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1. Treaty on the European Union

TITLE I - Common provisions

Article 3 1. The Union’s aim is to promote peace, its values 
and the well-being of its peoples.

2. The Union shall offer its citizens an area of freedom, 
security and justice without internal frontiers, in which 
the free movement of persons is ensured in conjunction 
with appropriate measures with respect to external bor-
der controls, asylum, immigration and the prevention and 
combating of crime.

3. The Union shall establish an internal market. It shall 
work for the sustainable development of Europe based 
on balanced economic growth and price stability, a highly 
competitive social market economy, aiming at full employ-
ment and social progress, and a high level of protection 
and improvement of the quality of the environment. It 
shall promote scientific and technological advance.

It shall combat social exclusion and discrimination, and 
shall promote social justice and protection, equality be-
tween women and men, solidarity between generations 
and protection of the rights of the child.

It shall promote economic, social and territorial cohesion, 
and solidarity among Member States.

It shall respect its rich cultural and linguistic diversity, and 
shall ensure that Europe’s cultural heritage is safeguarded 
and enhanced.

4. The Union shall establish an economic and monetary 
union whose currency is the euro.

5. In its relations with the wider world, the Union shall 
uphold and promote its values and interests and contribute 
to the protection of its citizens. It shall contribute to peace, 
security, the sustainable development of the Earth, solidar-
ity and mutual respect among peoples, free and fair trade, 
eradication of poverty and the protection of human rights, 
in particular the rights of the child, as well as to the strict 
observance and the development of international law, in-
cluding respect for the principles of the United Nations 
Charter.

6. The Union shall pursue its objectives by appropriate 
means commensurate with the competences which are 
conferred upon it in the Treaties.

Article 4 1. In accordance with Article 5, competences not 
conferred upon the Union in the Treaties remain with the 
Member States.

2. The Union shall respect the equality of Member States 
before the Treaties as well as their national identities, in-
herent in their fundamental structures, political and con-
stitutional, inclusive of regional and local self-government. 

It shall respect their essential State functions, including 
ensuring the territorial integrity of the State, maintaining 
law and order and safeguarding national security. In par-
ticular, national security remains the sole responsibility of 
each Member State.

3. Pursuant to the principle of sincere cooperation, the 
Union and the Member States shall, in full mutual respect, 
assist each other in carrying out tasks which flow from the 
Treaties.

The Member States shall take any appropriate measure, 
general or particular, to ensure fulfilment of the obliga-
tions arising out of the Treaties or resulting from the acts 
of the institutions of the Union.

The Member States shall facilitate the achievement of the 
Union’s tasks and refrain from any measure which could 
jeopardise the attainment of the Union’s objectives.

Article 5 1. The limits of Union competences are governed 
by the principle of conferral. The use of Union compe-
tences is governed by the principles of subsidiarity and 
proportionality.

2. Under the principle of conferral, the Union shall act 
only within the limits of the competences conferred upon 
it by the Member States in the Treaties to attain the ob-
jectives set out therein. Competences not conferred upon 
the Union in the Treaties remain with the Member States.

3. Under the principle of subsidiarity, in areas which do 
not fall within its exclusive competence, the Union shall 
act only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member 
States, either at central level or at regional and local level, 
but can rather, by reason of the scale or effects of the pro-
posed action, be better achieved at Union level.

The institutions of the Union shall apply the principle of 
subsidiarity as laid down in the Protocol on the applica-
tion of the principles of subsidiarity and proportionality. 
National Parliaments ensure compliance with the prin-
ciple of subsidiarity in accordance with the procedure set 
out in that Protocol.

4. Under the principle of proportionality, the content and 
form of Union action shall not exceed what is necessary to 
achieve the objectives of the Treaties.

The institutions of the Union shall apply the principle of 
proportionality as laid down in the Protocol on the appli-
cation of the principles of subsidiarity and proportionality.
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TITLE III - Provisions on the institutions

Article 13 1. The Union shall have an institutional frame-
work which shall aim to promote its values, advance its 
objectives, serve its interests, those of its citizens and those 
of the Member States, and ensure the consistency, effec-
tiveness and continuity of its policies and actions.

The Union’s institutions shall be:

 – the European Parliament,

 – the European Council,

 – the Council,

 – the European Commission (hereinafter referred to as 
‘the Commission’),

 – the Court of Justice of the European Union,

 – the European Central Bank,

 – the Court of Auditors.

2. Each institution shall act within the limits of the powers 
conferred on it in the Treaties, and in conformity with the 
procedures, conditions and objectives set out n them. The 
institutions shall practice mutual sincere cooperation.

3. The provisions relating to the European Central Bank 
and the Court of Auditors and detailed provisions on 
the other institutions are set out in the Treaty on the 
Functioning of the European Union.

4. The European Parliament, the Council and the 
Commission shall be assisted by an Economic and Social 
Committee and a Committee of the Regions acting in an 
advisory capacity.

[…]

Article 19 1. The Court of Justice of the European Union 
shall include the Court of Justice, the General Court and 
specialised courts. It shall ensure that in the interpretation 
and application of the Treaties the law is observed.

Member States shall provide remedies sufficient to ensure 
effective legal protection in the fields covered by Union 
law.

2. The Court of Justice shall consist of one judge from each 
Member State. It shall be assisted by Advocates-General.

The General Court shall include at least one judge per 
Member State.

The Judges and the Advocates-General of the Court of 
Justice and the Judges of the General Court shall be cho-
sen from persons whose independence is beyond doubt 
and who satisfy the conditions set out in Articles 253 
and 254 of the Treaty on the Functioning of the European 
Union. They shall be appointed by common accord of the 
governments of the Member States for six years. Retiring 
Judges and Advocates-General may be reappointed.

3. The Court of Justice of the European Union shall, in 
accordance with the Treaties:

(a) rule on actions brought by a Member State, an institu-
tion or a natural or legal person;

(b) give preliminary rulings, at the request of courts or 
tribunals of the Member States, on the interpretation of 
Union law or the validity of acts adopted by the institu-
tions;

(c) rule in other cases provided for in the Treaties.
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2. Treaty on the Functioning of the European Union

PART ONE - Principles

Title I - Categories and areas of Union compe-
tence

Article 3 1. The Union shall have exclusive competence in 
the following areas:

(a) customs union;

(b) the establishing of the competition rules necessary for 
the functioning of the internal market;

(c) monetary policy for the Member States whose cur-
rency is the euro;

(d) the conservation of marine biological resources under 
the common fisheries policy;

(e) common commercial policy.

2. The Union shall also have exclusive competence for the 
conclusion of an international agreement when its conclu-
sion is provided for in a legislative act of the Union or is 
necessary to enable the Union to exercise its internal com-
petence, or in so far as its conclusion may affect common 
rules or alter their scope.

[…]

PART THREE - Union policies and internal actions

Title I - The Internal market

Article 26 1. The Union shall adopt measures with the aim 
of establishing or ensuring the functioning of the internal 
market, in accordance with the relevant provisions of the 
Treaties.

2. The internal market shall comprise an area without in-
ternal frontiers in which the free movement of goods, per-
sons, services and capital is ensured in accordance with the 
provisions of the Treaties.

3. The Council, on a proposal from the Commission, shall 
determine the guidelines and conditions necessary to en-
sure balanced progress in all the sectors concerned.

[…]

Title II - Free movement of Goods

Chapter 3 - Prohibition of quantitative restric-
tions between member States

Article 34 Quantitative restrictions on imports and all 
measures having equivalent effect shall be prohibited be-
tween Member States.

Article 35 Quantitative restrictions on exports, and all 
measures having equivalent effect, shall be prohibited be-
tween Member States.

Article 36 The provisions of Articles 34 and 35 shall not 
preclude prohibitions or restrictions on imports, exports 
or goods in transit justified on grounds of public morality, 
public policy or public security; the protection of health 
and life of humans, animals or plants; the protection of 
national treasures possessing artistic, historic or archaeo-

logical value; or the protection of industrial and commer-
cial property. Such prohibitions or restrictions shall not, 
however, constitute a means of arbitrary discrimination or 
a disguised restriction on trade between Member States.

[…]

Title VII - Common rules on Competition, 
taxation and approximation of Laws

Chapter 1 - Rules on Competition

Section 1 - Rules applying to undertakings

Article 101 1. The following shall be prohibited as incom-
patible with the internal market: all agreements between 
undertakings, decisions by associations of undertakings 
and concerted practices which may affect trade between 
Member States and which have as their object or effect the 
prevention, restriction or distortion of competition within 
the internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or 
any other trading conditions;

(b) limit or control production, markets, technical devel-
opment, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions 
with other trading parties, thereby placing them at a com-
petitive disadvantage;

(e) make the conclusion of contracts subject to acceptance 
by the other parties of supplementary obligations which, 
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by their nature or according to commercial usage, have no 
connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this 
Article shall be automatically void.

3. The provisions of paragraph 1 may, however, be declared 
inapplicable in the case of:

– any agreement or category of agreements between un-
dertakings,

– any decision or category of decisions by associations of 
undertakings,

– any concerted practice or category of concerted practices,

which contributes to improving the production or distri-
bution of goods or to promoting technical or economic 
progress, while allowing consumers a fair share of the re-
sulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions 
which are not indispensable to the attainment of these 
objectives;

(b) afford such undertakings the possibility of eliminating 
competition in respect of a substantial part of the products 
in question.

Article 102 Any abuse by one or more undertakings of a 
dominant position within the internal market or in a sub-
stantial part of it shall be prohibited as incompatible with 
the internal market in so far as it may affect trade between 
Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or sell-
ing prices or other unfair trading conditions;

(b) limiting production, markets or technical development 
to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transac-
tions with other trading parties, thereby placing them at a 
competitive disadvantage;

(d) making the conclusion of contracts subject to accep-
tance by the other parties of supplementary obligations 
which, by their nature or according to commercial usage, 
have no connection with the subject of such contracts.

Article 103 1. The appropriate regulations or directives to 
give effect to the principles set out in Articles 101 and 
102 shall be laid down by the Council, on a proposal 
from the Commission and after consulting the European 
Parliament.

2. The regulations or directives referred to in paragraph 1 
shall be designed in particular:

(a) to ensure compliance with the prohibitions laid down 
in Article 101(1) and in Article 102 by making provision 
for fines and periodic penalty payments;

(b) to lay down detailed rules for the application of Article 
101(3), taking into account the need to ensure effective su-
pervision on the one hand, and to simplify administration 
to the greatest possible extent on the other;

(c) to define, if need be, in the various branches of the 
economy, the scope of the provisions of Articles 101 and 
102;

(d) to define the respective functions of the Commission 
and of the Court of Justice of the European Union in apply-
ing the provisions laid down in this paragraph;

(e) to determine the relationship between national laws 
and the provisions contained in this Section or adopted 
pursuant to this Article.

Article 104 Until the entry into force of the provisions 
adopted in pursuance of Article 103, the authorities in 
Member States shall rule on the admissibility of agree-
ments, decisions and concerted practices and on abuse of 
a dominant position in the internal market in accordance 
with the law of their country and with the provisions of 
Article 101, in particular paragraph 3, and of Article 102.

Article 105 1. Without prejudice to Article 104, the 
Commission shall ensure the application of the principles 
laid down in Articles 101 and 102. On application by a 
Member State or on its own initiative, and in coopera-
tion with the competent authorities in the Member States, 
which shall give it their assistance, the Commission shall 
investigate cases of suspected infringement of these prin-
ciples. If it finds that there has been an infringement, it 
shall propose appropriate measures to bring it to an end.

2. If the infringement is not brought to an end, the 
Commission shall record such infringement of the prin-
ciples in a reasoned decision. The Commission may publish 
its decision and authorise Member States to take the mea-
sures, the conditions and details of which it shall determine, 
needed to remedy the situation.

3. The Commission may adopt regulations relating to the 
categories of agreement in respect of which the Council 
has adopted a regulation or a directive pursuant to Article 
103(2)(b).

Article 106 1. In the case of public undertakings and un-
dertakings to which Member States grant special or exclu-
sive rights, Member States shall neither enact nor main-
tain in force any measure contrary to the rules contained 
in the Treaties, in particular to those rules provided for in 
Article 18 and Articles 101 to 109.

2. Undertakings entrusted with the operation of services 
of general economic interest or having the character of a 
revenue-producing monopoly shall be subject to the rules 
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contained in the Treaties, in particular to the rules on com-
petition, in so far as the application of such rules does not 
obstruct the performance, in law or in fact, of the particu-
lar tasks assigned to them. The development of trade must 
not be affected to such an extent as would be contrary to 
the interests of the Union.

3. The Commission shall ensure the application of the pro-
visions of this Article and shall, where necessary, address 
appropriate directives or decisions to Member States. 

Section 2 - Aids granted by States

Article 107 1. Save as otherwise provided in the Treaties, 
any aid granted by a Member State or through State re-
sources in any form whatsoever which distorts or threatens 
to distort competition by favouring certain undertakings 
or the production of certain goods shall, in so far as it af-
fects trade between Member States, be incompatible with 
the internal market.

2. The following shall be compatible with the internal 
market:

(a) aid having a social character, granted to individual con-
sumers, provided that such aid is granted without discrim-
ination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disas-
ters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the 
Federal Republic of Germany affected by the division of 
Germany, in so far as such aid is required in order to com-
pensate for the economic disadvantages caused by that di-
vision. Five years after the entry into force of the Treaty 
of Lisbon, the Council, acting on a proposal from the 
Commission, may adopt a decision repealing this point.

3. The following may be considered to be compatible with 
the internal market:

(a) aid to promote the economic development of areas where 
the standard of living is abnormally low or where there is 
serious underemployment, and of the regions referred to in 
Article 349, in view of their structural, economic and social 
situation;

(b) aid to promote the execution of an important project of 
common European interest or to remedy a serious distur-
bance in the economy of a Member State;

(c) aid to facilitate the development of certain economic 
activities or of certain economic areas, where such aid does 
not adversely affect trading conditions to an extent con-
trary to the common interest;

(d) aid to promote culture and heritage conservation where 
such aid does not affect trading conditions and competi-
tion in the Union to an extent that is contrary to the com-
mon interest;

(e) such other categories of aid as may be specified by deci-
sion of the Council on a proposal from the Commission.

Article 108 1. The Commission shall, in cooperation with 
Member States, keep under constant review all systems of 
aid existing in those States. It shall propose to the latter 
any appropriate measures required by the progressive de-
velopment or by the functioning of the internal market.

2. If, after giving notice to the parties concerned to submit 
their comments, the Commission finds that aid granted by 
a State or through State resources is not compatible with 
the internal market having regard to Article 107, or that 
such aid is being misused, it shall decide that the State 
concerned shall abolish or alter such aid within a period of 
time to be determined by the Commission.

If the State concerned does not comply with this decision 
within the prescribed time, the Commission or any other 
interested State may, in derogation from the provisions 
of Articles 258 and 259, refer the matter to the Court of 
Justice of the European Union direct.

On application by a Member State, the Council may, act-
ing unanimously, decide that aid which that State is grant-
ing or intends to grant shall be considered to be com-
patible with the internal market, in derogation from the 
provisions of Article 107 or from the regulations provided 
for in Article 109, if such a decision is justified by excep-
tional circumstances. If, as regards the aid in question, the 
Commission has already initiated the procedure provided 
for in the first subparagraph of this paragraph, the fact 
that the State concerned has made its application to the 
Council shall have the effect of suspending that procedure 
until the Council has made its attitude known.

If, however, the Council has not made its attitude known 
within three months of the said application being made, 
the Commission shall give its decision on the case.

3. The Commission shall be informed, in sufficient time to 
enable it to submit its comments, of any plans to grant or 
alter aid. If it considers that any such plan is not compat-
ible with the internal market having regard to Article 107, 
it shall without delay initiate the procedure provided for in 
paragraph 2. The Member State concerned shall not put 
its proposed measures into effect until this procedure has 
resulted in a final decision.

4. The Commission may adopt regulations relating to the 
categories of State aid that the Council has, pursuant to 
Article 109, determined may be exempted from the proce-
dure provided for by paragraph 3 of this Article.

Article 109 The Council, on a proposal from the 
Commission and after consulting the European Parliament, 
may make any appropriate regulations for the application 
of Articles 107 and 108 and may in particular determine 
the conditions in which Article 108(3) shall apply and the 
categories of aid exempted from this procedure.
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[…]

Title VIII - Economic and monetary policy

Article 119 1. For the purposes set out in Article 3 of the 
Treaty on European Union, the activities of the Member 
States and the Union shall include, as provided in the 
Treaties, the adoption of an economic policy which is based 
on the close coordination of Member States’ economic poli-
cies, on the internal market and on the definition of com-
mon objectives, and conducted in accordance with the prin-
ciple of an open market economy with free competition.

2. Concurrently with the foregoing, and as provided in 
the Treaties and in accordance with the procedures set 
out therein, these activities shall include a single cur-
rency, the euro, and the definition and conduct of a single 
monetary policy and exchange-rate policy the primary 
objective of both of which shall be to maintain price 
stability and, without prejudice to this objective, to sup-
port the general economic policies in the Union, in ac-

cordance with the principle of an open market economy 
with free competition.

3. These activities of the Member States and the Union 
shall entail compliance with the following guiding prin-
ciples: stable prices, sound public finances and monetary 
conditions and a sustainable balance of payments.

Chapter 1 - Economic policy

Article 120 Member States shall conduct their economic 
policies with a view to contributing to the achievement 
of the objectives of the Union, as defined in Article 3 
of the Treaty on European Union, and in the context of 
the broad guidelines referred to in Article 121(2). The 
Member States and the Union shall act in accordance with 
the principle of an open market economy with free com-
petition, favouring an efficient allocation of resources, and 
in compliance with the principles set out in Article 119.

[…]

PART SIX - Institutional and financial provisions

Title I - Institutional provisions

Chapter 1 - The institutions

Section 5 - The Court of Justice of the European 
Union

Article 267 The Court of Justice of the European Union shall 
have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the institu-
tions, bodies, offices or agencies of the Union;

Where such a question is raised before any court or tri-
bunal of a Member State, that court or tribunal may, if 
it considers that a decision on the question is necessary 
to enable it to give judgment, request the Court to give a 
ruling thereon.

Where any such question is raised in a case pending before 
a court or tribunal of a Member State against whose deci-
sions there is no judicial remedy under national law, that 
court or tribunal shall bring the matter before the Court.

If such a question is raised in a case pending before a court 
or tribunal of a Member State with regard to a person in 
custody, the Court of Justice of the European Union shall 
act with the minimum of delay.

Article 268 The Court of Justice of the European Union 
shall have jurisdiction in disputes relating to compensa-
tion for damage provided for in the second and third para-
graphs of Article 340.

Article 269 The Court of Justice shall have jurisdic-
tion to decide on the legality of an act adopted by the 
European Council or by the Council pursuant to Article 
7 of the Treaty on European Union solely at the request 
of the Member State concerned by a determination of the 
European Council or of the Council and in respect solely 
of the procedural stipulations contained in that Article.

Such a request must be made within one month from the 
date of such determination. The Court shall rule within 
one month from the date of the request.

Article 270 The Court of Justice of the European Union 
shall have jurisdiction in any dispute between the Union 
and its servants within the limits and under the condi-
tions laid down in the Staff Regulations of Officials and the 
Conditions of Employment of other servants of the Union.

Article 271 The Court of Justice of the European Union 
shall, within the limits hereinafter laid down, have juris-
diction in disputes concerning:

(a) the fulfilment by Member States of obligations under 
the Statute of the European Investment Bank. In this con-
nection, the Board of Directors of the Bank shall enjoy the 
powers conferred upon the Commission by Article 258;

(b) measures adopted by the Board of Governors of the 
European Investment Bank. In this connection, any 
Member State, the Commission or the Board of Directors 
of the Bank may institute proceedings under the condi-
tions laid down in Article 263;

(c) measures adopted by the Board of Directors of the 
European Investment Bank. Proceedings against such 
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measures may be instituted only by Member States or 
by the Commission, under the conditions laid down in 
Article 263, and solely on the grounds of non-compliance 
with the procedure provided for in Article 19(2), (5), (6) 
and (7) of the Statute of the Bank;

(d) the fulfilment by national central banks of obligations 
under the Treaties and the Statute of the ESCB and of 
the ECB. In this connection the powers of the Governing 
Council of the European Central Bank in respect of na-
tional central banks shall be the same as those conferred 
upon the Commission in respect of Member States by 
Article 258. If the Court finds that a national central bank 
has failed to fulfil an obligation under the Treaties, that 
bank shall be required to take the necessary measures to 
comply with the judgment of the Court.

Article 272 The Court of Justice of the European Union 
shall have jurisdiction to give judgment pursuant to any 
arbitration clause contained in a contract concluded by or 
on behalf of the Union, whether that contract be governed 
by public or private law.

Article 273 The Court of Justice shall have jurisdiction in 
any dispute between Member States which relates to the 
subject matter of the Treaties if the dispute is submitted to 
it under a special agreement between the parties.

Article 274 Save where jurisdiction is conferred on the 
Court of Justice of the European Union by the Treaties, 
disputes to which the Union is a party shall not on that 
ground be excluded from the jurisdiction of the courts or 
tribunals of the Member States.

Article 275 The Court of Justice of the European Union 
shall not have jurisdiction with respect to the provisions re-
lating to the common foreign and security policy nor with 
respect to acts adopted on the basis of those provisions.

However, the Court shall have jurisdiction to monitor 
compliance with Article 40 of the Treaty on European 

Union and to rule on proceedings, brought in accordance 
with the conditions laid down in the fourth paragraph of 
Article 263 of this Treaty, reviewing the legality of deci-
sions providing for restrictive measures against natural 
or legal persons adopted by the Council on the basis of 
Chapter 2 of Title V of the Treaty on European Union.

Article 276 In exercising its powers regarding the provi-
sions of Chapters 4 and 5 of Title V of Part Three relat-
ing to the area of freedom, security and justice, the Court 
of Justice of the European Union shall have no jurisdic-
tion to review the validity or proportionality of opera-
tions carried out by the police or other law-enforcement 
services of a Member State or the exercise of the respon-
sibilities incumbent upon Member States with regard to 
the maintenance of law and order and the safeguarding 
of internal security.

Article 277 Notwithstanding the expiry of the period laid 
down in Article 263, sixth paragraph, any party may, in 
proceedings in which an act of general application adopted 
by an institution, body, office or agency of the Union is at 
issue, plead the grounds specified in Article 263, second 
paragraph, in order to invoke before the Court of Justice of 
the European Union the inapplicability of that act.

Article 278 Actions brought before the Court of Justice 
of the European Union shall not have suspensory effect. 
The Court may, however, if it considers that circumstances 
so require, order that application of the contested act be 
suspended.

Article 279 The Court of Justice of the European Union 
may in any cases before it prescribe any necessary interim 
measures.

Article 280 The judgments of the Court of Justice of the 
European Union shall be enforceable under the conditions 
laid down in Article 299.

[…]
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I. Prohibition
A. Scope

3. Commission Communication No 2004/C 101/07 of 27 April 2004, Guidelines 
on the effect on trade concept contained in Articles 81 and 82 of the Treaty

1. Introduction

1. Articles 81 and 82 of the Treaty are applicable to horizontal 
and vertical agreements and practices on the part of undertak-
ings which “may affect trade between Member States”.

2. In their interpretation of Articles 81 and 82, the 
Community Courts have already substantially clarified the 
content and scope of the concept of effect on trade between 
Member States.

3. The present guidelines set out the principles developed 
by the Community Courts in relation to the interpretation 
of the effect on trade concept of Articles 81 and 82. They 
further spell out a rule indicating when agreements are in 
general unlikely to be capable of appreciably affecting trade 
between Member States (the non-appreciable affectation of 
trade rule or NAAT-rule). The guidelines are not intended 
to be exhaustive. The aim is to set out the methodology for 
the application of the effect on trade concept and to provide 
guidance on its application in frequently occurring situations. 
Although not binding on them, these guidelines also intend 

to give guidance to the courts and authorities of the Member 
States in their application of the effect on trade concept 
contained in Articles 81 and 82.

4. The present guidelines do not address the issue of what 
constitutes an appreciable restriction of competition under 
Article 81(1). This issue, which is distinct from the ability 
of agreements to appreciably affect trade between Member 
States, is dealt with in the Commission Notice on agree-
ments of minor importance which do not appreciably 
restrict competition under Article 81(1) of the Treaty 1 (the 
de minimis rule). The guidelines are also not intended to 
provide guidance on the effect on trade concept contained 
in Article 87(1) of the Treaty on State aid.

5. These guidelines, including the NAAT-rule, are without 
prejudice to the interpretation of Articles 81 and 82 which 
may be given by the Court of Justice and the Court of First 
Instance.

2. The effect on trade criterion

2.1. General principles

6. Article 81(1) provides that “the following shall be 
prohibited as incompatible with the Common market: all 
agreements between undertakings, decisions of associations 
of undertakings and concerted practices which may affect 
trade between Member States and which have as their 
object or effect the prevention, restriction or distortion of 
competition within the Common market”. For the sake of 
simplicity the terms “agreements, decisions of associations 
of undertakings and concerted practices” are collectively 
referred to as “agreements”.

7. Article 82 on its part stipulates that “any abuse by one 
or more undertakings of a dominant position within the 
Common market or in a substantial part thereof shall be 
prohibited as incompatible with the Common market 
insofar as it may affect trade between Member States.” In 
what follows the term “practices” refers to the conduct of 
dominant undertakings.

8. The effect on trade criterion also determines the scope 
of application of Article 3 of Regulation 1/2003 on the 
implementation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty 2.

9. According to Article 3(1) of that Regulation the competi-
tion authorities and courts of the Member States must 
apply Article 81 to agreements, decisions by associations of 
undertakings or concerted practices within the meaning of 
Article 81(1) of the Treaty which may affect trade between 
Member States within the meaning of that provision, 
when they apply national competition law to such agree-
ments, decisions or concerted practices. Similarly, when the 
competition authorities and courts of the Member States 
apply national competition law to any abuse prohibited by 
Article 82 of the Treaty, they must also apply Article 82 
of the Treaty. Article 3(1) thus obliges the competition 
authorities and courts of the Member States to also apply 
Articles 81 and 82 when they apply national competi-
tion law to agreements and abusive practices which may 
affect trade between Member States. On the other hand, 
Article 3(1) does not oblige national competition authori-
ties and courts to apply national competition law when 
they apply Articles 81 and 82 to agreements, decisions and 
concerted practices and to abuses which may affect trade 
between Member States. They may in such cases apply the 
Community competition rules on a stand alone basis.

1 OJ C 368, 22.12.2001, p. 13.
2 OJ L 1, 4.1.2003, p. 1.
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10. It follows from Article 3(2) that the application of 
national competition law may not lead to the prohibition 
of agreements, decisions by associations of undertakings 
or concerted practices which may affect trade between 
Member States but which do not restrict competition 
within the meaning of Article 81(1) of the Treaty, or 
which fulfil the conditions of Article 81(3) of the Treaty 
or which are covered by a Regulation for the application 
of Article 81(3) of the Treaty. Member States, however, 
are not under Regulation 1/2003 precluded from adopting 
and applying on their territory stricter national laws which 
prohibit or sanction unilateral conduct engaged in by 
undertakings.

11. Finally it should be mentioned that Article 3(3) stipu-
lates that without prejudice to general principles and other 
provisions of Community law, Article 3(1) and (2) do not 
apply when the competition authorities and the courts of 
the Member States apply national merger control laws, nor 
do they preclude the application of provisions of national 
law that predominantly pursue an objective different from 
that pursued by Articles 81 and 82 of the Treaty.

12. The effect on trade criterion is an autonomous Commu-
nity law criterion, which must be assessed separately in each 
case. It is a jurisdictional criterion, which defines the scope 
of application of Community competition law 3. Commu-
nity competition law is not applicable to agreements and 
practices that are not capable of appreciably affecting trade 
between Member States.

13. The effect on trade criterion confines the scope of appli-
cation of Articles 81 and 82 to agreements and practices 
that are capable of having a minimum level of cross-border 
effects within the Community. In the words of the Court 
of Justice, the ability of the agreement or practice to affect 
trade between Member States must be “appreciable”4.

14. In the case of Article 81 of the Treaty, it is the agreement 
that must be capable of affecting trade between Member 
States. It is not required that each individual part of the 
agreement, including any restriction of competition which 
may flow from the agreement, is capable of doing so 5. If the 
agreement as a whole is capable of affecting trade between 
Member States, there is Community law jurisdiction in 
respect of the entire agreement, including any parts of the 
agreement that individually do not affect trade between 
Member States. In cases where the contractual relations 
between the same parties cover several activities, these 
activities must, in order to form part of the same agree-
ment, be directly linked and form an integral part of the 
same overall business arrangement 6. If not, each activity 
constitutes a separate agreement.

15. It is also immaterial whether or not the participation of 
a particular undertaking in the agreement has an appreciable 
effect on trade between Member States 7. An undertaking 
cannot escape Community law jurisdiction merely because 
of the fact that its own contribution to an agreement, which 
itself is capable of affecting trade between Member States, 
is insignificant.

16. It is not necessary, for the purposes of establishing 
Community law jurisdiction, to establish a link between 
the alleged restriction of competition and the capacity 
of the agreement to affect trade between Member States. 
Non-restrictive agreements may also affect trade between 
Member States. For example, selective distribution agree-
ments based on purely qualitative selection criteria justified 
by the nature of the products, which are not restrictive of 
competition within the meaning of Article 81(1), may 
nevertheless affect trade between Member States. However, 
the alleged restrictions arising from an agreement may 
provide a clear indication as to the capacity of the agree-
ment to affect trade between Member States. For instance, 
a distribution agreement prohibiting exports is by its very 
nature capable of affecting trade between Member States, 
although not necessarily to an appreciable extent 8.

17. In the case of Article 82 it is the abuse that must affect 
trade between Member States. This does not imply, however, 
that each element of the behaviour must be assessed in 
isolation. Conduct that forms part of an overall strategy 
pursued by the dominant undertaking must be assessed in 
terms of its overall impact. Where a dominant undertaking 
adopts various practices in pursuit of the same aim, for 
instance practices that aim at eliminating or foreclosing 
competitors, in order for Article 82 to be applicable to 
all the practices forming part of this overall strategy, it is 
sufficient that at least one of these practices is capable of 
affecting trade between Member States9.

18. It follows from the wording of Articles 81 and 82 
and the case law of the Community Courts that in the 
application of the effect on trade criterion three elements 
in particular must be addressed:

(a) The concept of “trade between Member States”,

(b) The notion of “may affect”, and

(c) The concept of “appreciability”.

6 See paragraphs 142 to 144 of the judgment in Vereniging van 
Groothandelaren in Bloemkwekerijprodukteten cited in the previous 
footnote.
7 See e.g. Case T-2-89, Petrofina, [1991] ECR II-1087, paragraph 226.
8 The concept of appreciability is dealt with in section 2.4 below.
9 See in this respect Case 85-76, Hoffmann-La Roche, [1979] ECR p. 461, 
paragraph 126.

3 See e.g. Joined Cases 56-64 and 58-64, Consten and Grundig, [1966] 
ECR p. 429, and Joined Cases 6-73 and 7-73, Commercial Solvents, [1974] 
ECR p. 223.
4 See in this respect Case 22-71, Béguelin, [1971] ECR p. 949, 
paragraph 16.
5 See Case 193-83, Windsurfing, [1986] ECR p. 611, paragraph 96, and 
Case T-77-94, Vereniging van Groothandelaren in Bloemkwekerijprodukten, 
[1997] ECR II-759, paragraph 126.
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2.2. The concept of “trade between Member 
States”

19. The concept of “trade” is not limited to traditional 
exchanges of goods and services across borders 10. It is a 
wider concept, covering all cross-border economic activity 
including establishment 11. This interpretation is consistent 
with the fundamental objective of the Treaty to promote 
free movement of goods, services, persons and capital.

20. According to settled case law the concept of “trade” also 
encompasses cases where agreements or practices affect 
the competitive structure of the market. Agreements and 
practices that affect the competitive structure inside the 
Community by eliminating or threatening to eliminate 
a competitor operating within the Community may be 
subject to the Community competition rules 12. When an 
undertaking is or risks being eliminated the competitive 
structure within the Community is affected and so are the 
economic activities in which the undertaking is engaged.

21. The requirement that there must be an effect on trade 
“between Member States” implies that there must be an 
impact on cross-border economic activity involving at least 
two Member States. It is not required that the agreement 
or practice affect trade between the whole of one Member 
State and the whole of another Member State. Articles 81 
and 82 may be applicable also in cases involving part 
of a Member State, provided that the effect on trade is 
appreciable 13.

22. The application of the effect on trade criterion is indepen-
dent of the definition of relevant geographic markets. Trade 
between Member States may be affected also in cases where 
the relevant market is national or sub-national 14.

2.3. The notion “may affect”

23. The function of the notion “may affect” is to define the 
nature of the required impact on trade between Member 
States. According to the standard test developed by the 
Court of Justice, the notion “may affect” implies that it must 
be possible to foresee with a sufficient degree of probability 
on the basis of a set of objective factors of law or fact that 
the agreement or practice may have an influence, direct or 
indirect, actual or potential, on the pattern of trade between 
Member States 15 16. As mentioned in paragraph 20 above 
the Court of Justice has in addition developed a test based 
on whether or not the agreement or practice affects the 

competitive structure. In cases where the agreement or 
practice is liable to affect the competitive structure inside 
the Community, Community law jurisdiction is established.

24. The “pattern of trade”-test developed by the Court of 
Justice contains the following main elements, which are 
dealt with in the following sections:

(a) “A sufficient degree of probability on the basis of a set 
of objective factors of law or fact”,

(b) An influence on the “pattern of trade between Member 
States”,

(c) “A direct or indirect, actual or potential influence” on 
the pattern of trade.

2.3.1. A sufficient degree of probability on the basis 
of a set of objective factors of law or fact

25. The assessment of effect on trade is based on objective 
factors. Subjective intent on the part of the undertakings 
concerned is not required. If, however, there is evidence 
that undertakings have intended to affect trade between 
Member States, for example because they have sought to 
hinder exports to or imports from other Member States, 
this is a relevant factor to be taken into account.

26. The words “may affect” and the reference by the Court 
of Justice to “a sufficient degree of probability” imply that, 
in order for Community law jurisdiction to be established, 
it is not required that the agreement or practice will actually 
have or has had an effect on trade between Member States. 
It is sufficient that the agreement or practice is “capable” of 
having such an effect 17.

27. There is no obligation or need to calculate the actual 
volume of trade between Member States affected by the 
agreement or practice. For example, in the case of agree-
ments prohibiting exports to other Member States there 
is no need to estimate what would have been the level of 
parallel trade between the Member States concerned, in the 
absence of the agreement. This interpretation is consistent 
with the jurisdictional nature of the effect on trade criterion. 
Community law jurisdiction extends to categories of agree-
ments and practices that are capable of having cross-border 
effects, irrespective of whether a particular agreement or 
practice actually has such effects.

15 See e.g. the judgment in Züchner cited in footnote 11 and Case 
319-82, Kerpen & Kerpen, [1983] ECR 4173, Joined Cases 240-82 and 
others, Stichting Sigarettenindustrie, [1985] ECR 3831, paragraph 48, and 
Joined Cases T-25-95 and others, Cimenteries CBR, [2000] ECR II-491, 
paragraph 3930.
16 In some judgments mainly relating to vertical agreements the Court of 
Justice has added wording to the effect that the agreement was capable 
of hindering the attainment of the objectives of a single market between 
Member States, see e.g. Case T-62-98, Volkswagen, [2000] ECR II-2707, 
paragraph 179, and paragraph 47 of the Bagnasco judgment cited in 
footnote 11, and Case 56-65, Société Technique Minière, [1966] ECR 337. 
The impact of an agreement on the single market objective is thus a factor 
which can be taken into account.
17 See e.g. Case T-228-97, Irish Sugar, [1999] ECR II-2969, paragraph 170, 
and Case 19-77, Miller, [1978] ECR 131, paragraph 15.

10 Throughout these guidelines the term “products” covers both goods 
and services.
11 See Case 172-80, Züchner, [1981] ECR p. 2021, paragraph 18. See 
also Case C-309-99, Wouters, [2002] ECR I-1577, paragraph 95, Case 
C-475-99, Ambulanz Glöckner, [2001] ECR I-8089, paragraph 49, Joined 
Cases C-215-96 and 216-96, Bagnasco, [1999] ECR I-135, paragraph 51, 
Case C-55-96, Job Centre, [1997] ECR I-7119, paragraph 37, and Case 
C-41-90, Höfner and Elser, [1991] ECR I-1979, paragraph 33.
12 See e.g. Joined Cases T-24-93 and others, Compagnie maritime belge, 
[1996] ECR II-1201, paragraph 203, and paragraph 23 of the judgment in 
Commercial Solvents cited in footnote.
13 See e.g. Joined Cases T-213-95 and T-18-96, SCK and FNK, [1997] ECR 
II-1739, and sections 3.2.4 and 3.2.6 below.
14 See section 3.2 below.
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28. The assessment under the effect on trade criterion 
depends on a number of factors that individually may 
not be decisive 18. The relevant factors include the nature 
of the agreement and practice, the nature of the products 
covered by the agreement or practice and the position and 
importance of the undertakings concerned 19.

29. The nature of the agreement and practice provides an 
indication from a qualitative point of view of the ability of 
the agreement or practice to affect trade between Member 
States. Some agreements and practices are by their very 
nature capable of affecting trade between Member States, 
whereas others require more detailed analysis in this respect. 
Cross-border cartels are an example of the former, whereas 
joint ventures confined to the territory of a single Member 
State are an example of the latter. This aspect is further 
examined in section 3 below, which deals with various 
categories of agreements and practices.

30. The nature of the products covered by the agreements 
or practices also provides an indication of whether trade 
between Member States is capable of being affected. When 
by their nature products are easily traded across borders 
or are important for undertakings that want to enter or 
expand their activities in other Member States, Commu-
nity jurisdiction is more readily established than in cases 
where due to their nature there is limited demand for 
products offered by suppliers from other Member States or 
where the products are of limited interest from the point 
of view of cross-border establishment or the expansion 
of the economic activity carried out from such place of 
establishment 20. Establishment includes the setting-up by 
undertakings in one Member State of agencies, branches 
or subsidiaries in another Member State.

31. The market position of the undertakings concerned and 
their sales volumes are indicative from a quantitative point 
of view of the ability of the agreement or practice concerned 
to affect trade between Member States. This aspect, which 
forms an integral part of the assessment of appreciability, 
is addressed in section 2.4 below.

32. In addition to the factors already mentioned, it is 
necessary to take account of the legal and factual environ-
ment in which the agreement or practice operates. The 
relevant economic and legal context provides insight into 
the potential for an effect on trade between Member States. 
If there are absolute barriers to cross-border trade between 
Member States, which are external to the agreement or 
practice, trade is only capable of being affected if those 
barriers are likely to disappear in the foreseeable future. In 
cases where the barriers are not absolute but merely render 
cross-border activities more difficult, it is of the utmost 
importance to ensure that agreements and practices do not 
further hinder such activities. Agreements and practices that 
do so are capable of affecting trade between Member States.

2.3.2. An influence on the “pattern of trade between 
Member States”

33. For Articles 81 and 82 to be applicable there must be an 
influence on the “pattern of trade between Member States”.

34. The term “pattern of trade” is neutral. It is not a condi-
tion that trade be restricted or reduced 21. Patterns of trade 
can also be affected when an agreement or practice causes 
an increase in trade. Indeed, Community law jurisdiction 
is established if trade between Member States is likely to 
develop differently with the agreement or practice compared 
to the way in which it would probably have developed in 
the absence of the agreement or practice 22.

35. This interpretation reflects the fact that the effect on 
trade criterion is a jurisdictional one, which serves to distin-
guish those agreements and practices which are capable of 
having cross-border effects, so as to warrant an examination 
under the Community competition rules, from those agree-
ments and practices which do not.

2.3.3. A “direct or indirect, actual or potential 
influence” on the pattern of trade

36. The influence of agreements and practices on patterns 
of trade between Member States can be “direct or indirect, 
actual or potential”.

37. Direct effects on trade between Member States 
normally occur in relation to the products covered by an 
agreement or practice. When, for example, producers of 
a particular product in different Member States agree to 
share markets, direct effects are produced on trade between 
Member States on the market for the products in ques-
tion. Another example of direct effects being produced is 
when a supplier limits distributor rebates to products sold 
within the Member State in which the distributors are 
established. Such practices increase the relative price of 
products destined for exports, rendering export sales less 
attractive and less competitive.

38. Indirect effects often occur in relation to products that 
are related to those covered by an agreement or practice. 
Indirect effects may, for example, occur where an agree-
ment or practice has an impact on cross-border economic 
activities of undertakings that use or otherwise rely on 
the products covered by the agreement or practice 23. Such 
effects can, for instance, arise where the agreement or 
practice relates to an intermediate product, which is not 
traded, but which is used in the supply of a final product, 
which is traded. The Court of Justice has held that trade 
between Member States was capable of being affected in 
the case of an agreement involving the fixing of prices of 

21 See e.g. Case T-141-89, Tréfileurope, [1995] ECR II-791, Case T-29-
92, Vereniging van Samenwerkende Prijsregelende Organisaties in de 
Bouwnijverheid (SPO), [1995] ECR II-289, as far as exports were concerned, 
and Commission Decision in Volkswagen (II) (OJ L 264, 2.10.2001, p. 14).
22 See in this respect Case 71-74, Frubo, [1975] ECR 563, paragraph 38, 
Joined Cases 209-78 and others, Van Landewyck, [1980] ECR 3125, 
paragraph 172, Case T-61-89, Dansk Pelsdyravler Forening, [1992] ECR 
II-1931, paragraph 143, and Case T-65-89, BPB Industries and British 
Gypsum, [1993] ECR II-389, paragraph 135.

18 See e.g. Case C-250-92, Gøttrup-Klim [1994] ECR I I -5641, 
paragraph 54.
19 See e.g. Case C-306-96, Javico, [1998] ECR I-1983, paragraph 17, and 
paragraph 18 of the judgment in Béguelin cited in footnote 4.
20 Compare in this respect the judgments in Bagnasco and Wouters 
cited in footnote 11.
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spirits used in the production of cognac 24. Whereas the raw 
material was not exported, the final product - cognac - was 
exported. In such cases Community competition law is thus 
applicable, if trade in the final product is capable of being 
appreciably affected.

39. Indirect effects on trade between Member States may also 
occur in relation to the products covered by the agreement or 
practice. For instance, agreements whereby a manufacturer 
limits warranties to products sold by distributors within 
their Member State of establishment create disincentives for 
consumers from other Member States to buy the products 
because they would not be able to invoke the warranty 25. 
Export by official distributors and parallel traders is made more 
difficult because in the eyes of consumers the products are less 
attractive without the manufacturer’s warranty 26.

40. Actual effects on trade between Member States are 
those that are produced by the agreement or practice once 
it is implemented. An agreement between a supplier and 
a distributor within the same Member State, for instance 
one that prohibits exports to other Member States, is likely 
to produce actual effects on trade between Member States. 
Without the agreement the distributor would have been 
free to engage in export sales. It should be recalled, however, 
that it is not required that actual effects are demonstrated. 
It is sufficient that the agreement or practice be capable of 
having such effects.

41. Potential effects are those that may occur in the future 
with a sufficient degree of probability. In other words, fore-
seeable market developments must be taken into account 27. 
Even if trade is not capable of being affected at the time 
the agreement is concluded or the practice is implemented, 
Articles 81 and 82 remain applicable if the factors which 
led to that conclusion are likely to change in the foreseeable 
future. In this respect it is relevant to consider the impact of 
liberalisation measures adopted by the Community or by the 
Member State in question and other foreseeable measures 
aiming at eliminating legal barriers to trade.

42. Moreover, even if at a given point in time market condi-
tions are unfavourable to cross-border trade, for example 
because prices are similar in the Member States in question, 
trade may still be capable of being affected if the situation 
may change as a result of changing market conditions 28. 
What matters is the ability of the agreement or practice 
to affect trade between Member States and not whether at 
any given point in time it actually does so.

43. The inclusion of indirect or potential effects in the 
analysis of effects on trade between Member States does 
not mean that the analysis can be based on remote or 
hypothetical effects. The likelihood of a particular agreement 
to produce indirect or potential effects must be explained 
by the authority or party claiming that trade between 
Member States is capable of being appreciably affected. 
Hypothetical or speculative effects are not sufficient for 
establishing Community law jurisdiction. For instance, an 
agreement that raises the price of a product which is not 
tradable reduces the disposable income of consumers. As 
consumers have less money to spend they may purchase 
fewer products imported from other Member States. 
However, the link between such income effects and trade 
between Member States is generally in itself too remote to 
establish Community law jurisdiction.

2.4. The concept of appreciability

2.4.1. General principle

44. The effect on trade criterion incorporates a quantitative 
element, limiting Community law jurisdiction to agree-
ments and practices that are capable of having effects of a 
certain magnitude. Agreements and practices fall outside 
the scope of application of Articles 81 and 82 when they 
affect the market only insignificantly having regard to 
the weak position of the undertakings concerned on the 
market for the products in question 29. Appreciability can 
be appraised in particular by reference to the position and 
the importance of the relevant undertakings on the market 
for the products concerned 30.

45. The assessment of appreciability depends on the circum-
stances of each individual case, in particular the nature of the 
agreement and practice, the nature of the products covered 
and the market position of the undertakings concerned. 
When by its very nature the agreement or practice is capable 
of affecting trade between Member States, the appreciability 
threshold is lower than in the case of agreements and prac-
tices that are not by their very nature capable of affecting 
trade between Member States. The stronger the market 
position of the undertakings concerned, the more likely it 
is that an agreement or practice capable of affecting trade 
between Member States can be held to do so appreciably 31.

46. In a number of cases concerning imports and exports 
the Court of Justice has considered that the appreciability 
requirement was fulfilled when the sales of the undertak-
ings concerned accounted for about 5% of the market 32. 
Market share alone, however, has not always been consid-
ered the decisive factor. In particular, it is necessary also 

29 See Case 5-69, Völk, [1969] ECR 295, paragraph 7.
30 See e.g. paragraph 17 of the judgment in Javico cited in footnote 19, 
and paragraph 138 of the judgment in BPB Industries and British Gypsum 
cited in footnote 22.
31 See paragraph 138 of the judgment in BPB Industries and British 
Gypsum cited in footnote 22.
32 See e.g. paragraphs 9 and 10 of the Miller judgment cited in footnote 
17, and paragraph 58 of the AEG judgment cited in footnote 27.

23 See in this respect Case T-86-95, Compagnie Générale Maritime and 
others, [2002] ECR II-1011, paragraph 148, and paragraph 202 of the 
judgment in Compagnie maritime belge cited in footnote 12.
24 See Case 123-83, BNIC v Clair, [1985] ECR 391, paragraph 29.
25 See Commission Decision in Zanussi, OJ L 322, 16.11.1978, p. 36, 
paragraph 11.
26 See in this respect Case 31-85, ETA Fabrique d’Ébauches, [1985] ECR 
3933, paragraphs 12 and 13.
27 See Joined Cases C-241-91 P and C-242-91 P, RTE (Magill), [1995] 
ECR I-743, paragraph 70, and Case 107-82, AEG, [1983] ECR 3151, 
paragraph 60.
28 See paragraph 60 of the AEG judgment cited in the previous footnote.
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to take account of the turnover of the undertakings in the 
products concerned 33.

47. Appreciability can thus be measured both in absolute 
terms (turnover) and in relative terms, comparing the position 
of the undertaking(s) concerned to that of other players on 
the market (market share). This focus on the position and 
importance of the undertakings concerned is consistent with 
the concept “may affect”, which implies that the assessment 
is based on the ability of the agreement or practice to affect 
trade between Member States rather than on the impact on 
actual flows of goods and services across borders. The market 
position of the undertakings concerned and their turnover 
in the products concerned are indicative of the ability of an 
agreement or practice to affect trade between Member States. 
These two elements are reflected in the presumptions set out 
in paragraphs and 53 below.

48. The application of the appreciability test does not 
necessarily require that relevant markets be defined and 
market shares calculated 34. The sales of an undertaking in 
absolute terms may be sufficient to support a finding that 
the impact on trade is appreciable. This is particularly so 
in the case of agreements and practices that by their very 
nature are liable to affect trade between Member States, 
for example because they concern imports or exports or 
because they cover several Member States. The fact that in 
such circumstances turnover in the products covered by the 
agreement may be sufficient for a finding of an appreciable 
effect on trade between Member States is reflected in the 
positive presumption set out in paragraph below.

49. Agreements and practices must always be considered 
in the economic and legal context in which they occur. In 
the case of vertical agreements it may be necessary to have 
regard to any cumulative effects of parallel networks of 
similar agreements 35. Even if a single agreement or network 
of agreements is not capable of appreciably affecting trade 
between Member States, the effect of parallel networks of 
agreements, taken as a whole, may be capable of doing so. 
For that to be the case, however, it is necessary that the 
individual agreement or network of agreements makes a 
significant contribution to the overall effect on trade 36.

2.4.2. Quantification of appreciability

50. It is not possible to establish general quantitative rules 
covering all categories of agreements indicating when trade 
between Member States is capable of being appreciably 
affected. It is possible, however, to indicate when trade is 

normally not capable of being appreciably affected. Firstly, 
in its notice on agreements of minor importance which 
do not appreciably restrict competition in the meaning 
of Article 81(1) of the Treaty (the de minimis rule) 37 the 
Commission has stated that agreements between small 
and medium-sized undertakings (SMEs) as defined in the 
Annex to Commission Recommendation 96-280-EC38 are 
normally not capable of affecting trade between Member 
States. The reason for this presumption is the fact that the 
activities of SMEs are normally local or at most regional in 
nature. However, SMEs may be subject to Community law 
jurisdiction in particular where they engage in cross-border 
economic activity. Secondly, the Commission considers it 
appropriate to set out general principles indicating when 
trade is normally not capable of being appreciably affected, 
i.e. a standard defining the absence of an appreciable effect 
on trade between Member States (the NAAT-rule). When 
applying Article 81, the Commission will consider this 
standard as a negative rebuttable presumption applying 
to all agreements within the meaning of Article 81(1) 
irrespective of the nature of the restrictions contained 
in the agreement, including restrictions that have been 
identified as hardcore restrictions in Commission block 
exemption regulations and guidelines. In cases where this 
presumption applies the Commission will normally not 
institute proceedings either upon application or on its own 
initiative. Where the undertakings assume in good faith 
that an agreement is covered by this negative presumption, 
the Commission will not impose fines.

51. Without prejudice to paragraph below, this negative 
definition of appreciability does not imply that agreements, 
which do not fall within the criteria set out below, are 
automatically capable of appreciably affecting trade between 
Member States. A case by case analysis is necessary.

52. The Commission holds the view that in principle agree-
ments are not capable of appreciably affecting trade between 
Member States when the following cumulative conditions 
are met:

(a) The aggregate market share of the parties on any relevant 
market within the Community affected by the agreement 
does not exceed 5%, and

(b) In the case of horizontal agreements, the aggre-
gate annual Community turnover of the undertakings 
concerned 39 in the products covered by the agreement 
does not exceed 40 million euro. In the case of agreements 
concerning the joint buying of products the relevant turn-
over shall be the parties’ combined purchases of the products 
covered by the agreement.

37 See Commission Notice on agreements of minor importance which 
do not appreciably restrict competition under Article 81(1) of the Treaty 
(OJ C 368, 22.12.2001, p. 13, paragraph 3).
38 OJ L 107, 30.4.1996, p. 4. With effect from 1.1.2005 this recommen-
dation will be replaced by Commission Recommendation 2003-361-EC 
concerning the definition of micro, small and medium-sized enterprises 
(OJ L 124, 20.5.2003, p. 36).
39 The term “undertakings concerned” shall include connected undertak-
ings as defined in paragraph 12.2 of the Commission’s Notice on agree-
ments of minor importance which do not appreciably restrict competition 
under Article 81(1) of the Treaty establishing the European Community 
(OJ C 368, 22.12.2001, p. 13).

33 See Joined Cases 100-80 and others, Musique Diffusion Française, 
[1983] ECR 1825, paragraph 86. In that case the products in question 
accounted for just above 3% of sales on the national markets concerned. 
The Court held that the agreements, which hindered parallel trade, were 
capable of appreciably affecting trade between Member States due to the 
high turnover of the parties and the relative market position of the prod-
ucts, compared to those of products produced by competing suppliers.
34 See in this respect paragraphs 179 and 231 of the Volkswagen judg-
ment cited in footnote 16, and Case T-213-00, CMA CGM and others, 
[2003] ECR I-, paragraphs 219 and 220.
35 See e.g. Case T-7-93, Langnese-Iglo, [1995] ECR II-1533, paragraph 120.
36 See paragraphs 140 and 141 of the judgment in Vereniging van 
Groothandelaren in Bloemkwekerijprodukten cited in footnote 5.
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In the case of vertical agreements, the aggregate annual 
Community turnover of the supplier in the products covered 
by the agreement does not exceed 40 million euro. In the 
case of licence agreements the relevant turnover shall be 
the aggregate turnover of the licensees in the products 
incorporating the licensed technology and the licensor’s 
own turnover in such products. In cases involving agree-
ments concluded between a buyer and several suppliers the 
relevant turnover shall be the buyer’s combined purchases 
of the products covered by the agreements.

The Commission will apply the same presumption where 
during two successive calendar years the above turnover 
threshold is not exceeded by more than 10% and the above 
market threshold is not exceeded by more than 2 percentage 
points. In cases where the agreement concerns an emerging 
not yet existing market and where as a consequence the 
parties neither generate relevant turnover nor accumulate 
any relevant market share, the Commission will not apply 
this presumption. In such cases appreciability may have to 
be assessed on the basis of the position of the parties on 
related product markets or their strength in technologies 
relating to the agreement.

53. The Commission will also hold the view that where an 
agreement by its very nature is capable of affecting trade 
between Member States, for example, because it concerns 
imports and exports or covers several Member States, there 
is a rebuttable positive presumption that such effects on 
trade are appreciable when the turnover of the parties in the 
products covered by the agreement calculated as indicated 
in paragraphs 52 and 54 exceeds 40 million euro. In the 
case of agreements that by their very nature are capable of 

affecting trade between Member States it can also often be 
presumed that such effects are appreciable when the market 
share of the parties exceeds the 5% threshold set out in the 
previous paragraph. However, this presumption does not 
apply where the agreement covers only part of a Member 
State (see paragraph 90 below).

54. With regard to the threshold of 40 million euro (cf. 
paragraph 52 above), the turnover is calculated on the 
basis of total Community sales excluding tax during the 
previous financial year by the undertakings concerned, 
of the products covered by the agreement (the contract 
products). Sales between entities that form part of the same 
undertaking are excluded 40.

55. In order to apply the market share threshold, it is neces-
sary to determine the relevant market 41. This consists of the 
relevant product market and the relevant geographic market. 
The market shares are to be calculated on the basis of sales 
value data or, where appropriate, purchase value data. If 
value data are not available, estimates based on other reliable 
market information, including volume data, may be used.

56. In the case of networks of agreements entered into by 
the same supplier with different distributors, sales made 
through the entire network are taken into account.

57. Contracts that form part of the same overall business 
arrangement constitute a single agreement for the purposes 
of the NAAT-rule 42. Undertakings cannot bring themselves 
inside these thresholds by dividing up an agreement that 
forms a whole from an economic perspective.

3. The application of the above principles to common types of agreements and 
abuses

58. The Commission will apply the negative presumption 
set out in the preceding section to all agreements, including 
agreements that by their very nature are capable of affecting 
trade between Member States as well as agreements that 
involve trade with undertakings located in third countries 
(cf. section 3.3 below).

59. Outside the scope of negative presumption, the 
Commission will take account of qualitative elements 
relating to the nature of the agreement or practice and the 
nature of the products that they concern (see paragraphs 
and above). The relevance of the nature of the agreement 
is also reflected in the positive presumption set out in 
paragraph 53 above relating to appreciability in the case of 
agreements that by their very nature are capable of affecting 
trade between Member States. With a view to providing 
additional guidance on the application of the effect on trade 

concept it is therefore useful to consider various common 
types of agreements and practices.

60. In the following sections a primary distinction is 
drawn between agreements and practices that cover several 
Member States and agreements and practices that are 
confined to a single Member State or to part of a single 
Member State. These two main categories are broken 
down into further subcategories based on the nature of the 
agreement or practice involved. Agreements and practices 
involving third countries are also dealt with.

3.1. Agreements and abuse covering or imple-
mented in several Member States

61. Agreements and practices covering or implemented 
in several Member States are in almost all cases by their 
very nature capable of affecting trade between Member 
States. When the relevant turnover exceeds the threshold 
set out in paragraph above it will therefore in most cases 
not be necessary to conduct a detailed analysis of whether 
trade between Member States is capable of being affected. 

40 See the previous footnote.
41 When defining the relevant market, reference should be made to 
the notice on the definition of the relevant market for the purposes of 
Community competition law (OJ C 372, 9.12.1997, p. 5).
42 See also paragraph 14 above.
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However, in order to provide guidance also in these cases 
and to illustrate the principles developed in section 2 above, 
it is useful to explain what are the factors that are normally 
used to support a finding of Community law jurisdiction.

3.1.1. Agreements concerning imports and exports

62. Agreements between undertakings in two or more 
Member States that concern imports and exports are by 
their very nature capable of affecting trade between Member 
States. Such agreements, irrespective of whether they are 
restrictive of competition or not, have a direct impact 
on patterns of trade between Member States. In Kerpen 
& Kerpen, for example, which concerned an agreement 
between a French producer and a German distributor 
covering more than 10% of exports of cement from France 
to Germany, amounting in total to 350 000 tonnes per 
year, the Court of Justice held that it was impossible to 
take the view that such an agreement was not capable of 
(appreciably) affecting trade between Member States 43.

63. This category includes agreements that impose restric-
tions on imports and exports, including restrictions on 
active and passive sales and resale by buyers to customers in 
other Member States 44. In these cases there is an inherent 
link between the alleged restriction of competition and the 
effect on trade, since the very purpose of the restriction is 
to prevent flows of goods and services between Member 
States, which would otherwise be possible. It is immaterial 
whether the parties to the agreement are located in the same 
Member State or in different Member States.

3.1.2. Cartels covering several Member States

64. Cartel agreements such as those involving price fixing 
and market sharing covering several Member States are 
by their very nature capable of affecting trade between 
Member States. Cross-border cartels harmonise the condi-
tions of competition and affect the interpenetration of 
trade by cementing traditional patterns of trade 45. When 
undertakings agree to allocate geographic territories, sales 
from other areas into the allocated territories are capable 
of being eliminated or reduced. When undertakings agree 
to fix prices, they eliminate competition and any resulting 
price differentials that would entice both competitors 
and customers to engage in cross-border trade. When 
undertakings agree on sales quotas traditional patterns of 
trade are preserved. The undertakings concerned abstain 
from expanding output and thereby from serving potential 
customers in other Member States.

65. The effect on trade produced by cross-border cartels 
is generally also by its very nature appreciable due to the 
market position of the parties to the cartel. Cartels are 

normally only formed when the participating undertakings 
together hold a large share of the market, as this allows them 
to raise price or reduce output.

3.1.3. Horizontal cooperation agreements covering 
several Member States

66. This section covers various types of horizontal coop-
eration agreements. Horizontal cooperation agreements 
may for instance take the form of agreements whereby 
two or more undertakings cooperate in the performance 
of a particular economic activity such as production and 
distribution 46. Often such agreements are referred to as 
joint ventures. However, joint ventures that perform on a 
lasting basis all the functions of an autonomous economic 
entity are covered by the Merger Regulation  47. At the level 
of the Community such full function joint ventures are not 
dealt with under Articles 81 and 82 except in cases where 
Article 2(4) of the Merger Regulation is applicable 48. This 
section therefore does not deal with full-function joint 
ventures. In the case of non-full function joint ventures 
the joint entity does not operate as an autonomous supplier 
(or buyer) on any market. It merely serves the parents, who 
themselves operate on the market 49.

67. Joint ventures which engage in activities in two or more 
Member States or which produce an output that is sold 
by the parents in two or more Member States affect the 
commercial activities of the parties in those areas of the 
Community. Such agreements are therefore normally by 
their very nature capable of affecting trade between Member 
States compared to the situation without the agreement 50. 
Patterns of trade are affected when undertakings switch 
their activities to the joint venture or use it for the purpose 
of establishing a new source of supply in the Community.

68. Trade may also be capable of being affected where a 
joint venture produces an input for the parent companies, 
which is subsequently further processed or incorporated 
into a product by the parent undertakings. This is likely 
to be the case where the input in question was previously 
sourced from suppliers in other Member States, where the 
parents previously produced the input in other Member 
States or where the final product is traded in more than 
one Member State.

69. In the assessment of appreciability it is important to 
take account of the parents’ sales of products related to the 
agreement and not only those of the joint entity created by 

46 Horizontal cooperation agreements are dealt with in the Commission 
Guidelines on the applicability of Article 81 of the EC Treaty to horizontal 
cooperation agreements (OJ C 3, 6.1.2001, p. 2). Those guidelines deal 
with the substantive competition assessment of various types of agree-
ments but do not deal with the effect on trade issue.
47 See Council Regulation (EC) No 139/2004 on the control of concentra-
tions between undertakings (OJ L 24, 29.1.2004, p. 1).
48 The Commission Notice on the concept of full-function joint ventures 
under the Merger Regulation (OJ C 66, 2.3.1998, p. 1) gives guidance on 
the scope of this concept.
49 See e.g. the Commission Decision in Ford/Volkswagen (OJ L 20, 
28.1.1993, p. 14).
50 See in this respect paragraph 146 of the Compagnie Générale Maritime 
judgment cited in footnote 23 above.

43 See paragraph 8 of the judgment in Kerpen & Kerpen cited in footnote 
15. It should be noted that the Court does not refer to market share but to 
the share of French exports and to the product volumes involved.
44 See e.g. the judgment in Volkswagen cited in footnote 16 and Case 
T-175-95, BASF Coatings, [1999] ECR II-1581. For a horizontal agreement to 
prevent parallel trade see Joined Cases 96-82 and others, IAZ International, 
[1983] ECR 3369, paragraph 27.
45 See e.g. Case T-142-89, Usines Gustave Boël, [1995] ECR II-867, 
paragraph 102.
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the agreement, given that the joint venture does not operate 
as an autonomous entity on any market.

3.1.4. Vertical agreements implemented in several 
Member States

70. Vertical agreements and networks of similar vertical 
agreements implemented in several Member States are 
normally capable of affecting trade between Member States 
if they cause trade to be channelled in a particular way. 
Networks of selective distribution agreements implemented 
in two or more Member States for example, channel trade 
in a particular way because they limit trade to members of 
the network, thereby affecting patterns of trade compared 
to the situation without the agreement 51.

71. Trade between Member States is also capable of being 
affected by vertical agreements that have foreclosure effects. 
This may for instance be the case of agreements whereby 
distributors in several Member States agree to buy only 
from a particular supplier or to sell only its products. Such 
agreements may limit trade between the Member States 
in which the agreements are implemented, or trade from 
Member States not covered by the agreements. Foreclosure 
may result from individual agreements or from networks of 
agreements. When an agreement or networks of agreements 
that cover several Member States have foreclosure effects, the 
ability of the agreement or agreements to affect trade between 
Member States is normally by its very nature appreciable.

72. Agreements between suppliers and distributors which 
provide for resale price maintenance (RPM) and which 
cover two or more Member States are normally also by their 
very nature capable of affecting trade between Member 
States 52. Such agreements alter the price levels that would 
have been likely to exist in the absence of the agreements 
and thereby affect patterns of trade.

3.1.5. Abuses of dominant positions covering 
several Member States

73. In the case of abuse of a dominant position it is useful 
to distinguish between abuses that raise barriers to entry 
or eliminate competitors (exclusionary abuses) and abuses 
whereby the dominant undertaking exploits its economic 
power for instance by charging excessive or discriminatory 
prices (exploitative abuses). Both kinds of abuse may be 
carried out either through agreements, which are equally 
subject to Article 81(1), or through unilateral conduct, 
which as far as Community competition law is concerned 
is subject only to Article 82.

74. In the case of exploitative abuses such as discriminatory 
rebates, the impact is on downstream trading partners, which 
either benefit or suffer, altering their competitive position and 
affecting patterns of trade between Member States.

75. When a dominant undertaking engages in exclusionary 
conduct in more than one Member State, such abuse 
is normally by its very nature capable of affecting trade 
between Member States. Such conduct has a negative 
impact on competition in an area extending beyond a 
single Member State, being likely to divert trade from the 
course it would have followed in the absence of the abuse. 
For example, patterns of trade are capable of being affected 
where the dominant undertaking grants loyalty rebates. 
Customers covered by the exclusionary rebate system are 
likely to purchase less from competitors of the dominant 
firm than they would otherwise have done. Exclusionary 
conduct that aims directly at eliminating a competitor 
such as predatory pricing is also capable of affecting trade 
between Member States because of its impact on the 
competitive market structure inside the Community 53. 
When a dominant firm engages in behaviour with a view 
to eliminating a competitor operating in more than one 
Member State, trade is capable of being affected in several 
ways. First, there is a risk that the affected competitor will 
cease to be a source of supply inside the Community. Even 
if the targeted undertaking is not eliminated, its future 
competitive conduct is likely to be affected, which may 
also have an impact on trade between Member States. 
Secondly, the abuse may have an impact on other competi-
tors. Through its abusive behaviour the dominant under-
taking can signal to its competitors that it will discipline 
attempts to engage in real competition. Thirdly, the very 
fact of eliminating a competitor may be sufficient for trade 
between Member States to be capable of being affected. 
This may be the case even where the undertaking that 
risks being eliminated mainly engages in exports to third 
countries 54. Once the effective competitive market structure 
inside the Community risks being further impaired, there 
is Community law jurisdiction.

76. Where a dominant undertaking engages in exploitative 
or exclusionary abuse in more than one Member State, 
the capacity of the abuse to affect trade between Member 
States will normally also by its very nature be appreciable. 
Given the market position of the dominant undertaking 
concerned, and the fact that the abuse is implemented in 
several Member States, the scale of the abuse and its likely 
impact on patterns of trade is normally such that trade 
between Member States is capable of being appreciably 
affected. In the case of an exploitative abuse such as price 
discrimination, the abuse alters the competitive posi-
tion of trading partners in several Member States. In the 
case of exclusionary abuses, including abuses that aim at 
eliminating a competitor, the economic activity engaged in 
by competitors in several Member States is affected. The 
very existence of a dominant position in several Member 
States implies that competition in a substantial part of the 

53 See in this respect the judgment in Commercial Solvents cited in 
footnote 3, in the judgment in Hoffmann-La Roche, cited in footnote, 
paragraph 125, and in RTE and ITP cited in footnote, as well as Case 6-72, 
Continental Can, [1973] ECR 215, paragraph 16, and Case 27-76, United 
Brands, [1978] ECR 207, paragraphs 197 to 203.
54 See paragraphs 32 and 33 of the judgment in Commercial Solvents 
cited in footnote 3.

51 See in this respect Joined Cases 43-82 and 63-82, VBVB and VBBB, 
[1984] ECR 19, paragraph 9.
52 See in this respect Case T-66-89, Publishers Association, [1992] ECR 
II-1995.
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Common market is already weakened 55. When a dominant 
undertaking further weakens competition through recourse 
to abusive conduct, for example by eliminating a competitor, 
the ability of the abuse to affect trade between Member 
States is normally appreciable.

3.2. Agreements and abuses covering a single, or 
only part of a, Member State

77. When agreements or abusive practices cover the territory 
of a single Member State, it may be necessary to proceed 
with a more detailed inquiry into the ability of the agree-
ments or abusive practices to affect trade between Member 
States. It should be recalled that for there to be an effect 
on trade between Member States it is not required that 
trade is reduced. It is sufficient that an appreciable change 
is capable of being caused in the pattern of trade between 
Member States. Nevertheless, in many cases involving a 
single Member State the nature of the alleged infringement, 
and in particular, its propensity to foreclose the national 
market, provides a good indication of the capacity of the 
agreement or practice to affect trade between Member States. 
The examples mentioned hereafter are not exhaustive. They 
merely provide examples of cases where agreements confined 
to the territory of a single Member State can be considered 
capable of affecting trade between Member States.

3.2.1. Cartels covering a single Member State

78. Horizontal cartels covering the whole of a Member 
State are normally capable of affecting trade between 
Member States. The Community Courts have held in a 
number of cases that agreements extending over the whole 
territory of a Member State by their very nature have 
the effect of reinforcing the partitioning of markets on a 
national basis by hindering the economic penetration which 
the Treaty is designed to bring about 56.

79. The capacity of such agreements to partition the internal 
market follows from the fact that undertakings participating 
in cartels in only one Member State, normally need to take 
action to exclude competitors from other Member States 57. 
If they do not, and the product covered by the agreement is 
tradable 58, the cartel risks being undermined by competi-
tion from undertakings from other Member States. Such 
agreements are normally also by their very nature capable 
of having an appreciable effect on trade between Member 
States, given the market coverage required for such cartels 
to be effective.

80. Given the fact that the effect on trade concept encom-
passes potential effects, it is not decisive whether such 
action against competitors from other Member States is 
in fact adopted at any given point in time. If the cartel 
price is similar to the price prevailing in other Member 
States, there may be no immediate need for the members 
of the cartel to take action against competitors from other 
Member States. What matters is whether or not they are 
likely to do so, if market conditions change. The likelihood 
of that depends on the existence or otherwise of natural 
barriers to trade in the market, including in particular 
whether or not the product in question is tradable. In a 
case involving certain retail banking services 59 the Court 
of Justice has, for example, held that trade was not capable 
of being appreciably affected because the potential for 
trade in the specific products concerned was very limited 
and because they were not an important factor in the 
choice made by undertakings from other Member States 
regarding whether or not to establish themselves in the 
Member State in question 60.

81. The extent to which the members of a cartel monitor 
prices and competitors from other Member States can 
provide an indication of the extent to which the products 
covered by the cartel are tradable. Monitoring suggests 
that competition and competitors from other Member 
States are perceived as a potential threat to the cartel. 
Moreover, if there is evidence that the members of the 
cartel have deliberately fixed the price level in the light of 
the price level prevailing in other Member States (limit 
pricing), it is an indication that the products in question 
are tradable and that trade between Member States is 
capable of being affected.

82. Trade is normally also capable of being affected when 
the members of a national cartel temper the competitive 
constraint imposed by competitors from other Member 
States by inducing them to join the restrictive agreement, or 
if their exclusion from the agreement places the competitors 
at a competitive disadvantage 61. In such cases the agreement 
either prevents these competitors from exploiting any 
competitive advantage that they have, or raises their costs, 
thereby having a negative impact on their competitiveness 
and their sales. In both cases the agreement hampers the 
operations of competitors from other Member States on the 
national market in question. The same is true when a cartel 
agreement confined to a single Member State is concluded 
between undertakings that resell products imported from 
other Member States 62.

59 Guarantees for current account credit facilities.
60 See paragraph 51 of the Bagnasco judgment cited in footnote 11.
61 See in this respect Case 45-85, Verband der Sachversicherer, [1987] 
ECR 405, paragraph 50, and Case C-7-95 P, John Deere, [1998] ECR 
I-3111. See also paragraph 172 of the judgment in Van Landewyck cited 
in footnote 22, where the Court stressed that the agreement in question 
reduced appreciably the incentive to sell imported products.
62 See e.g. the judgment in Stichting Sigarettenindustrie, cited in footnote 
15, paragraphs 49 and 50.

55 According to settled case law dominance is a position of economic 
strength enjoyed by an undertaking which enables it to prevent effective 
competition being maintained on the relevant market by affording it the 
power to act to an appreciable extent independently of its competitors, 
its customers and ultimately of the consumers, see e.g. paragraph 38 of 
the judgment in Hoffmann-La Roche cited in footnote 9.
56 See for a recent example paragraph 95 of the Wouters judgment 
cited in footnote 11.
57 See e.g. Case 246-86, Belasco, [1989] ECR 2117, paragraph 32–38.
58 See paragraph 34 of the Belasco judgment cited in the previous 
footnote and more recently Joined Cases T-202-98 a.o., British Sugar, 
[2001] ECR II-2035, paragraph 79. On the other hand this is not so when 
the market is not susceptible to imports, see paragraph 51 of the Bagnasco 
judgment cited in footnote 11.
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3.2.2. Horizontal cooperation agreements covering 
a single Member State

83. Horizontal cooperation agreements and in particular 
non-full function joint ventures (cf. paragraph 66 above), 
which are confined to a single Member State and which 
do not directly relate to imports and exports, do not belong 
to the category of agreements that by their very nature 
are capable of affecting trade between Member States. 
A careful examination of the capacity of the individual 
agreement to affect trade between Member States may 
therefore be required.

84. Horizontal cooperation agreements may, in particular, 
be capable of affecting trade between Member States where 
they have foreclosure effects. This may be the case with 
agreements that establish sector-wide standardisation and 
certification regimes, which either exclude undertakings 
from other Member States or which are more easily fulfilled 
by undertakings from the Member State in question due to 
the fact that they are based on national rules and traditions. 
In such circumstances the agreements make it more difficult 
for undertakings from other Member States to penetrate 
the national market.

85. Trade may also be affected where a joint venture results 
in undertakings from other Member States being cut off 
from an important channel of distribution or source of 
demand. If, for example, two or more distributors estab-
lished within the same Member State, and which account 
for a substantial share of imports of the products in ques-
tion, establish a purchasing joint venture combining their 
purchases of that product, the resulting reduction in the 
number of distribution channels limits the possibility for 
suppliers from other Member States of gaining access to the 
national market in question. Trade is therefore capable of 
being affected 63. Trade may also be affected where undertak-
ings which previously imported a particular product form a 
joint venture which is entrusted with the production of that 
same product. In this case the agreement causes a change 
in the patterns of trade between Member States compared 
to the situation before the agreement.

3.2.3. Vertical agreements covering a single 
Member State

86. Vertical agreements covering the whole of a Member 
State may, in particular, be capable of affecting patterns of 
trade between Member States when they make it more 
difficult for undertakings from other Member States to 
penetrate the national market in question, either by means 
of exports or by means of establishment (foreclosure effect). 
When vertical agreements give rise to such foreclosure 
effects, they contribute to the partitioning of markets on a 
national basis, thereby hindering the economic interpen-
etration which the Treaty is designed to bring about 64.

87. Foreclosure may, for example, occur when suppliers 
impose exclusive purchasing obligations on buyers 65. In 
Delimitis 66, which concerned agreements between a brewer 
and owners of premises where beer was consumed whereby 
the latter undertook to buy beer exclusively from the brewer, 
the Court of Justice defined foreclosure as the absence, 
due to the agreements, of real and concrete possibilities 
of gaining access to the market. Agreements normally 
only create significant barriers to entry when they cover 
a significant proportion of the market. Market share and 
market coverage can be used as an indicator in this respect. 
In making the assessment account must be taken not only 
of the particular agreement or network of agreements in 
question, but also of other parallel networks of agreements 
having similar effects 67.

88. Vertical agreements which cover the whole of a Member 
State and which relate to tradable products may also be 
capable of affecting trade between Member States, even 
if they do not create direct obstacles to trade. Agreements 
whereby undertakings engage in resale price maintenance 
(RPM) may have direct effects on trade between Member 
States by increasing imports from other Member States and 
by decreasing exports from the Member State in question 68. 
Agreements involving RPM may also affect patterns of 
trade in much the same way as horizontal cartels. To the 
extent that the price resulting from RPM is higher than 
that prevailing in other Member States this price level is 
only sustainable if imports from other Member States can 
be controlled.

3.2.4. Agreements covering only part of a Member 
State

89. In qualitative terms the assessment of agreements 
covering only part of a Member State is approached in the 
same way as in the case of agreements covering the whole 
of a Member State. This means that the analysis in section 2 
applies. In the assessment of appreciability, however, the 
two categories must be distinguished, as it must be taken 
into account that only part of a Member State is covered 
by the agreement. It must also be taken into account what 
proportion of the national territory is susceptible to trade. 
If, for example, transport costs or the operating radius of 
equipment render it economically unviable for undertakings 
from other Member States to serve the entire territory of 
another Member State, trade is capable of being affected if 
the agreement forecloses access to the part of the territory 
of a Member State that is susceptible to trade, provided that 
this part is not insignificant 69.

90. Where an agreement forecloses access to a regional 
market, then for trade to be appreciably affected, the volume 
of sales affected must be significant in proportion to the 

65 See e.g. judgment of 7.12.2000, Case C-214-99, Neste, ECR I-11121.
66 See judgment of 28.2.1991, Case C-234-89, Delimitis, ECR I-935.
67 See paragraph 120 of the Langnese-Iglo judgment cited in footnote 35.
68 See e.g. Commission Decision in Volkswagen (II), cited in footnote 
21, paragraphs 81 et seq.
69 See in this respect paragraphs 177 to 181 of the judgment in SCK and 
FNK cited in footnote 13.

63 See in this respect Case T-22-97, Kesko, [1999] ECR II -3775, 
paragraph 109.
64 See e.g. Case T-65-98, Van den Bergh Foods, [2003] ECR II-…, and the 
judgment in Langnese-Iglo, cited in footnote 35 paragraph 120.
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overall volume of sales of the products concerned inside 
the Member State in question. This assessment cannot be 
based merely on geographic coverage. The market share 
of the parties to the agreement must also be given fairly 
limited weight. Even if the parties have a high market 
share in a properly defined regional market, the size of that 
market in terms of volume may still be insignificant when 
compared to total sales of the products concerned within the 
Member State in question. In general, the best indicator of 
the capacity of the agreement to (appreciably) affect trade 
between Member States is therefore considered to be the 
share of the national market in terms of volume that is 
being foreclosed. Agreements covering areas with a high 
concentration of demand will thus weigh more heavily than 
those covering areas where demand is less concentrated. For 
Community jurisdiction to be established the share of the 
national market that is being foreclosed must be significant.

91. Agreements that are local in nature are in themselves 
not capable of appreciably affecting trade between Member 
States. This is the case even if the local market is located 
in a border region. Conversely, if the foreclosed share of 
the national market is significant, trade is capable of being 
affected even where the market in question is not located 
in a border region.

92. In cases in this category some guidance may be derived 
from the case law concerning the concept in Article 82 of 
a substantial part of the Common market 70. Agreements 
that, for example, have the effect of hindering competitors 
from other Member States from gaining access to part of 
a Member State, which constitutes a substantial part of 
the Common market, should be considered to have an 
appreciable effect on trade between Member States.

3.2.5. Abuses of dominant positions covering a 
single Member State

93. Where an undertaking, which holds a dominant 
position covering the whole of a Member State, engages 
in exclusionary abuses, trade between Member States is 
normally capable of being affected. Such abusive conduct 
will generally make it more difficult for competitors from 
other Member States to penetrate the market, in which 
case patterns of trade are capable of being affected 71. In 
Michelin 72, for example, the Court of Justice held that 
a system of loyalty rebates foreclosed competitors from 
other Member States and therefore affected trade within 
the meaning of Article 82. In Rennet 73 the Court similarly 
held that an abuse in the form of an exclusive purchasing 
obligation on customers foreclosed products from other 
Member States.

94. Exclusionary abuses that affect the competitive market 
structure inside a Member State, for instance by eliminating 
or threatening to eliminate a competitor, may also be 
capable of affecting trade between Member States. Where 
the undertaking that risks being eliminated only operates 
in a single Member State, the abuse will normally not affect 
trade between Member States. However, trade between 
Member States is capable of being affected where the 
targeted undertaking exports to or imports from other 
Member States 74 and where it also operates in other 
Member States 75. An effect on trade may arise from the 
dissuasive impact of the abuse on other competitors. If 
through repeated conduct the dominant undertaking has 
acquired a reputation for adopting exclusionary practices 
towards competitors that attempt to engage in direct 
competition, competitors from other Member States are 
likely to compete less aggressively, in which case trade may 
be affected, even if the victim in the case at hand is not from 
another Member State.

95. In the case of exploitative abuses such as price discrimina-
tion and excessive pricing, the situation may be more complex. 
Price discrimination between domestic customers will 
normally not affect trade between Member States. However, 
it may do so if the buyers are engaged in export activities and 
are disadvantaged by the discriminatory pricing or if this 
practice is used to prevent imports 76. Practices consisting of 
offering lower prices to customers that are the most likely 
to import products from other Member States may make it 
more difficult for competitors from other Member States to 
enter the market. In such cases trade between Member States 
is capable of being affected.

96. As long as an undertaking has a dominant position 
which covers the whole of a Member State it is normally 
immaterial whether the specific abuse engaged in by the 
dominant undertaking only covers part of its territory or 
affects certain buyers within the national territory. A domi-
nant firm can significantly impede trade by engaging in 
abusive conduct in the areas or vis-à-vis the customers 
that are the most likely to be targeted by competitors 
from other Member States. For example, it may be the 
case that a particular channel of distribution constitutes 
a particularly important means of gaining access to broad 
categories of consumers. Hindering access to such channels 
can have a substantial impact on trade between Member 
States. In the assessment of appreciability it must also be 
taken into account that the very presence of the dominant 
undertaking covering the whole of a Member State is likely 
to make market penetration more difficult. Any abuse 
which makes it more difficult to enter the national market 
should therefore be considered to appreciably affect trade. 
The combination of the market position of the dominant 
undertaking and the anti-competitive nature of its conduct 
implies that such abuses have normally by their very nature 
an appreciable effect on trade. However, if the abuse is 
purely local in nature or involves only an insignificant 

74 See in this respect judgment in Irish Sugar, cited in footnote 17 
paragraph 169.
75 See paragraph 70 of the judgment in RTE (Magill) cited in footnote 27.
76 See the judgment in Irish Sugar cited in footnote 17.

70 See as to this notion the judgment in Ambulanz Glöckner, cited in 
footnote 11, paragraph 38, and Case C-179-90, Merci convenzionali 
porto di Genova, [1991] ECR I-5889, and Case C-242-95, GT-Link, [1997] 
ECR I-4449.
71 See e.g. paragraph 135 of the judgment in BPB Industries and British 
Gypsum cited in footnote.
72 See Case 322-81, Nederlandse Banden Industrie Michelin, [1983] 
ECR 3461.
73 See Case 61-80, Coöperative Stremsel- en Kleurselfabriek, [1981] ECR 
851, paragraph 15.
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share of the sales of the dominant undertaking within the 
Member State in question, trade may not be capable of 
being appreciably affected.

3.2.6. Abuse of a dominant position covering only 
part of a Member State

97. Where a dominant position covers only part of a 
Member State some guidance may, as in the case of agree-
ments, be derived from the condition in Article 82 that 
the dominant position must cover a substantial part of the 
Common market. If the dominant position covers part of 
a Member State that constitutes a substantial part of the 
Common market and the abuse makes it more difficult for 
competitors from other Member States to gain access to the 
market where the undertaking is dominant, trade between 
Member States must normally be considered capable of 
being appreciably affected.

98. In the application of this criterion regard must be had 
in particular to the size of the market in question in terms 
of volume. Regions and even a port or an airport situated 
in a Member State may, depending on their importance, 
constitute a substantial part of the Common market 77. In 
the latter cases it must be taken into account whether the 
infrastructure in question is used to provide cross-border 
services and, if so, to what extent. When infrastructures 
such as airports and ports are important in providing cross-
border services, trade between Member States is capable of 
being affected.

99. As in the case of dominant positions covering the whole 
of a Member State (cf. paragraph 95 above), trade may not 
be capable of being appreciably affected if the abuse is purely 
local in nature or involves only an insignificant share of the 
sales of the dominant undertaking.

3.3. Agreements and abuses involving imports 
and exports with undertakings located in third 
countries, and agreements and practices involv-
ing undertakings located in third countries

3.3.1. General remarks

100. Articles 81 and 82 apply to agreements and practices 
that are capable of affecting trade between Member States 
even if one or more of the parties are located outside the 
Community 78. Articles 81 and 82 apply irrespective of 
where the undertakings are located or where the agreement 
has been concluded, provided that the agreement or practice 
is either implemented inside the Community 79, or produce 
effects inside the Community 80. Articles 81 and 82 may also 
apply to agreements and practices that cover third countries, 
provided that they are capable of affecting trade between 

Member States. The general principle set out in section 2 
above according to which the agreement or practice must 
be capable of having an appreciable influence, direct or 
indirect, actual or potential, on the pattern of trade between 
Member States, also applies in the case of agreements and 
abuses which involve undertakings located in third countries 
or which relate to imports or exports with third countries.

101. For the purposes of establishing Community law 
jurisdiction it is sufficient that an agreement or practice 
involving third countries or undertakings located in third 
countries is capable of affecting cross-border economic 
activity inside the Community. Import into one Member 
State may be sufficient to trigger effects of this nature. 
Imports can affect the conditions of competition in the 
importing Member State, which in turn can have an impact 
on exports and imports of competing products to and from 
other Member States. In other words, imports from third 
countries resulting from the agreement or practice may 
cause a diversion of trade between Member States, thus 
affecting patterns of trade.

102. In the application of the effect on trade criterion to the 
above mentioned agreements and practices it is relevant to 
examine, inter alia, what is the object of the agreement or 
practice as indicated by its content or the underlying intent 
of the undertakings involved 81.

103. Where the object of the agreement is to restrict compe-
tition inside the Community the requisite effect on trade 
between Member States is more readily established than 
where the object is predominantly to regulate competition 
outside the Community. Indeed in the former case the 
agreement or practice has a direct impact on competition 
inside the Community and trade between Member States. 
Such agreements and practices, which may concern both 
imports and exports, are normally by their very nature 
capable of affecting trade between Member States.

3.3.2. Arrangements that have as their object the 
restriction of competition inside the Community

104. In the case of imports, this category includes agree-
ments that bring about an isolation of the internal market 82. 
This is, for instance, the case of agreements whereby 
competitors in the Community and in third countries share 
markets, e.g. by agreeing not to sell in each other’s home 
markets or by concluding reciprocal (exclusive) distribution 
agreements 83.

105. In the case of exports, this category includes cases 
where undertakings that compete in two or more Member 
States agree to export certain (surplus) quantities to third 
countries with a view to co-ordinating their market conduct 
inside the Community. Such export agreements serve to 

81 See to that effect paragraph 19 of the judgment in Javico cited in 
footnote 19.
82 See in this respect Case 51-75, EMI v CBS, [1976] ECR 811, para-
graphs 28 and 29.
83 See Commission Decision in Siemens/Fanuc (OJ L 376, 31.12.1985, 
p. 29).

77 See e.g. the case law cited in footnote 70.
78 See in this respect Case 28-77, Tepea, [1978] ECR 1391, paragraph 48, 
and paragraph 16 of the judgment in Continental Can cited in footnote 53.
79 See Joined Cases C-89-85 and others, Ahlström Osakeyhtiö 
(Woodpulp), [1988] ECR 651, paragraph 16.
80 See in this respect Case T-102-96, Gencor, [1999] ECR II-753, which 
applies the effects test in the field of mergers.
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reduce price competition by limiting output inside the 
Community, thereby affecting trade between Member 
States. Without the export agreement these quantities 
might have been sold inside the Community 84.

3.3.3. Other arrangements

106. In the case of agreements and practices whose object 
is not to restrict competition inside the Community, it is 
normally necessary to proceed with a more detailed analysis 
of whether or not cross-border economic activity inside the 
Community, and thus patterns of trade between Member 
States, are capable of being affected.

107. In this regard it is relevant to examine the effects of 
the agreement or practice on customers and other operators 
inside the Community that rely on the products of the 
undertakings that are parties to the agreement or practice 85. 
In Compagnie maritime belge 86, which concerned agree-
ments between shipping companies operating between 
Community ports and West African ports, the agreements 
were held to be capable of indirectly affecting trade between 
Member States because they altered the catchment areas 
of the Community ports covered by the agreements and 
because they affected the activities of other undertakings 
inside those areas. More specifically, the agreements affected 
the activities of undertakings that relied on the parties for 
transportation services, either as a means of transporting 
goods purchased in third countries or sold there, or as an 
important input into the services that the ports themselves 
offered.

108. Trade may also be capable of being affected when 
the agreement prevents re-imports into the Community. 
This may, for example, be the case with vertical agreements 
between Community suppliers and third country distribu-
tors, imposing restrictions on resale outside an allocated 
territory, including the Community. If in the absence of the 
agreement resale to the Community would be possible and 
likely, such imports may be capable of affecting patterns of 
trade inside the Community 87.

109. However, for such effects to be likely, there must be an 
appreciable difference between the prices of the products 
charged in the Community and those charged outside the 
Community, and this price difference must not be eroded by 
customs duties and transport costs. In addition, the product 
volumes exported compared to the total market for those 
products in the territory of the Common market must not 
be insignificant 88. If these product volumes are insignificant 
compared to those sold inside the Community, the impact 
of any re-importation on trade between Member States is 
considered not to be appreciable. In making this assessment, 
regard must be had not

only to the individual agreement concluded between the 
parties, but also to any cumulative effect of similar agree-
ments concluded by the same and competing suppliers. It 
may be, for example, that the product volumes covered by 
a single agreement are quite small, but that the product 
volumes covered by several such agreements are significant. 
In that case the agreements taken as a whole may be capable 
of appreciably affecting trade between Member States. It 
should be recalled, however (cf. paragraph 49 above), that 
the individual agreement or network of agreements must 
make a significant contribution to the overall effect on trade.

84 See in this respect Joined Cases 29-83 and 30-83, CRAM and 
Rheinzinc, [1984] ECR 1679, and Joined Cases 40-73 and others, Suiker 
Unie, [1975] ECR 1663, paragraphs 564 and 580.
85 See paragraph 22 of the judgment in Javico cited in footnote 19.
86 See paragraph 203 of the judgment in Compagnie maritime belge 
cited in footnote 12.
87 See in this respect the judgment in Javico cited in footnote 19.
88 See in this respect paragraphs 24 to 26 of the Javico judgment cited 
in footnote 19.



35

Competition Law Digest

4. Commission Notice No 97/C 372/03 of 9 December 1997 on the definition of 
relevant market for the purposes of Community competition law

I. Introduction

1. The purpose of this notice is to provide guidance as to how 
the Commission applies the concept of relevant product and 
geographic market in its ongoing enforcement of Community 
competition law, in particular the application of Council 
Regulation No 17 and (EEC) No 4064-89, their equivalents 
in other sectoral applications such as transport, coal and 
steel, and agriculture, and the relevant provisions of the 
EEA Agreement 1. Throughout this notice, references to 
Articles 85 and 86 of the Treaty and to merger control are 
to be understood as referring to the equivalent provisions in 
the EEA Agreement and the ECSC Treaty.

2. Market definition is a tool to identify and define the 
boundaries of competition between firms. It serves to 
establish the framework within which competition policy 
is applied by the Commission. The main purpose of market 
definition is to identify in a systematic way the competitive 
constraints that the undertakings involved 2 face. The objec-
tive of defining a market in both its product and geographic 
dimension is to identify those actual competitors of the 
undertakings involved that are capable of constraining 
those undertakings’ behaviour and of preventing them from 
behaving independently of effective competitive pressure. 
It is from this perspective that the market definition makes 
it possible inter alia to calculate market shares that would 
convey meaningful information regarding market power for 
the purposes of assessing dominance or for the purposes of 
applying Article 85.

3. It follows from point 2 that the concept of  ‘relevant 
market’ is different from other definitions of market often 

used in other contexts. For instance, companies often use the 
term ‘market’ to refer to the area where it sells its products 
or to refer broadly to the industry or sector where it belongs.

4. The definition of the relevant market in both its product 
and its geographic dimensions often has a decisive influence 
on the assessment of a competition case. By rendering 
public the procedures which the Commission follows 
when considering market definition and by indicating the 
criteria and evidence on which it relies to reach a decision, 
the Commission expects to increase the transparency of 
its policy and decision-making in the area of competition 
policy.

5. Increased transparency will also result in companies and 
their advisers being able to better anticipate the possibility 
that the Commission may raise competition concerns in 
an individual case. Companies could, therefore, take such 
a possibility into account in their own internal decision-
making when contemplating, for instance, acquisitions, the 
creation of joint ventures, or the establishment of certain 
agreements. It is also intended that companies should be 
in a better position to understand what sort of information 
the Commission considers relevant for the purposes of 
market definition.

6. The Commission’s interpretation of ‘relevant market’ is 
without prejudice to the interpretation which may be given 
by the Court of Justice or the Court of First Instance of the 
European Communities.

II. Definition of relevant market

Definition of relevant product market and relevant 
geographic market

7. The Regulations based on Article 85 and 86 of the Treaty, 
in particular in section 6 of Form A/B with respect to 
Regulation No 17, as well as in section 6 of Form CO with 
respect to Regulation (EEC) No 4064-89 on the control of 
concentrations having a Community dimension have laid 
down the following definitions, ‘Relevant product markets’ 
are defined as follows:

‘A relevant product market comprises all those products 
and/or services which are regarded as interchangeable or 
substitutable by the consumer, by reason of the products’ 
characteristics, their prices and their intended use’.

8. ‘Relevant geographic markets’ are defined as follows:

‘The relevant geographic market comprises the area in 
which the undertakings concerned are involved in the 
supply and demand of products or services, in which the 
conditions of competition are sufficiently homogeneous 
and which can be distinguished from neighbouring areas 
because the conditions of competition are appreciably 
different in those area’.

9. The relevant market within which to assess a given 
competition issue is therefore established by the combina-
tion of the product and geographic markets. The Commis-
sion interprets the definitions in paragraphs 7 an 8 (which 
reflect the case-law of the Court of Justice and the Court of 

1 The focus of assessment in State aid cases is the aid recipient and 
the industry/sector concerned rather than identification of competitive 
constraints faced by the aid recipient. When consideration of market 
power and therefore of the relevant market are raised in any particular 
case, elements of the approach outlined here might serve as a basis for 
the assessment of State aid cases.
2 For the purposes of this notice, the undertakings involved will be, in the 
case of a concentration, the parties to the concentration; in investigations 
within the meaning of Article 86 of the Treaty, the undertaking being 
investigated or the complainants; for investigations within the meaning 
of Article 85, the parties to the Agreement.
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First Instance as well as its own decision-making practice) 
according to the orientations defined in this notice.

Concept of relevant market and objectives of 
Community competition policy

10. The concept of relevant market is closely related to the 
objectives pursued under Community competition policy. 
For example, under the Community’s merger control, the 
objective in controlling structural changes in the supply of 
a product/service is to prevent the creation or reinforcement 
of a dominant position as a result of which effective compe-
tition would be significantly impeded in a substantial part of 
the common market. Under the Community’s competition 
rules, a dominant position is such that a firm or group of 
firms would be in a position to behave to an appreciable 
extent independently of its competitors, customers and 
ultimately of its consumers 3. Such a position would usually 
arise when a firm or group of firms accounted for a large 
share of the supply in any given market, provided that other 
factors analysed in the assessment (such as entry barriers, 
customers’ capacity to react, etc.) point in the same direction.

11. The same approach is followed by the Commission in its 
application of Article 86 of the Treaty to firms that enjoy a 
single or collective dominant position. Within the meaning 
of Regulation No 17, the Commission has the power to 
investigate and bring to an end abuses of such a dominant 
position, which must also be defined by reference to the 
relevant market. Markets may also need to be defined in 
the application of Article 85 of the Treaty, in particular, in 
determining whether an appreciable restriction of competi-
tion exists or in establishing if the condition pursuant to 
Article 85 (3) (b) for an exemption from the application of 
Article 85 (1) is met.

12. The criteria for defining the relevant market are applied 
generally for the analysis of certain types of behaviour in 
the market and for the analysis of structural changes in 
the supply of products. This methodology, though, might 
lead to different results depending on the nature of the 
competition issue being examined. For instance, the scope 
of the geographic market might be different when analysing 
a concentration, where the analysis is essentially prospec-
tive, from an analysis of past behaviour. The different time 
horizon considered in each case might lead to the result that 
different geographic markets are defined for the same prod-
ucts depending on whether the Commission is examining 
a change in the structure of supply, such as a concentration 
or a cooperative joint venture, or examining issues relating 
to certain past behaviour.

Basic principles for market definition

Competitive constraints

13. Firms are subject to three main sources or competitive 
constraints: demand substitutability, supply substitutability 
and potential competition. From an economic point of 
view, for the definition of the relevant market, demand 
substitution constitutes the most immediate and effective 
disciplinary force on the suppliers of a given product, in 
particular in relation to their pricing decisions. A firm or 
a group of firms cannot have a significant impact on the 
prevailing conditions of sale, such as prices, if its customers 
are in a position to switch easily to available substitute 
products or to suppliers located elsewhere. Basically, the 
exercise of market definition consists in identifying the 
effective alternative sources of supply for the customers 
of the undertakings involved, in terms both of products/
services and of geographic location of suppliers.

14. The competitive constraints arising from supply side 
substitutability other then those described in paragraphs 20 
to 23 and from potential competition are in general less 
immediate and in any case require an analysis of additional 
factors. As a result such constraints are taken into account 
at the assessment stage of competition analysis.

Demand substitution

15. The assessment of demand substitution entails a deter-
mination of the range of products which are viewed as 
substitutes by the consumer. One way of making this 
determination can be viewed as a speculative experiment, 
postulating a hypothetical small, lasting change in relative 
prices and evaluating the likely reactions of customers to 
that increase. The exercise of market definition focuses on 
prices for operational and practical purposes, and more 
precisely on demand substitution arising from small, 
permanent changes in relative prices. This concept can 
provide clear indications as to the evidence that is relevant 
in defining markets.

16. Conceptually, this approach means that, starting from 
the type of products that the undertakings involved sell 
and the area in which they sell them, additional products 
and areas will be included in, or excluded from, the market 
definition depending on whether competition from these 
other products and areas affect or restrain sufficiently the 
pricing of the parties’ products in the short term.

17. The question to be answered is whether the parties’ 
customers would switch to readily available substitutes or 
to suppliers located elsewhere in response to a hypothetical 
small (in the range 5% to 10%) but permanent relative 
price increase in the products and areas being considered. 
If substitution were enough to make the price increase 
unprofitable because of the resulting loss of sales, addi-
tional substitutes and areas are included in the relevant 
market. This would be done until the set of products and 
geographical areas is such that small, permanent increases 
in relative prices would be profitable. The equivalent analysis 

3 Definition given by the Court of Justice in its judgment of 13 February 
1979 in Case 85-76, Hoffmann-La Roche [1979] ECR 461, and confirmed 
in subsequent judgments.
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is applicable in cases concerning the concentration of 
buying power, where the starting point would then be the 
supplier and the price test serves to identify the alternative 
distribution channels or outlets for the supplier’s products. 
In the application of these principles, careful account should 
be taken of certain particular situations as described within 
paragraphs 56 and 58.

18. A practical example of this test can be provided by its 
application to a merger of, for instance, soft-drink bottlers. 
An issue to examine in such a case would be to decide 
whether different flavours of soft drinks belong to the 
same market. In practice, the question to address would 
be whether consumers of flavour A would switch to other 
flavours when confronted with a permanent price increase 
of 5% to 10% for flavour A. If a sufficient number of 
consumers would switch to, say, flavour B, to such an extent 
that the price increase for flavour A would not be profitable 
owing to the resulting loss of sales, then the market would 
comprise at least flavours A and B. The process would have 
to be extended in addition to other available flavours until 
a set of products is identified for which a price rise would 
not induce a sufficient substitution in demand.

19. Generally, and in particular for the analysis of merger 
cases, the price to take into account will be the prevailing 
market price. This may not be the case where the prevailing 
price has been determined in the absence of sufficient 
competition. In particular for the investigation of abuses 
of dominant positions, the fact that the prevailing price 
might already have been substantially increased will be 
taken into account.

Supply substitution

20. Supply-side substitutability may also be taken into 
account when defining markets in those situations in which 
its effects are equivalent to those of demand substitution 
in terms of effectiveness and immediacy. This means that 
suppliers are able to switch production to the relevant 
products and market them in the short term 4 without 
incurring significant additional costs or risks in response 
to small and permanent changes in relative prices. When 
these conditions are met, the additional production that 
is put on the market will have a disciplinary effect on the 
competitive behaviour of the companies involved. Such an 
impact in terms of effectiveness and immediacy is equivalent 
to the demand substitution effect.

21. These situations typically arise when companies market a 
wide range of qualities or grades of one product; even if, for 
a given final customer or group of consumers, the different 
qualities are not substitutable, the different qualities will 
be grouped into one product market, provided that most of 
the suppliers are able to offer and sell the various qualities 
immediately and without the significant increases in costs 
described above. In such cases, the relevant product market 
will encompass all products that are substitutable in demand 

and supply, and the current sales of those products will be 
aggregated so as to give the total value or volume of the 
market. The same reasoning may lead to group different 
geographic areas.

22. A practical example of the approach to supply-side 
substitutability when defining product markets is to be 
found in the case of paper. Paer is usually supplied in a 
range of different qualities, from standard writing paper to 
high quality papers to be used, for instance, to publish art 
books. From a demand point of view, different qualities of 
paper cannot be used for any given use, i.e. an art book or a 
high quality publication cannot be based on lower quality 
papers. However, paper plants are prepared to manufacture 
the different qualities, and production can be adjusted with 
negligible costs and in a short time-frame. In the absence of 
particular difficulties in distribution, paper manufacturers 
are able therefore, to compete for orders of the various 
qualities, in particular if orders are placed with sufficient 
lead time to allow for modification of production plans. 
Under such circumstances, the Commission would not 
define a separate market for each quality of paper and its 
respective use. The various qualities of paper are included 
in the relevant market, and their sales added up to estimate 
total market galue and volume.

23. When supply-side substitutability would entail the need 
to adjust significantly existing tangible and intangible assets, 
additional investments, strategic decisions or time delays, 
it will not be considered at the stage of market definition. 
Examples where supply-side substitution did not induce the 
Commission to enlarge the market are offered in the area 
of consumer products, in particular for branded beverages. 
Although bottling plants may in principle bottle different 
beverages, there are costs and lead times involved (in terms 
of advertising, product testing and distribution) before the 
products can actually be sold. In these cases, the effects of 
supply-side substitutability and other forms of potential 
competition would then be examined at a later stage.

Potential competition

24. The third source of competitive constraint, potential 
competition, is not taken into account when defining 
markets, since the conditions under which potential 
competition will actually represent an effective competitive 
constraint depend on the analysis of specific factors and 
circumstances related to the conditions of entry. If required, 
this analysis is only carried out at a subsequent stage, in 
general once the position of the companies involved in the 
relevant market has already been ascertained, and when 
such position gives rise to concerns from a competition 
point of view.

4 That is such a period that does not entail a significant adjustment of 
existing tangible and intangible assets (see paragraph 23).
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III. Evidence relied on to define relevant markets

The process of defining the relevant market in 
practice

Product dimension

25. There is a range of evidence permitting an assessment 
of the extent to which substitution would take place. In 
individual cases, certain types of evidence will be deter-
minant, depending very much on the characteristics and 
specificity of the industry and products or services that are 
being examined. The same type of evidence may be of no 
importance in other cases. In most cases, a decision will have 
to be based on the consideration of a number of criteria 
and different items of evidence. The Commission follows 
an open approach to empirical evidence, aimed at making 
an effective use of all available information which may be 
relevant in individual cases. The Commission does not 
follow a rigid hierarchy of different sources of information 
or types of evidence.

26. The process of defining relevant markets may be summa-
rized as follows: on the basis of the preliminary information 
available or information submitted by the undertakings 
involved, the Commission will usually be in a position to 
broadly establish the possible relevant markets within which, 
for instance, a concentration or a restriction of competition 
has to be assessed. In general, and for all practical purposes 
when handling individual cases, the question will usually 
be to decide on a few alternative possible relevant markets. 
For instance, with respect to the product market, the issue 
will often be to establish whether product A and product 
B belong or do not belong to the same product market. it 
is often the case that the inclusion of product B would be 
enough to remove any competition concerns.

27. In such situations it is not necessary to consider whether 
the market includes additional products, or to reach a defini-
tive conclusion on the precise product market. If under the 
conceivable alternative market definitions the operation in 
question does not raise competition concerns, the question 
of market definition will be left open, reducing thereby the 
burden on companies to supply information.

Geographic dimension

28. The Commission’s approach to geographic market 
definition might be summarized as follows: it will take a 
preliminary view of the scope of the geographic market 
on the basis of broad indications as to the distribution of 
market shares between the parties and their competitors, 
as well as a preliminary analysis of pricing and price differ-
ences at national and Community or EEA level. This initial 
view is used basically as a working hypothesis to focus the 
Commission’s enquiries for the purposes of arriving at a 
precise geographic market definition.

29. The reasons behind any particular configuration of 
prices and market shares need to be explored. Companies 

might enjoy high market shares in their domestic markets 
just because of the weight of the past, and conversely, a 
homogeneous presence of companies throughout the EEA 
might be consistent with national or regional geographic 
markets. The initial working hypothesis will therefore 
be checked against an analysis of demand characteristics 
(importance of national or local preferences, current patterns 
of purchases of customers, product differentiation/brands, 
other) in order to establish whether companies in different 
areas do indeed constitute a real alternative source of supply 
for consumers. The theoretical experiment is again based 
on substitution arising from changes in relative prices, and 
the question to answer is again whether the customers of 
the parties would switch their orders to companies located 
elsewhere in the short term and at a negligible cost.

30. If necessary, a further check on supply factors will 
be carried out to ensure that those companies located in 
differing areas do not face impediments in developing 
their sales on competitive terms throughout the whole 
geographic market. This analysis will include an examina-
tion of requirements for a local presence in order to sell in 
that area the conditions of access to distribution channels, 
costs associated with setting up a distribution network, 
and the presence or absence of regulatory barriers arising 
from public procurement, price regulations, quotas and 
tariffs limiting trade or production, technical standards, 
monopolies, freedom of establishment, requirements for 
administrative authorizations, packaging regulations, etc. 
In short, the Commission will identify possible obstacles 
and barriers isolating companies located in a given area 
from the competitive pressure of companies located outside 
that area, so as to determine the precise degree of market 
interpenetration at national, European or global level.

31. The actual pattern and evolution of trade flows offers 
useful supplementary indications as to the economic impor-
tance of each demand or supply factor mentioned above, 
and the extent to which they may or may not constitute 
actual barriers creating different geographic markets. The 
analysis of trade flows will generally address the question 
of transport costs and the extent to which these may hinder 
trade between different areas, having regard to plant loca-
tion, costs of production and relative price levels.

Market integration in the Community

32. Finally, the Commission also takes into account the 
continuing process of market integration, in particular in the 
Community, when defining geographic markets, especially 
in the area of concentrations and structural joint ventures. 
The measures adopted and implemented in the internal 
market programme to remove barriers to trade and further 
integrate the Community markets cannot be ignored when 
assessing the effects on competition of a concentration or a 
structural joint venture. A situation where national markets 
have been artificially isolated from each other because of the 
existence of legislative barriers that have now been removed 
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will generally lead to a cautious assessment of past evidence 
regarding prices, market shares or trade patterns. A process 
of market integration that would, in the short term, lead 
to wider geographic markets may therefore be taken into 
consideration when defining the geographic market for the 
purposes of assessing concentrations and joint ventures.

The process of gathering evidence

33. When a precise market definition is deemed necessary, 
the Commission will often contact the main customers 
and the main companies in the industry to enquire into 
their views about the boudaries of product and geographic 
markets and to obtain the necessary factual evidence to 
reach a conclusion. The Commission might also contact 
the relevant professional associations, and companies active 
in upstream markets, so as to be able to define, in so far as 
necessary, separate product and geographic markets, for 
different levels of production or distribution of the prod-
ucts/services in question. It might also request additional 
information to the undertakings involved.

34. Where appropriate, the Commission will address 
written requests for information to the market players 
mentioned above. These requests will usually include 
questions relating to the perceptions of companies about 
reactions to hypothetical price increases and their views of 
the boundaries of the relevant market. They will also ask 
for provision of the factual information the Commission 
deems necessary to reach a conclusion on the extent of the 
relevant market. The Commission might also discuss with 
marketing directors or other officers of those companies to 
gain a better understanding on how negotiations between 
suppliers and customers take place and better understand 
issues relating to the definition of the relevant market. 
Where appropriate, they might also carry out visits or 
inspections to the premises of the parties, their customers 
and/or their competitors, in order to better understand how 
products are manufactured and sold.

35. The type of evidence relevant to reach a conclusion as to 
the product market can be categorized as follows:

Evidence to define markets – product dimension

36. An analysis of the product characteristics and its 
intended use allows the Commission, as a first step, to limit 
the field of investigation of possible substitutes. However, 
product characteristics and intended use are insufficient 
to show whether two products are demand substitutes. 
Functional interchangeability or similarity in characteristics 
may not, in themselves, provide sufficient criteria, because 
the responsiveness of customers to relative price changes 
may be determinded by other considerations as well. For 
example, there may be different competitive contraints in 
the original equipment market for car components and in 
spare parts, thereby leading to a separate delineation of 
two relevant markets. Conversely, differences in product 
characteristics are not in themselves sufficient to exclude 
demand substitutability, since this will depend to a large 
extent on how customers value different characteristics.

37. The type of evidence the Commission considers relevant 
to assess whether two products are demand substitutes can 
be categorized as follows:

38. Evidence of substitution in the recent past. In certain 
cases, it is possible to analyse evidence relating to recent past 
events or shocks in the market that offer actual examples 
of substitution between two products. When available, this 
sort of information will normally be fundamental for market 
definition. If there have been changes in relative prices in 
the past (all else being equal), the reactions in terms of 
quantities demanded will be determinant in establishing 
substitutability. Launches of new products in the past can 
also offer useful information, when it is possible to precisely 
analyse which products have lost sales to the new product.

39. There are a number of quantitative tests that have 
specifically been designed for the purpose of delineating 
markets. These tests consist of various econometric and 
statistical approaches estimates of elasticities and cross-price 
elasticities 5 for the demand of a product, tests based on simi-
larity of price movements over time, the analysis of causality 
between price series and similarity of price levels and/or 
their convergence. The Commission takes into account the 
available quantitative evidence capable of withstanding 
rigorous scrutiny for the purposes of establishing patterns 
of substitution in the past.

40. Views of customers and competitors. The Commission 
often contacts the main customers and competitors of the 
companies involved in its enquiries, to gather their views 
on the boundaries of the product market as well as most of 
the factual information it requires to reach a conclusion on 
the scope of the market. Reasoned answers of customers 
and competitors as to what would happen if relative prices 
for the candidate products were to increase in the candidate 
geographic area by a small amount (for instance of 5% to 
10%) are taken into account when they are sufficiently 
backed by factual evidence.

41. Consumer preferences. In the case of consumer goods, 
it may be difficult for the Commission to gather the 
direct views of end consumers about substitute products. 
Marketing studies that companies have commissioned 
in the past and that are used by companies in their own 
decision-making as to pricing of their products and/or 
marketing actions may provide useful information for the 
Commission’s delineation of the relevant market. Consumer 
surveys on usage patterns and attitudes, data from consum-
er’s purchasing patterns, the views expressed by retailers 
and more generally, market research studies submitted by 
the parties and their competitors are taken into account 
to establish whether an economically significant propor-
tion of consumers consider two products as substitutable, 
also taking into account the importance of brands for 
the products in question. The methodology followed in 
consumer surveys carried out ad hoc by the undertakings 

5 Own-price elasticity of demand for product X is a measure of the 
responsiveness of demand for X to percentage change in its own price. 
Cross-prise elasticity between products X and Y is the responsiveness of 
demand for product X to percentage change in the price of product Y.
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involved or their competitors for the purposes of a merger 
procedure or a procedure pursuant to Regulation No 17 will 
usually be scrutinized with utmost care. Unlike pre-existing 
studies, they have not been prepared in the normal course 
of business for the adoption of business decisions.

42. Barriers and costs associated with switching demand 
to potential substitutes. There are a number of barriers and 
costs that might prevent the Commission from consid-
ering two prima facie demand substitutes as belonging to 
one single product market. It is not possible to provide an 
exhaustive list of all the possible barriers to substitution 
and of switching costs. These barriers or obstacles might 
have a wide range of origins, and in its decisions, the 
Commission has been confronted with regulatory barriers 
or other forms of State intervention, constraints arising 
in downstream markets, need to incur specific capital 
investment or loss in current output in order to switch 
to alternative inputs, the location of customers, specific 
investment in production process, learning and human 
capital investment, retooling costs or other investments, 
uncertainty about quality and reputation of unknown 
suppliers, and others.

43. Different categories of customers and price discrimina-
tion. The extent of the product market might be narrowed 
in the presence of distinct groups of customers. A distinct 
group of customers for the relevant product may constitute 
a narrower, distinct market when such ha group could be 
subject to price discrimination. This will usually be the case 
when two conditions are met: (a) it is possible to identify 
clearly which group an individual customer belongs to at 
the moment of selling the relevant products to him, and (b) 
trade among customers or arbitrage by third parties should 
not be feasible.

Evidence for defining markets – geographic 
dimension

44. The type of evidence the Commission considers relevant 
to reach a conclusion as to the geographic market can be 
categorized as follows:

45. Past evidence of diversion of orders to other areas. 
In certain cases, evidence on changes in prices between 
different areas and consequent reactions by customers 
might be available. Generally, the same quantitative tests 
used for product market definition might as well be used in 
geographic market definition, bearing in mind that inter-
national comparisons of prices might be more complex due 
to a number of factors such as exchange rate movements, 
taxation and product differentiation.

46. Basic demand characteristics. The nature of demand for 
the relevant product may in itself determine the scope of the 
geographical market. Factors such as national preferences 
or preferences for national brands, language, culture and 
life style, and the need for a local presence have a strong 
potential to limit the geographic scope of competition.

47. Views of customers and competitors. Where appro-
priate, the Commission will contact the main customers 
and competitors of the parties in its enquiries, to gather 
their views on the boundaries of the geographic market as 
well as most of the factual information it requires to reach 
a conclusion on the scope of the market when they are 
sufficiently backed by factual evidence.

48. Current geographic pattern of purchases. An exami-
nation of the customers’ current geographic pattern of 
purchases provides useful evidence as to the possible scope 
of the geographic market. When customers purchase from 
companies located anywhere in the Community or the EEA 
on similar terms, or they procure their supplies through 
effective tendering procedures in which companies from 
anywhere in the Community or the EEA submit bids, 
usually the geographic market will be considered to be 
Community-wide.

49. Trade flows/pattern of shipments. When the number 
of customers is so large that it is not possible to obtain 
through them a clear picture of geographic purchasing 
patterns, information on trade flows might be used alter-
natively, provided that the trade statistics are available 
with a sufficient degree of detail for the relevant products. 
Trade flows, and above all, the rationale behind trade flows 
provide useful insights and information for the purpose of 
establishing the scope of the geographic market but are not 
in themselves conclusive.

50. Barriers and switching costs associated to divert orders 
to companies located in other areas. The absence of trans-
border purchases or trade flows, for instance, does not neces-
sarily mean that the market is at most national in scope. 
Still, barriers isolating the national market have to identified 
before it is concluded that the relevant geographic market 
in such a case is national. Perhaps the clearest obstacle for 
a customer to divert its orders to other areas is the impact 
of transport costs and transport restrictions arising from 
legislation or from the nature of the relevant products. 
The impact of transport costs will usually limit the scope 
of the geographic market for bulky, low-value products, 
bearing in mind that a transport disadvantage might also 
be compensated by a comparative advantage in other costs 
(labour costs or raw materials). Access to distribution in a 
given area, regulatory barriers still existing in certain sectors, 
quotas and custom tariffs might also constitute barriers 
isolating a geographic area from the competitive pressure of 
companies located outside that area. Significant switching 
costs in procuring supplies from companies located in other 
countries constitute additional sources of such barriers.

51. On the basis of the evidence gathered, the Commission 
will then define a geographic market that could range from 
a local dimension to a global one, and there are examples 
of both local and global markets in past decisions of the 
Commission.

52. The paragraphs above describe the different factors 
which might be relevant to define markets. This does not 
imply that in each individual case it will be necessary to 
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obtain evidence and assess each of these factors. Often in 
practice the evidence provided by a susbset of these factors 

will be sufficient to reach a conclusion, as shown in the past 
decisional practice of the Commission.

IV. Calculation of market share

53. The definition of the relevant market in both its product 
and geographic dimensions allows the identification the 
suppliers and the customers/consumers active on that 
market. On that basis, a total market size and market shares 
for each supplier can be calculated on the basis of their sales 
of the relevant products in the relevant area. In practice, the 
total market size and market shares are often available from 
market sources, i.e. companies’ estimates, studies commis-
sioned from industry consultants and/or trade associations. 
When this is not the case, or when available estimates are 
not reliable, the Commission will usually ask each supplier 
in the relevant market to provide its own sales in order to 
calculate total market size and market shares.

54. If sales are usually the reference to calculate market 
shares, there are nevertheless other indications that, 
depending on the specific products or industry in question, 
can offer useful information such as, in particular, capacity, 
the number of players in bidding markets, units of fleet 
as in aerospace, or the reserves held in the case of sectors 
such as mining.

55. As a rule of thumb, both volume sales and value sales 
provide useful information. In cases of differentiated prod-
ucts, sales in value and their associated market share will 
usually be considered to better reflect the relative position 
and strength of each supplier.

V. Additional considerations

56. There are certain areas where the application of the 
principles above has to be undertaken with care. This is the 
case when considering primary and secondary markets, in 
particular, when the behaviour of undertakings at a point in 
time has to be analysed pursuant to Article 86. The method 
of defining markets in these cases is the same, i.e. assessing 
the responses of customers based on their purchasing 
decisions to relative price changes, but taking into account 
as well, constraints on substitution imposed by conditions 
in the connected markets. A narrow definition of market 
for secondary products, for instance, spare parts, may result 
when compatibility with the primary product is important. 
Problems of finding compatible secondary products together 
with the existence of high prices and a long lifetime of the 
primary products may render relative price increases of 
secondary products profitable. A different market definition 
may result if significant substitution between secondary 
products is possible or if the characteristics of the primary 
products make quick and direct consumer responses to 
relative price increases of the secondary products feasible.

57. In certain cases, the existence of chains of substitution 
might lead to the definition of a relevant market where 
products or areas at the extreme of the market are not 

directly substitutable. An example might be provided by 
the geographic dimension of a product with significant 
transport costs. In such cases, deliveries from a given plant 
are limited to a certain area around each plant by the impact 
of transport costs. In principle, such an area could constitute 
the relevant geographic market. However, if the distribu-
tion of plants is such that there are considerable overlaps 
between the areas around different plants, it is possible 
that the pricing of those products will be constrained by 
a chain substitution effect, and lead to the definition of a 
broader geographic market. The same reasoning may apply 
if product B is a demand substitute for products A and C. 
Even if products A and C are not direct demand substitutes, 
they might be found to be in the same relevant product 
market since their respective pricing might be constrained 
by substitution to B.

58. From a practical perspective, the concept of chains of 
substitution has to be corroborated by actual evidence, for 
instance related to price interdependence at the extremes of 
the chains of substitution, in order to lead to an extension 
of the relevant market in an individual case. Price levels at 
the extremes of the chains would have to be of the same 
magnitude as well.
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B. Restrictive agreements

5. Commission Notice of 18 December 1978 concerning its assessment of certain 
subcontracting agreements in relation to Article 85 (1) of the EEC Treaty

1. In this notice the Commission of the European 
Communities gives its view as to subcontracting agreements 
in relation to Article 85 (1) of the Treaty establishing the 
European Economic Community. This class of agreement 
is at the present time a form of work distribution which 
concerns firms of all sizes, but which offers opportunities for 
development in particular to small and medium sized firms.

The Commission considers that agreements under which 
one firm, called “the contractor”, whether or not in conse-
quence of a prior order from a third party, entrusts to 
another, called “the subcontractor”, the manufacture of 
goods, the supply of services or the performance of work 
under the contractor’s instructions, to be provided to the 
contractor or performed on his behalf, are not of themselves 
caught by the prohibition in Article 85 (1).

To carry out certain subcontracting agreements in accor-
dance with the contractor’s instructions, the subcontractor 
may have to make use of particular technology or equipment 
which the contractor will have to provide. In order to 
protect the economic value of such technology or equip-
ment, the contractor may wish to restrict their use by the 
subcontractor to whatever is necessary for the purpose of 
the agreement. The question arises whether such restrictions 
are caught by Article 85 (1). They are assessed in this notice 
with due regard to the purpose of such agreements, which 
distinguishes them from ordinary patent and know-how 
licensing agreements.

2. In the Commission’s view, Article 85 (1) does not apply 
to clauses whereby: - technology or equipment provided by 
the contractor may not be used except for the purposes of 
the subcontracting agreement,

– technology or equipment provided by the contractor may 
not be made available to third parties,

– the goods, services or work resulting from the use of 
such technology or equipment may be supplied only to the 
contractor or performed on his behalf,

provided that and in so far as this technology or equipment 
is necessary to enable the subcontractor under reasonable 
conditions to manufacture the goods, to supply the services 
or to carry out the work in accordance with the contractor’s 
instructions. To that extent the subcontractor is providing 
goods, services or work in respect of which he is not an 
independent supplier in the market.

The above proviso is satisfied where performance of the 
subcontracting agreement makes necessary the use by 
the subcontractor of: - industrial property rights of the 

contractor or at his disposal, in the form of patents, utility 
models, designs protected by copyright, registered designs 
or other rights, or

– secret knowledge or manufacturing processes (know-how) 
of the contractor or at his disposal, or of

– studies, plans or documents accompanying the infor-
mation given which have been prepared by or for the 
contractor, or

– dies, patterns or tools, and accessory equipment that are 
distinctively the contractor’s,

which, even though not covered by industrial property 
rights nor containing any element of secrecy, permit the 
manufacture of goods which differ in form, function or 
composition from other goods manufactured or supplied 
on the market.

However, the restrictions mentioned above are not justifi-
able where the subcontractor has at his disposal or could 
under reasonable conditions obtain access to the technology 
and equipment needed to produce the goods, provide 
the services or carry out the work. Generally, this is the 
case when the contractor provides no more than general 
information which merely describes the work to be done. 
In such circumstances the restrictions could deprive the 
subcontractor of the possibility of developing his own 
business in the fields covered by the agreement.

3. The following restrictions in connection with the 
provision of technology by the contractor may in the 
Commission’s view also be imposed by subcontracting 
agreements without giving grounds for objection under 
Article 85 (1): - an undertaking by either of the parties 
not to reveal manufacturing processes or other know-how 
of a secret character, or confidential information given by 
the other party during the negotiation and performance of 
the agreement, as long as the know-how or information in 
question has not become public knowledge,

– an undertaking by the subcontractor not to make use, even 
after expiry of the agreement, of manufacturing processes 
or other know-how of a secret character received by him 
during the currency of the agreement, as long as they have 
not become public knowledge,

– an undertaking by the subcontractor to pass on to the 
contractor on a non-exclusive basis any technical improve-
ments which he has made during the currency of the agree-
ment, or, where a patentable invention has been discovered 
by the subcontractor, to grant non-exclusive licences in 
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respect of inventions relating to improvements and new 
applications of the original invention to the contractor for 
the term of the patent held by the latter.

This undertaking by the subcontractor may be exclusive 
in favour of the contractor in so far as improvements and 
inventions made by the subcontractor during the currency of 
the agreement are incapable of being used independently of 
the contractor’s secret know-how or patent, since this does 
not constitute an appreciable restriction of competition.

However, any undertaking by the subcontractor regarding 
the right to dispose of the results of his own research 
and development work may restrain competition, where 
such results are capable of being used independently. In 
such circumstances, the subcontracting relationship is not 
sufficient to displace the ordinary competition rules on the 
disposal of industrial property rights or secret know-how.

4. Where the subcontractor is authorized by a subcon-
tracting agreement to use a specified trade mark, trade name 
or get up, the contractor may at the same time forbid such 
use by the subcontractor in the case of goods, services or 
work which are not to be supplied to the contractor.

5. Although this notice should in general obviate the need 
for firms to obtain a ruling on the legal position by an 
individual Commission Decision, it does not affect the right 
of the firms concerned to apply for negative clearance as 
defined by Article 2 of Regulation No 17 or to notify the 
agreement to the Commission under Article 4 (1) of that 
Regulation 1.

The 1968 notice on cooperation between enterprises 2, which 
lists a number of agreements that by their nature are not 
to be regarded as anti-competitive, is thus supplemented 
in the subcontracting field. The Commission also reminds 
firms that, in order to promote cooperation between small 
and medium sized businesses, it has published a notice 
concerning agreements of minor importance which do 
not fall under Article 85 (1) of the Treaty establishing the 
European Economic Community 3.

This notice is without prejudice to the view that may be 
taken of subcontracting agreements by the Court of Justice 
of the European Communities.

1 First Regulation implementing Articles 85 and 86 of the EEC Treaty 
(OJ No 13, 21.2.1962, p. 204/62).
2 Notice concerning agreements, decisions and concerted practices 
relating to cooperation between enterprises (OJ No C 75, 29.7.1968, p. 3).
3 OJ No C 313, 29.12.1977, p. 3.
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6. Commission Notice 2014/C 291/01 of 30 August 2014, Notice on agreements 
of minor importance which do not appreciably restrict competition under Article 
101(1) of the Treaty on the Functioning of the European Union (De Minimis 
Notice)

I. 

1. Article 101(1) of the Treaty on the Functioning of the 
European Union prohibits agreements between under-
takings which may affect trade between Member States 
and which have as their object or effect the prevention, 
restriction or distortion of competition within the internal 
market. The Court of Justice of the European Union has 
clarified that that provision is not applicable where the 
impact of the agreement on trade between Member States 
or on competition is not appreciable1.

2. The Court of Justice has also clarified that an agreement 
which may affect trade between Member States and which 
has as its object the prevention, restriction or distortion of 
competition within the internal market constitutes, by its 
nature and independently of any concrete effects that it 
may have, an appreciable restriction of competition2. This 
Notice therefore does not cover agreements which have 
as their object the prevention, restriction or distortion of 
competition within the internal market.

3. In this Notice the Commission indicates, with the help 
of market share thresholds, the circumstances in which it 
considers that agreements which may have as their effect 
the prevention, restriction or distortion of competition 
within the internal market do not constitute an appreciable 
restriction of competition under Article 101 of the Treaty. 
This negative definition of appreciability does not imply 
that agreements between undertakings which exceed the 
thresholds set out in this Notice constitute an appreciable 
restriction of competition. Such agreements may still have 
only a negligible effect on competition and may therefore 
not be prohibited by Article 101(1) of the Treaty3.

4. Agreements may also fall outside Article 101(1) of the 
Treaty because they are not capable of appreciably affecting 
trade between Member States. This Notice does not indicate 
what constitutes an appreciable effect on trade between 
Member States. Guidance to that effect is to be found in 
the Commission’s Notice on effect on trade4, in which the 
Commission quantifies, with the help of the combination 
of a 5 % market share threshold and a EUR 40 million 
turnover threshold, which agreements are in principle not 
capable of appreciably affecting trade between Member 

1 See Case C-226-11 Expedia, not yet reported, paragraphs 16 and 17.
2 See Case C-226-11 Expedia, in particular paragraphs 35, 36 and 37.
3 See, for instance, Joined Cases C-215-96 and C-216-96 Bagnasco and 
Others [1999] ECR I-135, paragraphs 34 and 35.
4 Commission Notice - Guidelines on the effect on trade concept 
contained in Articles 81and 82 of the Treaty (OJ C 101, 27.4.2004, p. 81), 
in particular points 44 to 57.

States5. Such agreements normally fall outside Article 
101(1) of the Treaty even if they have as their object the 
prevention, restriction or distortion of competition.

5. In cases covered by this Notice, the Commission will 
not institute proceedings either upon a complaint or on 
its own initiative. In addition, where the Commission has 
instituted proceedings but undertakings can demonstrate 
that they have assumed in good faith that the market shares 
mentioned in points 8, 9, 10 and 11 were not exceeded, the 
Commission will not impose fines. Although not binding 
on them, this Notice is also intended to give guidance to the 
courts and competition authorities of the Member States in 
their application of Article 101 of the Treaty6.

6. The principles set out in this Notice also apply to deci-
sions by associations of undertakings and to concerted 
practices.

7. This Notice is without prejudice to any interpretation of 
Article 101 of the Treaty which may be given by the Court 
of Justice of the European Union.

II. 

8. The Commission holds the view that agreements between 
undertakings which may affect trade between Member 
States and which may have as their effect the prevention, 
restriction or distortion of competition within the internal 
market, do not appreciably restrict competition within the 
meaning of Article 101(1) of the Treaty:

(a) if the aggregate market share held by the parties to the 
agreement does not exceed 10 % on any of the relevant 
markets affected by the agreement, where the agreement is 
made between undertakings which are actual or potential 

5 It should be noted that agreements between small and medium sized 
undertakings (SMEs), as defined in the Commission Recommendation 
of 6 May 2003 concerning the definition of micro, small and medium-
sized enterprises or any future recommendation replacing it (OJ L 124, 
20.5.2003, p. 36), are also not normally capable of affecting trade between 
Member States. See in particular point 50 of the Notice on effect of trade.
6 In particular, in order to determine whether or not a restriction of 
competition is appreciable, the competition authorities and the courts 
of Member States may take into account the thresholds established in 
this Notice but are not required to do so. See Case C-226-11 Expedia, 
paragraph 31.
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competitors on any of those markets (agreements between 
competitors) 7; or

(b) if the market share held by each of the parties to the 
agreement does not exceed 15 % on any of the relevant 
markets affected by the agreement, where the agreement 
is made between undertakings which are not actual or 
potential competitors on any of those markets (agreements 
between non-competitors).

9. In cases where it is difficult to classify the agreement as 
either an agreement between competitors or an agreement 
between non-competitors the 10 % threshold is applicable.

10. Where, in a relevant market, competition is restricted 
by the cumulative effect of agreements for the sale of goods 
or services entered into by different suppliers or distribu-
tors (cumulative foreclosure effect of parallel networks 
of agreements having similar effects on the market), the 
market share thresholds set out in point 8 and 9 are reduced 
to 5 %, both for agreements between competitors and for 
agreements between non-competitors. Individual suppliers 
or distributors with a market share not exceeding 5 %, are 
in general not considered to contribute significantly to a 
cumulative foreclosure effect8. A cumulative foreclosure 
effect is unlikely to exist if less than 30 % of the relevant 
market is covered by parallel (networks of ) agreements 
having similar effects.

11. The Commission also holds the view that agreements do 
not appreciably restrict competition if the market shares of 
the parties to the agreement do not exceed the thresholds 
of respectively 10 %, 15 % and 5 % set out in points 8, 9 
and 10 during two successive calendar years by more than 
2 percentage points.

12. In order to calculate the market share, it is necessary to 
determine the relevant market. This consists of the relevant 
product market and the relevant geographic market. When 
defining the relevant market, reference should be had to the 
Notice on the definition of the relevant market9. The market 
shares are to be calculated on the basis of sales value data 
or, where appropriate, purchase value data. If value data 
are not available, estimates based on other reliable market 
information, including volume data, may be used.

7 On the definition of actual or potential competitors, see the 
Communication from the Commission - Guidelines on the applicability 
of Article 101 of the Treaty on the Functioning of the European Union to 
horizontal cooperation agreements (OJ C 11, 14.1.2011, p. 1), point 10. 
Two undertakings are treated as actual competitors if they are active on the 
same relevant market. An undertaking is treated as a potential competitor 
of another undertaking if, in the absence of the agreement, in case of a 
small but permanent increase in relative prices it is likely that the former, 
within a short period of time, would undertake the necessary additional 
investments or other necessary switching costs to enter the relevant market 
on which the latter is active.
8 See also the Guidelines on Vertical Restraints (OJ C 130, 19.5.2010, p. 
1, in particular points 76, 134 and 179. While in the Guidelines on Vertical 
Restraints in relation to certain restrictions reference is made not only to 
the total but also to the tied market share of a particular supplier or buyer, 
in this Notice all market share thresholds refer to total market shares.
9 Notice on the definition of the relevant market for the purposes of 
Community competition law (OJ C 372, 9.12.1997, p. 5).

13. In view of the clarification of the Court of Justice 
referred to in point 2, this Notice does not cover agreements 
which have as their object the prevention, restriction or 
distortion of competition within the internal market. The 
Commission will thus not apply the safe harbour created by 
the market share thresholds set out in points 8, 9, 10 and 11 
to such agreements10. For instance, as regards agreements 
between competitors, the Commission will not apply the 
principles set out in this Notice to, in particular, agreements 
containing restrictions which, directly or indirectly, have as 
their object: a) the fixing of prices when selling products 
to third parties; b) the limitation of output or sales; or 
c) the allocation of markets or customers. Likewise, the 
Commission will not apply the safe harbour created by 
those market share thresholds to agreements containing 
any of the restrictions that are listed as hardcore restrictions 
in any current or future Commission block exemption 
regulation11, which are considered by the Commission to 
generally constitute restrictions by object.

14. The safe harbour created by the market share thresholds 
set out in points 8, 9, 10 and 11 is particularly relevant for 
categories of agreements not covered by any Commission 
block exemption regulation12. The safe harbour is also 
relevant for agreements covered by a Commission block 
exemption regulation to the extent that those agreements 
contain a so-called excluded restriction, that is a restriction 
not listed as a hardcore restriction but nonetheless not 
covered by the Commission block exemption regulation13.

15. For the purpose of this Notice, the terms ‘undertaking’, 
‘party to the agreement’, ‘distributor’ and ‘supplier’ include 
their respective connected undertakings.

16. For the purpose of the Notice ‘connected undertakings’ 
are:

(a) undertakings in which a party to the agreement, directly 
or indirectly:

10 For these agreements, the Commission will exercise its discretion in 
deciding whether or not to institute proceedings.
11 For supply and distribution agreements between non-competitors 
see in particular Article 4 of Commission Regulation (EU) No 330-2010 
of 20 April 2010 on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to categories of vertical agreements 
and concerted practices (OJ L 102, 23.4.2010, p. 1) and for licensing 
agreements between non-competitors see in particular Article 4(2) of 
Commission Regulation (EU) No 316-2014 of 21 March 2014 on the 
application of Article 101(3) of the Treaty on the Functioning of the 
European Union to categories of technology transfer agreements (OJ L 93, 
28.3.2014, p. 17). For agreements between competitors see in particular 
Article 5 of Commission Regulation (EU) No 1217-2010 of 14 December 
2010 on the application of Article 101(3) of the Treaty on the Functioning 
of the European Union to certain categories of research and development 
agreements (OJ L 335, 18.12.2010, p. 36), and Article 4 of Commission 
Regulation (EU) No 1218-2010 of 14 December 2010 on the application 
of Article 101(3) of the Treaty on the Functioning of the European Union 
to certain categories of specialisation agreements (OJ L 335, 18.12.2010, 
p. 43) as well as Article 4(1) of Regulation (EU) No 316-2014.
12 For instance, trade mark licence agreements and most types of 
agreements between competitors, with the exception of research and 
development agreements and specialisation agreements, are not covered 
by any block exemption regulation.
13 For excluded restrictions see in particular Article 5 of Regulation (EU) 
No 330-2010, Article 5 of Regulation (EU) No 316-2014 and Article 6 of 
Regulation (EU) No 1217-2010.
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i. has the power to exercise more than half the voting 
rights, or

ii. has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking, or

iii. has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a 
party to the agreement, the rights or powers listed in (a);

(c) undertakings in which an undertaking referred to in (b) 
has, directly or indirectly, the rights or powers listed in (a);

(d) undertakings in which a party to the agreement together 
with one or more of the undertakings referred to in (a), (b) 

or (c), or in which two or more of the latter undertakings, 
jointly have the rights or powers listed in (a);

(e) undertakings in which the rights or the powers listed in 
(a) are jointly held by:

i. parties to the agreement or their respective connected 
undertakings referred to in (a) to (d), or

ii. one or more of the parties to the agreement or one or 
more of their connected undertakings referred to in (a) to 
(d) and one or more third parties.

17. For the purposes of point (e) in point 16, the market 
share held by these jointly held undertakings is apportioned 
equally to each undertaking having the rights or the powers 
listed in point (a) in point 16.
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7. Commission Staff Working Document No C(2014) 4136 final, revised version 
of June 2015, Guidance on restrictions of competition "by object" for the purpose 
of defining which agreements may benefit from the De Minimis Notice

1. FINDING GUIDANCE ON 
RESTRICTIONS OF COMPETITION "BY 
OBJECT"

The Commission's De Minimis Notice1 provides a safe 
harbour for agreements between undertakings which the 
Commission considers to have non-appreciable effects on 
competition. This safe harbour applies on condition that the 
market shares of the undertakings concluding those agree-
ments do not exceed the market share thresholds set out in 
that Notice and provided that the agreements do not have as 
their object to restrict competition. For the purposes of the 
application of the De Minimis Notice, hardcore restrictions 
listed in the Commission block exemption regulations are 
generally considered to constitute restrictions by object2. 
Therefore, agreements containing restrictions listed as 
hardcore restrictions in any current or future Commission 
block exemption regulation cannot benefit from the market 
share safe harbour set out in that Notice3.

Article 101(1) of the Treaty on the Functioning of the 
European Union (the Treaty) prohibits agreements between 
undertakings which may affect trade between Member 
States and which have as their object or effect the preven-
tion, restriction or distortion of competition within the 
internal market4. The distinction between "restrictions by 
object" and "restrictions by effect" arises from the fact that 
certain forms of collusion between undertakings reveal such 
a sufficient degree of harm to competition that there is no 
need to examine their actual or potential effects5. Such types 
of coordination between undertakings can be regarded, by 
their very nature, as being harmful to the proper functioning 
of normal competition6. These are restrictions which in the 
light of the objectives pursued by the Union competition 
rules are so likely to have negative effects on competition, 
in particular on the price, quantity or quality of goods or 
services, that it is unnecessary to demonstrate any actual or 
likely anti-competitive effects on the market7. This is due to 

1 Notice on agreements of minor importance which do not appreciably 
restrict competition under Article 101(1) of the Treaty on the functioning 
of the European Union (De Minimis Notice) OJ C 291, 30.08.2014.
2 See point 23 of the Guidelines on the application of Article 81(3) of the 
Treaty (OJ C 101, 24.4.2004, p. 97), (the General Guidelines).
3 See point 13 of the De Minimis Notice.
4 For the purposes of this document, the term “agreements” also includes 
concerted practices and decisions by associations of undertakings.
5 Judgments of the Court of Justice in Case C-67/13 P Groupement des 
Cartes Bancaires v. Commission, ECLI:EU:C:2014:2204, paragraph 49; 
Case C-286/13 P Dole v Commission, ECLI:EU:C:2015:184, paragraph 113.
6 See for example the judgments of the Court of Justice in Case C-67/13 
P Groupement des Cartes Bancaires v. Commission, ECLI:EU:C:2014:2204, 
paragraph 50; Case C-286/13 P Dole v Commission, ECLI:EU:C:2015:184, 
paragraph 114; Case C-226/11 Expedia ECLI:EU:C:2012:795, paragraph 
36 and case law cited.
7 Judgments in Case C-67/13 P Groupement des Cartes Bancaires v. 
Commission, ECLI:EU:C:2014:2204, paragraph 51; Case C-286/13 P Dole 
v Commission, ECLI:EU:C:2015:184, paragraph 115.

the serious nature of the restriction and experience showing 
that such restrictions are likely to produce negative effects 
on the market and to jeopardise the objectives pursued by 
the EU Union competition rules.

In order to determine with certainty whether an agreement 
reveals a sufficient degree of harm to competition that it 
may be considered a restriction of competition "by object", 
regard must, according to the case law of the Court of 
Justice of the European Union, be had to a number of 
factors, such as the content of its provisions, its objectives 
and the economic and legal context of which it forms a 
part8. In addition, although the parties' intention is not 
a necessary factor in determining whether an agreement 
restricts competition "by object", the Commission may 
nevertheless take this aspect into account in its analysis9.

The types of restrictions that are considered to constitute 
restrictions "by object" differ depending on whether the 
agreements are entered into between actual or potential 
competitors or between non-competitors (for example 
between a supplier and a distributor). In the case of agree-
ments between competitors (horizontal agreements), 
restrictions of competition by object include, in particular, 
price fixing, output limitation and sharing of markets and 
customers. As regards agreements between non-competitors 
(vertical agreements), the category of restrictions by object 
includes, in particular, fixing (minimum) resale prices and 
restrictions which limit sales into particular territories or 
to particular customer groups10.

The fact that an agreement contains a restriction "by object", 
and thus falls under Article 101(1) of the Treaty, does not 
preclude the parties from demonstrating that the conditions 
set out in Article 101(3) of the Treaty are satisfied. However, 

8 See the judgments of the Court of Justice in Case C-67/13 P Groupement 
des Cartes Bancaires v. Commission, ECLI:EU:C:2014:2204, paragraph 
53; Case C-286/13 P Dole v Commission, ECLI:EU:C:2015:184, paragraph 
117; Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P 
GlaxoSmithKline, ECLI:EU:C:2008:738, paragraph 58; Joined Cases 96/82 
to 102/82,104/82, 105/82, 108/82 and 110/82 IAZ International Belgium 
and Others ECLI:EU:C:1983:310,paragraph 25; Case C-209/07 Beef Industry 
Development Society ECLI:EU:C:2008:643, paragraph 16 and Case C-32/11 
Allianz Hungária Biztosító Zrt and Others, ECLI:EU:C:2013:160, paragraph 
36. For further guidance, see points 19 to 22 of the General Guidelines.
9 See for example the judgments of the Court of Justice in Case C-67/13 
P Groupement des Cartes Bancaires v. Commission, ECLI:EU:C:2014:2204, 
paragraph 54; judgment of the Court of Justice in Case C-286/13 P Dole v 
Commission, ECLI:EU:C:2015:184, paragraph 118; Joined Cases C-501/06 P 
and Others GlaxoSmithKline ECLI:EU:C:2009:610, paragraph 58 and Case 
C-209/07 Beef Industry Development Society (BIDS) ECLI:EU:C:2008:643, 
paragraphs 15 et seq.
10 See point 23 of the General Guidelines.
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practice shows that restrictions by object are unlikely to fulfil 
the four conditions set out in Article 101(3)11.

In exceptional cases, a restriction "by object" may also be 
compatible with Article 101 of the Treaty not because it 
benefits from the exception provided for in Article 101(3) 
of the Treaty, but because it is objectively necessary for the 
existence of an agreement of a particular type or nature or 
for the protection of a legitimate goal, such as health and 
safety, and therefore falls outside the scope of Article 101(1) 
of the Treaty12.

Types of practices that generally constitute restrictions of 
competition "by object" can be found in the Commission's 
guidelines, notices and block exemption regulations. These 
refer to restrictions by object or contain lists of so-called 
"hardcore" restrictions that describe certain types of restric-
tions which do not benefit from a block exemption on the 
basis of the nature of those restrictions and the fact that 
those restrictions are likely to produce negative effects 
on the market. Those so called "hardcore" restrictions 
are generally restrictions "by object" when assessed in an 
individual case. Agreements containing one or more "by 
object" or hardcore restrictions cannot benefit from the 
safe harbour of the De Minimis Notice.

For the purpose of assisting undertakings in their assess-
ment of whether agreements can benefit from the market 
share safe harbour of the De Minimis Notice, this document 
lists the restrictions of competition that are described 
as "by object" or "hardcore" in the various Commission 
regulations, guidelines and notices, supplemented with 
some particularly illustrative examples taken from the case 
law of the Court of Justice of the European Union and the 
Commission's decisional practice13.

This document is without prejudice to any developments in 
the case law and in the Commission's decisional practice. It 
does not prevent the Commission from finding restrictions 
of competition by object that are not identified below. DG 
Competition intends to regularly update the examples listed 
below in the light of such further developments that may 
expand or limit the list of restrictions "by object".

11 See point 46 of the General Guidelines. For an example of how Article 
101(3) of the Treaty applies to restrictions by object, see point 225 of the 
Guidelines on Vertical Restraints (OJ C 130, 19.5.2010, p.1), (the Vertical 
Guidelines).
12 See e.g. point 18 of the General Guidelines and points 60, 61 and 62 
of the Vertical Guidelines.
13 All Commission’s decisions are available at DG Competition’s webpage: 
http://ec.europa.eu/competition under their respective case number. For 
cases decided by the Court of Justice (case numbers beginning with C-…) 
or the General Court (case numbers beginning with T-…), see http://
curia.europa.eu. Judgements of national courts and decisions of national 
competition authorities have not been included in this document.

2. "BY OBJECT" RESTRICTIONS 
IN AGREEMENTS BETWEEN 
COMPETITORS

The three classical "by object" restrictions in agreements 
between competitors are price fixing, output limitation and 
market sharing (sharing of geographical or product markets 
or customers).

However, restrictions of that kind may not constitute 
restrictions "by object" where they are part of a wider 
cooperation agreement between two competitors in the 
context of which the parties combine complementary 
skills or assets. For example, in the context of production 
agreements, it is not considered a "by object" restriction 
where the parties agree on the output directly concerned 
by the production agreement (for example, the capacity and 
production volume of a joint venture or the agreed amount 
of outsourced products), provided that other parameters 
of competition are not eliminated. Another example is 
a production agreement that also provides for the joint 
distribution of the jointly manufactured products and envis-
ages the joint setting of the sales prices for those products, 
and only those products, provided that the restriction is 
necessary for producing jointly, meaning that the parties 
would not otherwise have an incentive to enter into the 
production agreement in the first place. In those scenarios 
the agreement on output or prices will not be assessed 
separately, but will be assessed in the light of the overall 
effects of the entire production agreement on the market14.

2.1. Price fixing

2.1.1. General principles

Restrictions whereby competitors agree to fix prices of 
products which they sell or buy are, as a matter of principle, 
restrictions by object. It is not necessary that the agreement 
expressly or directly fixes the selling or purchasing price: 
it is sufficient if the parties agree on certain parameters of 
the price composition, such as the amount of rebates given 
to customers.

Joined Cases C-238/99 P, C-244/99 P, C-245/99 P, 
C-247/99 P, C-250/99 P to C- 252/99 P and C-254/99 P 
ICI v Commission

A cartel in which target prices and target quotas were fixed, 
and there were concerted initiatives to raise price levels and 
monitor the operation of the collusive arrangements.

14 For example, in the context of a joint-venture created by competitors, 
a non-compete clause with respect to the parties’ activities after the 
expiry of the joint-venture agreement in markets where the joint-venture 
was not active has been considered a restriction “by object” infringing 
Article 101 of the Treaty, whereas proportionate and objectively necessary 
non-compete clauses preventing the parties from competing on activities 
falling within the scope of joint-venture may be considered as not infringing 
Article 101 (See Case 39736 Siemens/Areva).
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Joined Cases C-125/07 P, C-133/07 P, C-135/07 P and 
C-137/07 P Österreichische Volksbanken v Commission

A cartel in which banks fixed deposit and lending rates.

Case T-208/08 Gosselin Group v Commission

A cartel on the international removal services market that 
related to the direct or indirect fixing of prices, market 
sharing and the manipulation of the procedure for the 
submission of tenders.

Joined Cases T-217/03 and T-245/03 French Beef

Agreement concluded by federations representing farmers 
and federations representing slaughterers aimed at fixing 
minimum prices for the purchase of cows by slaughterers 
and suspending beef imports.

Case 38549 Architectes Belges

Recommended minimum fees (i.e. recommended minimum 
prices) of a national association of architects. Like fixed 
prices, recommended prices reduce competition because 
they facilitate price coordination.

2.1.2. Price fixing which can benefit from the De 
Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

- In the context of joint purchasing agreements (that is 
to say, a number of competitors openly coming together 
to make joint purchases on the market), where the parties 
agree on the purchasing price that their "joint purchasing 
arrangement" may pay to its suppliers for the products 
subject to the supply contract15.

- In the context of specialisation agreements (including joint 
production agreements) covered by Commission Regulation 
(EU) No 1218/2010, where the parties agree on the fixing 
of prices charged to immediate customers in the context of 
joint distribution16.

- In the context of research and development (R&D) 
agreements17 covered by Commission Regulation (EU) 
No 1217/2010, where the parties agree on the fixing of 
prices or the licence fee charged to immediate customers 

15 See point 206 of the Guidelines on the applicability of Article 101 of 
the Treaty on the Functioning of the European Union to horizontal coop-
eration guidelines (OJ C 11, 14.1.2011, p.1), (the Horizontal Guidelines).v
16 See Commission Regulation (EU) No 1218/2010 of 14 December 2010 
on the application of Article 101(3) of the Treaty on the Functioning of the 
European Union to certain categories of specialisation agreements (OJ L 
335, 18.12.2010, p.43), Article 4(a).
17 As regards R&D agreements it should be noted that the same hardcore 
restrictions and exceptions apply regardless of whether the parties are 
competitors or not.

or immediate licensees18 in those cases where the parties' 
joint exploitation of the results of the joint R&D includes 
certain forms of joint distribution of the products, or joint 
licensing of the technologies or processes, arising out of 
the joint R&D19.

2.2. Market sharing

2.2.1. General principles

Any arrangement by which competitors allocate markets 
(geographic markets or product markets) or customers 
is considered a restriction by object if it takes place in 
the context of a pure market sharing agreement between 
competitors (that is to say, a cartel not linked to any wider 
cooperation between the parties). If the conduct of the 
parties to an agreement (for example, a distribution agree-
ment between actual or potential competitors) shows that 
their objective was to share the market, that objective may 
be taken into account in deciding whether the agreement 
is a restriction by object20. Allocation of markets can also 
be achieved through restrictions on where the parties may 
sell (actively and/or passively)21 or through restrictions on 
production.

Case C-41/96 ACF Chemie farma NV v Commission

A cartel in which undertakings agreed to retain their 
respective domestic markets and fix prices and quotas for 
the export of quinine.

Joined cases 29/83 and 30/83 CRAM v Commission

Concerted action on market sharing with a view to protect 
markets against parallel imports of certain products in the 
market for zinc (cartel).

Cases T-370/09 GDF Suez v Commission and T-360/09 
E.ON Ruhrgas and E.ON v Commission

In the context of an agreement to jointly build a pipeline 
to import gas into EU Member States, competitors agreed 

18 See Commission Regulation (EU) No 1217/2010 of 14 December 2010 
on the application of Article 101(3) of the Treaty on the Functioning of 
the European Union to certain categories of research and development 
agreements (OJ L 335, 18.12.2010, p.36), Article 5(c).
19 This only applies to joint distribution or joint licensing as described 
in Article 1(1) point (m) (i) and (ii) of Commission Regulation (EU) No 
1217/2010. 
20 See for example point 236 of the Horizontal Guidelines, describing 
the competition concerns concerning distribution agreements between 
competitors in the context of commercialisation agreements.
21 “Active” sales mean actively approaching individual customers by for 
instance direct mail, including the sending of unsolicited e-mails, or visits; 
or actively approaching a specific customer group or customers in a specific 
territory through advertisement in media, on the internet or other promo-
tions specifically targeted at that customer group or targeted at customers 
in that territory. “Passive” sales mean responding to unsolicited requests 
from individual customers including delivery of goods or services to such 
customers. General advertising or promotion that reaches customers in 
other distributors’ (exclusive) territories or customer groups but which 
is a reasonable way to reach customers outside those territories or 
customer groups, for instance to reach customers in one’s own territory, 
are considered passive selling. See point 51 of the Vertical Guidelines.
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not to sell gas transported over this pipeline in each other's 
home markets and maintained that market sharing agree-
ment after the liberalisation of the gas market.

Case 39226 Lundbeck

An agreement whereby a competitor pays a significant 
amount to an actual (or potential) competitor to stay out of 
a particular market was considered to be a form of market 
sharing.

Case 39839 Telefónica and Portugal Telecom

A non-compete clause between competitors (in this case a 
clause between the parties to stay out of each other's activi-
ties in a certain geographic area) was seen as market sharing.

Case 39685 Fentanyl

Potential competitors concluded a "co-promotion" agree-
ment (where very little or nothing was done to promote 
the drug) which provided for significant payments on a 
monthly basis for as long as the competitor stayed out of 
the market. This practice was considered a form of market 
sharing ("market exclusion") since the aim of the agreement 
was to keep the potential competitor out of the market.

2.2.2. Market sharing which can benefit from the 
De Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

- In the context of R&D agreements covered by Commission 
Regulation (EU) 1217/10, where parties allocate between 
them individual tasks (such as production or distribu-
tion) or impose restrictions on each other regarding the 
exploitation of the results (such as restrictions in relation 
to certain territories or customers), this is not considered 
a hardcore restriction22. Another example would be where 
the parties agree on the limitation of active sales of the 
contract products23, or contract technologies24, in territories 
(or to customers) which have been exclusively allocated to 
one of the parties by way of specialisation in the context 
of exploitation25.

Although passive sales restrictions agreed between the 
parties to an R&D agreement are considered hardcore 
restrictions, the requirement to exclusively license the results 

22 Commission Regulation (EU) 1217/10, Article 5(b)(iii). This practice is 
referred to as “specialisation in the context of exploitation”.
23 See Commission Regulation (EU) No 1217/10 Article 1(1)(f), which 
defines “contract product” as a product arising out of the joint research 
and development or manufactured or provided applying the contract 
technologies.
24 See Commission Regulation (EU) No 1217/10 Article 1(1)(e), which 
defines “contract technology” as a technology or process arising out of 
the joint research and development.
25 Commission Regulation (EU) No 1217/10, Article 5(e) in conjunction 
with Article 1(1)(o).

of the joint R&D to another party is not26. The parties may 
also restrict their freedom to sell, assign or license products, 
technologies or processes which compete with the contract 
products or contract technologies during the period for 
which the parties have agreed to jointly exploit the results27.

- As to technology transfer agreements28 covered by 
Commission Regulation (EU) 316/2014, the limitation of 
active and passive sales of the contract products in territories 
(or to customers) which have been exclusively allocated to 
one of the parties, if it is part of a non-reciprocal agreement, 
is not considered a hardcore restriction29. Another example 
would be, in a non-reciprocal agreement, prohibiting a 
party from producing within the exclusive territory of the 
other party30.

A licensor may have several licensees, where some were 
already a competitor of the licensor at the time of concluding 
their license while others were not. In such a scenario, it is 
not considered a hardcore restriction if, in a non-reciprocal 
agreement, active sales by a licensee are restricted in order to 
protect the exclusive territory (or customer group) allocated 
to another licensee which was not a competitor of the 
licensor when it concluded its licence31. Finally, an obliga-
tion on the licensee to produce the contract products only 
for its own use (provided that the licensee is not restricted 
in selling the contract products as spare parts for its own 
products) is not considered a hardcore restriction32. The 
same is true for an obligation on the licensee, in a non-
reciprocal agreement, to produce the contract products only 
for a particular customer, where the licence was granted 
in order to create an alternative source of supply for that 
customer (so-called dual sourcing)33.

2.3. Output restrictions

2.3.1. General principles

Competitors agreeing to restrict the volume of their supply 
or production capacity (either for one or both of the parties) 
is seen as a restriction of output, which in turn is considered 
a restriction by object.

Case C-209/07 Beef Industry Development Society (BIDS)

26 Commission Regulation (EU) No 1217/10, Art. 5(d).
27 Commission Regulation (EU) No 1217/10, Art. 5(b)(iv).
28 Technology transfer agreements are agreements whereby a licensor 
licenses out intellectual property rights to a licensee for the purpose of 
producing goods or services. See Commission Regulation (EU) No 316/2014 
of 21 March 2014 on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to categories of technology transfer 
agreements, (OJ L 93, 28/03/2014, p. 17), Article 1(c).
29 Article 4(1)(c)(i) of Commission Regulation (EU) No 316/2014. Article 
1(d) of Commission Regulation 316/2014 defines “non-reciprocal agree-
ment” as a technology transfer agreement where one undertaking 
grants another undertaking a technology rights licence, or where two 
undertakings grant each other such a licence but where those licences 
do not concern competing technologies and cannot be used for the 
production of competing products.
30 Article 4(1)(c)(i) of Commission Regulation (EU) No 316/2014.
31 Article 4(1)(c)(ii) of Commission Regulation (EU) No 316/2014.
32 Article 4(1)(c)(iii) of Commission Regulation (EU) No 316/2014.
33 Article 4(1)(c)(iv) of Commission Regulation (EU) No 316/2014.
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Agreement to reduce production capacity within the context 
of a cartel on the market for beef and veal

2.3.2. Output restrictions which can benefit from the De 
Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

- As regards production agreements covered by Commission 
Regulation (EU) No 1218/2010, where the parties agree on 
the output directly concerned by the production agreement 
(for example, the capacity and production volume of a joint 
venture or the agreed amount of outsourced products)34.

- As regards specialisation (and joint production) agree-
ments covered by Commission Regulation (EU) 1218/2010, 
provisions on the agreed amount of products in the context 
of unilateral or reciprocal specialisation agreements or 
the setting of the capacity and production volume in the 
context of a joint production agreement. Another example 
would be the setting of sales targets where the parties have 
agreed to jointly distribute the products covered by their 
cooperation35.

- As regards R&D agreements covered by Commission 
Regulation (EU) 1217/2010, the setting of production 
targets where the contract products are jointly produced36, 
and setting of sales targets where the parties agreed on 
certain forms of joint distribution of the contract products 
or joint licensing of the contract technologies37.

- For consortia agreements between liner shipping compa-
nies covered by Commission Regulation (EU) 906/2009, 
certain capacity adjustments38.

- In technology transfer agreements covered by Commission 
Regulation (EU) 316/2014, the limitation of output of 
contract products imposed only on the licensee (either on 
the licensee in a non-reciprocal agreement or on only one 
of the licensees in a reciprocal agreement)39.

2.4. Bid rigging

Bid-rigging occurs when two or more companies agree 
that, in response to a call for bids or tenders, one or more of 
them will not submit a bid, withdraw a bid or submit a bid 
at artificially high prices arrived at by agreement. This form 
of collusion is generally considered to restrict competition 

34 See point 160 of the Horizontal Guidelines.
35 See Commission Regulation (EU) No 1218/2010, Article 4(b).
36 See Commission Regulation (EU) No 1217/2010, Article 5(b)(i).
37 See Commission Regulation (EU) No 1217/2010, Article 5(b) (ii); this 
only applies for joint distribution or joint licensing as described in Article 
1(1) point (m) (i) and (ii) of this regulation.
38 See Commission Regulation (EC) No 906/2009 on the application of 
Article 81(3) of the Treaty to certain categories of agreements, decisions 
and concerted practices between liner shipping companies (consortia), 
Articles 4(2) and 3(2).
39 See Commission Regulation (EU) No 316/2014, Article 4(1)(b).

by object. It is a form of price fixing and market allocation 
which may, for example, take place in the case of public 
procurement contracts.

Case T-21/99 Dansk Rorindustri v Commission

A cartel agreement between producers of district heating 
pipes allocating individual projects to designated producers 
and manipulating the bidding procedure to ensure that the 
designated producer was awarded the assigned project.

2.5. Collective boycott agreements

A collective boycott occurs when a group of competitors 
agree to exclude an actual or potential competitor. This 
practice generally constitutes a restriction by object.

Case C-68/12 Protimonopolný úrad Slovenskej republiky 
v Slovenská sporiteľňa a.s.

Three banks monitored a competitor's activity, conferred 
with each other and decided, by common agreement, to 
terminate in a coordinated manner the contracts they had 
concluded with that competitor.

Case IV/35.691 Pre-insulated pipes

Competitors used norms and standards (agreed on by 
the industry) to prevent or delay the introduction of new 
technology which would result in price reductions.

Case T-90/11 Ordre national des pharmaciens (ONP) and 
Others v European Commission

The association for pharmacists sanctioned groups of labo-
ratories in the market for clinical laboratory testing with the 
aim of hindering the development of a new business format.

2.6. Information sharing – future prices and 
quantities

Information exchanges between competitors of individual-
ised data regarding intended future prices or quantities are 
considered a restriction by object40.

Where information exchange is part of a monitoring or 
implementation mechanism for an existing cartel it will 
be assessed as part of that cartel (irrespective of whether it 
covers current/past or future prices or quantities).

Joined Cases T-25/95, T-26/95, T-30/95 to T-32/95, 
T-34/95 to T-39/95, T-42/95 to T- 46/95, T-48/95, 
T-50/95 to T-65/95, T-68/95 to T-71/95, T-87/95, 
T-88/95, T-103/95 and T-104/95 Cimenteries CBR and 
Others

40 See point 72 to 74 of the Horizontal Guidelines.
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Information exchange facilitating implementation of cartel 
– market for cement.

Case C-286/13 P Dole v Commission

Pre-pricing communications in which undertakings 
discussed price setting factors relevant to the setting of 
future quotation prices for bananas.

Case T-380/10 Wabco Europe and Others v Commission

Coordination of price increases and exchange of sensitive 
business information in a cartel - bathroom fixtures and 
fittings market.

Case C-8/08 T-Mobile Netherlands BV, KPN Mobile NV, 
Orange Nederland NV, Vodafone Libertel NV

Information exchange between competitors on future prices 
to be paid to sales representatives.

2.7. Restrictions on carrying out R&D or using 
own technology

2.7.1. General principles

Restrictions in agreements between competitors which 
aim at restricting the parties' ability to carry out R&D or 
to continue to use their own technology for further R&D 
are also hardcore restrictions and generally considered a 
restriction by object41.

2.7.2. Restrictions on carrying out R&D or using 
own technology which can benefit from the De 
Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

- In the context of R&D agreements covered by Commission 
Regulation (EU) 1217/2010, where the parties agree to 
restrict their freedom, during the period of the agreement, 
to carry out, independently or in cooperation with third 
parties, research and development in the field covered by 
the R&D cooperation42.

- In the context of technology transfer agreements covered 
by Commission Regulation (EU) No 316/2014, where the 
parties agree to restrict the licensee's ability to exploit its 
own technology or the ability of any of the parties to carry 
out research and development when this is indispensable to 
prevent disclosure of know-how to third parties43.

41 Commission Regulation (EU) No 1217/2010, Article 5(a); Commission 
Regulation (EU) No 316/2014, Article 4(1)(d).
42 Commission Regulation (EU) No 1217/2010, Article 5(a).
43 Commission Regulation (EU) No 316/2014, Article 4(1)(d).

3. “BY OBJECT” RESTRICTIONS 
IN AGREEMENTS BETWEEN 
NON-COMPETITORS

Restrictions by object in agreements between non-competi-
tors can be distinguished as to whether they relate to market 
partitioning by territory and/or customer group or to limita-
tions on the buyer's ability to determine its resale price. 
The first category can be further divided into restrictions 
limiting the buyer's freedom to sell and restrictions limiting 
the supplier's freedom to sell. Moreover, the restrictions by 
object differ depending on whether they are agreed between 
a supplier and a buyer or between a licensor and a licensee.

3.1. Sales restrictions on buyers

3.1.1. General principles

A restriction on a buyer as to where (the territory) or to 
whom (the customers) the buyer can sell the contract 
products, actively and/or passively44, is a hardcore restriction 
and generally considered a restriction by object45. Such a 
restriction may result from direct obligations on the buyer 
but also from indirect measures aimed at inducing the 
buyer not to sell to particular customers or territories, such 
as refusal or reduction of bonuses or discounts, termination 
of supply, reduction of supplied volumes, requiring a higher 
price for products to be exported, limiting the proportion 
of sales that can be exported, etc46.

However restrictions which restrict the buyer's place of 
establishment are not hardcore restrictions47.

Case C-70/93 BMW v ALD Autoleasing

A motor vehicle manufacturer with a selective distribution 
system was prohibiting its authorized dealers from deliv-
ering vehicles to independent leasing companies if those 
companies would make them available to lessees outside 
the contract territory of the dealer in question.

Joined Cases 32, 36 and 82/78 BMW Belgium v 
Commission

A motor vehicle manufacturer issued circulars prohibiting 
its dealers from exporting vehicles to authorized dealers in 
other countries.

Case C-439/09 Pierre Fabre

44 See footnote 21 for a definition of active and passive sales. See also 
point 51 of the Vertical Guidelines.
45 See Article 4(b)(i) of Commission Regulation (EU) No 330/2010 of 
20 April 2010 on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to categories of vertical agreements 
and concerted practices (OJ L 102, 23.4.2010, p.1).
46 For further examples, see point 50 of the Vertical Guidelines.
47 This means that the buyer can be required to restrict its distribution 
outlet(s) and warehouse(s) to a particular address, place or territory. See 
point 50 of the Vertical Guidelines.
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A manufacturer of cosmetics and personal care products 
with a selective distribution system was prohibiting its 
authorised distributors from selling via the internet.

Case C-551/03 P General Motors BV v Commission A 
distribution agreement restricting or prohibiting dealers in 
one Member State from exporting to consumers in another 
Member State, not only through direct export prohibitions 
but also through indirect measures such as a restrictive 
supply or a bonuses policy which excludes exports to final 
consumers from retail bonus campaigns.

Case 37975 Yamaha

An obligation on authorised dealers operating in different 
Member States to sell exclusively to final consumers, with 
the object of preventing cross supplies within the network 
of dealers. This restricted dealers from competing for sales 
to other dealers and impeded trade within the selective 
distribution network.

Case C-501/06 P GlaxoSmithKline Services v Commission

A pharmaceutical company's dual pricing policy according 
to which higher prices were charged to wholesalers for 
products to be exported to other Member States was 
considered to limit parallel trade and partition markets.

3.1.2. Sales restrictions on buyers which can benefit 
from the De Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

- Where a supplier operates an exclusive distribution 
system and does not at the same time operate a selective 
distribution system for the same product, it is not a hardcore 
restriction to prohibit the buyer from actively selling in the 
territory or to the customer group allocated exclusively to 
another distributor or reserved for the supplier48.

- Within selective distribution systems it is not a hardcore 
restriction to prohibit authorized distributors, within the 
territory where the selective distribution system operates, 
from selling to distributors who are not members of the 
selective distribution system49. This does not apply to 
restrictions on selected distributors on reselling spare parts 
for motor vehicles to independent repairers50.

48 See Article 4(b)(i) of Commission Regulation (EU) No 330/2010 and 
point 51 of the Vertical Guidelines.
49 See Article 4(b)(iii) of Commission Regulation (EU) No 330/2010.
50 See Article 5(a) of Commission Regulation (EU) No 461/2010 of 27 May 
2010 on the application of Article 101(3) of the Treaty on the Functioning 
of the European Union to categories of vertical agreements and concerted 
practices in the motor vehicle sector (OJ L 129, 28.5.2010, p.52).

- As regards restrictions on the resale of components51 
it is not a hardcore restriction if the buyer is prohibited 
from selling components, supplied for the purpose of 
incorporation in another product, to customers who would 
use them to manufacture the same type of goods as those 
produced by the supplier. An example would be a situation 
in which a producer of photocopiers supplies components to 
a producer of printers for the purpose of incorporating those 
components into the printers. The producer of photocopiers 
can prohibit the producer of printers from reselling the 
components to producers of photocopiers without the risk 
that the prohibition will be seen as a restriction by object.

- Similarly, it is not a hardcore restriction to prohibit a buyer, 
who operates as a wholesaler, from reselling passively or 
actively to end users52.

3.2. Sales restrictions on licensees

3.2.1. General principles

In the case of technology transfer agreements, it is only 
restrictions of the licensee's passive sales (and not of its 
active sales) to a particular territory or customer group that 
are hardcore restrictions and which are generally considered 
restrictions by object53.

However, when the licensee is a member of a selective distri-
bution system and operates at the retail level, restrictions of 
both the licensee's active and passive sales to end users are 
hardcore restrictions, without prejudice to the possibility of 
prohibiting a member of the system from operating out of 
an unauthorised place of establishment.

Joined Cases C-403/08 and C-429/08 Football Association 
Premier League and Others

Licence agreement prohibiting or limiting broadcasters 
from supplying decoder cards to television viewers seeking 
to watch the broadcasts outside the Member State for 
which the licence was granted. Such clauses prohibit the 
broadcasters from effecting any crossborder provision of 
services and enable each broadcaster to be granted absolute 
territorial exclusivity in the area covered by its licence.

3.2.2. Sales restrictions on licensees which can 
benefit from the De Minimis Notice

The following restrictions do not prevent an agreement 
from benefitting from the safe harbour of the De Minimis 
Notice:

51 The term “component” includes any intermediate goods and the 
term ‘incorporation’ refers to the use of any input to produce goods. See 
Article 4(b)(iv) of Commission Regulation No (EU) 330/2010 and point 55 
of the Vertical Guidelines.
52 See Article 4(b)(ii) of Commission Regulation (EU) No 330/2010 and 
point 55 of the Vertical Guidelines.
53 However, licensing of copyright for the purpose of reproduction and 
licensing of trademarks are subject to the rules applicable to vertical 
restraints.
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- to restrict the licensee's passive sales into an exclusive 
territory or to an exclusive customer group reserved for 
the licensor54.

- to agree with the licensee that the contract products may 
only be produced for its own use (provided that the licensee 
is not restricted in selling the contract products actively and 
passively as spare parts for its own products)55.

- to agree that the licensee may only produce the contract 
products for a particular customer, where the licence was 
granted in order to create an alternative source of supply 
for that customer (so called dual sourcing)56.

- to prohibit a licensee operating at the wholesale level from 
selling to end-users57.

- to prohibit members of a selective distribution system 
from selling to unauthorised distributors58.

3.3. Sales restrictions on the supplier

Restrictions, agreed between a supplier of components and a 
buyer who incorporates those components, on the supplier’s 
ability to sell the components as spare parts to endusers or 
to repairers or other service providers not entrusted by the 
buyer with the repair or servicing of its goods, are hardcore 
restrictions which are generally considered to be restrictions 
by object59.

Certain hardcore restrictions are specific to the motor 
vehicle sector. A first type may arise in the context of 
an agreement between a manufacturer of motor vehicles 
which uses components for the initial assembly of motor 
vehicles, and a supplier of such components. In this context, 
restrictions on the supplier’s ability to place its trade mark 
or logo effectively and in an easily visible manner on the 
components supplied or on spare parts are hardcore restric-
tions and generally considered restrictions by object60. A 
second type of restrictions specific to the motor vehicle 
sector may arise in the context of an agreement between 
a supplier of spare parts, repair tools or diagnostic tools or 
other equipment and a manufacturer of motor vehicles. 
In this context, restrictions of the supplier’s ability to sell 
those goods to authorised or independent distributors or 
to authorised or independent repairers or end users are 
considered hardcore restrictions61.

54 Article 4(2)(b)(i) of Commission Regulation (EU) No 316/2014.
55 Article 4(2)(b)(ii) of Commission Regulation (EU) No 316/2014.
56 Article 4(2)(b)(iii) of Commission Regulation (EU) No 316/2014.
57 Article 4(2)(b)(iv) of Commission Regulation (EU) No 316/2014.
58 Article 4(2)(b)(v) of Commission Regulation (EU) No 316/2014.
59 Article 4(e) of the Commission Regulation (EU) No 330/2010.
60 Article 5(c) of Commission Regulation (EU) No 461/2010.
61 Article 5(b) of Commission Regulation (EU) No 461/2010.

3.4. Resale price maintenance

Restrictions of a buyer's ability to determine its minimum 
sale price generally constitute restrictions by object.

Restrictions imposing maximum sale prices or recom-
mending sale prices are not restrictions by object, provided 
that they do not amount to fixed or minimum sale prices 
as a result of pressure from, or incentives offered by, any of 
the parties62.

As regards technology transfer agreements, any restrictions 
on the licensor's or the licensee's ability to determine their 
sale prices are hardcore restrictions which are generally 
considered to be restrictions by object, without prejudice 
to the possibility of imposing a maximum sale price or 
recommending a sale price63.

Fixing of prices or setting a minimum sale price may be 
directly imposed by means of a contractual provision but 
may also result from indirect measures. For example, an 
agreement may oblige the buyer to add a specific amount or 
percentage on top of its purchase price to establish its sale 
price. Similarly, an agreement may require that the buyer 
complies with maximum discount levels. Such indirect 
means of vertical price fixing also constitute restrictions 
by object.

Case 243/83 SA Binon Cie v SA Agence et Messageries 
de la Presse

Provisions which fix the prices to be observed in contracts 
with third parties.

Case 37975 Yamaha

Imposition of minimum resale prices on distributors selling 
musical instruments either directly, by a prohibition on 
publishing, advertising or announcing prices different from 
the official price lists, or indirectly, by providing dealers 
with a formula for calculating their resale prices and with 
guidelines on recommended retail prices while making clear 
that advertising and promotion actions with more than 
15% rebates would not be considered normal, which de 
facto amounted to an obligation to respect minimum prices. 

62 Article 4(a) of Commission Regulation (EU) No 330/2010.
63 Article 4(2)(a) of Commission Regulation (EU) No 316/2014.
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C. Abuse of a dominant position

8. Commission Communication No 2009/C 45/02 of 3 December 2008, Guidance 
on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty 
to abusive exclusionary conduct by dominant undertakings

I. Introduction

1. Article 82 of the Treaty establishing the European 
Community (‘Article 82’) prohibits abuses of a dominant 
position. In accordance with the case-law, it is not in itself 
illegal for an undertaking to be in a dominant position and 
such a dominant undertaking is entitled to compete on the 
merits. However, the undertaking concerned has a special 
responsibility not to allow its conduct to impair genuine 

undistorted competition on the common market. Article 82 
is the legal basis for a crucial component of competition 
policy and its effective enforcement helps markets to work 
better for the benefit of businesses and consumers. This is 
particularly important in the context of the wider objective 
of achieving an integrated internal market.

II. Purpose of this document

2. This document sets out the enforcement priorities that 
will guide the Commission’s action in applying Article 82 to 
exclusionary conduct by dominant undertakings. Alongside 
the Commission’s specific enforcement decisions, it is 
intended to provide greater clarity and predictability as 
regards the general framework of analysis which the 
Commission employs in determining whether it should 
pursue cases concerning various forms of exclusionary 
conduct and to help undertakings better assess whether 
certain behaviour is likely to result in intervention by the 
Commission under Article 82.

3. This document is not intended to constitute a statement 
of the law and is without prejudice to the interpretation 
of Article 82 by the Court of Justice or the Court of First 
Instance of the European Communities. In addition, the 
general framework set out in this document applies without 
prejudice to the possibility for the Commission to reject a 
complaint when it considers that a case lacks priority on 
grounds of lack of Community interest.

4. Article 82 applies to undertakings which hold a dominant 
position on one or more relevant markets. Such a position 
may be held by one undertaking (single dominance) or by 
two or more undertakings (collective dominance). This 
document only relates to abuses committed by an under-
taking holding a single dominant position.

5. In applying Article 82 to exclusionary conduct by domi-
nant undertakings, the Commission will focus on those types 
of conduct that are most harmful to consumers. Consumers 
benefit from competition through lower prices, better quality 
and a wider choice of new or improved goods and services. 
The Commission, therefore, will direct its enforcement to 
ensuring that markets function properly and that consumers 
benefit from the efficiency and productivity which result from 
effective competition between undertakings.

6. The emphasis of the Commission’s enforcement activity 
in relation to exclusionary conduct is on safeguarding the 
competitive process in the internal market and ensuring 
that undertakings which hold a dominant position do not 
exclude their competitors by other means than competing 
on the merits of the products or services they provide. 
In doing so the Commission is mindful that what really 
matters is protecting an effective competitive process and 
not simply protecting competitors. This may well mean 
that competitors who deliver less to consumers in terms of 
price, choice, quality and innovation will leave the market.

7. Conduct which is directly exploitative of consumers, 
for example charging excessively high prices or certain 
behaviour that undermines the efforts to achieve an inte-
grated internal market, is also liable to infringe Article 82. 
The Commission may decide to intervene in relation 
to such conduct, in particular where the protection of 
consumers and the proper functioning of the internal 
market cannot otherwise be adequately ensured. For the 
purpose of providing guidance on its enforcement priorities 
the Commission at this stage limits itself to exclusionary 
conduct and in, particular, certain specific types of exclu-
sionary conduct which, based on its experience, appear to 
be the most common.

8. In applying the general enforcement principles set out 
in this Communication, the Commission will take into 
account the specific facts and circumstances of each case. 
For example, in cases involving regulated markets, the 
Commission will take into account the specific regu-
latory environment in conducting its assessment 1. The 
Commission may therefore adapt the approach set out in 

1 See for instance paragraph 82.
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this Communication to the extent that this would appear 
to be reasonable and appropriate in a given case.

III. General approach to exclusionary conduct

A. Market power

9. The assessment of whether an undertaking is in a domi-
nant position and of the degree of market power it holds 
is a first step in the application of Article 82. According to 
the case-law, holding a dominant position confers a special 
responsibility on the undertaking concerned, the scope 
of which must be considered in the light of the specific 
circumstances of each case 2.

10. Dominance has been defined under Community law as 
a position of economic strength enjoyed by an undertaking, 
which enables it to prevent effective competition being 
maintained on a relevant market, by affording it the power to 
behave to an appreciable extent independently of its competi-
tors, its customers and ultimately of consumers 3. This notion 
of independence is related to the degree of competitive 
constraint exerted on the undertaking in question. Dominance 
entails that these competitive constraints are not sufficiently 
effective and hence that the undertaking in question enjoys 
substantial market power over a period of time. This means 
that the undertaking’s decisions are largely insensitive to 
the actions and reactions of competitors, customers and, 
ultimately, consumers. The Commission may consider that 
effective competitive constraints are absent even if some actual 
or potential competition remains 4. In general, a dominant 
position derives from a combination of several factors which, 
taken separately, are not necessarily determinative 5.

11. The Commission considers that an undertaking which is 
capable of profitably increasing prices above the competitive 
level for a significant period of time does not face sufficiently 
effective competitive constraints and can thus generally be 
regarded as dominant 6. In this Communication, the expres-
sion ‘increase prices’ includes the power to maintain prices 
above the competitive level and is used as shorthand for the 
various ways in which the parameters of competition – such 

as prices, output, innovation, the variety or quality of goods 
or services – can be influenced to the advantage of the 
dominant undertaking and to the detriment of consumers 7.

12. The assessment of dominance will take into account the 
competitive structure of the market, and in particular the 
following factors:

– constraints imposed by the existing supplies from, and the 
position on the market of, actual competitors (the market 
position of the dominant undertaking and its competitors),

– constraints imposed by the credible threat of future expan-
sion by actual competitors or entry by potential competitors 
(expansion and entry),

– constraints imposed by the bargaining strength of the 
undertaking’s customers (countervailing buyer power).

(a) Market position of the dominant undertaking 
and its competitors

13. Market shares provide a useful first indication for 
the Commission of the market structure and of the rela-
tive importance of the various undertakings active on the 
market 8. However, the Commission will interpret market 
shares in the light of the relevant market conditions, and in 
particular of the dynamics of the market and of the extent to 
which products are differentiated. The trend or development 
of market shares over time may also be taken into account 
in volatile or bidding markets.

14. The Commission considers that low market shares 
are generally a good proxy for the absence of substantial 
market power. The Commission’s experience suggests that 
dominance is not likely if the undertaking’s market share is 
below 40% in the relevant market. However, there may be 
specific cases below that threshold where competitors are 
not in a position to constrain effectively the conduct of a 
dominant undertaking, for example where they face serious 
capacity limitations. Such cases may also deserve attention 
on the part of the Commission.

2 Case 322-81 Nederlandsche Banden Industrie Michelin (Michelin I) v 
Commission [1983] ECR 3461, paragraph 57; Case T-83-91 Tetra Pak v 
Commission (Tetra Pak II) [1993] ECR II-755, paragraph 114; Case T-111-96 
ITT Promedia v Commission [1998] ECR II-2937, paragraph 139; Case 
T-228-97 Irish Sugar v Commission [1999] ECR II-2969, paragraph 112; 
and Case T-203-01 Michelin v Commission (Michelin II) [2003] ECR II-4071, 
paragraph 97.
3 See Case 27-76 United Brands Company and United Brands Continentaal 
v Commission [1978] ECR 207, paragraph 65; Case 85-76 Hoffmann-La 
Roche & Co. v Commission [1979] ECR 461, paragraph 38.
4 See Case 27-76 United Brands Company and United Brands Continentaal v 
Commission [1978] ECR 207, paragraphs 113 to 121; Case T-395-94 Atlantic 
Container Line and Others v Commission [2002] ECR II-875, paragraph 330.
5 Case 27-76 United Brands and United Brands Continentaal v Commission 
[1978] ECR 207, paragraphs 65 and 66; Case C-250-92 Gøttrup-Klim 
e.a. Grovvareforeninger v Dansk Landbrugs Grovvareselskab [1994] ECR 
I-5641, paragraph 47; Case T-30-89 Hilti v Commission [1991] ECR II-1439, 
paragraph 90.
6 What is a significant period of time will depend on the product and 
on the circumstances of the market in question, but normally a period of 
two years will be sufficient.

7 Accounting profitability may be a poor proxy for the exercise of market 
power. See to that effect Case 27-76 United Brands Company and United 
Brands Continentaal v Commission [1978] ECR 207, paragraph 126.
8 Case 85-76 Hoffmann-La Roche & Co. v Commission [1979] ECR 461, 
paragraph 39–41; Case C-62-86 AKZO v Commission [1991] ECR I-3359, 
paragraph 60; Case T-30-89 Hilti v Commission [1991] ECR II-1439, 
paragraphs 90, 91 and 92; Case T-340-03 France Télécom v Commission 
[2007] ECR II-107, paragraph 100.
9 As to the relationship between the degree of dominance and the 
finding of abuse, see Joined Cases C-395-96 P and C-396-96 P Compagnie 
Maritime Belge Transports, Compagnie Maritime Belge and Dafra-Lines 
v Commission [2000] ECR I-1365, paragraph 119; Case T-228-97 Irish Sugar 
v Commission [1999] ECR II-2969, paragraph 186.
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15. Experience suggests that the higher the market share 
and the longer the period of time over which it is held, 
the more likely it is that it constitutes an important 
preliminary indication of the existence of a dominant 
position and, in certain circumstances, of possible serious 
effects of abusive conduct, justifying an intervention by the 
Commission under Article 82 9. However, as a general rule, 
the Commission will not come to a final conclusion as to 
whether or not a case should be pursued without examining 
all the factors which may be sufficient to constrain the 
behaviour of the undertaking.

(b) Expansion or entry

16. Competition is a dynamic process and an assessment of 
the competitive constraints on an undertaking cannot be 
based solely on the existing market situation. The poten-
tial impact of expansion by actual competitors or entry 
by potential competitors, including the threat of such 
expansion or entry, is also relevant. An undertaking can 
be deterred from increasing prices if expansion or entry is 
likely, timely and sufficient. For the Commission to consider 
expansion or entry likely it must be sufficiently profitable for 
the competitor or entrant, taking into account factors such 
as the barriers to expansion or entry, the likely reactions of 
the allegedly dominant undertaking and other competitors, 
and the risks and costs of failure. For expansion or entry to 
be considered timely, it must be sufficiently swift to deter 
or defeat the exercise of substantial market power. For 
expansion or entry to be considered sufficient, it cannot 
be simply small-scale entry, for example into some market 
niche, but must be of such a magnitude as to be able to deter 
any attempt to increase prices by the putatively dominant 
undertaking in the relevant market.

17. Barriers to expansion or entry can take various forms. 
They may be legal barriers, such as tariffs or quotas, or 
they may take the form of advantages specifically enjoyed 
by the dominant undertaking, such as economies of scale 
and scope, privileged access to essential inputs or natural 
resources, important technologies 10 or an established distri-
bution and sales network 11. They may also include costs and 
other impediments, for instance resulting from network 
effects, faced by customers in switching to a new supplier. 
The dominant undertaking’s own conduct may also create 
barriers to entry, for example where it has made significant 
investments which entrants or competitors would have to 
match 12, or where it has concluded long-term contracts 
with its customers that have appreciable foreclosing effects. 
Persistently high market shares may be indicative of the 
existence of barriers to entry and expansion.

(c) Countervailing buyer power

18. Competitive constraints may be exerted not only by 
actual or potential competitors but also by customers. Even 
an undertaking with a high market share may not be able 
to act to an appreciable extent independently of customers 
with sufficient bargaining strength 13. Such countervailing 
buying power may result from the customers’ size or their 
commercial significance for the dominant undertaking, 
and their ability to switch quickly to competing suppliers, 
to promote new entry or to vertically integrate, and to 
credibly threaten to do so. If countervailing power is of a 
sufficient magnitude, it may deter or defeat an attempt by 
the undertaking to profitably increase prices. Buyer power 
may not, however, be considered a sufficiently effective 
constraint if it only ensures that a particular or limited 
segment of customers is shielded from the market power 
of the dominant undertaking.

B. Foreclosure leading to consumer harm (‘anti-
competitive foreclosure’)

19. The aim of the Commission’s enforcement activity in 
relation to exclusionary conduct is to ensure that dominant 
undertakings do not impair effective competition by fore-
closing their competitors in an anti-competitive way, thus 
having an adverse impact on consumer welfare, whether in 
the form of higher price levels than would have otherwise 
prevailed or in some other form such as limiting quality 
or reducing consumer choice. In this document the term 
‘anti-competitive foreclosure’ is used to describe a situation 
where effective access of actual or potential competitors to 
supplies or markets is hampered or eliminated as a result 
of the conduct of the dominant undertaking whereby 
the dominant undertaking is likely to be in a position to 
profitably increase prices 14 to the detriment of consumers. 
The identification of likely consumer harm can rely on 
qualitative and, where possible and appropriate, quantita-
tive evidence. The Commission will address such anti-
competitive foreclosure either at the intermediate level or 
at the level of final consumers, or at both levels 15.

20. The Commission will normally intervene under 
Article 82 where, on the basis of cogent and convincing 
evidence, the allegedly abusive conduct is likely to lead to 
anti-competitive foreclosure. The Commission considers 
the following factors to be generally relevant to such an 
assessment:

– the position of the dominant undertaking: in general, 
the stronger the dominant position, the higher the likeli-
hood that conduct protecting that position leads to anti-
competitive foreclosure,

10 Case T-30-89 Hilti v Commission [1991] ECR II-1439, paragraph 19.
11 Case 85-76 Hoffmann-La Roche v Commission [1979] ECR 461, 
paragraph 48.
12 Case 27-76 United Brands v Commission [1978] ECR 207, paragraph 91.
13 See Case T-228-97 Irish Sugar v Commission [1999] ECR II-2969, 
paragraphs 97 to 104, in which the Court of First Instance considered 
whether the alleged lack of independence of the undertaking vis-à-vis its 
customers should be seen as an exceptional circumstance preventing the 
finding of a dominant position in spite of the fact that the undertaking 
was responsible for a very large part of the sales recorded on the industrial 
sugar market in Ireland.

14 For the meaning of the expression ‘increase price’ see paragraph 11.
15 The concept of ‘consumers’ encompasses all direct or indirect users of 
the products affected by the conduct, including intermediate producers 
that use the products as an input, as well as distributors and final 
consumers both of the immediate product and of products provided by 
intermediate producers. Where intermediate users are actual or potential 
competitors of the dominant undertaking, the assessment focuses on the 
effects of the conduct on users further downstream.
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– the conditions on the relevant market: this includes the 
conditions of entry and expansion, such as the existence 
of economies of scale and/or scope and network effects. 
Economies of scale mean that competitors are less likely 
to enter or stay in the market if the dominant undertaking 
forecloses a significant part of the relevant market. Similarly, 
the conduct may allow the dominant undertaking to ‘tip’ a 
market characterised by network effects in its favour or to 
further entrench its position on such a market. Likewise, if 
entry barriers in the upstream and/or downstream market 
are significant, this means that it may be costly for competi-
tors to overcome possible foreclosure through vertical 
integration,

– the position of the dominant undertaking’s competi-
tors: this includes the importance of competitors for the 
maintenance of effective competition. A specific competitor 
may play a significant competitive role even if it only holds 
a small market share compared to other competitors. It 
may, for example, be the closest competitor to the dominant 
undertaking, be a particularly innovative competitor, or have 
the reputation of systematically cutting prices. In its assess-
ment, the Commission may also consider in appropriate 
cases, on the basis of information available, whether there 
are realistic, effective and timely counterstrategies that 
competitors would be likely to deploy,

– the position of the customers or input suppliers: this 
may include consideration of the possible selectivity of the 
conduct in question. The dominant undertaking may apply 
the practice only to selected customers or input suppliers 
who may be of particular importance for the entry or expan-
sion of competitors, thereby enhancing the likelihood of 
anti-competitive foreclosure 16. In the case of customers, they 
may, for example, be the ones most likely to respond to offers 
from alternative suppliers, they may represent a particular 
means of distributing the product that would be suitable 
for a new entrant, they may be situated in a geographic area 
well suited to new entry or they may be likely to influence 
the behaviour of other customers. In the case of input 
suppliers, those with whom the dominant undertaking has 
concluded exclusive supply arrangements may be the ones 
most likely to respond to requests by customers who are 
competitors of the dominant undertaking in a downstream 
market, or may produce a grade of the product - or produce 
at a location - particularly suitable for a new entrant. Any 
strategies at the disposal of the customers or input suppliers 
which could help to counter the conduct of the dominant 
undertaking will also be considered,

– the extent of the allegedly abusive conduct: in general, the 
higher the percentage of total sales in the relevant market 
affected by the conduct, the longer its duration, and the 
more regularly it has been applied, the greater is the likely 
foreclosure effect,

– possible evidence of actual foreclosure: if the conduct 
has been in place for a sufficient period of time, the market 
performance of the dominant undertaking and its competi-
tors may provide direct evidence of anti-competitive fore-
closure. For reasons attributable to the allegedly abusive 
conduct, the market share of the dominant undertaking 
may have risen or a decline in market share may have 
been slowed. For similar reasons, actual competitors may 
have been marginalised or may have exited, or potential 
competitors may have tried to enter and failed,

– direct evidence of any exclusionary strategy: this includes 
internal documents which contain direct evidence of a 
strategy to exclude competitors, such as a detailed plan to 
engage in certain conduct in order to exclude a competitor, 
to prevent entry or to pre-empt the emergence of a market, 
or evidence of concrete threats of exclusionary action. Such 
direct evidence may be helpful in interpreting the dominant 
undertaking’s conduct.

21. When pursuing a case the Commission will develop the 
analysis of the general factors mentioned in paragraph 20, 
together with the more specific factors described in the 
sections dealing with certain types of exclusionary conduct, 
and any other factors which it may consider to be appro-
priate. This assessment will usually be made by comparing 
the actual or likely future situation in the relevant market 
(with the dominant undertaking’s conduct in place) with 
an appropriate counterfactual, such as the simple absence of 
the conduct in question or with another realistic alternative 
scenario, having regard to established business practices.

22. There may be circumstances where it is not necessary for 
the Commission to carry out a detailed assessment before 
concluding that the conduct in question is likely to result in 
consumer harm. If it appears that the conduct can only raise 
obstacles to competition and that it creates no efficiencies, 
its anti-competitive effect may be inferred. This could be 
the case, for instance, if the dominant undertaking prevents 
its customers from testing the products of competitors or 
provides financial incentives to its customers on condition 
that they do not test such products, or pays a distributor or a 
customer to delay the introduction of a competitor’s product.

C. Price-based exclusionary conduct

23. The considerations in paragraphs 23 to 27 apply to 
price based exclusionary conduct. Vigorous price competi-
tion is generally beneficial to consumers. With a view to 
preventing anti-competitive foreclosure, the Commission 
will normally only intervene where the conduct concerned 
has already been or is capable of hampering competition 

16 Case T-228-97 Irish Sugar v Commission [1999] ECR II-2969, 
paragraph 188.

17 Case 62-86 AKZO Chemie v Commission [1991] ECR I-3359, para-
graph 72: in relation to pricing below average total cost (ATC) the Court 
of Justice stated: ‘Such prices can drive from the market undertakings 
which are perhaps as efficient as the dominant undertaking but which, 
because of their smaller financial resources, are incapable of withstanding 
the competition waged against them’. See also Judgment of 10 April 
2008 in Case T-271-03 Deutsche Telekom v Commission not yet reported, 
paragraph 194.
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from competitors which are considered to be as efficient as 
the dominant undertaking 17.

24. However, the Commission recognises that in certain 
circumstances a less efficient competitor may also exert 
a constraint which should be taken into account when 
considering whether particular price-based conduct leads 
to anti-competitive foreclosure. The Commission will take 
a dynamic view of that constraint, given that in the absence 
of an abusive practice such a competitor may benefit from 
demand-related advantages, such as network and learning 
effects, which will tend to enhance its efficiency.

25. In order to determine whether even a hypothetical 
competitor as efficient as the dominant undertaking would 
be likely to be foreclosed by the conduct in question, the 
Commission will examine economic data relating to cost 
and sales prices, and in particular whether the dominant 
undertaking is engaging in below-cost pricing. This will 
require that sufficiently reliable data be available. Where 
available, the Commission will use information on the costs 
of the dominant undertaking itself. If reliable information 
on those costs is not available, the Commission may decide 
to use the cost data of competitors or other comparable 
reliable data.

26. The cost benchmarks that the Commission is likely 
to use are average avoidable cost (AAC) and long-run 
average incremental cost (LRAIC)18. Failure to cover AAC 
indicates that the dominant undertaking is sacrificing profits 
in the short term and that an equally efficient competitor 
cannot serve the targeted customers without incurring a 
loss. LRAIC is usually above AAC because, in contrast to 
AAC (which only includes fixed costs if incurred during 
the period under examination), LRAIC includes product 
specific fixed costs made before the period in which alleg-
edly abusive conduct took place. Failure to cover LRAIC 
indicates that the dominant undertaking is not recovering 
all the (attributable) fixed costs of producing the good or 
service in question and that an equally efficient competitor 
could be foreclosed from the market 19.

27. If the data clearly suggest that an equally efficient 
competitor can compete effectively with the pricing 
conduct of the dominant undertaking, the Commission 
will, in principle, infer that the dominant undertaking’s 
pricing conduct is not likely to have an adverse impact 
on effective competition, and thus on consumers, and 
will therefore be unlikely to intervene. If, on the contrary, 
the data suggest that the price charged by the dominant 
undertaking has the potential to foreclose equally efficient 
competitors, then the Commission will integrate this in 
the general assessment of anti-competitive foreclosure 
(see Section B above), taking into account other relevant 
quantitative and/or qualitative evidence.

D. Objective necessity and efficiencies

28. In the enforcement of Article 82, the Commission will 
also examine claims put forward by a dominant undertaking 
that its conduct is justified 20. A dominant undertaking may 
do so either by demonstrating that its conduct is objectively 
necessary or by demonstrating that its conduct produces 
substantial efficiencies which outweigh any anticompetitive 
effects on consumers. In this context, the Commission will 
assess whether the conduct in question is indispensable and 
proportionate to the goal allegedly pursued by the dominant 
undertaking.

29. The question of whether conduct is objectively necessary 
and proportionate must be determined on the basis of 
factors external to the dominant undertaking. Exclusionary 
conduct may, for example, be considered objectively neces-
sary for health or safety reasons related to the nature of the 
product in question. However, proof of whether conduct 
of this kind is objectively necessary must take into account 
that it is normally the task of public authorities to set and 
enforce public health and safety standards. It is not the task 
of a dominant undertaking to take steps on its own initiative 
to exclude products which it regards, rightly or wrongly, as 
dangerous or inferior to its own product 21.

30. The Commission considers that a dominant undertaking 
may also justify conduct leading to foreclosure of competi-
tors on the ground of efficiencies that are sufficient to 
guarantee that no net harm to consumers is likely to arise. 
In this context, the dominant undertaking will generally 
be expected to demonstrate, with a sufficient degree of 
probability, and on the basis of verifiable evidence, that the 
following cumulative conditions are fulfilled 22:

18 Average avoidable cost is the average of the costs that could have 
been avoided if the company had not produced a discrete amount of 
(extra) output, in this case the amount allegedly the subject of abusive 
conduct. In most cases, AAC and the average variable cost (AVC) will be 
the same, as it is often only variable costs that can be avoided. Long-run 
average incremental cost is the average of all the (variable and fixed) 
costs that a company incurs to produce a particular product. LRAIC and 
average total cost (ATC) are good proxies for each other, and are the same 
in the case of single product undertakings. If multi-product undertakings 
have economies of scope, LRAIC would be below ATC for each individual 
product, as true common costs are not taken into account in LRAIC. In the 
case of multiple products, any costs that could have been avoided by not 
producing a particular product or range are not considered to be common 
costs. In situations where common costs are significant, they may have 
to be taken into account when assessing the ability to foreclose equally 
efficient competitors.
19 In order to apply these cost benchmarks it may also be necessary to 
look at revenues and costs of the dominant company and its competitors 
in a wider context. It may not be sufficient to only assess whether the 
price or revenue covers the costs for the product in question, but it may be 
necessary to look at incremental revenues in case the dominant company’s 
conduct in question negatively affects its revenues in other markets or 
of other products. Similarly, in the case of two sided markets it may be 
necessary to look at revenues and costs of both sides at the same time.

20 See Case 27-76 United Brands v Commission [1978] ECR 207, para-
graph 184; Case 311-84 Centre Belge d’études de marché - Télémarketing 
(CBEM) v Compagnie luxembourgeoise de télédiffusion (CLT) and 
Information publicité Benelux (IPB) [1985] ECR 3261, paragraph 27; Case 
T-30-89 Hilti v Commission [1991] ECR II-1439, paragraphs 102 to 119; 
Case T-83-91 Tetra Pak International v Commission (Tetra Pak II) [1994] 
ECR II-755, paragraphs 136 and 207; Case C-95-04 P British Airways v 
Commission [2007] ECR I-2331, paragraphs 69 and 86.
21 See, for instance, Case T-30-89 Hilti v Commission [1991] ECR II-1439, 
paragraph 118–119; Case T-83-91 Tetra Pak International v Commission 
(Tetra Pak II) [1994] ECR II-755, paragraphs 83 and 84 and 138.
22 See, in the different context of Article 81, the Communication from 
the Commission - Notice - Guidelines on the application of Article 81(3) 
of the Treaty (OJ C 101, 27.4.2004, p. 97).
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– the efficiencies have been, or are likely to be, realised 
as a result of the conduct. They may, for example, include 
technical improvements in the quality of goods, or a reduc-
tion in the cost of production or distribution,

– the conduct is indispensable to the realisation of those 
efficiencies: there must be no less anti-competitive alterna-
tives to the conduct that are capable of producing the same 
efficiencies,

– the likely efficiencies brought about by the conduct 
outweigh any likely negative effects on competition and 
consumer welfare in the affected markets,

– the conduct does not eliminate effective competition, by 
removing all or most existing sources of actual or potential 
competition. Rivalry between undertakings is an essential 
driver of economic efficiency, including dynamic efficiencies 

in the form of innovation. In its absence the dominant 
undertaking will lack adequate incentives to continue to 
create and pass on efficiency gains. Where there is no residual 
competition and no foreseeable threat of entry, the protection 
of rivalry and the competitive process outweighs possible 
efficiency gains. In the Commission’s view, exclusionary 
conduct which maintains, creates or strengthens a market 
position approaching that of a monopoly can normally not 
be justified on the grounds that it also creates efficiency gains.

31. It is incumbent upon the dominant undertaking to 
provide all the evidence necessary to demonstrate that the 
conduct concerned is objectively justified. It then falls to the 
Commission to make the ultimate assessment of whether 
the conduct concerned is not objectively necessary and, 
based on a weighing-up of any apparent anti-competitive 
effects against any advanced and substantiated efficiencies, 
is likely to result in consumer harm.

IV. Specific forms of abuse

A. Exclusive dealing

32. A dominant undertaking may try to foreclose its 
competitors by hindering them from selling to customers 
through use of exclusive purchasing obligations or rebates, 
together referred to as exclusive dealing 23. This section 
sets out the circumstances which are most likely to 
prompt an intervention by the Commission in respect of 
exclusive dealing arrangements entered into by dominant 
undertakings.

(a) Exclusive purchasing

33. An exclusive purchasing obligation requires a customer 
on a particular market to purchase exclusively or to a large 
extent only from the dominant undertaking. Certain other 
obligations, such as stocking requirements, which appear to 
fall short of requiring exclusive purchasing, may in practice 
lead to the same effect 24.

34. In order to convince customers to accept exclusive 
purchasing, the dominant undertaking may have to compen-
sate them, in whole or in part, for the loss in competition 
resulting from the exclusivity. Where such compensation 
is given, it may be in the individual interest of a customer 
to enter into an exclusive purchasing obligation with the 
dominant undertaking. But it would be wrong to conclude 
automatically from this that all exclusive purchasing obliga-
tions, taken together, are beneficial for customers overall, 

including those currently not purchasing from the dominant 
undertaking, and the final consumers. The Commission 
will focus its attention on those cases where it is likely that 
consumers as a whole will not benefit. This will, in particular, 
be the case if there are many customers and the exclusive 
purchasing obligations of the dominant undertaking, taken 
together, have the effect of preventing the entry or expan-
sion of competing undertakings.

35. In addition to the factors mentioned in paragraph 20, 
the following factors will generally be of particular relevance 
in determining whether the Commission will intervene in 
respect of exclusive purchasing arrangements.

36. The capacity for exclusive purchasing obligations to 
result in anti-competitive foreclosure arises in particular 
where, without the obligations, an important competitive 
constraint is exercised by competitors who either are not 
yet present in the market at the time the obligations are 
concluded, or who are not in a position to compete for the 
full supply of the customers. Competitors may not be able to 
compete for an individual customer’s entire demand because 
the dominant undertaking is an unavoidable trading partner 
at least for part of the demand on the market, for instance 
because its brand is a ‘must stock item’ preferred by many 
final consumers or because the capacity constraints on the 
other suppliers are such that a part of demand can only be 
provided for by the dominant supplier 25. If competitors 
can compete on equal terms for each individual customer’s 
entire demand, exclusive purchasing obligations are gener-
ally unlikely to hamper effective competition unless the 
switching of supplier by customers is rendered difficult due 
to the duration of the exclusive purchasing obligation. In 
general, the longer the duration of the obligation, the greater 
the likely foreclosure effect. However, if the dominant 
undertaking is an unavoidable trading partner for all or 

23 The notion of exclusive dealing also includes exclusive supply obli-
gations or incentives with the same effect, whereby the dominant 
undertaking tries to foreclose its competitors by hindering them from 
purchasing from suppliers. The Commission considers that such input 
foreclosure is in principle liable to result in anti-competitive foreclosure if 
the exclusive supply obligation or incentive ties most of the efficient input 
suppliers and customers competing with the dominant undertaking are 
unable to find alternative efficient sources of input supply.
24 Case T-65-98 Van den Bergh Foods v Commission [2003] ECR II-4653. 
In this case the obligation to use coolers exclusively for the products of 
the dominant undertaking was considered to lead to outlet exclusivity.

25 Case T-65-98 Van den Bergh Foods v Commission [2003] ECR II-4653, 
paragraphs 104 and 156.
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most customers, even an exclusive purchasing obligation 
of short duration can lead to anti-competitive foreclosure.

(b) Conditional rebates

37. Conditional rebates are rebates granted to customers to 
reward them for a particular form of purchasing behaviour. 
The usual nature of a conditional rebate is that the customer 
is given a rebate if its purchases over a defined reference 
period exceed a certain threshold, the rebate being granted 
either on all purchases (retroactive rebates) or only on 
those made in excess of those required to achieve the 
threshold (incremental rebates). Conditional rebates are not 
an uncommon practice. Undertakings may offer such rebates 
in order to attract more demand, and as such they may 
stimulate demand and benefit consumers. However, such 
rebates - when granted by a dominant undertaking - can 
also have actual or potential foreclosure effects similar to 
exclusive purchasing obligations. Conditional rebates can 
have such effects without necessarily entailing a sacrifice 
for the dominant undertaking 26.

38. In addition to the factors already mentioned in para-
graph 20, the following factors are of particular importance 
to the Commission in determining whether a given system 
of conditional rebates is liable to result in anti-compet-
itive foreclosure and, consequently, will be part of the 
Commission’s enforcement priorities.

39. As with exclusive purchasing obligations, the likelihood 
of anti-competitive foreclosure is higher where competitors 
are not able to compete on equal terms for the entire 
demand of each individual customer. A conditional rebate 
granted by a dominant undertaking may enable it to use the 
‘non contestable’ portion of the demand of each customer 
(that is to say, the amount that would be purchased by the 
customer from the dominant undertaking in any event) as 
leverage to decrease the price to be paid for the ‘contestable’ 
portion of demand (that is to say, the amount for which 
the customer may prefer and be able to find substitutes)27.

40. In general terms, retroactive rebates may foreclose the 
market significantly, as they may make it less attractive 
for customers to switch small amounts of demand to an 
alternative supplier, if this would lead to loss of the retroac-
tive rebates 28. The potential foreclosing effect of retroactive 
rebates is in principle strongest on the last purchased unit 
of the product before the threshold is exceeded. However, 
what is in the Commission’s view relevant for an assessment 
of the loyalty enhancing effect of a rebate is not simply the 
effect on competition to provide the last individual unit, 
but the foreclosing effect of the rebate system on (actual 
or potential) competitors of the dominant supplier. The 
higher the rebate as a percentage of the total price and the 
higher the threshold, the greater the inducement below the 

threshold and, therefore, the stronger the likely foreclosure 
of actual or potential competitors.

41. When applying the methodology explained in para-
graphs 23 to 27, the Commission intends to investigate, to 
the extent that the data are available and reliable, whether 
the rebate system is capable of hindering expansion or entry 
even by competitors that are equally efficient by making it 
more difficult for them to supply part of the requirements 
of individual customers. In this context the Commission 
will estimate what price a competitor would have to offer in 
order to compensate the customer for the loss of the condi-
tional rebate if the latter would switch part of its demand 
(‘the relevant range’) away from the dominant undertaking. 
The effective price that the competitor will have to match 
is not the average price of the dominant undertaking, but 
the normal (list) price less the rebate the customer loses by 
switching, calculated over the relevant range of sales and 
in the relevant period of time. The Commission will take 
into account the margin of error that may be caused by the 
uncertainties inherent in this kind of analysis.

42. The relevant range over which to calculate the effective 
price in a particular case depends on the specific facts of each 
case and on whether the rebate is incremental or retroactive. 
For incremental rebates, the relevant range is normally the 
incremental purchases that are being considered. For retro-
active rebates, it will generally be relevant to assess in the 
specific market context how much of a customer’s purchase 
requirements can realistically be switched to a competitor 
(the ‘contestable share’ or ‘contestable portion’). If it is likely 
that customers would be willing and able to switch large 
amounts of demand to a (potential) competitor relatively 
quickly, the relevant range is likely to be relatively large. 
If, on the other hand, it is likely that customers would only 
be willing or able to switch small amounts incrementally, 
then the relevant range will be relatively small. For existing 
competitors their capacity to expand sales to customers and 
the fluctuations in those sales over time may also provide an 
indication of the relevant range. For potential competitors, 
an assessment of the scale at which a new entrant would 
realistically be able to enter may be undertaken, where 
possible. It may be possible to take the historical growth 
pattern of new entrants in the same or in similar markets as 
an indication of a realistic market share of a new entrant 29.

43. The lower the estimated effective price over the relevant 
range is compared to the average price of the dominant 
supplier, the stronger the loyalty-enhancing effect. However, 
as long as the effective price remains consistently above the 
LRAIC of the dominant undertaking, this would normally 
allow an equally efficient competitor to compete profitably 

26 In this regard, the assessment of conditional rebates differs from that 
of predation, which always entails a sacrifice.
27 See Case T-203-01 Michelin v Commission (Michelin II) [2003] ECR 
II-4071, paragraphs 162 and 163. See also Case T-219-99 British Airways 
v Commission [2003] ECR II-5917, paragraphs 277 and 278.
28 Case 322-81 Nederlandsche Banden Industrie Michelin v Commission 
(Michelin I) [1983] ECR 3461, paragraphs 70 to 73.

29 The relevant range will be estimated on the basis of data which may 
have varying degrees of precision. The Commission will take this into 
account in drawing any conclusions regarding the dominant undertaking’s 
ability to foreclose equally efficient competitors. It may also be useful to 
calculate how big a share of customers’ requirements on average the 
entrant should capture as a minimum so that the effective price is at least 
as high as the LRAIC of the dominant company. In a number of cases 
the size of this share, when compared with the actual market shares of 
competitors and their shares of the customers’ requirements, may make 
it clear whether the rebate scheme is capable to have an anti-competitive 
foreclosure effect.
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notwithstanding the rebate. In those circumstances the 
rebate is normally not capable of foreclosing in an anti-
competitive way.

44. Where the effective price is below AAC, as a general 
rule the rebate scheme is capable of foreclosing even equally 
efficient competitors. Where the effective price is between 
AAC and LRAIC, the Commission will investigate 
whether other factors point to the conclusion that entry or 
expansion even by equally efficient competitors is likely to 
be affected. In this context, the Commission will investigate 
whether and to what extent competitors have realistic and 
effective counterstrategies at their disposal, for instance 
their capacity to also use a ‘non contestable’ portion of 
their buyers’ demand as leverage to decrease the price for 
the relevant range. Where competitors do not have such 
counterstrategies at their disposal, the Commission will 
consider that the rebate scheme is capable of foreclosing 
equally efficient competitors.

45. As indicated in paragraph 27, this analysis will be inte-
grated in the general assessment, taking into account other 
relevant quantitative or qualitative evidence. It is normally 
important to consider whether the rebate system is applied 
with an individualised or a standardised threshold. An indi-
vidualised threshold – one based on a percentage of the total 
requirements of the customer or an individualised volume 
target – allows the dominant supplier to set the threshold 
at such a level as to make it difficult for customers to switch 
suppliers, thereby creating a maximum loyalty enhancing 
effect 30. By contrast, a standardised volume threshold – where 
the threshold is the same for all or a group of customers – 
may be too high for some smaller customers and/or too 
low for larger customers to have a loyalty enhancing effect. 
If, however, it can be established that a standardised volume 
threshold approximates the requirements of an appreciable 
proportion of customers, the Commission is likely to consider 
that such a standardised system of rebates may produce 
anti-competitive foreclosure effects.

(c) Efficiencies

46. Provided that the conditions set out in Section III D are 
fulfilled, the Commission will consider claims by dominant 
undertakings that rebate systems achieve cost or other 
advantages which are passed on to customers 31. Transaction- 
related cost advantages are often more likely to be achieved 
with standardised volume targets than with individualised 
volume targets. Similarly, incremental rebate schemes are in 
general more likely to give resellers an incentive to produce 
and resell a higher volume than retroactive rebate schemes 32. 
Under the same conditions, the Commission will consider 
evidence demonstrating that exclusive dealing arrange-
ments result in advantages to particular customers if those 

arrangements are necessary for the dominant undertaking 
to make certain relationship specific investments in order 
to be able to supply those customers.

B. Tying and bundling

47. A dominant undertaking may try to foreclose its 
competitors by tying or bundling. This section sets out 
the circumstances which are most likely to prompt an 
intervention by the Commission when assessing tying and 
bundling by dominant undertakings.

48. ‘Tying’ usually refers to situations where customers that 
purchase one product (the tying product) are required also 
to purchase another product from the dominant undertaking 
(the tied product). Tying can take place on a technical or 
contractual basis 33. ‘Bundling’ usually refers to the way prod-
ucts are offered and priced by the dominant undertaking. In 
the case of pure bundling the products are only sold jointly 
in fixed proportions. In the case of mixed bundling, often 
referred to as a multi-product rebate, the products are also 
made available separately, but the sum of the prices when 
sold separately is higher than the bundled price.

49. Tying and bundling are common practices intended 
to provide customers with better products or offerings in 
more cost effective ways. However, an undertaking which is 
dominant in one product market (or more) of a tie or bundle 
(referred to as the tying market) can harm consumers 
through tying or bundling by foreclosing the market for the 
other products that are part of the tie or bundle (referred to 
as the tied market) and, indirectly, the tying market.

50. The Commission will normally take action under 
Article 82 where an undertaking is dominant in the tying 
market 34 and where, in addition, the following conditions 
are fulfilled: (i) the tying and tied products are distinct 
products, and (ii) the tying practice is likely to lead to 
anti-competitive foreclosure 35.

(a) Distinct products

51. Whether the products will be considered by the 
Commission to be distinct depends on customer demand. 
Two products are distinct if, in the absence of tying or 
bundling, a substantial number of customers would purchase 
or would have purchased the tying product without also 
buying the tied product from the same supplier, thereby 

30 See Case 85-76 Hoffmann-La Roche & Co. v Commission [1979] ECR 
461, paragraphs 89 and 90; Case T-288-97 Irish Sugar v Commission [1999] 
ECR II-2969, paragraph 213; Case T-219-99 British Airways v Commission 
[2003] ECR II-5917, paragraphs 7 to 11 and 270 to 273.
31 For instance, for rebates see Case C-95-04 P British Airways v 
Commission [2007] ECR I-2331, paragraph 86.
32 See, to that effect, Case T-203-01 Michelin v Commission (Michelin 
II) [2003] ECR II-4071, paragraphs 56 to 60, 74 and 75.

33 Technical tying occurs when the tying product is designed in such a 
way that it only works properly with the tied product (and not with the 
alternatives offered by competitors). Contractual tying occurs when the 
customer who purchases the tying product undertakes also to purchase 
the tied product (and not the alternatives offered by competitors).
34 The undertaking should be dominant in the tying market, though not 
necessarily in the tied market. In bundling cases, the undertaking needs to 
be dominant in one of the bundled markets. In the special case of tying 
in after-markets, the condition is that the undertaking is dominant in the 
tying market and/or the tied after-market.
35 Case T-201-04 Microsoft v Commission [2007] ECR II-3601, in particular 
paragraphs 842, 859 to 862, 867 and 869.
36 Case T-201-04 Microsoft v Commission [2007] ECR II-3601, para-
graphs 917, 921 and 922.
37 Case T-30-89 Hilti v Commission [1991] ECR II-1439, paragraph 67.
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allowing stand-alone production for both the tying and the 
tied product 36. Evidence that two products are distinct could 
include direct evidence that, when given a choice, customers 
purchase the tying and the tied products separately from 
different sources of supply, or indirect evidence, such as the 
presence on the market of undertakings specialised in the 
manufacture or sale of the tied product without the tying 
product 37 or of each of the products bundled by the domi-
nant undertaking, or evidence indicating that undertakings 
with little market power, particularly in competitive markets, 
tend not to tie or not to bundle such products.

(b) Anti-competitive foreclosure in the tied and/
or tying market

52. Tying or bundling may lead to anti-competitive effects 
in the tied market, the tying market, or both at the same 
time. However, even when the aim of the tying or bundling 
is to protect the dominant undertaking’s position in the 
tying market, this is done indirectly through foreclosing the 
tied market. In addition to the factors already mentioned in 
paragraph 20, the Commission considers that the following 
factors are generally of particular importance for identifying 
cases of likely or actual anti-competitive foreclosure.

53. The risk of anti-competitive foreclosure is expected to 
be greater where the dominant undertaking makes its tying 
or bundling strategy a lasting one, for example through 
technical tying which is costly to reverse. Technical tying 
also reduces the opportunities for resale of individual 
components.

54. In the case of bundling, the undertaking may have a 
dominant position for more than one of the products in 
the bundle. The greater the number of such products in the 
bundle, the stronger the likely anti-competitive foreclosure. 
This is particularly true if the bundle is difficult for a 
competitor to replicate, either on its own or in combination 
with others.

55. The tying may lead to less competition for customers 
interested in buying the tied product, but not the tying 
product. If there is not a sufficient number of customers 
who will buy the tied product alone to sustain competitors 
of the dominant undertaking in the tied market, the tying 
can lead to those customers facing higher prices.

56. If the tying and the tied product can be used in variable 
proportions as inputs to a production process, customers 
may react to an increase in price for the tying product 
by increasing their demand for the tied product while 
decreasing their demand for the tying product. By tying the 
two products the dominant undertaking may seek to avoid 
this substitution and as a result be able to raise its prices.

57. If the prices the dominant undertaking can charge in the 
tying market are regulated, tying may allow the dominant 
undertaking to raise prices in the tied market in order to 
compensate for the loss of revenue caused by the regulation 
in the tying market.

58. If the tied product is an important complementary 
product for customers of the tying product, a reduction 
of alternative suppliers of the tied product and hence a 
reduced availability of that product can make entry to the 
tying market alone more difficult.

(c) Multi-product rebates

59. A multi-product rebate may be anti-competitive on the 
tied or the tying market if it is so large that equally efficient 
competitors offering only some of the components cannot 
compete against the discounted bundle.

60. In theory, it would be ideal if the effect of the rebate 
could be assessed by examining whether the incremental 
revenue covers the incremental costs for each product in 
the dominant undertaking’s bundle. However, in practice 
assessing the incremental revenue is complex. Therefore, 
in its enforcement practice the Commission will in most 
situations use the incremental price as a good proxy. If the 
incremental price that customers pay for each of the domi-
nant undertaking’s products in the bundle remains above the 
LRAIC of the dominant undertaking from including that 
product in the bundle, the Commission will normally not 
intervene since an equally efficient competitor with only one 
product should in principle be able to compete profitably 
against the bundle. Enforcement action may, however, be 
warranted if the incremental price is below the LRAIC, 
because in such a case even an equally efficient competitor 
may be prevented from expanding or entering 38.

61. If the evidence suggests that competitors of the domi-
nant undertaking are selling identical bundles, or could 
do so in a timely way without being deterred by possible 
additional costs, the Commission will generally regard 
this as a bundle competing against a bundle, in which 
case the relevant question is not whether the incremental 
revenue covers the incremental costs for each product in 
the bundle, but rather whether the price of the bundle as 
a whole is predatory.

(d) Efficiencies

62. Provided that the conditions set out in Section III D 
are fulfilled, the Commission will look into claims by 
dominant undertakings that their tying and bundling 
practices may lead to savings in production or distribution 
that would benefit customers. The Commission may also 
consider whether such practices reduce transaction costs 
for customers, who would otherwise be forced to buy the 
components separately, and enable substantial savings on 
packaging and distribution costs for suppliers. It may also 
examine whether combining two independent products into 
a new, single product might enhance the ability to bring 
such a product to the market to the benefit of consumers. 
The Commission may also consider whether tying and 
bundling practices allow the supplier to pass on efficiencies 

38 In principle, the LRAIC cost benchmark is relevant here as long as 
competitors are not able to also sell bundles (see paragraphs 23 to 27 
and paragraph 61).
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arising from its production or purchase of large quantities 
of the tied product.

C. Predation

63. In line with its enforcement priorities, the 
Commission will generally intervene where there is 
evidence showing that a dominant undertaking engages 
in predatory conduct by deliberately incurring losses or 
foregoing profits in the short term (referred to hereafter 
as ‘sacrifice’), so as to foreclose or be likely to foreclose 
one or more of its actual or potential competitors with a 
view to strengthening or maintaining its market power, 
thereby causing consumer harm 39.

(a) Sacrifice

64. Conduct will be viewed by the Commission as entailing 
a sacrifice if, by charging a lower price for all or a particular 
part of its output over the relevant time period, or by 
expanding its output over the relevant time period, the 
dominant undertaking incurred or is incurring losses that 
could have been avoided. The Commission will take AAC 
as the appropriate starting point for assessing whether the 
dominant undertaking incurred or is incurring avoidable 
losses. If a dominant undertaking charges a price below 
AAC for all or part of its output, it is not recovering the 
costs that could have been avoided by not producing that 
output: it is incurring a loss that could have been avoided 40. 
Pricing below AAC will thus in most cases be viewed by the 
Commission as a clear indication of sacrifice 41.

65. However, the concept of sacrifice does not only include 
pricing below AAC 42. In order to show a predatory strategy, 
the Commission may also investigate whether the allegedly 
predatory conduct led in the short term to net revenues 
lower than could have been expected from a reasonable 

alternative conduct, that is to say, whether the dominant 
undertaking incurred a loss that it could have avoided 43. 
The Commission will not compare the actual conduct with 
hypothetical or theoretical alternatives that might have been 
more profitable. Only economically rational and practicable 
alternatives will be considered which, taking into account 
the market conditions and business realities facing the 
dominant undertaking, can realistically be expected to be 
more profitable.

66. In some cases it will be possible to rely upon direct 
evidence consisting of documents from the dominant under-
taking which clearly show a predatory strategy 44, such as a 
detailed plan to sacrifice in order to exclude a competitor, to 
prevent entry or to pre-empt the emergence of a market, or 
evidence of concrete threats of predatory action 45.

(b) Anti-competitive foreclosure

67. If sufficient reliable data are available, the Commission 
will apply the equally efficient competitor analysis, described 
in paragraphs 25 to 27, to determine whether the conduct is 
capable of harming consumers. Normally only pricing below 
LRAIC is capable of foreclosing as efficient competitors 
from the market.

68. In addition to the factors already mentioned in para-
graph 20, the Commission will generally investigate whether 
and how the suspected conduct reduces the likelihood that 
competitors will compete. For instance, if the dominant 
undertaking is better informed about cost or other market 
conditions, or can distort market signals about profitability, 
it may engage in predatory conduct so as to influence the 
expectations of potential entrants and thereby deter entry. 
If the conduct and its likely effects are felt on multiple 
markets and/or in successive periods of possible entry, the 
dominant undertaking may be shown to be seeking a repu-
tation for predatory conduct. If the targeted competitor is 
dependent on external financing, substantial price decreases 
or other predatory conduct by the dominant undertaking 
could adversely affect the competitor’s performance so that 
its access to further financing may be seriously undermined.

69. The Commission does not consider that it is necessary 
to show that competitors have exited the market in order 
to show that there has been anti-competitive foreclosure. 
The possibility cannot be excluded that the dominant 
undertaking may prefer to prevent the competitor from 
competing vigorously and have it follow the dominant 
undertaking’s pricing, rather than eliminate it from the 
market altogether. Such disciplining avoids the risk inherent 
in eliminating competitors, in particular the risk that the 

39 The Commission may also pursue predatory practices by dominant 
undertakings on secondary markets on which they are not yet dominant. 
In particular, the Commission will be more likely to find such an abuse 
in sectors where activities are protected by a legal monopoly. While the 
dominant undertaking does not need to engage in predatory conduct to 
protect its dominant position in the market protected by legal monopoly, 
it may use the profits gained in the monopoly market to cross-subsidize 
its activities in another market and thereby threaten to eliminate effective 
competition in that other market.
40 In most cases the average variable cost (AVC) and AAC will be the 
same, as often only variable costs can be avoided. However, in circum-
stances where AVC and AAC differ, the latter better reflects possible 
sacrifice: for example, if the dominant undertaking had to expand capacity 
in order to be able to predate, then the sunk costs of that extra capacity 
should be taken into account in looking at the dominant undertaking’s 
losses. Those costs would be reflected in the AAC, but not the AVC. viewed 
by the Commission as a clear indication of sacrifice (1).
41 In Case 62-86 AKZO Chemie v Commission [1991] ECR I-3359, 
paragraph 71, the Court held, in relation to pricing below average variable 
cost (AVC), that: ‘A dominant undertaking has no interest in applying such 
prices except that of eliminating competitors so as to enable it subsequently 
to raise its price by taking advantage of its monopolistic position, since 
each sale generates a loss…’.
42 If the estimate of cost is based on the direct cost of production (as 
registered in the undertaking’s accounts), it may not adequately capture 
whether or not there has been a sacrifice.
43 However, undertakings should not be penalised for incurring ex post 
losses where the ex ante decision to engage in the conduct was taken in 
good faith, that is to say, if they can provide conclusive evidence that they 
could reasonably expect that the activity would be profitable.

44 See Case T-83-91 Tetra Pak International v Commission (Tetra Pak II) 
[1994] ECR II-755, paragraphs 151 and 171, and Case T-340-03 France 
Télécom v Commission [2007] ECR II-107, paragraphs 198 to 215.
45 In Case 62-86 AKZO Chemie v Commission [1991] ECR I-3359, the 
Court accepted that there was clear evidence of AKZO threatening ECS 
in two meetings with below cost pricing if it did not withdraw from the 
organic peroxides market. In addition there was a detailed plan, with 
figures, describing the measures that AKZO would put into effect if ECS 
would not withdraw from the market (see paragraphs 76 to 82, 115, and 
131 to 140).
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assets of the competitor are sold at a low price and stay in 
the market, creating a new low cost entrant.

70. Generally speaking, consumers are likely to be harmed if 
the dominant undertaking can reasonably expect its market 
power after the predatory conduct comes to an end to be 
greater than it would have been had the undertaking not 
engaged in that conduct in the first place, that is to say, if 
the undertaking is likely to be in a position to benefit from 
the sacrifice.

71. This does not mean that the Commission will only 
intervene if the dominant undertaking would be likely to 
be able to increase its prices above the level persisting in the 
market before the conduct. It is sufficient, for instance, that 
the conduct would be likely to prevent or delay a decline 
in prices that would otherwise have occurred. Identifying 
consumer harm is not a mechanical calculation of profits 
and losses, and proof of overall profits is not required. 
Likely consumer harm may be demonstrated by assessing 
the likely foreclosure effect of the conduct, combined with 
consideration of other factors, such as entry barriers 46. In 
this context, the Commission will also consider possibilities 
of re-entry.

72. It may be easier for the dominant undertaking to 
engage in predatory conduct if it selectively targets specific 
customers with low prices, as this will limit the losses 
incurred by the dominant undertaking.

73. It is less likely that the dominant undertaking engages 
in predatory conduct if the conduct concerns a low price 
applied generally for a long period of time.

(c) Efficiencies

74. In general it is considered unlikely that predatory 
conduct will create efficiencies. However, provided that 
the conditions set out in Section III D are fulfilled, the 
Commission will consider claims by a dominant under-
taking that the low pricing enables it to achieve economies 
of scale or efficiencies related to expanding the market.

D. Refusal to supply and margin squeeze

75. When setting its enforcement priorities, the Commission 
starts from the position that, generally speaking, any under-
taking, whether dominant or not, should have the right 

to choose its trading partners and to dispose freely of 
its property. The Commission therefore considers that 
intervention on competition law grounds requires careful 
consideration where the application of Article 82 would 
lead to the imposition of an obligation to supply on the 
dominant undertaking 47. The existence of such an obligation 
- even for a fair remuneration - may undermine undertak-
ings’ incentives to invest and innovate and, thereby, possibly 
harm consumers. The knowledge that they may have a duty 
to supply against their will may lead dominant undertak-
ings - or undertakings who anticipate that they may become 
dominant - not to invest, or to invest less, in the activity in 
question. Also, competitors may be tempted to free ride on 
investments made by the dominant undertaking instead of 
investing themselves. Neither of these consequences would, 
in the long run, be in the interest of consumers.

76. Typically competition problems arise when the domi-
nant undertaking competes on the ‘downstream’ market with 
the buyer whom it refuses to supply. The term ‘downstream 
market’ is used to refer to the market for which the refused 
input is needed in order to manufacture a product or provide 
a service. This section deals only with this type of refusal.

77. Other types of possibly unlawful refusal to supply, in 
which the supply is made conditional upon the purchaser 
accepting limitations on its conduct, are not dealt with 
in this section. For instance, halting supplies in order to 
punish customers for dealing with competitors or refusing 
to supply customers that do not agree to tying arrangements, 
will be examined by the Commission in line with the 
principles set out in the sections on exclusive dealing and 
tying and bundling. Similarly, refusals to supply aimed at 
preventing the purchaser from engaging in parallel trade 48 
or from lowering its resale price are also not dealt with in 
this section.

78. The concept of refusal to supply covers a broad range 
of practices, such as a refusal to supply products to existing 
or new customers 49, refusal to license intellectual property 
rights 50, including when the licence is necessary to provide 
interface information 51, or refusal to grant access to an 
essential facility or a network 52.

79. The Commission does not regard it as necessary for the 
refused product to have been already traded: it is sufficient 
that there is demand from potential purchasers and that a 
potential market for the input at stake can be identified 53. 
Likewise, it is not necessary for there to be actual refusal on 

46 This was confirmed in Case T-83-91 Tetra Pak International v 
Commission (Tetra Pak II) [1994] ECR II-755, upheld on appeal in Case 
C-333-94 P Tetra Pak International v Commission [1996] ECR I-5951, where 
the Court of First Instance stated that proof of actual recoupment was not 
required (paragraph 150 in fine). More in general, as predation may turn 
out to be more difficult than expected at the start of the conduct, the total 
costs to the dominant undertaking of predating could outweigh its later 
profits and thus make actual recoupment impossible while it may still be 
rational to decide to continue with the predatory strategy that it started 
some time ago. See also COMP/38.233 Wanadoo Interactive, Commission 
Decision of 16 July 2003, paragraphs 332 to 367.
47 Joined Cases C-241-91 P and C-242-91 Radio Telefis Eireann (RTE) and 
Independent Television Publications (ITP) v Commission (Magill) [1995] 
ECR I-743, paragraph 50; Case C-418-01 IMS Health v NDC Health [2004] 
ECR I-5039, paragraph 35; Case T-201-04 Microsoft v Commission [2007] 
ECR II-3601, paragraphs 319, 330, 331, 332 and 336.

48 See Judgment of 16 September 2008 in Joined Cases C-468-06 to 
C-478-06 Sot. Lélos kai Sia and Others v GlaxoSmithKline, not yet reported.
49 Joined Cases 6-73 and 7-73 Istituto Chemioterapico Italiano and 
Commercial Solvents v Commission [1974] ECR 223.
50 Joined Cases C-241-91 P and C-242-91 P Radio Telefis Eireann (RTE) 
and Independent Television Publications Ltd (ITP) v Commission (Magill) 
[1995] ECR 743; Case C-418-01 IMS Health v NDC Health [2004] ECR 
I-5039. Those judgments show that in exceptional circumstances a refusal 
to license intellectual property rights is abusive.
51 See Case T-201-04 Microsoft v Commission [2007] ECR II-3601.
52 See Commission Decision 94-19-EC of 21 December 1993 in Case 
IV/34.689 Sea Containers v Stena Sealink - Interim Measures (OJ L 15, 
18.1.1994, p. 8) and Commission Decision 92-213-EEC of 26 February 1992 
in Case IV/33.544 British Midland v Aer Lingus - (OJ L 96, 10.4.1992, p. 34).
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the part of a dominant undertaking; ‘constructive refusal’ is 
sufficient. Constructive refusal could, for example, take the 
form of unduly delaying or otherwise degrading the supply 
of the product or involve the imposition of unreasonable 
conditions in return for the supply.

80. Finally, instead of refusing to supply, a dominant under-
taking may charge a price for the product on the upstream 
market which, compared to the price it charges on the 
downstream market 54, does not allow even an equally 
efficient competitor to trade profitably in the downstream 
market on a lasting basis (a so-called ‘margin squeeze’). In 
margin squeeze cases the benchmark which the Commission 
will generally rely on to determine the costs of an equally 
efficient competitor are the LRAIC of the downstream 
division of the integrated dominant undertaking 55.

81. The Commission will consider these practices as an 
enforcement priority if all the following circumstances are 
present:

– the refusal relates to a product or service that is objectively 
necessary to be able to compete effectively on a downstream 
market,

– the refusal is likely to lead to the elimination of effective 
competition on the downstream market, and

– the refusal is likely to lead to consumer harm.

82. In certain specific cases, it may be clear that imposing 
an obligation to supply is manifestly not capable of having 
negative effects on the input owner’s and/or other opera-
tors’ incentives to invest and innovate upstream, whether 
ex ante or ex post. The Commission considers that this is 
particularly likely to be the case where regulation compat-
ible with Community law already imposes an obligation to 
supply on the dominant undertaking and it is clear, from 
the considerations underlying such regulation, that the 
necessary balancing of incentives has already been made 
by the public authority when imposing such an obligation 
to supply. This could also be the case where the upstream 
market position of the dominant undertaking has been 
developed under the protection of special or exclusive rights 
or has been financed by state resources. In such specific 
cases there is no reason for the Commission to deviate from 
its general enforcement standard of showing likely anti-
competitive foreclosure, without considering whether the 
three circumstances referred to in paragraph 81 are present.

(a) Objective necessity of the input

83. In examining whether a refusal to supply deserves its 
priority attention, the Commission will consider whether 
the supply of the refused input is objectively necessary for 
operators to be able to compete effectively on the market. 
This does not mean that, without the refused input, no 
competitor could ever enter or survive on the downstream 
market 56. Rather, an input is indispensable where there is 
no actual or potential substitute on which competitors in 
the downstream market could rely so as to counter - at 
least in the long-term - the negative consequences of the 
refusal 57. In this regard, the Commission will normally make 
an assessment of whether competitors could effectively 
duplicate the input produced by the dominant undertaking 
in the foreseeable future 58. The notion of duplication means 
the creation of an alternative source of efficient supply that 
is capable of allowing competitors to exert a competitive 
constraint on the dominant undertaking in the downstream 
market 59.

84. The criteria set out in paragraph 81 apply both to 
cases of disruption of previous supply, and to refusals to 
supply a good or service which the dominant company 
has not previously supplied to others (de novo refusals to 
supply). However, the termination of an existing supply 
arrangement is more likely to be found to be abusive than 
a de novo refusal to supply. For example, if the dominant 
undertaking had previously been supplying the requesting 
undertaking, and the latter had made relationship-specific 
investments in order to use the subsequently refused input, 
the Commission may be more likely to regard the input 
in question as indispensable. Similarly, the fact that the 
owner of the essential input in the past has found it in its 
interest to supply is an indication that supplying the input 
does not imply any risk that the owner receives inadequate 
compensation for the original investment. It would there-
fore be up to the dominant company to demonstrate why 
circumstances have actually changed in such a way that the 
continuation of its existing supply relationship would put 
in danger its adequate compensation.

53 Case C-418-01 IMS Health v NDC Health [2004] ECR I-5039, 
paragraph 44.
54 Including a situation in which an integrated undertaking that sells a 
‘system’ of complementary products refuses to sell one of the comple-
mentary products on an unbundled basis to a competitor that produces 
the other complementary product.
55 In some cases, however, the LRAIC of a non-integrated competitor 
downstream might be used as the benchmark, for example when it 
is not possible to clearly allocate the dominant undertaking’s costs to 
downstream and upstream operations.

56 Case T-201-04 Microsoft v Commission [2007] ECR II-3601, para-
graphs 428 and 560 to 563.
57 Joined Cases C-241-91 P and C-242-91 Radio Telefis Eireann (RTE) and 
Independent Television Publications LTD (ITP) v Commission (Magill) [1995] 
ECR 743, paragraphs 52 and 53; Case 7-97 Oscar Bronner v Mediaprint 
Zeitungs- und Zeitschriftenverlag, Mediaprint Zeitungsvertriebsgesellschaft 
and Mediaprint Anzeigengesellschaft [1998] ECR I-7791, paragraphs 44 
and 45; Case T-201-04 Microsoft v Commission [2007] ECR II-3601, 
paragraph 421.
58 In general, an input is likely to be impossible to replicate when it 
involves a natural monopoly due to scale or scope economies, where 
there are strong network effects or when it concerns so-called ‘single 
source’ information. However, in all cases account should be taken of the 
dynamic nature of the industry and, in particular whether or not market 
power can rapidly dissipate.
59 Case 7-97 Oscar Bronner v  Mediapr int  Ze i tungs-  und 
Zeitschriftenverlag, Mediaprint Zeitungsvertriebsgesellschaft and 
Mediaprint Anzeigengesellschaft [1998] ECR I-7791, paragraph 46, Case 
C-418-01 IMS Health v NDC Health [2004] ECR I-5039, paragraph 29.
60 Case T-201-04 Microsoft v Commission [2007] ECR II-3601, para-
graphs 643, 647, 648, 649, 652, 653 and 656.
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(b) Elimination of effective competition

85. If the requirements set out in paragraphs 83 and 84 
are fulfilled, the Commission considers that a dominant 
undertaking’s refusal to supply is generally liable to elimi-
nate, immediately or over time, effective competition in the 
downstream market. The likelihood of effective competition 
being eliminated is generally greater the higher the market 
share of the dominant undertaking in the downstream 
market. The less capacity-constrained the dominant 
undertaking is relative to competitors in the downstream 
market, the closer the substitutability between the dominant 
undertaking’s output and that of its competitors in the 
downstream market, the greater the proportion of competi-
tors in the downstream market that are affected, and the 
more likely it is that the demand that could be served by the 
foreclosed competitors would be diverted away from them 
to the advantage of the dominant undertaking.

(c) Consumer harm

86. In examining the likely impact of a refusal to supply on 
consumer welfare, the Commission will examine whether, 
for consumers, the likely negative consequences of the 
refusal to supply in the relevant market outweigh over time 
the negative consequences of imposing an obligation to 
supply. If they do, the Commission will normally pursue 
the case.

87. The Commission considers that consumer harm may, 
for instance, arise where the competitors that the domi-
nant undertaking forecloses are, as a result of the refusal, 
prevented from bringing innovative goods or services to 
market and/or where follow-on innovation is likely to be 
stifled 60. This may be particularly the case if the undertaking 
which requests supply does not intend to limit itself essen-
tially to duplicating the goods or services already offered 
by the dominant undertaking on the downstream market, 
but intends to produce new or improved goods or services 

for which there is a potential consumer demand or is likely 
to contribute to technical development 61.

88. The Commission also considers that a refusal to supply 
may lead to consumer harm where the price in the upstream 
input market is regulated, the price in the downstream 
market is not regulated and the dominant undertaking, by 
excluding competitors on the downstream market through 
a refusal to supply, is able to extract more profits in the 
unregulated downstream market than it would otherwise do.

(d) Efficiencies

89. The Commission will consider claims by the dominant 
undertaking that a refusal to supply is necessary to allow 
the dominant undertaking to realise an adequate return 
on the investments required to develop its input business, 
thus generating incentives to continue to invest in the 
future, taking the risk of failed projects into account. The 
Commission will also consider claims by the dominant 
undertaking that its own innovation will be negatively 
affected by the obligation to supply, or by the structural 
changes in the market conditions that imposing such an 
obligation will bring about, including the development of 
follow-on innovation by competitors.

90. However, when considering such claims, the Commission 
will ensure that the conditions set out in Section III D are 
fulfilled. In particular, it falls on the dominant undertaking 
to demonstrate any negative impact which an obligation to 
supply is likely to have on its own level of innovation 62. If a 
dominant undertaking has previously supplied the input in 
question, this can be relevant for the assessment of any claim 
that the refusal to supply is justified on efficiency grounds.

61 Case C-418-01 IMS Health v NDC Health [2004] ECR I-5039, para-
graph 49; Case T-201-04 Microsoft v Commission [2007] ECR II-3601, 
paragraph 658.
62 Case T-201-04 Microsoft v Commission [2007] ECR I I -3601, 
paragraph 659.
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II. Exemptions
A. Individual exemptions

9. Commission Notice No 2004/C 101/08 of 27 April 2004, Guidelines on the 
application of Article 81(3) of the Treaty

1. Introduction

1. Article 81(3) of the Treaty sets out an exception rule, 
which provides a defence to undertakings against a 
finding of an infringement of Article 81(1) of the Treaty. 
Agreements, decisions of associations of undertakings and 
concerted practices 1 caught by Article 81(1) which satisfy 
the conditions of Article 81(3) are valid and enforceable, 
no prior decision to that effect being required.

2. Article 81(3) can be applied in individual cases or to 
categories of agreements and concerted practices by way 
of block exemption regulation. Regulation 1/2003 on the 
implementation of the competition rules laid down in 
Articles 81 and 82 2 does not affect the validity and legal 
nature of block exemption regulations. All existing block 
exemption regulations remain in force and agreements 
covered by block exemption regulations are legally valid 
and enforceable even if they are restrictive of competition 
within the meaning of Article 81(1) 3. Such agreements 
can only be prohibited for the future and only upon formal 
withdrawal of the block exemption by the Commission 
or a national competition authority 4. Block exempted 
agreements cannot be held invalid by national courts in 
the context of private litigation.

3. The existing guidelines on vertical restraints, horizontal 
cooperation agreements and technology transfer agree-
ments 5 deal with the application of Article 81 to various 
types of agreements and concerted practices. The purpose 
of those guidelines is to set out the Commission’s view of 
the substantive assessment criteria applied to the various 
types of agreements and practices.

4. The present guidelines set out the Commission’s inter-
pretation of the conditions for exception contained in 
Article 81(3). It thereby provides guidance on how it will 
apply Article 81 in individual cases. Although not binding 
on them, these guidelines also intend to give guidance to 
the courts and authorities of the Member States in their 
application of Article 81(1) and (3) of the Treaty.

5. The guidelines establish an analytical framework for the 
application of Article 81(3). The purpose is to develop a 
methodology for the application of this Treaty provision. 
This methodology is based on the economic approach 
already introduced and developed in the guidelines on 
vertical restraints, horizontal co-operation agreements 
and technology transfer agreements. The Commission 
will follow the present guidelines, which provide more 
detailed guidance on the application of the four conditions 
of Article 81(3) than the guidelines on vertical restraints, 
horizontal co-operation agreements and technology transfer 
agreements, also with regard to agreements covered by 
those guidelines.

6. The standards set forth in the present guidelines must be 
applied in light of the circumstances specific to each case. 
This excludes a mechanical application. Each case must be 
assessed on its own facts and the guidelines must be applied 
reasonably and flexibly.

7. With regard to a number of issues, the present guide-
lines outline the current state of the case law of the 
Court of Justice. However, the Commission also intends 
to explain its policy with regard to issues that have not 
been dealt with in the case law, or that are subject to 
interpretation. The Commission’s position, however, is 
without prejudice to the case law of the Court of Justice 
and the Court of First Instance concerning the interpreta-
tion of Article 81(1) and (3), and to the interpretation 
that the Community Courts may give to those provisions 
in the future.

1 In the following the term “agreement” includes concerted practices 
and decisions of associations of undertakings.
2 OJ L 1, 4.1.2003, p. 1.
3 All existing block exemption regulations and Commission notices are 
available on the DG Competition web-site: http://www.europa.eu.int/
comm/dgs/competition
4 See paragraph 36 below.

5 See Commission Notice on Guidelines on vertical restraints (OJ C 291, 
13.10.2000, p. 1), Commission Notice on Guidelines on the application 
of Article 81 of the Treaty to horizontal cooperation agreements (OJ C 3, 
6.1.2001, p. 2), and Commission Notice on Guidelines on the application 
of Article 81 of the Treaty to technology transfer agreements, not yet 
published.
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2. The General framework of Article 81 EC

2.1. The Treaty provisions

8. Article 81(1) prohibits all agreements between undertak-
ings, decisions by associations of undertakings and concerted 
practices which may affect trade between Member States 6 
and which have as their object or effect the prevention, 
restriction or distortion of competition 7.

9. As an exception to this rule Article 81(3) provides that 
the prohibition contained in Article 81(1) may be declared 
inapplicable in case of agreements which contribute to 
improving the production or distribution of goods or to 
promoting technical or economic progress, while allowing 
consumers a fair share of the resulting benefits, and which 
do not impose restrictions which are not indispensable to 
the attainment of these objectives, and do not afford such 
undertakings the possibility of eliminating competition 
in respect of a substantial part of the products concerned.

10. According to Article 1(1) of Regulation 1/2003 agree-
ments which are caught by Article 81(1) and which do 
not satisfy the conditions of Article 81(3) are prohibited, 
no prior decision to that effect being required 8. According 
to Article 1(2) of the same Regulation agreements which 
are caught by Article 81(1) but which satisfy the condi-
tions of Article 81(3) are not prohibited, no prior decision 
to that effect being required. Such agreements are valid 
and enforceable from the moment that the conditions of 
Article 81(3) are satisfied and for as long as that remains 
the case.

11. The assessment under Article 81 thus consists of two 
parts. The first step is to assess whether an agreement 
between undertakings, which is capable of affecting trade 
between Member States, has an anti-competitive object or 
actual or potential 9 anti-competitive effects. The second 
step, which only becomes relevant when an agreement is 
found to be restrictive of competition, is to determine the 
pro-competitive benefits produced by that agreement and to 
assess whether these pro-competitive effects outweigh the 
anti-competitive effects. The balancing of anti-competitive 
and pro-competitive effects is conducted exclusively within 
the framework laid down by Article 81(3)10.

12. The assessment of any countervailing benefits under 
Article 81(3) necessarily requires prior determination of 
the restrictive nature and impact of the agreement. To 
place Article 81(3) in its proper context it is appropriate 

to briefly outline the objective and principal content of 
the prohibition rule of Article 81(1). The Commission 
guidelines on vertical restraints, horizontal co-operation 
agreements and technology transfer agreements 11 contain 
substantial guidance on the application of Article 81(1) 
to various types of agreements. The present guidelines are 
therefore limited to recalling the basic analytical framework 
for applying Article 81(1).

2.2. The prohibition rule of Article 81(1)

2.2.1. General remarks

13. The objective of Article 81 is to protect competition on 
the market as a means of enhancing consumer welfare and 
of ensuring an efficient allocation of resources. Competition 
and market integration serve these ends since the creation 
and preservation of an open single market promotes an 
efficient allocation of resources throughout the Community 
for the benefit of consumers.

14. The prohibition rule of Article 81(1) applies to restrictive 
agreements and concerted practices between undertakings 
and decisions by associations of undertakings in so far as 
they are capable of affecting trade between Member States. 
A general principle underlying Article 81(1) which is 
expressed in the case law of the Community Courts is that 
each economic operator must determine independently the 
policy, which he intends to adopt on the market 12. In view 
of this the Community Courts have defined “agreements”, 
“decisions” and “concerted practices” as Community law 
concepts which allow a distinction to be made between the 
unilateral conduct of an undertaking and co-ordination of 
behaviour or collusion between undertakings 13. Unilateral 
conduct is subject only to Article 82 of the Treaty as far 
as Community competition law is concerned. Moreover, 
the convergence rule set out in Article 3(2) of Regulation 
1/2003 does not apply to unilateral conduct. This provi-
sion applies only to agreements, decisions and concerted 
practices, which are capable of affecting trade between 
Member States. Article 3(2) provides that when such 
agreements, decisions and concerted practices are not 
prohibited by Article 81, they cannot be prohibited by 
national competition law. Article 3 is without prejudice to 
the fundamental principle of primacy of Community law, 
which entails in particular that agreements and abusive 
practices that are prohibited by Articles 81 and 82 cannot 
be upheld by national law 14.

11 See note above.
12 See e.g. Case C-49-92 P, Anic Partecipazioni, [1999] ECR I-4125, 
paragraph 116; and Joined Cases 40-73 to 48-73 and others, Suiker Unie, 
[1975] ECR page 1663, paragraph 173.
13 See in this respect paragraph 108 of the judgment in Anic 
Partecipazioni cited in the previous note and Case C-277-87, Sandoz 
Prodotti, [1990] ECR I-45.
14 See in this respect e.g. Case 14-68, Walt Wilhelm, [1969] ECR 1, and 
more recently Case T-203-01, Michelin (II), [2003] ECR II…, paragraph 112.

6 The concept of effect on trade between Member States is dealt with 
in separate guidelines.
7 In the following the term “restriction” includes the prevention and 
distortion of competition.
8 According to Article 81(2) such agreements are automatically void.
9 Article 81(1) prohibits both actual and potential anti-competitive effects, 
see e.g. Case C-7-95 P, John Deere, [1998] ECR I-3111, paragraph 77.
10 See Case T-65-98, Van den Bergh Foods, [2003] ECR II…, para-
graph 107 and Case T-112-99, Métropole télévision (M6) and others, 
[2001] ECR II-2459, paragraph 74, where the Court of First Instance held 
that it is only in the precise framework of Article 81(3) that the pro- and 
anti-competitive aspects of a restriction may be weighed.
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15. The type of co-ordination of behaviour or collu-
sion between undertakings falling within the scope of 
Article 81(1) is that where at least one undertaking vis-
à-vis another undertaking undertakes to adopt a certain 
conduct on the market or that as a result of contacts between 
them uncertainty as to their conduct on the market is 
eliminated or at least substantially reduced 15. It follows that 
co-ordination can take the form of obligations that regulate 
the market conduct of at least one of the parties as well as 
of arrangements that influence the market conduct of at 
least one of the parties by causing a change in its incentives. 
It is not required that co-ordination is in the interest of all 
the undertakings concerned 16. Co-ordination must also not 
necessarily be express. It can also be tacit. For an agreement 
to be capable of being regarded as having been concluded 
by tacit acceptance there must be an invitation from an 
undertaking to another undertaking, whether express or 
implied, to fulfil a goal jointly 17. In certain circumstances an 
agreement may be inferred from and imputed to an ongoing 
commercial relationship between the parties 18. However, 
the mere fact that a measure adopted by an undertaking 
falls within the context of on-going business relations is 
not sufficient 19.

16. Agreements between undertakings are caught by the 
prohibition rule of Article 81(1) when they are likely to 
have an appreciable adverse impact on the parameters of 
competition on the market, such as price, output, product 
quality, product variety and innovation. Agreements can 
have this effect by appreciably reducing rivalry between the 
parties to the agreement or between them and third parties.

2.2.2. The basic principles for assessing agreements 
under Article 81(1)

17. The assessment of whether an agreement is restrictive 
of competition must be made within the actual context in 
which competition would occur in the absence of the agree-
ment with its alleged restrictions 20. In making this assess-
ment it is necessary to take account of the likely impact of 
the agreement on inter-brand competition (i.e. competition 
between suppliers of competing brands) and on intra-brand 
competition (i.e. competition between distributors of the 
same brand). Article 81(1) prohibits restrictions of both 
inter-brand competition and intra-brand competition 21.

18. For the purpose of assessing whether an agreement or its 
individual parts may restrict inter-brand competition and/
or intra-brand competition it needs to be considered how 

and to what extent the agreement affects or is likely to affect 
competition on the market. The following two questions 
provide a useful framework for making this assessment. 
The first question relates to the impact of the agreement 
on inter-brand competition while the second question 
relates to the impact of the agreement on intra-brand 
competition. As restraints may be capable of affecting both 
inter-brand competition and intra-brand competition at 
the same time, it may be necessary to analyse a restraint in 
light of both questions before it can be concluded whether 
or not competition is restricted within the meaning of 
Article 81(1):

(1) Does the agreement restrict actual or potential compe-
tition that would have existed without the agreement? 
If so, the agreement may be caught by Article 81(1). In 
making this assessment it is necessary to take into account 
competition between the parties and competition from third 
parties. For instance, where two undertakings established 
in different Member States undertake not to sell products 
in each other’s home markets, (potential) competition that 
existed prior to the agreement is restricted. Similarly, where 
a supplier imposes obligations on his distributors not to sell 
competing products and these obligations foreclose third 
party access to the market, actual or potential competition 
that would have existed in the absence of the agreement is 
restricted. In assessing whether the parties to an agreement 
are actual or potential competitors the economic and legal 
context must be taken into account. For instance, if due to 
the financial risks involved and the technical capabilities 
of the parties it is unlikely on the basis of objective factors 
that each party would be able to carry out on its own the 
activities covered by the agreement the parties are deemed 
to be non-competitors in respect of that activity 22. It is for 
the parties to bring forward evidence to that effect.

(2) Does the agreement restrict actual or potential competi-
tion that would have existed in the absence of the contrac-
tual restraint (s)? If so, the agreement may be caught by 
Article 81(1). For instance, where a supplier restricts its 
distributors from competing with each other, (potential) 
competition that could have existed between the distributors 
absent the restraints is restricted. Such restrictions include 
resale price maintenance and territorial or customer sales 
restrictions between distributors. However, certain restraints 
may in certain cases not be caught by Article 81(1) when 
the restraint is objectively necessary for the existence of 
an agreement of that type or that nature 23. Such exclu-
sion of the application of Article 81(1) can only be made 
on the basis of objective factors external to the parties 
themselves and not the subjective views and characteristics 
of the parties. The question is not whether the parties 
in their particular situation would not have accepted to 
conclude a less restrictive agreement, but whether given 
the nature of the agreement and the characteristics of the 
market a less restrictive agreement would not have been 
concluded by undertakings in a similar setting. For instance, 

22 See in this respect e.g. Commission Decision in Elopak/Metal Box - Odin 
(OJ 1990 L 209, p. 15) and in TPS (OJ 1999 L 90, p. 6).
23 See in this respect the judgment in Société Technique Minière cited in 
note 20 and Case 258-78, Nungesser, [1982] ECR 2015.

15 See Joined Cases T-25-95 and others, Cimenteries CBR, [2000] ECR 
II-491, paragraphs 1849 and 1852; and Joined Cases T-202-98 and others, 
British Sugar, [2001] ECR II-2035, paragraphs 58 to 60.
16 See to that effect Case C-453-99, Courage v Crehan, [2001] ECR 
I-6297, and paragraph 3444 of the judgment in Cimenteries CBR cited 
in the previous note.
17 See in this respect Joined Cases C-2-01 P and C-3-01 P, Bundesverband 
der Arzneimittel-Importeure, [2004] ECR I…, paragraph 102.
18 See e.g. Joined Cases 25-84 and 26-84, Ford, [1985] ECR 2725.
19 See in this respect paragraph 141 of the judgment in Bundesverband 
der Arzneimittel-Importeure cited in note.
20 See Case 56-65, Société Technique Minière, [1966] ECR 337, and 
paragraph 76 of the judgment in John Deere, cited in note 9.
21 See in this respect e.g. Joined Cases 56-64 and 58-66, Consten and 
Grundig, [1966] ECR 429.
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territorial restraints in an agreement between a supplier and 
a distributor may for a certain period of time fall outside 
Article 81(1), if the restraints are objectively necessary 
in order for the distributor to penetrate a new market 24. 
Similarly, a prohibition imposed on all distributors not to 
sell to certain categories of end users may not be restrictive 
of competition if such restraint is objectively necessary for 
reasons of safety or health related to the dangerous nature 
of the product in question. Claims that in the absence of 
a restraint the supplier would have resorted to vertical 
integration are not sufficient. Decisions on whether or not 
to vertically integrate depend on a broad range of complex 
economic factors, a number of which are internal to the 
undertaking concerned.

19. In the application of the analytical framework set out 
in the previous paragraph it must be taken into account 
that Article 81(1) distinguishes between those agreements 
that have a restriction of competition as their object and 
those agreements that have a restriction of competition as 
their effect. An agreement or contractual restraint is only 
prohibited by Article 81(1) if its object or effect is to restrict 
inter-brand competition and/or intra-brand competition.

20. The distinction between restrictions by object and 
restrictions by effect is important. Once it has been estab-
lished that an agreement has as its object the restriction of 
competition, there is no need to take account of its concrete 
effects 25. In other words, for the purpose of applying 
Article 81(1) no actual anti-competitive effects need to 
be demonstrated where the agreement has a restriction of 
competition as its object. Article 81(3), on the other hand, 
does not distinguish between agreements that restrict 
competition by object and agreements that restrict competi-
tion by effect. Article 81(3) applies to all agreements that 
fulfil the four conditions contained therein 26.

21. Restrictions of competition by object are those that by 
their very nature have the potential of restricting competi-
tion. These are restrictions which in light of the objectives 
pursued by the Community competition rules have such a 
high potential of negative effects on competition that it is 
unnecessary for the purposes of applying Article 81(1) to 
demonstrate any actual effects on the market. This presump-
tion is based on the serious nature of the restriction and 
on experience showing that restrictions of competition by 
object are likely to produce negative effects on the market 
and to jeopardise the objectives pursued by the Community 
competition rules. Restrictions by object such as price fixing 
and market sharing reduce output and raise prices, leading 
to a misallocation of resources, because goods and services 
demanded by customers are not produced. They also lead to 

a reduction in consumer welfare, because consumers have 
to pay higher prices for the goods and services in question.

22. The assessment of whether or not an agreement has as its 
object the restriction of competition is based on a number 
of factors. These factors include, in particular, the content 
of the agreement and the objective aims pursued by it. It 
may also be necessary to consider the context in which it 
is (to be) applied and the actual conduct and behaviour of 
the parties on the market 27. In other words, an examination 
of the facts underlying the agreement and the specific 
circumstances in which it operates may be required before it 
can be concluded whether a particular restriction constitutes 
a restriction of competition by object. The way in which an 
agreement is actually implemented may reveal a restriction 
by object even where the formal agreement does not contain 
an express provision to that effect. Evidence of subjective 
intent on the part of the parties to restrict competition is a 
relevant factor but not a necessary condition.

23. Non-exhaustive guidance on what constitutes restric-
tions by object can be found in Commission block exemp-
tion regulations, guidelines and notices. Restrictions 
that are black-listed in block exemptions or identified as 
hardcore restrictions in guidelines and notices are generally 
considered by the Commission to constitute restrictions by 
object. In the case of horizontal agreements restrictions of 
competition by object include price fixing, output limitation 
and sharing of markets and customers 28. As regards vertical 
agreements the category of restrictions by object includes, 
in particular, fixed and minimum resale price maintenance 
and restrictions providing absolute territorial protection, 
including restrictions on passive sales 29.

24. If an agreement is not restrictive of competition by 
object it must be examined whether it has restrictive effects 
on competition. Account must be taken of both actual and 
potential effects 30. In other words the agreement must have 
likely anti-competitive effects. In the case of restrictions 
of competition by effect there is no presumption of anti-
competitive effects. For an agreement to be restrictive by 
effect it must affect actual or potential competition to such 
an extent that on the relevant market negative effects on 
prices, output, innovation or the variety or quality of goods 
and services can be expected with a reasonable degree of 
probability 31. Such negative effects must be appreciable. The 

27 See Joined Cases 29-83 and 30-83, CRAM and Rheinzink, [1984] ECR 
1679, paragraph 26, and Joined Cases 96-82 and others, Anseau-Navewa, 
[1983] ECR 3369, paragraphs 23–25.
28 See the Guidelines on horizontal cooperation agreements, cited in 
note, paragraph 25, and Article 5 of Commission Regulation 2658/2000 on 
the application of Article 81(3) of the Treaty to categories of specialisation 
agreements (OJ L 304, 5.12.2000, p. 3).
29 See Article 4 Commission Regulation 2790-1999 on the application 
of Article 81(3) of the Treaty to categories of vertical agreements and 
concerted practices (OJ L 336, 29.12.1999, p. 21) and the Guidelines 
on Vertical Restraints, cited in note, paragraph 46 et seq. See also Case 
279-87, Tipp-Ex, [1990] ECR I-261, and Case T-62-98, Volkswagen v 
Commission, [2000] ECR II-2707, paragraph 178.
30 See paragraph 77 of the judgment in John Deere cited in note 9.
31 It is not sufficient in itself that the agreement restricts the freedom 
of action of one or more of the parties, see paragraphs 76 and 77 of the 
judgment in Métropole television (M6) cited in note 10. This is in line 
with the fact that the object of Article 81 is to protect competition on the 
market for the benefit of consumers.

24 See rule 10 in paragraph 119 of the Guidelines on vertical restraints 
cited in note above, according to which inter alia passive sales restric-
tions - a hardcore restraint - are held to fall outside Article 81(1) for a 
period of 2 years when the restraint is linked to opening up new product 
or geographic markets.
25 See e.g. paragraph 99 of the judgment in Anic Partecipazioni cited 
in note 12.
26 See paragraph 46 below.
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prohibition rule of Article 81(1) does not apply when the 
identified anti-competitive effects are insignificant 32. This 
test reflects the economic approach which the Commission 
is applying. The prohibition of Article 81(1) only applies 
where on the basis of proper market analysis it can be 
concluded that the agreement has likely anti-competitive 
effects on the market 33. It is insufficient for such a finding 
that the market shares of the parties exceed the thresh-
olds set out in the Commission’s de minimis notice 34. 
Agreements falling within safe harbours of block exemption 
regulations may be caught by Article 81(1) but this is not 
necessarily so. Moreover, the fact that due to the market 
shares of the parties, an agreement falls outside the safe 
harbour of a block exemption is in itself an insufficient basis 
for finding that the agreement is caught by Article 81(1) 
or that it does not fulfil the conditions of Article 81(3). 
Individual assessment of the likely effects produced by the 
agreement is required.

25. Negative effects on competition within the relevant 
market are likely to occur when the parties individually or 
jointly have or obtain some degree of market power and 
the agreement contributes to the creation, maintenance or 
strengthening of that market power or allows the parties 
to exploit such market power. Market power is the ability 
to maintain prices above competitive levels for a significant 
period of time or to maintain output in terms of product 
quantities, product quality and variety or innovation below 
competitive levels for a significant period of time. In markets 
with high fixed costs undertakings must price significantly 
above their marginal costs of production in order to ensure 
a competitive return on their investment. The fact that 
undertakings price above their marginal costs is therefore 
not in itself a sign that competition in the market is not 
functioning well and that undertakings have market power 
that allows them to price above the competitive level. It is 
when competitive constraints are insufficient to maintain 
prices and output at competitive levels that undertakings 
have market power within the meaning of Article 81(1).

26. The creation, maintenance or strengthening of market 
power can result from a restriction of competition between 
the parties to the agreement. It can also result from a restric-
tion of competition between any one of the parties and third 
parties, e.g. because the agreement leads to foreclosure of 
competitors or because it raises competitors’ costs, limiting 
their capacity to compete effectively with the contracting 
parties. Market power is a question of degree. The degree 
of market power normally required for the finding of an 
infringement under Article 81(1) in the case of agreements 
that are restrictive of competition by effect is less than the 
degree of market power required for a finding of dominance 
under Article 82.

27. For the purposes of analysing the restrictive effects of 
an agreement it is normally necessary to define the relevant 
market 35. It is normally also necessary to examine and assess, 
inter alia, the nature of the products, the market position of 
the parties, the market position of competitors, the market 
position of buyers, the existence of potential competitors 
and the level of entry barriers. In some cases, however, it 
may be possible to show anti-competitive effects directly 
by analysing the conduct of the parties to the agreement on 
the market. It may for example be possible to ascertain that 
an agreement has led to price increases. The guidelines on 
horizontal cooperation agreements and on vertical restraints 
set out a detailed framework for analysing the competitive 
impact of various types of horizontal and vertical agree-
ments under Article 81(1)36.

2.2.3. Ancillary restraints

28. Paragraph 18 above sets out a framework for analysing 
the impact of an agreement and its individual restrictions 
on inter-brand competition and intra-brand competition. 
If on the basis of those principles it is concluded that the 
main transaction covered by the agreement is not restrictive 
of competition, it becomes relevant to examine whether 
individual restraints contained in the agreement are also 
compatible with Article 81(1) because they are ancillary 
to the main non-restrictive transaction.

29. In Community competition law the concept of ancillary 
restraints covers any alleged restriction of competition 
which is directly related and necessary to the implementa-
tion of a main non-restrictive transaction and proportionate 
to it 37. If an agreement in its main parts, for instance a 
distribution agreement or a joint venture, does not have 
as its object or effect the restriction of competition, then 
restrictions, which are directly related to and necessary for 
the implementation of that transaction, also fall outside 
Article 81(1)38. These related restrictions are called ancil-
lary restraints. A restriction is directly related to the main 
transaction if it is subordinate to the implementation of 
that transaction and is inseparably linked to it. The test of 
necessity implies that the restriction must be objectively 
necessary for the implementation of the main transaction 
and be proportionate to it. It follows that the ancillary 
restraints test is similar to the test set out in paragraph 18(2) 
above. However, the ancillary restraints test applies in 
all cases where the main transaction is not restrictive of 
competition 39. It is not limited to determining the impact 
of the agreement on intra-brand competition.

30. The application of the ancillary restraint concept must 
be distinguished from the application of the defence under 
Article 81(3) which relates to certain economic benefits 

35 See in this respect Commission notice on the definition of the relevant 
market for the purposes of Community competition law (OJ C 372, 
9.12.1997, p. 1).
36 For the reference in the OJ see note 5.
37 See paragraph 104 of the judgment in Métropole télévision (M6) and 
others, cited in note 10.
38 See e.g. Case C-399-93, Luttikhuis, [1995] ECR I-4515, paragraphs 12 
to 14.
39 See in this respect paragraphs 118 et seq. of the Métropole television 
judgment cited in note 10.

32 See e.g. Case 5-69, Völk, [1969] ECR 295, paragraph 7. Guidance 
on the issue of appreciability can be found in the Commission Notice 
on agreements of minor importance which do not appreciably restrict 
competition under Article 81(1) of the Treaty (OJ C 368, 22.12.2001, 
p. 13) The notice defines appreciability in a negative way. Agreements, 
which fall outside the scope of the de minimis notice, do not necessarily 
have appreciable restrictive effects. An individual assessment is required.
33 See in this respect Joined Cases T-374-94 and others, European Night 
Services, [1998] ECR II-3141.
34 See note 32.
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produced by restrictive agreements and which are balanced 
against the restrictive effects of the agreements. The applica-
tion of the ancillary restraint concept does not involve any 
weighing of pro-competitive and anti-competitive effects. 
Such balancing is reserved for Article 81(3)40.

31. The assessment of ancillary restraints is limited to 
determining whether, in the specific context of the main 
non-restrictive transaction or activity, a particular restriction 
is necessary for the implementation of that transaction or 
activity and proportionate to it. If on the basis of objective 
factors it can be concluded that without the restriction 
the main non-restrictive transaction would be difficult or 
impossible to implement, the restriction may be regarded 
as objectively necessary for its implementation and propor-
tionate to it 41. If, for example, the main object of a franchise 
agreement does not restrict competition, then restrictions, 
which are necessary for the proper functioning of the 
agreement, such as obligations aimed at protecting the 
uniformity and reputation of the franchise system, also fall 
outside Article 81(1)42. Similarly, if a joint venture is not 
in itself restrictive of competition, then restrictions that are 
necessary for the functioning of the agreement are deemed 
to be ancillary to the main transaction and are therefore 
not caught by Article 81(1). For instance in TPS 43 the 
Commission concluded that an obligation on the parties 
not to be involved in companies engaged in distribution and 
marketing of television programmes by satellite was ancil-
lary to the creation of the joint venture during the initial 
phase. The restriction was therefore deemed to fall outside 
Article 81(1) for a period of three years. In arriving at this 
conclusion the Commission took account of the heavy 
investments and commercial risks involved in entering the 
market for pay-television.

2.3. The exception rule of Article 81(3)

32. The assessment of restrictions by object and effect under 
Article 81(1) is only one side of the analysis. The other side, 
which is reflected in Article 81(3), is the assessment of the 
positive economic effects of restrictive agreements.

33. The aim of the Community competition rules is to 
protect competition on the market as a means of enhancing 
consumer welfare and of ensuring an efficient allocation 
of resources. Agreements that restrict competition may 
at the same time have pro-competitive effects by way of 
efficiency gains 44. Efficiencies may create additional value 
by lowering the cost of producing an output, improving the 
quality of the product or creating a new product. When 
the pro-competitive effects of an agreement outweigh 
its anti-competitive effects the agreement is on balance 

pro-competitive and compatible with the objectives of the 
Community competition rules. The net effect of such agree-
ments is to promote the very essence of the competitive 
process, namely to win customers by offering better products 
or better prices than those offered by rivals. This analytical 
framework is reflected in Article 81(1) and Article 81(3). 
The latter provision expressly acknowledges that restrictive 
agreements may generate objective economic benefits so 
as to outweigh the negative effects of the restriction of 
competition 45.

34. The application of the exception rule of Article 81(3) 
is subject to four cumulative conditions, two positive and 
two negative:

(a) The agreement must contribute to improving the produc-
tion or distribution of goods or contribute to promoting 
technical or economic progress,

(b) Consumers must receive a fair share of the resulting 
benefits,

(c) The restrictions must be indispensable to the attainment 
of these objectives, and finally

(d) The agreement must not afford the parties the possibility 
of eliminating competition in respect of a substantial part 
of the products in question.

When these four conditions are fulfilled the agreement 
enhances competition within the relevant market, because 
it leads the undertakings concerned to offer cheaper or 
better products to consumers, compensating the latter for 
the adverse effects of the restrictions of competition.

35. Article 81(3) can be applied either to individual agree-
ments or to categories of agreements by way of a block 
exemption regulation. When an agreement is covered by 
a block exemption the parties to the restrictive agreement 
are relieved of their burden under Article 2 of Regulation 
1/2003 of showing that their individual agreement satisfies 
each of the conditions of Article 81(3). They only have to 
prove that the restrictive agreement benefits from a block 
exemption. The application of Article 81(3) to categories of 
agreements by way of block exemption regulation is based 
on the presumption that restrictive agreements that fall 
within their scope 46 fulfil each of the four conditions laid 
down in Article 81(3).

36. If in an individual case the agreement is caught by 
Article 81(1) and the conditions of Article 81(3) are not 
fulfilled the block exemption may be withdrawn. According 
to Article 29(1) of Regulation 1/2003 the Commission is 
empowered to withdraw the benefit of a block exemption 
when it finds that in a particular case an agreement covered 
by a block exemption regulation has certain effects which are 
incompatible with Article 81(3) of the Treaty. Pursuant to 
Article 29(2) of Regulation 1/2003 a competition authority 

45 See the judgment in Consten and Grundig, cited in note 21.
46 The fact that an agreement is block exempted does not in itself indicate 
that the individual agreement is caught by Article 81(1).

40 See paragraph 107 of the judgment in Métropole télévision judgement 
cited in note 10.
41 See e.g. Commission Decision in Elopak/Metal Box - Odin cited in 
note 22.
42 See Case 161-84, Pronuptia, [1986] ECR 353.
43 See note 22. The decision was upheld by the Court of First Instance in 
the judgment in Métropole télévision (M6) cited in note 10.
44 Cost savings and other gains to the parties that arise from the mere 
exercise of market power do not give rise to objective benefits and cannot 
be taken into account, cf. paragraph 49 below.
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of a Member State may also withdraw the benefit of a 
Commission block exemption regulation in respect of its 
territory (or part of its territory), if this territory has all the 
characteristics of a distinct geographic market. In the case 
of withdrawal it is for the competition authorities concerned 
to demonstrate that the agreement infringes Article 81(1) 
and that it does not fulfil the conditions of Article 81(3).

37. The courts of the Member States have no power to 
withdraw the benefit of block exemption regulations. 
Moreover, in their application of block exemption regula-
tions Member State courts may not modify their scope by 
extending their sphere of application to agreements not 
covered by the block exemption regulation in question 47. 
Outside the scope of block exemption regulations Member 
State courts have the power to apply Article 81 in full (cf. 
Article 6 of Regulation 1/2003).

3. The application of the four conditions of Article 81(3)

38. The remainder of these guidelines will consider each of 
the four conditions of Article 81(3)48. Given that these four 
conditions are cumulative 49 it is unnecessary to examine 
any remaining conditions once it is found that one of the 
conditions of Article 81(3) is not fulfilled. In individual 
cases it may therefore be appropriate to consider the four 
conditions in a different order.

39. For the purposes of these guidelines it is considered 
appropriate to invert the order of the second and the third 
condition and thus deal with the issue of indispensability 
before the issue of pass-on to consumers. The analysis of 
pass-on requires a balancing of the negative and positive 
effects of an agreement on consumers. This analysis should 
not include the effects of any restrictions, which already 
fail the indispensability test and which for that reason are 
prohibited by Article 81.

3.1. General principles

40. Article 81(3) of the Treaty only becomes relevant when 
an agreement between undertakings restricts competition 
within the meaning of Article 81(1). In the case of non-
restrictive agreements there is no need to examine any 
benefits generated by the agreement.

41. Where in an individual case a restriction of competition 
within the meaning of Article 81(1) has been proven, 
Article 81(3) can be invoked as a defence. According to 
Article 2 of Regulation 1/2003 the burden of proof under 
Article 81(3) rests on the undertaking(s) invoking the 
benefit of the exception rule. Where the conditions of 
Article 81(3) are not satisfied the agreement is null and 
void, cf. Article 81(2). However, such automatic nullity only 
applies to those parts of the agreement that are incompatible 
with Article 81, provided that such parts are severable from 
the agreement as a whole 50. If only part of the agreement 
is null and void, it is for the applicable national law to 
determine the consequences thereof for the remaining part 
of the agreement 51.

42. According to settled case law the four conditions of 
Article 81(3) are cumulative 52, i.e. they must all be fulfilled 
for the exception rule to be applicable. If they are not, the 
application of the exception rule of Article 81(3) must 
be refused 53. The four conditions of Article 81(3) are also 
exhaustive. When they are met the exception is applicable 
and may not be made dependant on any other condition. 
Goals pursued by other Treaty provisions can be taken into 
account to the extent that they can be subsumed under the 
four conditions of Article 81(3)54.

43. The assessment under Article 81(3) of benefits flowing 
from restrictive agreements is in principle made within the 
confines of each relevant market to which the agreement 
relates. The Community competition rules have as their 
objective the protection of competition on the market 
and cannot be detached from this objective. Moreover, the 
condition that consumers 55 must receive a fair share of the 
benefits implies in general that efficiencies generated by 
the restrictive agreement within a relevant market must be 
sufficient to outweigh the anti-competitive effects produced 
by the agreement within that same relevant market 56. 
Negative effects on consumers in one geographic market 
or product market cannot normally be balanced against and 
compensated by positive effects for consumers in another 
unrelated geographic market or product market. However, 
where two markets are related, efficiencies achieved on 
separate markets can be taken into account provided 
that the group of consumers affected by the restriction 
and benefiting from the efficiency gains are substantially 

51 See in this respect Case 319-82, Kerpen & Kerpen, [1983] ECR 4173, 
paragraphs 11 and 12.
52 See e.g. Case T-185-00 and others, Métropole télévision SA (M6), 
[2002] ECR II-3805, paragraph 86, Case T-17-93, Matra, ECR [1994] II-595, 
paragraph 85; and Joined Cases 43-82 and 63-82, VBVB and VBBB, [1984] 
ECR 19, paragraph 61.
53 See Case T-213-00, CMA CGM and others, [2003] ECR I I…, 
paragraph 226.
54 See to that effect implicitly paragraph 139 of the Matra judgment 
cited in note 52 and Case 26-76, Metro (I), [1977] ECR 1875, paragraph 43.
55 As to the concept of consumers see paragraph 84 below where it is 
stated that consumers are the customers of the parties and subsequent 
buyers. The parties themselves are not “consumers” for the purposes of 
Article 81(3).
56 The test is market specific, see to that effect Case T-131-99, Shaw, 
[2002] ECR II-2023, paragraph 163, where the Court of First Instance held 
that the assessment under Article 81(3) had to be made within the same 
analytical framework as that used for assessing the restrictive effects, and 
Case C-360-92 P, Publishers Association, [1995] ECR I-23, paragraph 29, 
where in a case where the relevant market was wider than national the 
Court of Justice held that in the application of Article 81(3) it was not 
correct only to consider the effects on the national territory.

47 See e.g. Case C-234-89, Delimitis, [1991] ECR I-935, paragraph 46.
48 Article 36(4) of Regulation 1/2003 has, inter alia, repealed Article 5 of 
Regulation 1017-68 applying rules of competition to transport by rail, road 
and inland waterway. However, the Commission’s case practice adopted 
under Regulation 1017-68 remains relevant for the purposes of applying 
Article 81(3) in the inland transport sector.
49 See paragraph 42 below.
50 See the judgment in Société Technique Minière cited in note 20.
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the same 57. Indeed, in some cases only consumers in a 
downstream market are affected by the agreement in which 
case the impact of the agreement on such consumers must 
be assessed. This is for instance so in the case of purchasing 
agreements 58.

44. The assessment of restrictive agreements under 
Article 81(3) is made within the actual context in which 
they occur 59 and on the basis of the facts existing at any 
given point in time. The assessment is sensitive to material 
changes in the facts. The exception rule of Article 81(3) 
applies as long as the four conditions are fulfilled and ceases 
to apply when that is no longer the case 60. When applying 
Article 81(3) in accordance with these principles it is neces-
sary to take into account the initial sunk investments made 
by any of the parties and the time needed and the restraints 
required to commit and recoup an efficiency enhancing 
investment. Article 81 cannot be applied without taking 
due account of such ex ante investment. The risk facing the 
parties and the sunk investment that must be committed to 
implement the agreement can thus lead to the agreement 
falling outside Article 81(1) or fulfilling the conditions of 
Article 81(3), as the case may be, for the period of time 
required to recoup the investment.

45. In some cases the restrictive agreement is an irreversible 
event. Once the restrictive agreement has been implemented 
the ex ante situation cannot be re-established. In such cases 
the assessment must be made exclusively on the basis of the 
facts pertaining at the time of implementation. For instance, 
in the case of a research and development agreement 
whereby each party agrees to abandon its respective research 
project and pool its capabilities with those of another party, 
it may from an objective point of view be technically and 
economically impossible to revive a project once it has 
been abandoned. The assessment of the anti-competitive 
and pro-competitive effects of the agreement to abandon 

the individual research projects must therefore be made 
as of the time of the completion of its implementation. 
If at that point in time the agreement is compatible with 
Article 81, for instance because a sufficient number of third 
parties have competing research and development projects, 
the parties’ agreement to abandon their individual projects 
remains compatible with Article 81, even if at a later point 
in time the third party projects fail. However, the prohibi-
tion of Article 81 may apply to other parts of the agree-
ment in respect of which the issue of irreversibility does 
not arise. If for example in addition to joint research and 
development, the agreement provides for joint exploitation, 
Article 81 may apply to this part of the agreement if due to 
subsequent market developments the agreement becomes 
restrictive of competition and does not (any longer) satisfy 
the conditions of Article 81(3) taking due account of ex ante 
sunk investments, cf. the previous paragraph.

46. Article 81(3) does not exclude a priori certain types 
of agreements from its scope. As a matter of principle all 
restrictive agreements that fulfil the four conditions of 
Article 81(3) are covered by the exception rule 61. However, 
severe restrictions of competition are unlikely to fulfil the 
conditions of Article 81(3). Such restrictions are usually 
black-listed in block exemption regulations or identified 
as hardcore restrictions in Commission guidelines and 
notices. Agreements of this nature generally fail (at least) 
the two first conditions of Article 81(3). They neither 
create objective economic benefits 62 nor do they benefit 
consumers 63. For example, a horizontal agreement to fix 
prices limits output leading to misallocation of resources. 
It also transfers value from consumers to producers, since it 
leads to higher prices without producing any countervailing 
value to consumers within the relevant market. Moreover, 
these types of agreements generally also fail the indispens-
ability test under the third condition 64.

47. Any claim that restrictive agreements are justified 
because they aim at ensuring fair conditions of compe-
tition on the market is by nature unfounded and must 
be discarded 65. The purpose of Article 81 is to protect 
effective competition by ensuring that markets remain 
open and competitive. The protection of fair conditions of 
competition is a task for the legislator in compliance with 
Community law obligations 66 and not for undertakings to 
regulate themselves.

61 See paragraph 85 of the Matra judgment cited in note 52.
62 As to this requirement see paragraph 49 below.
63 See e.g. Case T-29-92, Vereniging van Samenwerkende Prijsregelende 
Organisaties in de Bouwnijverheid (SPO), [1995] ECR II-289.
64 See e.g. Case 258-78, Nungesser, [1982] ECR 2015, paragraph 77, 
concerning absolute territorial protection.
65 See in this respect e.g. the judgment in SPO cited in note 63.
66 National measures must, inter alia, comply with the Treaty rules on 
free movement of goods, services, persons and capital.

57 In Case T-86-95, Compagnie Générale Maritime and others, [2002] 
ECR II-1011, paragraphs 343 to 345, the Court of First Instance held that 
Article 81(3) does not require that the benefits are linked to a specific 
market and that in appropriate cases regard must be had to benefits 
“for every other market on which the agreement in question might have 
beneficial effects, and even, in a more general sense, for any service 
the quality or efficiency of which might be improved by the existence 
of that agreement”. Importantly, however, in this case the affected 
group of consumers was the same. The case concerned intermodal 
transport services encompassing a bundle of, inter alia, inland and maritime 
transportation provided to shipping companies across the Community. 
The restrictions related to inland transport services, which were held to 
constitute a separate market, whereas the benefits were claimed to occur 
in relation to maritime transport services. Both services were demanded 
by shippers requiring intermodal transport services between northern 
Europe and South-East and East Asia. The judgment in CMA CGM, cited 
in note 53 above, also concerned a situation where the agreement, while 
covering several distinct services, affected the same group of consumers, 
namely shippers of containerised cargo between northern Europe and the 
Far East. Under the agreement the parties fixed charges and surcharges 
relating to inland transport services, port services and maritime transport 
services. The Court of First Instance held (cf. paragraphs 226 to 228) that in 
the circumstances of the case there was no need to define relevant markets 
for the purpose of applying Article 81(3). The agreement was restrictive of 
competition by its very object and there were no benefits for consumers.
58 See paragraphs 126 and 132 of the Guidelines on horizontal co-oper-
ation agreements cited in note 5 above.
59 See the Ford judgment cited in note 18.
60 See in this respect for example Commission Decision in TPS (OJ L 90, 
2.4.1999, p. 6). Similarly, the prohibition of Article 81(1) also only applies 
as long as the agreement has a restrictive object or restrictive effects.
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3.2. First condition of Article 81(3): Efficiency 
gains

3.2.1. General remarks

48. According to the first condition of Article 81(3) the 
restrictive agreement must contribute to improving the 
production or distribution of goods or to promoting tech-
nical or economic progress. The provision refers expressly 
only to goods, but applies by analogy to services.

49. It follows from the case law of the Court of Justice that 
only objective benefits can be taken into account 67. This 
means that efficiencies are not assessed from the subjective 
point of view of the parties 68. Cost savings that arise from 
the mere exercise of market power by the parties cannot be 
taken into account. For instance, when companies agree to 
fix prices or share markets they reduce output and thereby 
production costs. Reduced competition may also lead to 
lower sales and marketing expenditures. Such cost reduc-
tions are a direct consequence of a reduction in output and 
value. The cost reductions in question do not produce any 
pro-competitive effects on the market. In particular, they 
do not lead to the creation of value through an integration 
of assets and activities. They merely allow the undertak-
ings concerned to increase their profits and are therefore 
irrelevant from the point of view of Article 81(3).

50. The purpose of the first condition of Article 81(3) is to 
define the types of efficiency gains that can be taken into 
account and be subject to the further tests of the second and 
third conditions of Article 81(3). The aim of the analysis 
is to ascertain what are the objective benefits created by 
the agreement and what is the economic importance of 
such efficiencies. Given that for Article 81(3) to apply the 
pro-competitive effects flowing from the agreement must 
outweigh its anti-competitive effects, it is necessary to verify 
what is the link between the agreement and the claimed 
efficiencies and what is the value of these efficiencies.

51. All efficiency claims must therefore be substantiated so 
that the following can be verified:

(a) The nature of the claimed efficiencies;

(b) The link between the agreement and the efficiencies;

(c) The likelihood and magnitude of each claimed efficiency; 
and

(d) How and when each claimed efficiency would be 
achieved.

52. Letter (a) allows the decision-maker to verify whether 
the claimed efficiencies are objective in nature, cf. para-
graph 49 above.

53. Letter (b) allows the decision-maker to verify whether 
there is a sufficient causal link between the restrictive 
agreement and the claimed efficiencies. This condition 
normally requires that the efficiencies result from the 
economic activity that forms the object of the agreement. 
Such activities may, for example, take the form of distribu-
tion, licensing of technology, joint production or joint 
research and development. To the extent, however, that an 
agreement has wider efficiency enhancing effects within the 
relevant market, for example because it leads to a reduction 
in industry wide costs, these additional benefits are also 
taken into account.

54. The causal link between the agreement and the claimed 
efficiencies must normally also be direct 69. Claims based on 
indirect effects are as a general rule too uncertain and too 
remote to be taken into account. A direct causal link exists 
for instance where a technology transfer agreement allows 
the licensees to produce new or improved products or a 
distribution agreement allows products to be distributed at 
lower cost or valuable services to be produced. An example 
of indirect effect would be a case where it is claimed that 
a restrictive agreement allows the undertakings concerned 
to increase their profits, enabling them to invest more 
in research and development to the ultimate benefit of 
consumers. While there may be a link between profitability 
and research and development, this link is generally not 
sufficiently direct to be taken into account in the context 
of Article 81(3).

55. Letters (c) and (d) allow the decision-maker to verify 
the value of the claimed efficiencies, which in the context 
of the third condition of Article 81(3) must be balanced 
against the anti-competitive effects of the agreement, see 
paragraph 101 below. Given that Article 81(1) only applies 
in cases where the agreement has likely negative effects on 
competition and consumers (in the case of hardcore restric-
tions such effects are presumed) efficiency claims must be 
substantiated so that they can be verified. Unsubstantiated 
claims are rejected.

56. In the case of claimed cost efficiencies the undertakings 
invoking the benefit of Article 81(3) must as accurately as 
reasonably possible calculate or estimate the value of the 
efficiencies and describe in detail how the amount has been 
computed. They must also describe the method(s) by which 
the efficiencies have been or will be achieved. The data 
submitted must be verifiable so that there can be a sufficient 
degree of certainty that the efficiencies have materialised or 
are likely to materialise.

57. In the case of claimed efficiencies in the form of new or 
improved products and other non-cost based efficiencies, 
the undertakings claiming the benefit of Article 81(3) must 
describe and explain in detail what is the nature of the 
efficiencies and how and why they constitute an objective 
economic benefit.

69 See in this respect Commission Decision in Glaxo Wellcome (OJ 2001 
L 302, p. 1).

67 See e.g. the judgment in Consten and Grundig cited in note 21.
68 See in this respect Commission Decision in Van den Bergh Foods (OJ 
1998 L 246, p. 1).
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58. In cases where the agreement has yet to be fully imple-
mented the parties must substantiate any projections as to 
the date from which the efficiencies will become operational 
so as to have a significant positive impact in the market.

3.2.2. The different categories of efficiencies

59. The types of efficiencies listed in Article 81(3) are 
broad categories which are intended to cover all objective 
economic efficiencies. There is considerable overlap between 
the various categories mentioned in Article 81(3) and the 
same agreement may give rise to several kinds of efficien-
cies. It is therefore not appropriate to draw clear and firm 
distinctions between the various categories. For the purpose 
of these guidelines, a distinction is made between cost 
efficiencies and efficiencies of a qualitative nature whereby 
value is created in the form of new or improved products, 
greater product variety etc.

60. In general, efficiencies stem from an integration of 
economic activities whereby undertakings combine their 
assets to achieve what they could not achieve as efficiently 
on their own or whereby they entrust another undertaking 
with tasks that can be performed more efficiently by that 
other undertaking.

61. The research and development, production and distribu-
tion process may be viewed as a value chain that can be 
divided into a number of stages. At each stage of this chain 
an undertaking must make a choice between performing 
the activity itself, performing it together with (an)other 
undertaking(s) or outsourcing the activity entirely to (an)
other undertaking(s).

62. In each case where the choice made involves cooperation 
on the market with another undertaking, an agreement 
within the meaning of Article 81(1) normally needs to be 
concluded. These agreements can be vertical, as is the case 
where the parties operate at different levels of the value 
chain or horizontal, as is the case where the firms operate at 
the same level of the value chain. Both categories of agree-
ments may create efficiencies by allowing the undertakings 
in question to perform a particular task at lower cost or with 
higher added value for consumers. Such agreements may 
also contain or lead to restrictions of competition in which 
case the prohibition rule of Article 81(1) and the exception 
rule of Article 81(3) may become relevant.

63. The types of efficiencies mentioned in the following 
are only examples and are not intended to be exhaustive.

3.2.2.1. Cost efficiencies

64. Cost efficiencies flowing from agreements between 
undertakings can originate from a number of different 
sources. One very important source of cost savings is the 
development of new production technologies and methods. 
In general, it is when technological leaps are made that the 
greatest potential for cost savings is achieved. For instance, 
the introduction of the assembly line led to a very substan-
tial reduction in the cost of producing motor vehicles.

65. Another very important source of efficiency is synergies 
resulting from an integration of existing assets. When the 
parties to an agreement combine their respective assets 
they may be able to attain a cost/output configuration that 
would not otherwise be possible. The combination of two 
existing technologies that have complementary strengths 
may reduce production costs or lead to the production of 
a higher quality product. For instance, it may be that the 
production assets of firm A generate a high output per hour 
but require a relatively high input of raw materials per unit 
of output, whereas the production assets of firm B generate 
lower output per hour but require a relatively lower input 
of raw materials per unit of output. Synergies are created 
if by establishing a production joint venture combining 
the production assets of A and B the parties can attain a 
high(er) level of output per hour with a low(er) input of raw 
materials per unit of output. Similarly, if one undertaking 
has optimised one part of the value chain and another 
undertaking has optimised another part of the value chain, 
the combination of their operations may lead to lower 
costs. Firm A may for instance have a highly automated 
production facility resulting in low production costs per 
unit whereas B has developed an efficient order processing 
system. The system allows production to be tailored to 
customer demand, ensuring timely delivery and reducing 
warehousing and obsolescence costs. By combining their 
assets A and B may be able to obtain cost reductions.

66. Cost efficiencies may also result from economies of scale, 
i.e. declining cost per unit of output as output increases. 
To give an example: investment in equipment and other 
assets often has to be made in indivisible blocks. If an 
undertaking cannot fully utilise a block, its average costs 
will be higher than if it could do so. For instance, the cost of 
operating a truck is virtually the same regardless of whether 
it is almost empty, half-full or full. Agreements whereby 
undertakings combine their logistics operations may allow 
them to increase the load factors and reduce the number 
of vehicles employed. Larger scale may also allow for better 
division of labour leading to lower unit costs. Firms may 
achieve economies of scale in respect of all parts of the value 
chain, including research and development, production, 
distribution and marketing. Learning economies constitute 
a related type of efficiency. As experience is gained in using 
a particular production process or in performing particular 
tasks, productivity may increase because the process is made 
to run more efficiently or because the task is performed 
more quickly.

67. Economies of scope are another source of cost efficiency, 
which occur when firms achieve cost savings by producing 
different products on the basis of the same input. Such 
efficiencies may arise from the fact that it is possible to use 
the same components and the same facilities and personnel 
to produce a variety of products. Similarly, economies of 
scope may arise in distribution when several types of goods 
are distributed in the same vehicles. For instance, a producer 
of frozen pizzas and a producer of frozen vegetables may 
obtain economies of scope by jointly distributing their 
products. Both groups of products must be distributed in 
refrigerated vehicles and it is likely that there are significant 
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overlaps in terms of customers. By combining their opera-
tions the two producers may obtain lower distribution costs 
per distributed unit.

68. Efficiencies in the form of cost reductions can also 
follow from agreements that allow for better planning of 
production, reducing the need to hold expensive inventory 
and allowing for better capacity utilisation. Efficiencies 
of this nature may for example stem from the use of “just 
in time” purchasing, i.e. an obligation on a supplier of 
components to continuously supply the buyer according 
to its needs thereby avoiding the need for the buyer to 
maintain a significant stock of components which risks 
becoming obsolete. Cost savings may also result from 
agreements that allow the parties to rationalise production 
across their facilities.

3.2.2.2. Qualitative efficiencies

69. Agreements between undertakings may generate various 
efficiencies of a qualitative nature which are relevant to the 
application of Article 81(3). In a number of cases the main 
efficiency enhancing potential of the agreement is not cost 
reduction; it is quality improvements and other efficien-
cies of a qualitative nature. Depending on the individual 
case such efficiencies may therefore be of equal or greater 
importance than cost efficiencies.

70. Technical and technological advances form an essential 
and dynamic part of the economy, generating significant 
benefits in the form of new or improved goods and services. 
By cooperating undertakings may be able to create effi-
ciencies that would not have been possible without the 
restrictive agreement or would have been possible only 
with substantial delay or at higher cost. Such efficiencies 
constitute an important source of economic benefits covered 
by the first condition of Article 81(3). Agreements capable 
of producing efficiencies of this nature include, in particular, 
research and development agreements. An example would 
be A and B creating a joint venture for the development 
and, if successful, joint production of a cell-based tyre. The 
puncture of one cell does not affect other cells, which means 
that there is no risk of collapse of the tyre in the event of 
a puncture. The tyre is thus safer than traditional tyres. 
It also means that there is no immediate need to change 
the tyre and thus to carry a spare. Both types of efficiencies 
constitute objective benefits within the meaning of the first 
condition of Article 81(3).

71. In the same way that the combination of complementary 
assets can give rise to cost savings, combinations of assets may 
also create synergies that create efficiencies of a qualitative 
nature. The combination of production assets may for instance 
lead to the production of higher quality products or products 
with novel features. This may for instance be the case for 
licence agreements, and agreements providing for joint 
production of new or improved goods or services. Licence 
agreements may, in particular, ensure more rapid dissemina-
tion of new technology in the Community and enable the 
licensee(s) to make available new products or to employ new 
production techniques that lead to quality improvements. 

Joint production agreements may, in particular, allow new 
or improved products or services to be introduced on the 
market more quickly or at lower cost 70. In the telecommu-
nications sector, for example, cooperation agreements have 
been held to create efficiencies by making available more 
quickly new global services 71. In the banking sector coopera-
tion agreements that made available improved facilities for 
making cross-border payments have also been held to create 
efficiencies falling within the scope of the first condition of 
Article 81(3)72.

72. Distribution agreements may also give rise to qualitative 
efficiencies. Specialised distributors, for example, may be 
able to provide services that are better tailored to customer 
needs or to provide quicker delivery or better quality assur-
ance throughout the distribution chain 73.

3.3. Third condition of Article 81(3): Indispen-
sability of the restrictions

73. According to the third condition of Article 81(3) the 
restrictive agreement must not impose restrictions, which 
are not indispensable to the attainment of the efficiencies 
created by the agreement in question. This condition implies 
a two-fold test. First, the restrictive agreement as such must 
be reasonably necessary in order to achieve the efficiencies. 
Secondly, the individual restrictions of competition that 
flow from the agreement must also be reasonably necessary 
for the attainment of the efficiencies.

74. In the context of the third condition of Article 81(3) the 
decisive factor is whether or not the restrictive agreement 
and individual restrictions make it possible to perform 
the activity in question more efficiently than would likely 
have been the case in the absence of the agreement or the 
restriction concerned. The question is not whether in the 
absence of the restriction the agreement would not have 
been concluded, but whether more efficiencies are produced 
with the agreement or restriction than in the absence of the 
agreement or restriction 74.

75. The first test contained in the third condition of 
Article 81(3) requires that the efficiencies be specific to 
the agreement in question in the sense that there are no 
other economically practicable and less restrictive means 
of achieving the efficiencies. In making this latter assess-
ment the market conditions and business realities facing 
the parties to the agreement must be taken into account. 
Undertakings invoking the benefit of Article 81(3) are not 
required to consider hypothetical or theoretical alternatives. 
The Commission will not second guess the business judgment 
of the parties. It will only intervene where it is reasonably 

70 See e.g. Commission Decision in GEAE/P& W (OJ 2000 L 58, p. 16); in 
British Interactive Broadcasting/Open (OJ 1999 L 312, p. 1) and in Asahi/
Saint Gobain (OJ 1994 L 354, page 87).
71 See e.g. Commission Decision in Atlas (OJ 1996 L 239, p. 23), and in 
Phoenix/Global One (OJ 1996 L 239, p. 57).
72 See e.g. Commission Decision in Uniform Eurocheques (OJ 1985 L 
35, p. 43).
73 See e.g. Commission Decision in Cégétel + 4 (OJ 1999 L 88, p. 26).
74 As to the former question, which may be relevant in the context of 
Article 81(1), see paragraph 18 above.
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clear that there are realistic and attainable alternatives. The 
parties must only explain and demonstrate why such seem-
ingly realistic and significantly less restrictive alternatives to 
the agreement would be significantly less efficient.

76. It is particularly relevant to examine whether, having 
due regard to the circumstances of the individual case, 
the parties could have achieved the efficiencies by means 
of another less restrictive type of agreement and, if so, 
when they would likely be able to obtain the efficiencies. 
It may also be necessary to examine whether the parties 
could have achieved the efficiencies on their own. For 
instance, where the claimed efficiencies take the form of 
cost reductions resulting from economies of scale or scope 
the undertakings concerned must explain and substantiate 
why the same efficiencies would not be likely to be attained 
through internal growth and price competition. In making 
this assessment it is relevant to consider, inter alia, what is 
the minimum efficient scale on the market concerned. The 
minimum efficient scale is the level of output required to 
minimise average cost and exhaust economies of scale 75. 
The larger the minimum efficient scale compared to the 
current size of either of the parties to the agreement, the 
more likely it is that the efficiencies will be deemed to be 
specific to the agreement. In the case of agreements that 
produce substantial synergies through the combination of 
complementary assets and capabilities the very nature of the 
efficiencies give rise to a presumption that the agreement is 
necessary to attain them.

77. These principles can be illustrated by the following 
hypothetical example:

A and B combine within a joint venture their respective 
production technologies to achieve higher output and lower 
raw material consumption. The joint venture is granted an 
exclusive licence to their respective production technologies. 
The parties transfer their existing production facilities to 
the joint venture. They also transfer key staff in order to 
ensure that existing learning economies can be exploited and 
further developed. It is estimated that these economies will 
reduce production costs by a further 5%. The output of the 
joint venture is sold independently by A and B. In this case 
the indispensability condition necessitates an assessment of 
whether or not the benefits could be substantially achieved 
by means of a licence agreement, which would be likely 
to be less restrictive because A and B would continue to 
produce independently. In the circumstances described this 
is unlikely to be the case since under a licence agreement 
the parties would not be able to benefit in the same seam-
less and continued way from their respective experience 
in operating the two technologies, resulting in significant 
learning economies.

78. Once it is found that the agreement in question is 
necessary in order to produce the efficiencies, the indispens-
ability of each restriction of competition flowing from 
the agreement must be assessed. In this context it must 

be assessed whether individual restrictions are reasonably 
necessary in order to produce the efficiencies. The parties to 
the agreement must substantiate their claim with regard to 
both the nature of the restriction and its intensity.

79. A restriction is indispensable if its absence would elimi-
nate or significantly reduce the efficiencies that follow from 
the agreement or make it significantly less likely that they 
will materialise. The assessment of alternative solutions must 
take into account the actual and potential improvement in 
the field of competition by the elimination of a particular 
restriction or the application of a less restrictive alternative. 
The more restrictive the restraint the stricter the test under 
the third condition 76. Restrictions that are black listed in 
block exemption regulations or identified as hardcore restric-
tions in Commission guidelines and notices are unlikely to 
be considered indispensable.

80. The assessment of indispensability is made within 
the actual context in which the agreement operates and 
must in particular take account of the structure of the 
market, the economic risks related to the agreement, and 
the incentives facing the parties. The more uncertain the 
success of the product covered by the agreement, the more 
a restriction may be required to ensure that the efficiencies 
will materialise. Restrictions may also be indispensable in 
order to align the incentives of the parties and ensure that 
they concentrate their efforts on the implementation of the 
agreement. A restriction may for instance be necessary in 
order to avoid hold-up problems once a substantial sunk 
investment has been made by one of the parties. Once for 
instance a supplier has made a substantial relationship-
specific investment with a view to supplying a customer 
with an input, the supplier is locked into the customer. 
In order to avoid that ex post the customer exploits this 
dependence to obtain more favourable terms, it may be 
necessary to impose an obligation not to purchase the 
component from third parties or to purchase minimum 
quantities of the component from the supplier 77.

81. In some cases a restriction may be indispensable only 
for a certain period of time, in which case the exception of 
Article 81(3) only applies during that period. In making this 
assessment it is necessary to take due account of the period 
of time required for the parties to achieve the efficiencies 
justifying the application of the exception rule 78. In cases 
where the benefits cannot be achieved without considerable 
investment, account must, in particular, be taken of the 
period of time required to ensure an adequate return on 
such investment, see also paragraph 44 above.

82. These principles can be illustrated by the following 
hypothetical examples:

76 See in this respect paragraphs 392 to 395 of the judgment in 
Compagnie Générale Maritime cited in note 57.
77 See for more detail paragraph 116 of the Guidelines on Vertical 
Restraints cited in note 5.
78 See Joined Cases T-374-94 and others, European Night Services, [1998] 
ECR II-3141, paragraph 230.

75 Scale economies are normally exhausted at a certain point. Thereafter 
average costs will stabilise and eventually rise due to, for example, capacity 
constraints and bottlenecks.
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P produces and distributes frozen pizzas, holding 15% of the 
market in Member State X. Deliveries are made directly to 
retailers. Since most retailers have limited storage capacity, 
relatively frequent deliveries are required, leading to low 
capacity utilisation and use of relatively small vehicles. T is 
a wholesaler of frozen pizzas and other frozen products, 
delivering to most of the same customers as P. The pizza 
products distributed by T hold 30% of the market. T has a 
fleet of larger vehicles and has excess capacity. P concludes 
an exclusive distribution agreement with T for Member 
State X and undertakes to ensure that distributors in other 
Member States will not sell into T’s territory either actively 
or passively. T undertakes to advertise the products, survey 
consumer tastes and satisfaction rates and ensure delivery 
to retailers of all products within 24 hours. The agreement 
leads to a reduction in total distribution costs of 30% 
as capacity is better utilised and duplication of routes is 
eliminated. The agreement also leads to the provision of 
additional services to consumers. Restrictions on passive 
sales are hardcore restrictions under the block exemption 
regulation on vertical restraints 79 and can only be considered 
indispensable in exceptional circumstances. The established 
market position of T and the nature of the obligations 
imposed on it indicate this is not an exceptional case. 
The ban on active selling, on the other hand, is likely to 
be indispensable. T is likely to have less incentive to sell 
and advertise the P brand, if distributors in other Member 
States could sell actively in Member State X and thus get a 
free ride on the efforts of T. This is particularly so, as T also 
distributes competing brands and thus has the possibility 
of pushing more of the brands that are the least exposed 
to free riding.

S is a producer of carbonated soft drinks, holding 40% of 
the market. The nearest competitor holds 20%. S concludes 
supply agreements with customers accounting for 25% of 
demand, whereby they undertake to purchase exclusively 
from S for 5 years. S concludes agreements with other 
customers accounting for 15% of demand whereby they 
are granted quarterly target rebates, if their purchases 
exceed certain individually fixed targets. S claims that the 
agreements allow it to predict demand more accurately 
and thus to better plan production, reducing raw material 
storage and warehousing costs and avoiding supply short-
ages. Given the market position of S and the combined 
coverage of the restrictions, the restrictions are very unlikely 
to be considered indispensable. The exclusive purchasing 
obligation exceeds what is required to plan production and 
the same is true of the target rebate scheme. Predictability 
of demand can be achieved by less restrictive means. S could, 
for example, provide incentives for customers to order 
large quantities at a time by offering quantity rebates or 
by offering a rebate to customers that place firm orders in 
advance for delivery on specified dates.

3.4. Second condition of Article 81(3): Fair share 
for consumers

3.4.1. General remarks

83. According to the second condition of Article 81(3) 
consumers must receive a fair share of the efficiencies 
generated by the restrictive agreement.

84. The concept of “consumers” encompasses all direct or 
indirect users of the products covered by the agreement, 
including producers that use the products as an input, 
wholesalers, retailers and final consumers, i.e. natural persons 
who are acting for purposes which can be regarded as 
outside their trade or profession. In other words, consumers 
within the meaning of Article 81(3) are the customers of 
the parties to the agreement and subsequent purchasers. 
These customers can be undertakings as in the case of buyers 
of industrial machinery or an input for further processing 
or final consumers as for instance in the case of buyers of 
impulse ice-cream or bicycles.

85. The concept of “fair share” implies that the pass-on of 
benefits must at least compensate consumers for any actual 
or likely negative impact caused to them by the restriction 
of competition found under Article 81(1). In line with the 
overall objective of Article 81 to prevent anti-competitive 
agreements, the net effect of the agreement must at least be 
neutral from the point of view of those consumers directly 
or likely affected by the agreement 80. If such consumers are 
worse off following the agreement, the second condition 
of Article 81(3) is not fulfilled. The positive effects of an 
agreement must be balanced against and compensate for 
its negative effects on consumers 81. When that is the case 
consumers are not harmed by the agreement. Moreover, 
society as a whole benefits where the efficiencies lead 
either to fewer resources being used to produce the output 
consumed or to the production of more valuable products 
and thus to a more efficient allocation of resources.

86. It is not required that consumers receive a share of 
each and every efficiency gain identified under the first 
condition. It suffices that sufficient benefits are passed on 
to compensate for the negative effects of the restrictive 
agreement. In that case consumers obtain a fair share of 
the overall benefits 82. If a restrictive agreement is likely to 
lead to higher prices, consumers must be fully compensated 
through increased quality or other benefits. If not, the 
second condition of Article 81(3) is not fulfilled.

87. The decisive factor is the overall impact on consumers 
of the products within the relevant market and not the 
impact on individual members of this group of consumers 83. 
In some cases a certain period of time may be required 
before the efficiencies materialise. Until such time the 
agreement may have only negative effects. The fact that 

81 It is recalled that positive and negative effects on consumers are in 
principle balanced within each relevant market (cf. paragraph 43 above).
82 See in this respect paragraph 48 of the Metro (I) judgment cited in 
note 54.
83 See paragraph 163 of the judgment in Shaw cited in note 56.

79 See Commission Regulation No 2790-1999 on the application of 
Article 81(3) of the Treaty on categories of vertical agreements and 
concerted practices (OJ 1999 L 336, page 21).
80 See in this respect the judgment in Consten and Grundig cited in 
note 21, where the Court of Justice held that the improvements within 
the meaning of the first condition of Article 81(3) must show appreciable 
objective advantages of such a character as to compensate for the 
disadvantages which they cause in the field of competition.
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pass-on to the consumer occurs with a certain time lag 
does not in itself exclude the application of Article 81(3). 
However, the greater the time lag, the greater must be the 
efficiencies to compensate also for the loss to consumers 
during the period preceding the pass-on.

88. In making this assessment it must be taken into account 
that the value of a gain for consumers in the future is not the 
same as a present gain for consumers. The value of saving 
100 euro today is greater than the value of saving the same 
amount a year later. A gain for consumers in the future 
therefore does not fully compensate for a present loss to 
consumers of equal nominal size. In order to allow for an 
appropriate comparison of a present loss to consumers with 
a future gain to consumers, the value of future gains must 
be discounted. The discount rate applied must reflect the 
rate of inflation, if any, and lost interest as an indication of 
the lower value of future gains.

89. In other cases the agreement may enable the parties 
to obtain the efficiencies earlier than would otherwise 
be possible. In such circumstances it is necessary to take 
account of the likely negative impact on consumers 
within the relevant market once this lead-time has lapsed. 
If through the restrictive agreement the parties obtain a 
strong position on the market, they may be able to charge 
a significantly higher price than would otherwise have been 
the case. For the second condition of Article 81(3) to be 
satisfied the benefit to consumers of having earlier access 
to the products must be equally significant. This may for 
instance be the case where an agreement allows two tyre 
manufacturers to bring to market three years earlier a new 
substantially safer tyre but at the same time, by increasing 
their market power, allows them to raise prices by 5%. 
In such a case it is likely that having early access to a 
substantially improved product outweighs the price increase.

90. The second condition of Article 81(3) incorporates 
a sliding scale. The greater the restriction of competi-
tion found under Article 81(1) the greater must be the 
efficiencies and the pass-on to consumers. This sliding 
scale approach implies that if the restrictive effects of an 
agreement are relatively limited and the efficiencies are 
substantial it is likely that a fair share of the cost savings 
will be passed on to consumers. In such cases it is therefore 
normally not necessary to engage in a detailed analysis of 
the second condition of Article 81(3), provided that the 
three other conditions for the application of this provision 
are fulfilled.

91. If, on the other hand, the restrictive effects of the 
agreement are substantial and the cost savings are relatively 
insignificant, it is very unlikely that the second condition of 
Article 81(3) will be fulfilled. The impact of the restriction 
of competition depends on the intensity of the restriction 
and the degree of competition that remains following the 
agreement.

92. If the agreement has both substantial anti-competitive 
effects and substantial pro-competitive effects a careful anal-
ysis is required. In the application of the balancing test in 
such cases it must be taken into account that competition is 

an important long-term driver of efficiency and innovation. 
Undertakings that are not subject to effective competitive 
constraints - such as for instance dominant firms - have less 
incentive to maintain or build on the efficiencies. The more 
substantial the impact of the agreement on competition, the 
more likely it is that consumers will suffer in the long run.

93. The following two sections describe in more detail the 
analytical framework for assessing consumer pass-on of 
efficiency gains. The first section deals with cost efficien-
cies, whereas the section that follows covers other types of 
efficiencies such as new or improved products (qualitative 
efficiencies). The framework, which is developed in these 
two sections, is particularly important in cases where it is 
not immediately obvious that the competitive harms exceed 
the benefits to consumers or vice versa 84.

94. In the application of the principles set out below the 
Commission will have regard to the fact that in many cases 
it is difficult to accurately calculate the consumer pass-on 
rate and other types of consumer pass-on. Undertakings 
are only required to substantiate their claims by providing 
estimates and other data to the extent reasonably possible, 
taking account of the circumstances of the individual case.

3.4.2. Pass-on and balancing of cost efficiencies

95. When markets, as is normally the case, are not perfectly 
competitive, undertakings are able to influence the market 
price to a greater or lesser extent by altering their output 85. 
They may also be able to price discriminate amongst 
customers.

96. Cost efficiencies may in some circumstances lead to 
increased output and lower prices for the affected consumers. 
If due to cost efficiencies the undertakings in question can 
increase profits by expanding output, consumer pass-on 
may occur. In assessing the extent to which cost efficiencies 
are likely to be passed on to consumers and the outcome of 
the balancing test contained in Article 81(3) the following 
factors are in particular taken into account:

(a) The characteristics and structure of the market,

(b) The nature and magnitude of the efficiency gains,

(c) The elasticity of demand, and

(d) The magnitude of the restriction of competition.

All factors must normally be considered. Since Article 81(3) 
only applies in cases where competition on the market is 
being appreciably restricted, see paragraph 24 above, there 

84 In the following sections, for convenience the competitive harm is 
referred to in terms of higher prices; competitive harm could also mean 
lower quality, less variety or lower innovation than would otherwise have 
occurred.
85 In perfectly competitive markets individual undertakings are price-
takers. They sell their products at the market price, which is determined 
by overall supply and demand. The output of the individual undertaking 
is so small that any individual undertaking’s change in output does not 
affect the market price.
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can be no presumption that residual competition will ensure 
that consumers receive a fair share of the benefits. However, 
the degree of competition remaining on the market and 
the nature of this competition influences the likelihood 
of pass-on.

97. The greater the degree of residual competition the more 
likely it is that individual undertakings will try to increase 
their sales by passing on cost efficiencies. If undertakings 
compete mainly on price and are not subject to significant 
capacity constraints, pass-on may occur relatively quickly. If 
competition is mainly on capacity and capacity adaptations 
occur with a certain time lag, pass-on will be slower. Pass-on 
is also likely to be slower when the market structure is 
conducive to tacit collusion 86. If competitors are likely to 
retaliate against an increase in output by one or more parties 
to the agreement, the incentive to increase output may be 
tempered, unless the competitive advantage conferred by the 
efficiencies is such that the undertakings concerned have an 
incentive to break away from the common policy adopted 
on the market by the members of the oligopoly. In other 
words, the efficiencies generated by the agreement may turn 
the undertakings concerned into so-called “mavericks” 87.

98. The nature of the efficiency gains also plays an important 
role. According to economic theory undertakings maximise 
their profits by selling units of output until marginal revenue 
equals marginal cost. Marginal revenue is the change in total 
revenue resulting from selling an additional unit of output 
and marginal cost is the change in total cost resulting from 
producing that additional unit of output. It follows from this 
principle that as a general rule output and pricing decisions 
of a profit maximising undertaking are not determined by 
its fixed costs (i.e. costs that do not vary with the rate of 
production) but by its variable costs (i.e. costs that vary with 
the rate of production). After fixed costs are incurred and 
capacity is set, pricing and output decisions are determined 
by variable cost and demand conditions. Take for instance 
a situation in which two companies each produce two 
products on two production lines operating only at half 
their capacities. A specialisation agreement may allow the 
two undertakings to specialise in producing one of the two 
products and scrap their second production line for the 
other product. At the same time the specialisation may 
allow the companies to reduce variable input and stocking 
costs. Only the latter savings will have a direct effect on 
the pricing and output decisions of the undertakings, as 
they will influence the marginal costs of production. The 
scrapping by each undertaking of one of their production 
lines will not reduce their variable costs and will not have an 
impact on their production costs. It follows that undertak-
ings may have a direct incentive to pass on to consumers 
in the form of higher output and lower prices efficiencies 
that reduce marginal costs, whereas they have no such direct 
incentive with regard to efficiencies that reduce fixed costs. 

Consumers are therefore more likely to receive a fair share 
of the cost efficiencies in the case of reductions in variable 
costs than they are in the case of reductions in fixed costs.

99. The fact that undertakings may have an incentive to pass 
on certain types of cost efficiencies does not imply that the 
pass-on rate will necessarily be 100%. The actual pass-on 
rate depends on the extent to which consumers respond to 
changes in price, i.e. the elasticity of demand. The greater 
the increase in demand caused by a decrease in price, the 
greater the pass-on rate. This follows from the fact that 
the greater the additional sales caused by a price reduction 
due to an increase in output the more likely it is that these 
sales will offset the loss of revenue caused by the lower price 
resulting from the increase in output. In the absence of price 
discrimination the lowering of prices affects all units sold 
by the undertaking, in which case marginal revenue is less 
than the price obtained for the marginal product. If the 
undertakings concerned are able to charge different prices 
to different customers, i.e. price discriminate, pass-on will 
normally only benefit price-sensitive consumers 88.

100. It must also be taken into account that efficiency gains 
often do not affect the whole cost structure of the undertak-
ings concerned. In such event the impact on the price to 
consumers is reduced. If for example an agreement allows 
the parties to reduce production costs by 6%, but production 
costs only make up one third of the costs on the basis of 
which prices are determined, the impact on the product 
price is 2%, assuming that the full amount is passed-on.

101. Finally, and very importantly, it is necessary to balance 
the two opposing forces resulting from the restriction of 
competition and the cost efficiencies. On the one hand, 
any increase in market power caused by the restrictive 
agreement gives the undertakings concerned the ability 
and incentive to raise price. On the other hand, the types 
of cost efficiencies that are taken into account may give the 
undertakings concerned an incentive to reduce price, see 
paragraph 98 above. The effects of these two opposing forces 
must be balanced against each other. It is recalled in this 
regard that the consumer pass-on condition incorporates 
a sliding scale. When the agreement causes a substantial 
reduction in the competitive constraint facing the parties, 
extraordinarily large cost efficiencies are normally required 
for sufficient pass-on to occur.

3.4.3. Pass-on and balancing of other types of 
efficiencies

102. Consumer pass-on can also take the form of qualitative 
efficiencies such as new and improved products, creating 
sufficient value for consumers to compensate for the anti-
competitive effects of the agreement, including a price 
increase.

103. Any such assessment necessarily requires value judg-
ment. It is difficult to assign precise values to dynamic 

88 The restrictive agreement may even allow the undertakings in question 
to charge a higher price to customers with a low elasticity of demand.

86 Undertakings collude tacitly when in an oligopolistic market they are 
able to coordinate their action on the market without resorting to an 
explicit cartel agreement.
87 This term refers to undertakings that constrain the pricing behaviour 
of other undertakings in the market who might otherwise have tacitly 
colluded.
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efficiencies of this nature. However, the fundamental objec-
tive of the assessment remains the same, namely to ascertain 
the overall impact of the agreement on the consumers 
within the relevant market. Undertakings claiming the 
benefit of Article 81(3) must substantiate that consumers 
obtain countervailing benefits (see in this respect para-
graphs 57 and 86 above).

104. The availability of new and improved products consti-
tutes an important source of consumer welfare. As long as 
the increase in value stemming from such improvements 
exceeds any harm from a maintenance or an increase in 
price caused by the restrictive agreement, consumers are 
better off than without the agreement and the consumer 
pass-on requirement of Article 81(3) is normally fulfilled. In 
cases where the likely effect of the agreement is to increase 
prices for consumers within the relevant market it must be 
carefully assessed whether the claimed efficiencies create 
real value for consumers in that market so as to compensate 
for the adverse effects of the restriction of competition.

3.5. Fourth condition of Article 81(3): No elimi-
nation of competition

105. According to the fourth condition of Article 81(3) 
the agreement must not afford the undertakings concerned 
the possibility of eliminating competition in respect of a 
substantial part of the products concerned. Ultimately the 
protection of rivalry and the competitive process is given 
priority over potentially pro-competitive efficiency gains 
which could result from restrictive agreements. The last 
condition of Article 81(3) recognises the fact that rivalry 
between undertakings is an essential driver of economic 
efficiency, including dynamic efficiencies in the shape of 
innovation. In other words, the ultimate aim of Article 81 
is to protect the competitive process. When competition is 
eliminated the competitive process is brought to an end and 
short-term efficiency gains are outweighed by longer-term 
losses stemming inter alia from expenditures incurred by the 
incumbent to maintain its position (rent seeking), misal-
location of resources, reduced innovation and higher prices.

106. The concept in Article 81(3) of elimination of 
competition in respect of a substantial part of the products 
concerned is an autonomous Community law concept 
specific to Article 81(3)89. However, in the application of 
this concept it is necessary to take account of the relation-
ship between Article 81 and Article 82. According to settled 
case law the application of Article 81(3) cannot prevent 
the application of Article 82 of the Treaty 90. Moreover, 
since Articles 81 and 82 both pursue the aim of main-
taining effective competition on the market, consistency 

requires that Article 81(3) be interpreted as precluding any 
application of this provision to restrictive agreements that 
constitute an abuse of a dominant position 91, 92. However, 
not all restrictive agreements concluded by a dominant 
undertaking constitute an abuse of a dominant position. 
This is for instance the case where a dominant undertaking 
is party to a non-full function joint venture 93, which is found 
to be restrictive of competition but at the same time involves 
a substantial integration of assets.

107. Whether competition is being eliminated within the 
meaning of the last condition of Article 81(3) depends on 
the degree of competition existing prior to the agreement 
and on the impact of the restrictive agreement on competi-
tion, i.e. the reduction in competition that the agreement 
brings about. The more competition is already weakened 
in the market concerned, the slighter the further reduc-
tion required for competition to be eliminated within the 
meaning of Article 81(3). Moreover, the greater the reduc-
tion of competition caused by the agreement, the greater the 
likelihood that competition in respect of a substantial part 
of the products concerned risks being eliminated.

108. The application of the last condition of Article 81(3) 
requires a realistic analysis of the various sources of competi-
tion in the market, the level of competitive constraint that 
they impose on the parties to the agreement and the impact 
of the agreement on this competitive constraint. Both actual 
and potential competition must be considered.

109. While market shares are relevant, the magnitude of 
remaining sources of actual competition cannot be assessed 
exclusively on the basis of market share. More extensive 
qualitative and quantitative analysis is normally called 
for. The capacity of actual competitors to compete and 
their incentive to do so must be examined. If, for example, 
competitors face capacity constraints or have relatively 
higher costs of production their competitive response will 
necessarily be limited.

110. In the assessment of the impact of the agreement on 
competition it is also relevant to examine its influence on 
the various parameters of competition. The last condition for 
exception under Article 81(3) is not fulfilled, if the agree-
ment eliminates competition in one of its most important 
expressions. This is particularly the case when an agreement 
eliminates price competition 94 or competition in respect of 
innovation and development of new products.

91 See in this respect Case T-51-89, Tetra Pak (I), [1990] ECR II-309, and 
Joined Cases T-191-98, T-212-98 and T-214-98, Atlantic Container Line 
(TACA), [2003] ECR II-…, paragraph 1456.
92 This is how paragraph 135 of the Guidelines on vertical restraints 
and paragraphs 36, 71, 105, 134 and 155 of the Guidelines on horizontal 
cooperation agreements, cited in note 5, should be understood when 
they state that in principle restrictive agreements concluded by dominant 
undertakings cannot be exempted.
93 Full function joint ventures, i.e. joint ventures that perform on a lasting 
basis all the functions of an autonomous economic entity, are covered by 
Council Regulation (EEC) No 4064-89 on the control of concentrations 
between undertakings (OJ 1990 L 257, p. 13).
94 See paragraph 21 of the judgment in Metro (I) cited in note 54.

89 See Joined Cases T-191-98, T-212-98 and T-214-98, Atlantic Container 
Line (TACA), [2003] ECR II-…, paragraph 939, and Case T-395-94, Atlantic 
Container Line, [2002] ECR II-875, paragraph 330.
90 See Joined Cases C-395-96 P and C-396-96 P, Compagnie maritime 
belge, [2000] ECR I-1365, paragraph 130. Similarly, the application of 
Article 81(3) does not prevent the application of the Treaty rules on the 
free movement of goods, services, persons and capital. These provisions 
are in certain circumstances applicable to agreements, decisions and 
concerted practices within the meaning of Article 81(1), see to that effect 
Case C-309-99, Wouters, [2002] ECR I-1577, paragraph 120.
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111. The actual market conduct of the parties can provide 
insight into the impact of the agreement. If following the 
conclusion of the agreement the parties have implemented 
and maintained substantial price increases or engaged in 
other conduct indicative of the existence of a considerable 
degree of market power, it is an indication that the parties 
are not subject to any real competitive pressure and that 
competition has been eliminated with regard to a substantial 
part of the products concerned.

112. Past competitive interaction may also provide an 
indication of the impact of the agreement on future 
competitive interaction. An undertaking may be able to 
eliminate competition within the meaning of Article 81(3) 
by concluding an agreement with a competitor that in 
the past has been a “maverick” 95. Such an agreement may 
change the competitive incentives and capabilities of the 
competitor and thereby remove an important source of 
competition in the market.

113. In cases involving differentiated products, i.e. products 
that differ in the eyes of consumers, the impact of the agree-
ment may depend on the competitive relationship between 
the products sold by the parties to the agreement. When 
undertakings offer differentiated products the competitive 
constraint that individual products impose on each other 
differs according to the degree of substitutability between 
them. It must therefore be considered what is the degree 
of substitutability between the products offered by the 
parties, i.e. what is the competitive constraint that they 
impose on each other. The more the products of the parties 
to the agreement are close substitutes the greater the likely 
restrictive effect of the agreement. In other words, the more 
substitutable the products the greater the likely change 
brought about by the agreement in terms of restriction of 
competition on the market and the more likely it is that 
competition in respect of a substantial part of the products 
concerned risks being eliminated.

114. While sources of actual competition are usually the 
most important, as they are most easily verified, sources of 
potential competition must also be taken into account. The 
assessment of potential competition requires an analysis of 
barriers to entry facing undertakings that are not already 
competing within the relevant market. Any assertions by the 
parties that there are low barriers to market entry must be 
supported by information identifying the sources of potential 
competition and the parties must also substantiate why these 
sources constitute a real competitive pressure on the parties.

115. In the assessment of entry barriers and the real possi-
bility for new entry on a significant scale, it is relevant to 
examine, inter alia, the following:

(i) The regulatory framework with a view to determining 
its impact on new entry.

(ii) The cost of entry including sunk costs. Sunk costs are 
those that cannot be recovered if the entrant subsequently 

exits the market. The higher the sunk costs the higher the 
commercial risk for potential entrants.

(iii) The minimum efficient scale within the industry, i.e. the 
rate of output where average costs are minimised. If the 
minimum efficient scale is large compared to the size of the 
market, efficient entry is likely to be more costly and risky.

(iv) The competitive strengths of potential entrants. 
Effective entry is particularly likely where potential entrants 
have access to at least as cost efficient technologies as the 
incumbents or other competitive advantages that allow 
them to compete effectively. When potential entrants are on 
the same or an inferior technological trajectory compared to 
the incumbents and possess no other significant competitive 
advantage entry is more risky and less effective.

(v) The position of buyers and their ability to bring onto 
the market new sources of competition. It is irrelevant that 
certain strong buyers may be able to extract more favourable 
conditions from the parties to the agreement than their 
weaker competitors 96. The presence of strong buyers can 
only serve to counter a prima facie finding of elimination 
of competition if it is likely that the buyers in question will 
pave the way for effective new entry.

(vi) The likely response of incumbents to attempted new 
entry. Incumbents may for example through past conduct 
have acquired a reputation of aggressive behaviour, having 
an impact on future entry.

(vii) The economic outlook for the industry may be an 
indicator of its longer-term attractiveness. Industries that 
are stagnating or in decline are less attractive candidates for 
entry than industries characterised by growth.

(viii) Past entry on a significant scale or the absence thereof.

116. The above principles can be illustrated by the following 
hypothetical examples, which are not intended to establish 
thresholds:

Firm A is brewer, holding 70% of the relevant market, 
comprising the sale of beer through cafés and other on-trade 
premises. Over the past 5 years A has increased its market 
share from 60%. There are four other competitors in the 
market, B, C, D and E with market shares of 10%, 10%, 
5% and 5%. No new entry has occurred in the recent past 
and price changes implemented by A have generally been 
followed by competitors. A concludes agreements with 20% 
of the on-trade premises representing 40% of sales volumes 
whereby the contracting parties undertake to purchase 
beer only from A for a period of 5 years. The agreements 
raise the costs and reduce the revenues of rivals, which are 
foreclosed from the most attractive outlets. Given the market 
position of A, which has been strengthened in recent years, 
the absence of new entry and the already weak position of 

96 See in this respect Case T-228-97, Irish Sugar, [1999] ECR II-2969, 
paragraph 101.95 See paragraph 97 above.
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competitors it is likely that competition in the market is 
eliminated within the meaning of Article 81(3).

Shipping firms A, B, C, and D, holding collectively more 
than 70% of the relevant market, conclude an agreement 
whereby they agree to coordinate their schedules and their 
tariffs. Following the implementation of the agreement 
prices rise between 30% and 100%. There are four other 
suppliers, the largest holding about 14% of the relevant 
market. There has been no new entry in recent years and 
the parties to the agreement did not lose significant market 
share following the price increases. The existing competitors 
brought no significant new capacity to the market and no 
new entry occurred. In light of the market position of the 
parties and the absence of competitive response to their 
joint conduct it can reasonably be concluded that the 
parties to the agreement are not subject to real competi-
tive pressures and that the agreement affords them the 
possibility of eliminating competition within the meaning 
of Article 81(3).

A is a producer of electric appliances for professional users 
with a market share of 65% of a relevant national market. 
B is a competing manufacturer with 5% market share 
which has developed a new type of motor that is more 
powerful while consuming less electricity. A and B conclude 
an agreement whereby they establish a production joint 
venture for the production of the new motor. B undertakes 
to grant an exclusive licence to the joint venture. The joint 
venture combines the new technology of B with the efficient 
manufacturing and quality control process of A. There 
is one other main competitor with 15% of the market. 
Another competitor with 5% market share has recently been 
acquired by C, a major international producer of competing 
electric appliances, which itself owns efficient technologies. 
C has thus far not been active on the market mainly due 
to the fact that local presence and servicing is desired by 
customers. Through the acquisition C gains access to the 
service organization required to penetrate the market. The 
entry of C is likely to ensure that competition is not being 
eliminated.



89

Competition Law Digest

B. Block exemptions

a) Horizontal restraints

10. Commission Regulation (EU) No 1217/2010 of 14 December 2010 on the 
application of Article 101(3) of the Treaty on the Functioning of the European 
Union to certain categories of research and development agreements

The European Commission,

Having regard to the Treaty on the Functioning of the 
European Union, Having regard to Regulation (EEC) 
No 2821/71 of the Council of 20 December 1971 on 
application of Article 85(3) of the Treaty to categories of 
agreements, decisions and concerted practices 1, Having 
published a draft of this Regulation, After consulting 
the Advisory Committee on Restrictive Practices and 
Dominant Positions, Whereas:

(1) Regulation (EEC) No 2821/71 empowers the 
Commission to apply Article 101(3) of the Treaty on the 
Functioning of the European Union 2 [**] by regulation to 
certain categories of agreements, decisions and concerted 
practices falling within the scope of Article 101(1) of the 
Treaty which have as their object the research and develop-
ment of products, technologies or processes up to the stage 
of industrial application, and exploitation of the results, 
including provisions regarding intellectual property rights.

(2) Article 179(2) of the Treaty calls upon the Union to 
encourage undertakings, including small and medium-sized 
undertakings, in their research and technological develop-
ment activities of high quality, and to support their efforts 
to cooperate with one another. This Regulation is intended 
to facilitate research and development while at the same 
time effectively protecting competition.

(3) Commission Regulation (EC) No 2659/2000 of 29 
November 2000 on the application of Article 81(3) of the 
Treaty to categories of research and development agree-
ments 3 [3] defines categories of research and development 
agreements which the Commission regarded as normally 
satisfying the conditions laid down in Article 101(3) 
of the Treaty. In view of the overall positive experience 
with the application of that Regulation, which expires 
on 31 December 2010, and taking into account further 
experience acquired since its adoption, it is appropriate to 
adopt a new block exemption regulation.

1 OJ L 285, 29.12.1971, p. 46.
2 With effect from 1 December 2009, Article 81 of the EC Treaty has 
become Article 101 of the Treaty on the Functioning of the European Union 
(TFEU). The two articles are, in substance, identical. For the purposes of this 
Regulation, references to Article 101 of the TFEU should be understood as 
references to Article 81 of the EC Treaty where appropriate. The TFEU also 
introduced certain changes in terminology, such as the replacement of 
“Community” by “Union” and “common market” by “internal market”. The 
terminology of the TFEU will be used throughout this Regulation.
3 OJ L 304, 5.12.2000, p. 7.

(4) This Regulation should meet the two requirements of 
ensuring effective protection of competition and providing 
adequate legal security for undertakings. The pursuit of 
those objectives should take account of the need to simplify 
administrative supervision and the legislative framework to 
as great an extent as possible. Below a certain level of market 
power it can in general be presumed, for the application 
of Article 101(3) of the Treaty, that the positive effects of 
research and development agreements will outweigh any 
negative effects on competition.

(5) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those agreements 
which are capable of falling within Article 101(1) of the 
Treaty. In the individual assessment of agreements under 
Article 101(1) of the Treaty, account has to be taken of 
several factors, and in particular the market structure on 
the relevant market.

(6) Agreements on the joint execution of research work or 
the joint development of the results of the research, up to 
but not including the stage of industrial application, gener-
ally do not fall within the scope of Article 101(1) of the 
Treaty. In certain circumstances, however, such as where the 
parties agree not to carry out other research and develop-
ment in the same field, thereby forgoing the opportunity 
of gaining competitive advantages over the other parties, 
such agreements may fall within Article 101(1) of the 
Treaty and should therefore be included within the scope 
of this Regulation.

(7) The benefit of the exemption established by this 
Regulation should be limited to those agreements for which 
it can be assumed with sufficient certainty that they satisfy 
the conditions of Article 101(3) of the Treaty.

(8) Cooperation in research and development and in the 
exploitation of the results is most likely to promote technical 
and economic progress if the parties contribute comple-
mentary skills, assets or activities to the cooperation. This 
also includes scenarios where one party merely finances 
the research and development activities of another party.

(9) The joint exploitation of results can be considered as 
the natural consequence of joint research and develop-
ment. It can take different forms such as manufacture, the 
exploitation of intellectual property rights that substan-
tially contribute to technical or economic progress, or the 
marketing of new products.
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(10) Consumers can generally be expected to benefit from 
the increased volume and effectiveness of research and 
development through the introduction of new or improved 
products or services, a quicker launch of those products or 
services, or the reduction of prices brought about by new 
or improved technologies or processes.

(11) In order to justify the exemption, the joint exploitation 
should relate to products, technologies or processes for 
which the use of the results of the research and develop-
ment is decisive. Moreover, all the parties should agree in 
the research and development agreement that they will all 
have full access to the final results of the joint research and 
development, including any arising intellectual property 
rights and know-how, for the purposes of further research 
and development and exploitation, as soon as the final results 
become available. Access to the results should generally not 
be limited as regards the use of the results for the purposes 
of further research and development. However, where the 
parties, in accordance with this Regulation, limit their rights 
of exploitation, in particular where they specialise in the 
context of exploitation, access to the results for the purposes 
of exploitation may be limited accordingly. Moreover, where 
academic bodies, research institutes or undertakings which 
supply research and development as a commercial service 
without normally being active in the exploitation of results 
participate in research and development, they may agree to 
use the results of research and development solely for the 
purpose of further research. Depending on their capabili-
ties and commercial needs, the parties may make unequal 
contributions to their research and development cooperation. 
Therefore, in order to reflect, and to make up for, the differ-
ences in the value or the nature of the parties’ contributions, 
a research and development agreement benefiting from this 
Regulation may provide that one party is to compensate 
another for obtaining access to the results for the purposes of 
further research or exploitation. However, the compensation 
should not be so high as to effectively impede such access.

(12) Similarly, where the research and development 
agreement does not provide for any joint exploitation of 
the results, the parties should agree in the research and 
development agreement to grant each other access to their 
respective pre-existing know-how, as long as this know-
how is indispensable for the purposes of the exploitation 
of the results by the other parties. The rates of any licence 
fee charged should not be so high as to effectively impede 
access to the know-how by the other parties.

(13) The exemption established by this Regulation should 
be limited to research and development agreements which 
do not afford the undertakings the possibility of eliminating 
competition in respect of a substantial part of the products, 
services or technologies in question. It is necessary to 
exclude from the block exemption agreements between 
competitors whose combined share of the market for 
products, services or technologies capable of being improved 
or replaced by the results of the research and development 
exceeds a certain level at the time the agreement is entered 
into. However, there is no presumption that research and 
development agreements are either caught by Article 101(1) 

of the Treaty or that they fail to satisfy the conditions of 
Article 101(3) of the Treaty once the market share threshold 
set out in this Regulation is exceeded or other conditions 
of this Regulation are not met. In such cases, an individual 
assessment of the research and development agreement 
needs to be conducted under Article 101 of the Treaty.

(14) In order to ensure the maintenance of effective compe-
tition during joint exploitation of the results, provision 
should be made for the block exemption to cease to apply if 
the parties’ combined share of the market for the products, 
services or technologies arising out of the joint research 
and development becomes too great. The exemption should 
continue to apply, irrespective of the parties’ market shares, 
for a certain period after the commencement of joint 
exploitation, so as to await stabilisation of their market 
shares, particularly after the introduction of an entirely new 
product, and to guarantee a minimum period of return on 
the investments involved.

(15) This Regulation should not exempt agreements 
containing restrictions which are not indispensable to the 
attainment of the positive effects generated by a research 
and development agreement. In principle, agreements 
containing certain types of severe restrictions of competition 
such as limitations on the freedom of parties to carry out 
research and development in a field unconnected to the 
agreement, the fixing of prices charged to third parties, 
limitations on output or sales, and limitations on effecting 
passive sales for the contract products or contract technolo-
gies in territories or to customers reserved for other parties 
should be excluded from the benefit of the exemption 
established by this Regulation irrespective of the market 
share of the parties. In this context, field of use restrictions 
do not constitute limitations of output or sales, and also do 
not constitute territorial or customer restrictions.

(16) The market share limitation, the non-exemption of 
certain agreements and the conditions provided for in this 
Regulation normally ensure that the agreements to which 
the block exemption applies do not enable the parties to 
eliminate competition in respect of a substantial part of the 
products or services in question.

(17) The possibility cannot be ruled out that anti-compet-
itive foreclosure effects may arise where one party finances 
several research and development projects carried out by 
competitors with regard to the same contract products or 
contract technologies, in particular where it obtains the 
exclusive right to exploit the results vis-à-vis third parties. 
Therefore the benefit of this Regulation should be conferred 
on such paid-for research and development agreements only 
if the combined market share of all the parties involved in 
the connected agreements, that is to say, the financing party 
and all the parties carrying out the research and develop-
ment, does not exceed 25%.

(18) Agreements between undertakings which are not 
competing manufacturers of products, technologies or 
processes capable of being improved, substituted or replaced 
by the results of the research and development will only 
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eliminate effective competition in research and development in 
exceptional circumstances. It is therefore appropriate to enable 
such agreements to benefit from the exemption established by 
this Regulation irrespective of market share and to address any 
exceptional cases by way of withdrawal of its benefit.

(19) The Commission may withdraw the benefit of this 
Regulation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 
and 82 of the Treaty 4, where it finds in a particular case 
that an agreement to which the exemption provided for in 
this Regulation applies nevertheless has effects which are 
incompatible with Article 101(3) of the Treaty.

(20) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to Article 
29(2) of Regulation (EC) No 1/2003 in respect of the 
territory of that Member State, or a part thereof where, 
in a particular case, an agreement to which the exemption 
established by this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty in the territory of that Member State, or in a part 
thereof, and where such territory has all the characteristics 
of a distinct geographic market.

(21) The benefit of this Regulation could be withdrawn 
pursuant to Article 29 of Regulation (EC) No 1/2003, for 
example, where the existence of a research and development 
agreement substantially restricts the scope for third parties 
to carry out research and development in the relevant field 
because of the limited research capacity available elsewhere, 
where because of the particular structure of supply, the 
existence of the research and development agreement 
substantially restricts the access of third parties to the 
market for the contract products or contract technologies, 
where without any objectively valid reason, the parties do 
not exploit the results of the joint research and develop-
ment vis-à-vis third parties, where the contract products 
or contract technologies are not subject in the whole or a 
substantial part of the internal market to effective competi-
tion from products, technologies or processes considered 
by users as equivalent in view of their characteristics, price 
and intended use, or where the existence of the research 
and development agreement would restrict competition in 
innovation or eliminate effective competition in research 
and development on a particular market.

(22) As research and development agreements are often of a 
long-term nature, especially where the cooperation extends 
to the exploitation of the results, the period of validity of 
this Regulation should be fixed at 12 years,

Has adopted this regulation:

Article 1 Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

4 OJ L 1, 4.1.2003, p. 1.

(a) “research and development agreement” means an agree-
ment entered into between two or more parties which relate 
to the conditions under which those parties pursue:

(i) joint research and development of contract products or 
contract technologies and joint exploitation of the results 
of that research and development;

(ii) joint exploitation of the results of research and develop-
ment of contract products or contract technologies jointly 
carried out pursuant to a prior agreement between the 
same parties;

(iii) joint research and development of contract products 
or contract technologies excluding joint exploitation of 
the results;

(iv) paid-for research and development of contract products 
or contract technologies and joint exploitation of the results 
of that research and development;

(v) joint exploitation of the results of paid-for research and 
development of contract products or contract technologies 
pursuant to a prior agreement between the same parties; or

(vi) paid-for research and development of contract products 
or contract technologies excluding joint exploitation of the 
results;

(b) “agreement” means an agreement, a decision by an 
association of undertakings or a concerted practice;

(c) “research and development” means the acquisition of 
know-how relating to products, technologies or processes 
and the carrying out of theoretical analysis, systematic study 
or experimentation, including experimental production, 
technical testing of products or processes, the establishment 
of the necessary facilities and the obtaining of intellectual 
property rights for the results;

(d) “product” means a good or a service, including both 
intermediary goods or services and final goods or services;

(e) “contract technology” means a technology or process 
arising out of the joint research and development;

(f ) “contract product” means a product arising out of 
the joint research and development or manufactured or 
provided applying the contract technologies;

(g) “exploitation of the results” means the production or 
distribution of the contract products or the application of 
the contract technologies or the assignment or licensing 
of intellectual property rights or the communication of 
know-how required for such manufacture or application;

(h) “intellectual property rights” means intellectual property 
rights, including industrial property rights, copyright and 
neighbouring rights;

(i) “know-how” means a package of non-patented practical 
information, resulting from experience and testing, which 
is secret, substantial and identified;
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(j) “secret”, in the context of know-how, means that the 
know-how is not generally known or easily accessible;

(k) “substantial”, in the context of know-how, means that 
the know-how is significant and useful for the manufacture 
of the contract products or the application of the contract 
technologies;

(l) “identified”, in the context of know-how, means that 
the know-how is described in a sufficiently comprehensive 
manner so as to make it possible to verify that it fulfils the 
criteria of secrecy and substantiality;

(m) “joint”, in the context of activities carried out under 
a research and development agreement, means activities 
where the work involved is:

(i) carried out by a joint team, organisation or undertaking;

(ii) jointly entrusted to a third party; or

(iii) allocated between the parties by way of specialisation 
in the context of research and development or exploitation;

(n) “specialisation in the context of research and develop-
ment” means that each of the parties is involved in the 
research and development activities covered by the research 
and development agreement and they divide the research 
and development work between them in any way that they 
consider most appropriate; this does not include paid-for 
research and development;

(o) “specialisation in the context of exploitation” means that 
the parties allocate between them individual tasks such as 
production or distribution, or impose restrictions upon 
each other regarding the exploitation of the results such as 
restrictions in relation to certain territories, customers or 
fields of use; this includes a scenario where only one party 
produces and distributes the contract products on the basis 
of an exclusive licence granted by the other parties;

(p) “paid-for research and development” means research and 
development that is carried out by one party and financed 
by a financing party;

(q) “financing party” means a party financing paid-for 
research and development while not carrying out any of 
the research and development activities itself;

(r) “competing undertaking” means an actual or potential 
competitor;

(s) “actual competitor” means an undertaking that is 
supplying a product, technology or process capable of being 
improved, substituted or replaced by the contract product or 
the contract technology on the relevant geographic market;

(t) “potential competitor” means an undertaking that, in the 
absence of the research and development agreement, would, 
on realistic grounds and not just as a mere theoretical possi-
bility, in case of a small but permanent increase in relative 
prices be likely to undertake, within not more than 3 years, 

the necessary additional investments or other necessary 
switching costs to supply a product, technology or process 
capable of being improved, substituted or replaced by the 
contract product or contract technology on the relevant 
geographic market;

(u) “relevant product market” means the relevant market 
for the products capable of being improved, substituted or 
replaced by the contract products;

(v) “relevant technology market” means the relevant market 
for the technologies or processes capable of being improved, 
substituted or replaced by the contract technologies.

2. For the purposes of this Regulation, the terms “under-
taking” and “party” shall include their respective connected 
undertakings.

“Connected undertakings” means:

(a) undertakings in which a party to the research and 
development agreement, directly or indirectly:

(i) has the power to exercise more than half the voting 
rights;

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking; or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a 
party to the research and development agreement, the rights 
or powers listed in point (a);

(c) undertakings in which an undertaking referred to in 
point (b) has, directly or indirectly, the rights or powers 
listed in point (a);

(d) undertakings in which a party to the research and 
development agreement together with one or more of the 
undertakings referred to in points (a), (b) or (c), or in which 
two or more of the latter undertakings, jointly have the 
rights or powers listed in point (a);

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by:

(i) parties to the research and development agreement 
or their respective connected undertakings referred to in 
points (a) to (d); or

(ii) one or more of the parties to the research and devel-
opment agreement or one or more of their connected 
undertakings referred to in points (a) to (d) and one or 
more third parties.

Article 2 Exemption

1. Pursuant to Article 101(3) of the Treaty and subject to 
the provisions of this Regulation, it is hereby declared that 
Article 101(1) of the Treaty shall not apply to research and 
development agreements.



93

Competition Law Digest

This exemption shall apply to the extent that such agree-
ments contain restrictions of competition falling within the 
scope of Article 101(1) of the Treaty.

2. The exemption provided for in paragraph 1 shall apply to 
research and development agreements containing provisions 
which relate to the assignment or licensing of intellectual 
property rights to one or more of the parties or to an 
entity the parties establish to carry out the joint research 
and development, paid-for research and development or 
joint exploitation, provided that those provisions do not 
constitute the primary object of such agreements, but are 
directly related to and necessary for their implementation.

Article 3 Conditions for exemption

1. The exemption provided for in Article 2 shall apply 
subject to the conditions set out in paragraphs 2 to 5.

2. The research and development agreement must stipulate 
that all the parties have full access to the final results of the 
joint research and development or paid-for research and 
development, including any resulting intellectual property 
rights and know-how, for the purposes of further research 
and development and exploitation, as soon as they become 
available. Where the parties limit their rights of exploitation 
in accordance with this Regulation, in particular where they 
specialise in the context of exploitation, access to the results 
for the purposes of exploitation may be limited accordingly. 
Moreover, research institutes, academic bodies, or undertak-
ings which supply research and development as a commercial 
service without normally being active in the exploitation of 
results may agree to confine their use of the results for the 
purposes of further research. The research and development 
agreement may foresee that the parties compensate each 
other for giving access to the results for the purposes of 
further research or exploitation, but the compensation must 
not be so high as to effectively impede such access.

3. Without prejudice to paragraph 2, where the research 
and development agreement provides only for joint research 
and development or paid-for research and development, 
the research and development agreement must stipulate 
that each party must be granted access to any pre-existing 
know-how of the other parties, if this know-how is indis-
pensable for the purposes of its exploitation of the results. 
The research and development agreement may foresee that 
the parties compensate each other for giving access to their 
pre-existing know-how, but the compensation must not be 
so high as to effectively impede such access.

4. Any joint exploitation may only pertain to results which 
are protected by intellectual property rights or constitute 
know-how and which are indispensable for the manufacture 
of the contract products or the application of the contract 
technologies.

5. Parties charged with the manufacture of the contract 
products by way of specialisation in the context of exploita-
tion must be required to fulfil orders for supplies of the 
contract products from the other parties, except where 
the research and development agreement also provides for 

joint distribution within the meaning of point (m)(i) or 
(ii) of Article 1(1) or where the parties have agreed that 
only the party manufacturing the contract products may 
distribute them.

Article 4 Market share threshold and duration of exemption

1. Where the parties are not competing undertakings, the 
exemption provided for in Article 2 shall apply for the 
duration of the research and development. Where the 
results are jointly exploited, the exemption shall continue 
to apply for 7 years from the time the contract products or 
contract technologies are first put on the market within the 
internal market.

2. Where two or more of the parties are competing under-
takings, the exemption provided for in Article 2 shall apply 
for the period referred to in paragraph 1 of this Article only 
if, at the time the research and development agreement is 
entered into:

(a) in the case of research and development agreements 
referred to in point (a)(i), (ii) or (iii) of Article 1(1), the 
combined market share of the parties to a research and 
development agreement does not exceed 25% on the 
relevant product and technology markets; or

(b) in the case of research and agreements referred to 
in point (a)(iv), (v) or (vi) of Article 1(1), the combined 
market share of the financing party and all the parties with 
which the financing party has entered into research and 
development agreements with regard to the same contract 
products or contract technologies, does not exceed 25% on 
the relevant product and technology markets.

3. After the end of the period referred to in paragraph 1, the 
exemption shall continue to apply as long as the combined 
market share of the parties does not exceed 25% on the 
relevant product and technology markets.

Article 5 Hardcore restrictions

The exemption provided for in Article 2 shall not apply to 
research and development agreements which, directly or 
indirectly, in isolation or in combination with other factors 
under the control of the parties, have as their object any of 
the following:

(a) the restriction of the freedom of the parties to carry out 
research and development independently or in cooperation 
with third parties in a field unconnected with that to which 
the research and development agreement relates or, after the 
completion of the joint research and development or the 
paid-for research and development, in the field to which it 
relates or in a connected field;

(b) the limitation of output or sales, with the exception of:

(i) the setting of production targets where the joint exploita-
tion of the results includes the joint production of the 
contract products;
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(ii) the setting of sales targets where the joint exploitation 
of the results includes the joint distribution of the contract 
products or the joint licensing of the contract technologies 
within the meaning of point (m)(i) or (ii) of Article 1(1);

(iii) practices constituting specialisation in the context of 
exploitation; and

(iv) the restriction of the freedom of the parties to manu-
facture, sell, assign or license products, technologies or 
processes which compete with the contract products or 
contract technologies during the period for which the 
parties have agreed to jointly exploit the results;

(c) the fixing of prices when selling the contract product 
or licensing the contract technologies to third parties, with 
the exception of the fixing of prices charged to immediate 
customers or the fixing of licence fees charged to immediate 
licensees where the joint exploitation of the results includes 
the joint distribution of the contract products or the joint 
licensing of the contract technologies within the meaning 
of point (m)(i) or (ii) of Article 1(1);

(d) the restriction of the territory in which, or of the 
customers to whom, the parties may passively sell the 
contract products or license the contract technologies, with 
the exception of the requirement to exclusively license the 
results to another party;

(e) the requirement not to make any, or to limit, active 
sales of the contract products or contract technologies in 
territories or to customers which have not been exclusively 
allocated to one of the parties by way of specialisation in 
the context of exploitation;

(f ) the requirement to refuse to meet demand from 
customers in the parties’ respective territories, or from 
customers otherwise allocated between the parties by way 
of specialisation in the context of exploitation, who would 
market the contract products in other territories within the 
internal market;

(g) the requirement to make it difficult for users or resellers 
to obtain the contract products from other resellers within 
the internal market.

Article 6 Excluded restrictions

The exemption provided for in Article 2 shall not apply 
to the following obligations contained in research and 
development agreements:

(a) the obligation not to challenge after completion of 
the research and development the validity of intellectual 
property rights which the parties hold in the internal market 
and which are relevant to the research and development or, 
after the expiry of the research and development agreement, 
the validity of intellectual property rights which the parties 
hold in the internal market and which protect the results 
of the research and development, without prejudice to the 
possibility to provide for termination of the research and 
development agreement in the event of one of the parties 
challenging the validity of such intellectual property rights;

(b) the obligation not to grant licences to third parties to 
manufacture the contract products or to apply the contract 
technologies unless the agreement provides for the exploita-
tion of the results of the joint research and development or 
paid-for research and development by at least one of the 
parties and such exploitation takes place in the internal 
market vis-à-vis third parties.

Article 7 Application of the market share threshold

For the purposes of applying the market share threshold 
provided for in Article 4 the following rules shall apply:

(a) the market share shall be calculated on the basis of the 
market sales value; if market sales value data are not avail-
able, estimates based on other reliable market information, 
including market sales volumes, may be used to establish 
the market share of the parties;

(b) the market share shall be calculated on the basis of data 
relating to the preceding calendar year;

(c) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of that subparagraph;

(d) if the market share referred to in Article 4(3) is initially 
not more than 25% but subsequently rises above that 
level without exceeding 30%, the exemption provided for 
in Article 2 shall continue to apply for a period of two 
consecutive calendar years following the year in which the 
25% threshold was first exceeded;

(e) if the market share referred to in Article 4(3) is initially 
not more than 25% but subsequently rises above 30%, the 
exemption provided for in Article 2 shall continue to apply 
for a period of one calendar year following the year in which 
the level of 30% was first exceeded;

(f ) the benefit of points (d) and (e) may not be combined 
so as to exceed a period of two calendar years.

Article 8 Transitional period

The prohibition laid down in Article 101(1) of the Treaty 
shall not apply during the period from 1 January 2011 to 31 
December 2012 in respect of agreements already in force on 
31 December 2010 which do not satisfy the conditions for 
exemption provided for in this Regulation but which satisfy 
the conditions for exemption provided for in Regulation 
(EC) No 2659/2000.

Article 9 Period of validity

This Regulation shall enter into force on 1 January 2011.

It shall expire on 31 December 2022.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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11. Commission Regulation (EU) No 1218/2010 of 14 December 2010 on the 
application of Article 101(3) of the Treaty on the Functioning of the European 
Union to certain categories of specialisation agreements

The European Commission,

Having regard to the Treaty on the Functioning of the 
European Union, Having regard to Regulation (EEC) 
No 2821/71 of the Council of 20 December 1971 on 
application of Article 85(3) of the Treaty to categories of 
agreements, decisions and concerted practices 1, Having 
published a draft of this Regulation, After consulting 
the Advisory Committee on Restrictive Practices and 
Dominant Positions, Whereas:

(1) Regulation (EEC) No 2821/71 empowers the 
Commission to apply Article 101(3) of the Treaty on the 
Functioning of the European Union 2 by regulation to 
certain categories of agreements, decisions and concerted 
practices falling within the scope of Article 101(1) of the 
Treaty which have as their object specialisation, including 
agreements necessary for achieving it.

(2) Commission Regulation (EC) No 2658/2000 of 29 
November 2000 on the application of Article 81(3) of 
the Treaty to categories of specialisation agreements 3 
defines categories of specialisation agreements which the 
Commission regarded as normally satisfying the conditions 
laid down in Article 101(3) of the Treaty. In view of the 
overall positive experience with the application of that 
Regulation, which expires on 31 December 2010, and taking 
into account further experience acquired since its adoption, 
it is appropriate to adopt a new block exemption regulation.

(3) This Regulation should meet the two requirements of 
ensuring effective protection of competition and providing 
adequate legal security for undertakings. The pursuit of 
those objectives should take account of the need to simplify 
administrative supervision and the legislative framework to 
as great an extent as possible. Below a certain level of market 
power it can in general be presumed, for the application 
of Article 101(3) of the Treaty, that the positive effects of 
specialisation agreements will outweigh any negative effects 
on competition.

(4) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those agreements 
which are capable of falling within Article 101(1) of the 
Treaty. In the individual assessment of agreements under 
Article 101(1) of the Treaty, account has to be taken of 

1 OJ L 285, 29.12.1971, p. 46.
2 With effect from 1 December 2009, Article 81 of the EC Treaty has 
become Article 101 of the Treaty on the Functioning of the European Union 
(TFEU). The two Articles are, in substance, identical. For the purposes of 
this Regulation, references to Article 101 of the TFEU should be understood 
as references to Article 81 of the EC Treaty where appropriate. The TFEU 
also introduced certain changes in terminology, such as the replacement 
of “Community” by “Union” and “common market” by “internal market”. 
The terminology of the TFEU will be used throughout this Regulation.
3 OJ L 304, 5.12.2000, p. 3.

several factors, and in particular the market structure on 
the relevant market.

(5) The benefit of the exemption established by this 
Regulation should be limited to those agreements for which 
it can be assumed with sufficient certainty that they satisfy 
the conditions of Article 101(3) of the Treaty.

(6) Agreements on specialisation in production are most 
likely to contribute to improving the production or distri-
bution of goods if the parties have complementary skills, 
assets or activities, because they can concentrate on the 
manufacture of certain products and thus operate more 
efficiently and supply the products more cheaply. The same 
can generally be said about agreements on specialisation 
in the preparation of services. Given effective competition, 
it is likely that consumers will receive a fair share of the 
resulting benefits.

(7) Such advantages can arise from agreements whereby 
one party fully or partly gives up the manufacture of certain 
products or preparation of certain services in favour of 
another party (unilateral specialisation), from agreements 
whereby each party fully or partly gives up the manufacture 
of certain products or preparation of certain services in 
favour of another party (reciprocal specialisation) and 
from agreements whereby the parties undertake to jointly 
manufacture certain products or prepare certain services 
(joint production). In the context of this Regulation, the 
concepts of unilateral and reciprocal specialisation do not 
require a party to reduce capacity, as it is sufficient if they 
reduce their production volumes. The concept of joint 
production, however, does not require the parties to reduce 
their individual production activities outside the scope of 
their envisaged joint production arrangement.

(8) The nature of unilateral and reciprocal specialisation 
agreements presupposes that the parties are active on the 
same product market. It is not necessary for the parties to 
be active on the same geographic market. Consequently, the 
application of this Regulation to unilateral and reciprocal 
specialisation agreements should be limited to scenarios 
where the parties are active on the same product market. 
Joint production agreements can be entered into by parties 
who are already active on the same product market but also 
by parties who wish to enter a product market by way of the 
agreement. Therefore, joint production agreements should fall 
within the scope of this Regulation irrespective of whether 
the parties are already active in the same product market.

(9) To ensure that the benefits of specialisation will mate-
rialise without one party leaving the market downstream of 
production entirely, unilateral and reciprocal specialisation 
agreements should only be covered by this Regulation where 
they provide for supply and purchase obligations or joint 
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distribution. Supply and purchase obligations may, but do 
not have to, be of an exclusive nature.

(10) It can be presumed that, where the parties’ share of 
the relevant market for the products which are the subject 
matter of a specialisation agreement does not exceed a 
certain level, the agreements will, as a general rule, give 
rise to economic benefits in the form of economies of scale 
or scope or better production technologies, while allowing 
consumers a fair share of the resulting benefits. However, 
where the products manufactured under a specialisation 
agreement are intermediary products which one or more 
of the parties fully or partly use as an input for their own 
production of certain downstream products which they 
subsequently sell on the market, the exemption conferred 
by this Regulation should also be conditional on the parties’ 
share on the relevant market for these downstream products 
not exceeding a certain level. In such a case, merely looking 
at the parties’ market share at the level of the intermediary 
product would ignore the potential risk of foreclosing or 
increasing the price of inputs for competitors at the level of 
the downstream products. However, there is no presump-
tion that specialisation agreements are either caught by 
Article 101(1) of the Treaty or that they fail to satisfy the 
conditions of Article 101(3) of the Treaty once the market 
share threshold set out in this Regulation is exceeded or 
other conditions of this Regulation are not met. In such 
cases, an individual assessment of the specialisation agree-
ment needs to be conducted under Article 101 of the Treaty.

(11) This Regulation should not exempt agreements 
containing restrictions which are not indispensable to the 
attainment of the positive effects generated by a specialisa-
tion agreement. In principle, agreements containing certain 
types of severe restrictions of competition relating to the 
fixing of prices charged to third parties, limitation of output 
or sales, and allocation of markets or customers should be 
excluded from the benefit of the exemption established 
by this Regulation irrespective of the market share of the 
parties.

(12) The market share limitation, the non-exemption of 
certain agreements and the conditions provided for in this 
Regulation normally ensure that the agreements to which 
the block exemption applies do not enable the parties to 
eliminate competition in respect of a substantial part of the 
products or services in question.

(13) The Commission may withdraw the benefit of this 
Regulation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 
and 82 of the Treaty 4, where it finds in a particular case 
that an agreement to which the exemption provided for in 
this Regulation applies nevertheless has effects which are 
incompatible with Article 101(3) of the Treaty.

(14) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 

4 OJ L 1, 4.1.2003, p. 1.

Article 29(2) of Regulation (EC) No 1/2003 in respect of 
the territory of that Member State, or a part thereof where, 
in a particular case, an agreement to which the exemption 
established by this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty in the territory of that Member State, or in a part 
thereof, and where such territory has all the characteristics 
of a distinct geographic market.

(15) The benefit of this Regulation could be withdrawn 
pursuant to Article 29 of Regulation (EC) No 1/2003 
where, for example, the relevant market is very concentrated 
and competition is already weak, in particular because of the 
individual market positions of other market participants or 
links between other market participants created by parallel 
specialisation agreements.

(16) In order to facilitate the conclusion of specialisation 
agreements, which can have a bearing on the structure of 
the parties, the period of validity of this Regulation should 
be fixed at 12 years,

Has adopted this regulation:

Article 1 Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

(a) “specialisation agreement” means a unilateral specialisa-
tion agreement, a reciprocal specialisation agreement or a 
joint production agreement;

(b) “unilateral specialisation agreement” means an agree-
ment between two parties which are active on the same 
product market by virtue of which one party agrees to fully 
or partly cease production of certain products or to refrain 
from producing those products and to purchase them from 
the other party, who agrees to produce and supply those 
products;

(c) “reciprocal specialisation agreement” means an agree-
ment between two or more parties which are active on 
the same product market, by virtue of which two or more 
parties on a reciprocal basis agree to fully or partly cease or 
refrain from producing certain but different products and to 
purchase these products from the other parties, who agree 
to produce and supply them;

(d) “joint production agreement” means an agreement by 
virtue of which two or more parties agree to produce certain 
products jointly;

(e) “agreement” means an agreement, a decision by an 
association of undertakings or a concerted practice;

(f ) “product” means a good or a service, including both 
intermediary goods or services and final goods or services, 
with the exception of distribution and rental services;
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(g) “production” means the manufacture of goods or the 
preparation of services and includes production by way of 
subcontracting;

(h) “preparation of services” means activities upstream of 
the provision of services to customers;

(i) “relevant market” means the relevant product and 
geographic market to which the specialisation products 
belong, and, in addition, where the specialisation prod-
ucts are intermediary products which one or more of the 
parties fully or partly use captively for the production of 
downstream products, the relevant product and geographic 
market to which the downstream products belong;

(j) “specialisation product” means a product which is 
produced under a specialisation agreement;

(k) “downstream product” means a product for which a 
specialisation product is used by one or more of the parties 
as an input and which is sold by those parties on the market;

(l) “competing undertaking” means an actual or potential 
competitor;

(m) “actual competitor” means an undertaking that is active 
on the same relevant market;

(n) “potential competitor” means an undertaking that, in the 
absence of the specialisation agreement, would, on realistic 
grounds and not just as a mere theoretical possibility, in case 
of a small but permanent increase in relative prices be likely 
to undertake, within not more than 3 years, the necessary 
additional investments or other necessary switching costs 
to enter the relevant market;

(o) “exclusive supply obligation” means an obligation not to 
supply a competing undertaking other than a party to the 
agreement with the specialisation product;

(p) “exclusive purchase obligation” means an obligation to 
purchase the specialisation product only from a party to 
the agreement;

(q) “joint”, in the context of distribution, means that the 
parties:

(i) carry out the distribution of the products by way of a 
joint team, organisation or undertaking; or

(ii) appoint a third party distributor on an exclusive or 
non-exclusive basis, provided that the third party is not a 
competing undertaking;

(r) “distribution” means distribution, including the sale of 
goods and the provision of services.

2. For the purposes of this Regulation, the terms “under-
taking” and “party” shall include their respective connected 
undertakings.

“Connected undertakings” means:

(a) undertakings in which a party to the specialisation 
agreement, directly or indirectly:

(i) has the power to exercise more than half the voting 
rights;

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking; or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a 
party to the specialisation agreement, the rights or powers 
listed in point (a);

(c) undertakings in which an undertaking referred to in 
point (b) has, directly or indirectly, the rights or powers 
listed in point (a);

(d) undertakings in which a party to the specialisation 
agreement together with one or more of the undertakings 
referred to in points (a), (b) or (c), or in which two or more 
of the latter undertakings, jointly have the rights or powers 
listed in point (a);

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by:

(i) parties to the specialisation agreement or their respective 
connected undertakings referred to in points (a) to (d); or

(ii) one or more of the parties to the specialisation agree-
ment or one or more of their connected undertakings 
referred to in points (a) to (d) and one or more third parties.

Article 2 Exemption

1. Pursuant to Article 101(3) of the Treaty and subject to 
the provisions of this Regulation, it is hereby declared that 
Article 101(1) of the Treaty shall not apply to specialisation 
agreements.

This exemption shall apply to the extent that such agree-
ments contain restrictions of competition falling within the 
scope of Article 101(1) of the Treaty.

2. The exemption provided for in paragraph 1 shall apply 
to specialisation agreements containing provisions which 
relate to the assignment or licensing of intellectual property 
rights to one or more of the parties, provided that those 
provisions do not constitute the primary object of such 
agreements, but are directly related to and necessary for 
their implementation.

3. The exemption provided for in paragraph 1 shall apply 
to specialisation agreements whereby:
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(a) the parties accept an exclusive purchase or exclusive 
supply obligation; or

(b) the parties do not independently sell the specialisation 
products but jointly distribute those products.

Article 3 Market share threshold

The exemption provided for in Article 2 shall apply on 
condition that the combined market share of the parties 
does not exceed 20% on any relevant market.

Article 4 Hardcore restrictions

The exemption provided for in Article 2 shall not apply 
to specialisation agreements which, directly or indirectly, 
in isolation or in combination with other factors under 
the control of the parties, have as their object any of the 
following:

(a) the fixing of prices when selling the products to third 
parties with the exception of the fixing of prices charged to 
immediate customers in the context of joint distribution;

(b) the limitation of output or sales with the exception of:

(i) provisions on the agreed amount of products in the 
context of unilateral or reciprocal specialisation agreements 
or the setting of the capacity and production volume in the 
context of a joint production agreement; and

(ii) the setting of sales targets in the context of joint 
distribution;

(c) the allocation of markets or customers.

Article 5 Application of the market share threshold

For the purposes of applying the market share threshold 
provided for in Article 3 the following rules shall apply:

(a) the market share shall be calculated on the basis of the 
market sales value; if market sales value data are not avail-
able, estimates based on other reliable market information, 

including market sales volumes, may be used to establish 
the market share of the parties;

(b) the market share shall be calculated on the basis of data 
relating to the preceding calendar year;

(c) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of that subparagraph;

(d) if the market share referred to in Article 3 is initially 
not more than 20% but subsequently rises above that level 
without exceeding 25%, the exemption provided for in 
Article 2 shall continue to apply for a period of 2 consecu-
tive calendar years following the year in which the 20% 
threshold was first exceeded;

(e) if the market share referred to in Article 3 is initially 
not more than 20% but subsequently rises above 25%, the 
exemption provided for in Article 2 shall continue to apply 
for a period of 1 calendar year following the year in which 
the level of 25% was first exceeded;

(f ) the benefit of points (d) and (e) may not be combined 
so as to exceed a period of 2 calendar years.

Article 6 Transitional period

The prohibition laid down in Article 101(1) of the Treaty 
shall not apply during the period from 1 January 2011 
to 31 December 2012 in respect of agreements already 
in force on 31 December 2010 which do not satisfy the 
conditions for exemption provided for in this Regulation 
but which satisfy the conditions for exemption provided for 
in Regulation (EC) No 2658/2000.

Article 7 Period of validity

This Regulation shall enter into force on 1 January 2011.

It shall expire on 31 December 2022.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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12. Commission Communication No 2011/C 11/01 of 14 January 2011, Guidelines 
on the applicability of Article 101 of the Treaty on the Functioning of the European 
Union to horizontal co-operation agreements

1. Introduction

1.1. Purpose and scope

1. These guidelines set out the principles for the assessment 
under Article 101 of the Treaty on the Functioning of the 
European Union1 (“Article 101”) of agreements between 
undertakings, decisions by associations of undertakings and 
concerted practices (collectively referred to as “agreements”) 
pertaining to horizontal co-operation. Co-operation is of a 
“horizontal nature” if an agreement is entered into between 
actual or potential competitors. In addition, these guidelines 
also cover horizontal co-operation agreements between 
non-competitors, for example, between two companies 
active in the same product markets but in different 
geographic markets without being potential competitors.

2. Horizontal co-operation agreements can lead to substan-
tial economic benefits, in particular if they combine comple-
mentary activities, skills or assets. Horizontal co-operation 
can be a means to share risk, save costs, increase investments, 
pool know-how, enhance product quality and variety, and 
launch innovation faster.

3. On the other hand, horizontal co-operation agreements 
may lead to competition problems. This is, for example, 
the case if the parties agree to fix prices or output or to 
share markets, or if the co-operation enables the parties 
to maintain, gain or increase market power and thereby is 
likely to give rise to negative market effects with respect to 
prices, output, product quality, product variety or innovation.

4. The Commission, while recognising the benefits that can 
be generated by horizontal co-operation agreements, has to 
ensure that effective competition is maintained. Article 101 
provides the legal framework for a balanced assessment 
taking into account both adverse effects on competition 
and pro-competitive effects.

5. The purpose of these guidelines is to provide an analytical 
framework for the most common types of horizontal 
co-operation agreements; they deal with research and 
development agreements, production agreements including 
subcontracting and specialisation agreements, purchasing 
agreements, commercialisation agreements, standardisation 
agreements including standard contracts, and information 
exchange. This framework is primarily based on legal 

and economic criteria that help to analyse a horizontal 
co-operation agreement and the context in which it occurs. 
Economic criteria such as the market power of the parties 
and other factors relating to the market structure form a 
key element of the assessment of the market impact likely 
to be caused by a horizontal co-operation agreement and, 
therefore, for the assessment under Article 101.

6. These guidelines apply to the most common types of 
horizontal co-operation agreements irrespective of the 
level of integration they entail with the exception of opera-
tions constituting a concentration within the meaning of 
Article 3 of Council Regulation (EC) No 139/2004 of 20 
January 2004 on the control of concentrations between 
undertakings2 (“the Merger Regulation”) as would be the 
case, for example, with joint ventures performing on a 
lasting basis all the functions of an autonomous economic 
entity (“full-function joint ventures”) 3.

7. Given the potentially large number of types and combina-
tions of horizontal co-operation and market circumstances 
in which they operate, it is difficult to provide specific 
answers for every possible scenario. These guidelines will 
nevertheless assist businesses in assessing the compatibility 
of an individual co-operation agreement with Article 101. 
Those criteria do not, however, constitute a “checklist” which 
can be applied mechanically. Each case must be assessed 
on the basis of its own facts, which may require a flexible 
application of these guidelines.

8. The criteria set out in these guidelines apply to horizontal 
co-operation agreements concerning both goods and services 
(collectively referred to as “products”). These guidelines 
complement Commission Regulation (EU) No […] of […] 
on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to certain categories of 
research and development agreements 4 (“the R&D Block 
Exemption Regulation”) and Commission Regulation (EU) 
No […] of […] on the application of Article 101(3) of the 
Treaty on the Functioning of the European Union to certain 

1 With effect from 1 December 2009, Article 81 of the EC Treaty has 
become Article 101 of the Treaty on the Functioning of the European 
Union (“TFEU”). The two Articles are, in substance, identical. For the 
purposes of these guidelines, references to Article 101 of the TFEU 
should be understood as references to Article 81 of the EC Treaty where 
appropriate. The TFEU also introduced certain changes in terminology, 
such as the replacement of “Community” by “Union” and “common 
market” by “internal market”. The terminology of the TFEU will be used 
throughout these guidelines.

2 OJ L 24, 29.1.2004, p. 1.
3 See Article 3(4) of the Merger Regulation. However, in assessing whether 
there is a full-function joint venture, the Commission examines whether 
the joint venture is autonomous in an operational sense. This does not 
mean that it enjoys autonomy from its parent companies as regards 
the adoption of its strategic decisions (see Commission Consolidated 
Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings, OJ C 95, 16.4.2008, 
p. 1, paragraphs 91–109 (“Consolidated Jurisdictional Notice”)). It also 
needs to be recalled that if the creation of a joint venture constituting a 
concentration under Article 3 of the Merger Regulation has as its object 
or effect the coordination of the competitive behaviour of undertakings 
that remain independent, then that coordination will be appraised under 
Article 101 of the Treaty (see Article 2(4) of the Merger Regulation).
4 OJ L […], […], p. […].
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categories of specialisation agreements5 (“the Specialisation 
Block Exemption Regulation”).

9. Although these guidelines contain certain references to 
cartels, they are not intended to give any guidance as to 
what does and does not constitute a cartel as defined by the 
decisional practice of the Commission and the case-law of 
the Court of Justice of the European Union.

10. The term “competitors” as used in these guidelines 
includes both actual and potential competitors. Two compa-
nies are treated as actual competitors if they are active on the 
same relevant market. A company is treated as a potential 
competitor of another company if, in the absence of the 
agreement, in case of a small but permanent increase in 
relative prices it is likely that the former, within a short 
period of time6, would undertake the necessary additional 
investments or other necessary switching costs to enter 
the relevant market on which the latter is active. This 
assessment has to be based on realistic grounds, the mere 
theoretical possibility to enter a market is not sufficient 
(see Commission Notice on the definition of the relevant 
market for the purposes of Community competition law)7 
(“the Market Definition Notice”).

11. Companies that form part of the same “undertaking” 
within the meaning of Article 101(1) are not considered 
to be competitors for the purposes of these guidelines. 
Article 101 only applies to agreements between independent 
undertakings. When a company exercises decisive influence 
over another company they form a single economic entity 
and, hence, are part of the same undertaking8. The same 
is true for sister companies, that is to say, companies over 
which decisive influence is exercised by the same parent 
company. They are consequently not considered to be 
competitors even if they are both active on the same relevant 
product and geographic markets.

12. Agreements that are entered into between undertakings 
operating at a different level of the production or distribu-
tion chain, that is to say, vertical agreements, are in principle 
dealt with in Commission Regulation (EU) No 330-2010 

of 20 April 2010 on the application of Article 101(3) of 
the Treaty on the Functioning of the European Union to 
categories of vertical agreements and concerted practices9 
(“the Block Exemption Regulation on Vertical Restraints”) 
and the Guidelines on Vertical Restraints10. However, to 
the extent that vertical agreements, for example, distribu-
tion agreements, are concluded between competitors, the 
effects of the agreement on the market and the possible 
competition problems can be similar to horizontal agree-
ments. Therefore, vertical agreements between competitors 
fall under these guidelines11. Should there be a need to 
also assess such agreements under the Block Exemption 
Regulation on Vertical Restraints and the Guidelines on 
Vertical Restraints, this will be specifically stated in the 
relevant chapter of these guidelines. In the absence of such a 
reference, only these guidelines will be applicable to vertical 
agreements between competitors.

13. Horizontal co-operation agreements may combine 
different stages of co-operation, for example research 
and development (“R&D”) and the production and/or 
commercialisation of its results. Such agreements are gener-
ally also covered by these guidelines. When using these 
guidelines for the analysis of such integrated co-operation, 
as a general rule, all the chapters pertaining to the different 
parts of the co-operation will be relevant. However, where 
the relevant chapters of these guidelines contain graduated 
messages, for example with regard to safe harbours or 
whether certain conduct will normally be considered a 
restriction of competition by object or by effect, what is set 
out in the chapter pertaining to that part of an integrated 
co-operation which can be considered its “centre of gravity” 
prevails for the entire co-operation12.

14. Two factors are in particular relevant for the determina-
tion of the centre of gravity of integrated co-operation: 
firstly, the starting point of the co-operation, and, secondly, 
the degree of integration of the different functions which are 
combined. For example, the centre of gravity of a horizontal 
co-operation agreement involving both joint R&D and joint 
production of the results would thus normally be the joint 
R&D, as the joint production will only take place if the 
joint R&D is successful. This implies that the results of the 
joint R&D are decisive for the subsequent joint production. 
The assessment of the centre of gravity would change if 
the parties would have engaged in the joint production 
in any event, that is to say, irrespective of the joint R&D, 
or if the agreement provided for a full integration in the 

9 OJ L 102, 23.4.2010, p. 1.
10 OJ C 130, 19.5.2010, p. 1.
11 This does not apply where competitors enter into a non-reciprocal 
vertical agreement and (i) the supplier is a manufacturer and a distributor 
of goods, while the buyer is a distributor and not a competing undertaking 
at the manufacturing level, or (ii) the supplier is a provider of services at 
several levels of trade, while the buyer provides its goods or services at 
the retail level and is not a competing undertaking at the level of trade 
where it purchases the contract services. Such agreements are exclusively 
assessed under the Block Exemption Regulation and the Guidelines on 
Vertical Restraints (see Article 2(4) of the Block Exemption Regulation on 
Vertical Restraints).
12 It should be noted that this test only applies to the relationship between 
the different chapters of these guidelines, not to the relationship between 
different block exemption regulations. The scope of a block exemption 
regulation is defined by its own provisions.

5 OJ L […], […], p. […].
6 What constitutes a “short period of time” depends on the facts of 
the case at hand, its legal and economic context, and, in particular, on 
whether the company in question is a party to the agreement or a third 
party. In the first case, that is to say, where it is analysed whether a party 
to an agreement should be considered a potential competitor of the other 
party, the Commission would normally consider a longer period to be a 
“short period of time” than in the second case, that is to say, where the 
capacity of a third party to act as a competitive constraint on the parties 
to an agreement is analysed. For a third party to be considered a potential 
competitor, market entry would need to take place sufficiently fast so 
that the threat of potential entry is a constraint on the parties’ and other 
market participants’ behaviour. For these reasons, both the R&D and the 
Specialisation Block Exemption Regulations consider a period of not more 
than three years a “short period of time”.
7 OJ C 372, 9.12.1997, p. 5, paragraph 24; see also the Commission’s 
Thirteenth Report on Competition Policy, point 55 and Commission 
Decision in Case IV/32.009, Elopak/Metal Box-Odin, OJ L 209, 8.8.1990, 
p. 15.
8 See, for example, Case C-73-95, Viho, [1996] ECR I-5457, paragraph 51. 
The exercise of decisive influence by the parent company over the conduct 
of a subsidiary can be presumed in case of wholly-owned subsidiaries; see, 
for example, Case 107-82, AEG, [1983] ECR-3151, paragraph 50; Case 
C-286-98 P, Stora, [2000] ECR-I 9925, paragraph 29; or Case C-97-08 P, 
Akzo, [2009] ECR I-8237, paragraphs 60 et seq.
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area of production and only a partial integration of some 
R&D activities. In this case, the centre of gravity of the 
co-operation would be the joint production.

15. Article 101 only applies to those horizontal co-operation 
agreements which may affect trade between Member States. 
The principles on the applicability of Article 101 set out in 
these guidelines are therefore based on the assumption that 
a horizontal co-operation agreement is capable of affecting 
trade between Member States to an appreciable extent.

16. The assessment under Article 101 as described in these 
guidelines is without prejudice to the possible parallel 
application of Article 102 of the Treaty to horizontal 
co-operation agreements13.

17. These guidelines are without prejudice to the interpreta-
tion the Court of Justice of the European Union may give 
to the application of Article 101 to horizontal co-operation 
agreements.

18. These guidelines replace the Commission guidelines on 
the applicability of Article 81 of the EC Treaty to hori-
zontal co-operation agreements14 which were published by 
the Commission in 2001 and do not apply to the extent that 
sector specific rules apply as is the case for certain agree-
ments with regard to agriculture15, transport16 or insurance17. 
The Commission will continue to monitor the operation of 
the R&D and Specialisation Block Exemption Regulations 
and these guidelines based on market information from 
stakeholders and national competition authorities and may 
revise these guidelines in the light of future developments 
and of evolving insight.

19. The Commission guidelines on the application of 
Article 81(3) of the Treaty18 (“the General Guidelines”) 
contain general guidance on the interpretation of 

Article 101. Consequently, these guidelines have to be 
read in conjunction with the General Guidelines.

1.2. Basic principles for the assessment under 
Article 101

20. The assessment under Article 101 consists of two steps. 
The first step, under Article 101(1), is to assess whether 
an agreement between undertakings, which is capable 
of affecting trade between Member States, has an anti-
competitive object or actual or potential19 restrictive effects 
on competition. The second step, under Article 101(3), 
which only becomes relevant when an agreement is found 
to be restrictive of competition within the meaning of 
Article 101(1), is to determine the pro-competitive benefits 
produced by that agreement and to assess whether those 
pro-competitive effects outweigh the restrictive effects on 
competition20. The balancing of restrictive and pro-compet-
itive effects is conducted exclusively within the framework 
laid down by Article 101(3)21. If the pro-competitive effects 
do not outweigh a restriction of competition, Article 101(2) 
stipulates that the agreement shall be automatically void.

21. The analysis of horizontal co-operation agreements has 
certain common elements with the analysis of horizontal 
mergers pertaining to the potential restrictive effects, in 
particular as regards joint ventures. There is often only a 
fine line between full-function joint ventures that fall under 
the Merger Regulation and non-full-function joint ventures 
that are assessed under Article 101. Hence, their effects can 
be quite similar.

22. In certain cases, companies are encouraged by public 
authorities to enter into horizontal co-operation agree-
ments in order to attain a public policy objective by way 
of self-regulation. However, companies remain subject to 
Article 101 if a national law merely encourages or makes it 
easier for them to engage in autonomous anti-competitive 
conduct22. In other words, the fact that public authorities 
encourage a horizontal co-operation agreement does not 
mean that it is permissible under Article 10123. It is only 
if anti-competitive conduct is required of companies by 
national legislation, or if the latter creates a legal frame-
work which precludes all scope for competitive activity 
on their part, that Article 101 does not apply24. In such 

19 Article 101(1) prohibits both actual and potential anti-competitive 
effects; see for example Case C-7-95 P, John Deere, [1998] ECR I-3111, 
paragraph 77; Case C-238-05, Asnef-Equifax, [2006] ECR I-11125, 
paragraph 50.
20 See Joined Cases C-501-06 P and others, GlaxoSmithKline, [2009] ECR 
I-9291, paragraph 95.
21 See Case T-65-98, Van den Bergh Foods, [2003] ECR II-4653, para-
graph 107; Case T-112-99, Métropole télévision (M6) and others, [2001] 
ECR II-2459, paragraph 74; Case T-328-03, O2, [2006] ECR II-1231, 
paragraphs 69 et seq., where the General Court held that it is only in the 
precise framework of Article 101(3) that the pro- and anti-competitive 
aspects of a restriction may be weighed.
22 See judgment of 14 October 2010 in Case C-280-08 P, Deutsche 
Telekom, ECR I not yet reported, paragraph 82 and the case-law cited 
therein.
23 See Case C-198-01, CIF, [2003] ECR I-8055, paragraphs 56–58; 
Joined Cases T-217-03 and T-245-03, French Beef, [2006] ECR II-4987, 
paragraph 92; Case T-7-92, Asia Motor France II, [1993] ECR II-669, 
paragraph 71; and Case T-148-89, Tréfilunion, [1995] ECR II-1063, 
paragraph 118.

13 See Case T-51-89, Tetra Pak I, [1990] ECR-II 309, paragraphs 25 et seq. 
and Guidance on the Commission’s enforcement priorities in applying 
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant 
undertakings, OJ C 45, 24.2.2009, p. 7 (“Article 102 Guidance Paper”).
14 OJ C 3, 6.1.2001, p. 2. These guidelines do not contain a separate 
chapter on “environmental agreements” as was the case in the previous 
guidelines. Standard-setting in the environment sector, which was the 
main focus of the former chapter on environmental agreements, is more 
appropriately dealt with in the standardisation chapter of these guidelines. 
In general, depending on the competition issues “environmental agree-
ments” give rise to, they are to be assessed under the relevant chapter of 
these guidelines, be it the chapter on R&D, production, commercialisation 
or standardisation agreements.
15 Council Regulation (EC) No 1184-2006 of 24 July 2006 applying 
certain rules of competition to the production of, and trade in, agricultural 
products, OJ L 214, 4.8.2006, p. 7.
16 Council Regulation (EC) No 169-2009 of 26 February 2009 applying 
rules of competition to transport by rail, road and inland waterway, OJ L 
61, 5.3.2009, p. 1; Council Regulation (EC) No 246-2009 of 26 February 
2009 on the application of Article 81(3) of the Treaty to certain categories 
of agreements and concerted practices between liner shipping companies 
(consortia), OJ L 79, 25.3.2009, p. 1; Commission Regulation (EC) No 
823-2000 of 19 April 2000 on the application of Article 81(3) of the Treaty 
to certain categories of agreements, decisions and concerted practices 
between liner shipping companies (consortia), OJ L 100, 20.4.2000, p. 24; 
Guidelines on the application of Article 81 of the EC Treaty to maritime 
transport services, OJ C 245, 26.9.2008, p. 2.
17 Commission Regulation (EU) No 267-2010 of 24 March 2010 on 
the application of Article 101(3) of the Treaty on the Functioning of 
the European Union to certain categories of agreements, decisions and 
concerted practices in the insurance sector, OJ L 83, 31.3.2010, p. 1.
18 OJ C 101, 27.4.2004, p. 97.
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a situation, the restriction of competition is not attribut-
able, as Article 101 implicitly requires, to the autonomous 
conduct of the companies and they are shielded from all the 
consequences of an infringement of that article 25. Each case 
must be assessed on its own facts according to the general 
principles set out in these guidelines.

1.2.1. Article 101(1)

23. Article 101(1) prohibits agreements the object or effect 
of which is to restrict26 competition.

(i) Restrictions of competition by object

24. Restrictions of competition by object are those that by 
their very nature have the potential to restrict competition 
within the meaning of Article 101(1)27. It is not necessary 
to examine the actual or potential effects of an agreement 
on the market once its anti-competitive object has been 
established28.

25. According to the settled case-law of the Court of Justice 
of the European Union, in order to assess whether an 
agreement has an anti-competitive object, regard must be 
had to the content of the agreement, the objectives it seeks 
to attain, and the economic and legal context of which it 
forms part. In addition, although the parties’ intention is 
not a necessary factor in determining whether an agree-
ment has an anti-competitive object, the Commission may 
nevertheless take this aspect into account in its analysis29. 
Further guidance with regard to the notion of restrictions 
of competition by object can be obtained in the General 
Guidelines.

(ii) Restrictive effects on competition

26. If a horizontal co-operation agreement does not restrict 
competition by object, it must be examined whether it has 
appreciable restrictive effects on competition. Account 
must be taken of both actual and potential effects. In other 
words, the agreement must at least be likely to have anti-
competitive effects.

27. For an agreement to have restrictive effects on competi-
tion within the meaning of Article 101(1) it must have, 
or be likely to have, an appreciable adverse impact on at 

least one of the parameters of competition on the market, 
such as price, output, product quality, product variety or 
innovation. Agreements can have such effects by appreciably 
reducing competition between the parties to the agreement 
or between any one of them and third parties. This means 
that the agreement must reduce the parties’ decision-making 
independence30, either due to obligations contained in the 
agreement which regulate the market conduct of at least 
one of the parties or by influencing the market conduct of at 
least one of the parties by causing a change in its incentives.

28. Restrictive effects on competition within the relevant 
market are likely to occur where it can be expected with a 
reasonable degree of probability that, due to the agreement, 
the parties would be able to profitably raise prices or reduce 
output, product quality, product variety or innovation. 
This will depend on several factors such as the nature and 
content of the agreement, the extent to which the parties 
individually or jointly have or obtain some degree of market 
power, and the extent to which the agreement contributes to 
the creation, maintenance or strengthening of that market 
power or allows the parties to exploit such market power.

29. The assessment of whether a horizontal co-operation 
agreement has restrictive effects on competition within the 
meaning of Article 101(1) must be made in comparison to 
the actual legal and economic context in which competition 
would occur in the absence of the agreement with all of 
its alleged restrictions (that is to say, in the absence of the 
agreement as it stands (if already implemented) or as envis-
aged (if not yet implemented) at the time of assessment). 
Hence, in order to prove actual or potential restrictive 
effects on competition, it is necessary to take into account 
competition between the parties and competition from 
third parties, in particular actual or potential competition 
that would have existed in the absence of the agreement. 
This comparison does not take into account any potential 
efficiency gains generated by the agreement as these will 
only be assessed under Article 101(3).

30. Consequently, horizontal co-operation agreements 
between competitors that, on the basis of objective factors, 
would not be able to independently carry out the project or 
activity covered by the co-operation, for instance, due to the 
limited technical capabilities of the parties, will normally 
not give rise to restrictive effects on competition within the 
meaning of Article 101(1) unless the parties could have 
carried out the project with less stringent restrictions31.

31. General guidance with regard to the notion of restric-
tions of competition by effect can be obtained in the 
General Guidelines. These guidelines provide additional 
guidance specific to the competition assessment of hori-
zontal co-operation agreements.

Nature and content of the agreement

30 See Case C-7-95 P, John Deere, paragraph 88; Case C-238-05, Asnef-
Equifax, paragraph 51.
31 See also paragraph 18 of the General Guidelines.

24 See Case C-280-08 P, Deutsche Telekom, paragraph 80–81. This possi-
bility has been narrowly interpreted; see, for example, Joined Cases 209-78 
and others, Van Landewyck, [1980] ECR 3125, paragraphs 130–134; Joined 
Cases 240-82 and others, Stichting Sigarettenindustrie, [1985] ECR 3831, 
paragraphs 27–29; and Joined Cases C-359-95 P and C-379-95 P, Ladbroke 
Racing, [1997] ECR I-6265, paragraphs 33 et seq.
25 At least until a decision to disapply the national legislation has been 
adopted and that decision has become definitive; see Case C-198-01, CIF, 
paragraphs 54 et seq.
26 For the purpose of these guidelines, the term “restriction of competi-
tion” includes the prevention and distortion of competition
27 See, for example, Case C-209-07, BIDS, [2008] ECR I -8637, 
paragraph 17.
28 See, for example, Joined Cases C-501-06 P and others, GlaxoSmithKline, 
paragraph 55; Case C-209-07, BIDS, paragraph 16; Case C-8-08, T-Mobile 
Netherlands, ECR [2009] I-4529, paragraph 29 et seq.; Case C-7-95 P, John 
Deere, paragraph 77.
29 See, for example, Joined Cases C-501-06 P and others, GlaxoSmithKline, 
paragraph 58; Case C-209-07, BIDS, paragraphs 15 et seq.
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32. The nature and content of an agreement relates to 
factors such as the area and objective of the co-operation, 
the competitive relationship between the parties and the 
extent to which they combine their activities. Those factors 
determine which kinds of possible competition concerns can 
arise from a horizontal co-operation agreement.

33. Horizontal co-operation agreements may limit competi-
tion in several ways. The agreement may:

– be exclusive in the sense that it limits the possibility of 
the parties to compete against each other or third parties 
as independent economic operators or as parties to other, 
competing agreements;

– require the parties to contribute such assets that their 
decision-making independence is appreciably reduced; or

– affect the parties’ financial interests in such a way that 
their decision-making independence is appreciably reduced. 
Both financial interests in the agreement and also financial 
interests in other parties to the agreement are relevant for 
the assessment.

34. The potential effect of such agreements may be the 
loss of competition between the parties to the agree-
ment. Competitors can also benefit from the reduction of 
competitive pressure that results from the agreement and 
may therefore find it profitable to increase their prices. 
The reduction in those competitive constraints may lead 
to price increases in the relevant market. Factors such as 
whether the parties to the agreement have high market 
shares, whether they are close competitors, whether the 
customers have limited possibilities of switching suppliers, 
whether competitors are unlikely to increase supply if prices 
increase, and whether one of the parties to the agreement 
is an important competitive force, are all relevant for the 
competitive assessment of the agreement.

35. A horizontal co-operation agreement may also:

– lead to the disclosure of strategic information thereby 
increasing the likelihood of coordination among the parties 
within or outside the field of the co-operation;

– achieve significant commonality of costs (that is to say, 
the proportion of variable costs which the parties have in 
common), so the parties may more easily coordinate market 
prices and output.

36. Significant commonality of costs achieved by a hori-
zontal co-operation agreement can only allow the parties 
to more easily coordinate market prices and output where 
the parties have market power, the market characteristics 
are conducive to such coordination, the area of co-operation 
accounts for a high proportion of the parties’ variable costs 
in a given market, and the parties combine their activities in 
the area of co-operation to a significant extent. This could, 
for instance, be the case, where they jointly manufacture 
or purchase an important intermediate product or jointly 

manufacture or distribute a high proportion of their total 
output of a final product.

37. A horizontal agreement may therefore decrease the 
parties’ decision-making independence and as a result 
increase the likelihood that they will coordinate their 
behaviour in order to reach a collusive outcome but it may 
also make coordination easier, more stable or more effective 
for parties that were already coordinating before, either by 
making the coordination more robust or by permitting them 
to achieve even higher prices.

38. Some horizontal co-operation agreements, for example 
production and standardisation agreements, may also give 
rise to anti-competitive foreclosure concerns.

Market power and other market characteristics

39. Market power is the ability to profitably maintain prices 
above competitive levels for a period of time or to profitably 
maintain output in terms of product quantities, product 
quality and variety or innovation below competitive levels 
for a period of time.

40. In markets with fixed costs undertakings must price 
above their variable costs of production in order to ensure 
a competitive return on their investment. The fact that 
undertakings price above their variable costs is therefore 
not in itself a sign that competition in the market is not 
functioning well and that undertakings have market power 
that allows them to price above the competitive level. It is 
when competitive constraints are insufficient to maintain 
prices, output, product quality, product variety and innova-
tion at competitive levels that undertakings have market 
power in the context of Article 101(1).

41. The creation, maintenance or strengthening of market 
power can result from superior skill, foresight or innovation. 
It can also result from reduced competition between the 
parties to the agreement or between any one of the parties 
and third parties, for example, because the agreement leads 
to anti-competitive foreclosure of competitors by raising 
competitors’ costs and limiting their capacity to compete 
effectively with the contracting parties.

42. Market power is a question of degree. The degree of 
market power required for the finding of an infringement 
under Article 101(1) in the case of agreements that are 
restrictive of competition by effect is less than the degree 
of market power required for a finding of dominance under 
Article 102, where a substantial degree of market power is 
required.

43. The starting point for the analysis of market power 
is the position of the parties on the markets affected by 
the co-operation. To carry out this analysis the relevant 
market(s) have to be defined by using the methodology of 
the Commission’s Market Definition Notice. Where specific 
types of markets, such as purchasing or technology markets, 
are concerned these guidelines will provide additional 
guidance.
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44. If the parties have a low combined market share, the 
horizontal co-operation agreement is unlikely to give rise 
to restrictive effects on competition within the meaning 
of Article 101(1) and, normally, no further analysis will be 
required. What is considered to be a “low combined market 
share” depends on the type of agreement in question and 
can be inferred from the “safe harbour” thresholds set out 
in various chapters of these guidelines and, more generally, 
from the Commission Notice on agreements of minor 
importance which do not appreciably restrict competition 
under Article 81(1) of the Treaty establishing the European 
Community (de minimis)32 (“the De Minimis Notice”). 
If one of just two parties has only an insignificant market 
share and if it does not possess important resources, even 
a high combined market share normally cannot be seen 
as indicating a likely restrictive effect on competition in 
the market33. Given the variety of horizontal co-operation 
agreements and the different effects they may cause in 
different market situations, it is not possible to give a 
general market share threshold above which sufficient 
market power for causing restrictive effects on competition 
can be assumed.

45. Depending on the market position of the parties and 
the concentration in the market, other factors such as the 
stability of market shares over time, entry barriers and the 
likelihood of market entry, and the countervailing power 
of buyers/suppliers also have to be considered.

46. Normally, the Commission uses current market shares in 
its competitive analysis34. However, reasonably certain future 
developments may also be taken into account, for instance in 
the light of exit, entry or expansion in the relevant market. 
Historic data may be used if market shares have been 
volatile, for instance when the market is characterised by 
large, lumpy orders. Changes in historic market shares may 
provide useful information about the competitive process 
and the likely future importance of the various competitors, 
for instance, by indicating whether undertakings have 
been gaining or losing market shares. In any event, the 
Commission interprets market shares in the light of likely 
market conditions, for instance, if the market is highly 
dynamic in character and if the market structure is unstable 
due to innovation or growth.

47. When entering a market is sufficiently easy, a horizontal 
co-operation agreement will normally not be expected to 
give rise to restrictive effects on competition. For entry to 
be considered a sufficient competitive constraint on the 
parties to a horizontal co-operation agreement, it must 
be shown to be likely, timely and sufficient to deter or 
defeat any potential restrictive effects of the agreement. 
The analysis of entry may be affected by the presence of 
horizontal co-operation agreements. The likely or possible 
termination of a horizontal co-operation agreement may 
influence the likelihood of entry.

1.2.2. Article 101(3)

48. The assessment of restrictions of competition by object 
or effect under Article 101(1) is only one side of the analysis. 
The other side, which is reflected in Article 101(3), is 
the assessment of the pro-competitive effects of restric-
tive agreements. The general approach when applying 
Article 101(3) is presented in the General Guidelines. 
Where in an individual case a restriction of competition 
within the meaning of Article 101(1) has been proven, 
Article 101(3) can be invoked as a defence. According 
to Article 2 of Council Regulation (EC) No 1/2003 of 
16 December 2002 on the implementation of the rules 
on competition laid down in Articles 81 and 82 of the 
Treaty35, the burden of proof under Article 101(3) rests on 
the undertaking(s) invoking the benefit of this provision. 
Therefore, the factual arguments and the evidence provided 
by the undertaking(s) must enable the Commission to 
arrive at the conviction that the agreement in question is 
sufficiently likely to give rise to pro-competitive effects or 
that it is not36.

49. The application of the exception rule of Article 101(3) 
is subject to four cumulative conditions, two positive and 
two negative:

– the agreement must contribute to improving the produc-
tion or distribution of products or contribute to promoting 
technical or economic progress, that is to say, lead to effi-
ciency gains;

– the restrictions must be indispensable to the attainment 
of those objectives, that is to say, the efficiency gains;

– consumers must receive a fair share of the resulting 
benefits, that is to say, the efficiency gains, including 
qualitative efficiency gains, attained by the indispensable 
restrictions must be sufficiently passed on to consumers so 
that they are at least compensated for the restrictive effects 
of the agreement; hence, efficiencies only accruing to the 
parties to the agreement will not suffice; for the purposes of 
these guidelines, the concept of “consumers” encompasses 
the customers, potential and/or actual, of the parties to the 
agreement37; and

– the agreement must not afford the parties the possibility 
of eliminating competition in respect of a substantial part 
of the products in question.

50. In the area of horizontal co-operation agreements there 
are block exemption regulations based on Article 101(3) for 
research and development38 and specialisation (including 
joint production)39 agreements. Those Block Exemption 
Regulations are based on the premise that the combination 
of complementary skills or assets can be the source of 
substantial efficiencies in research and development and 

35 OJ L 1, 4.1.2003, p. 1.
36 See, for example, Joined Cases C-501-06 P and others, GlaxoSmithKline, 
paragraphs 93–95.
37 More detail on the concept of consumer is provided in paragraph 84 
of the General Guidelines.
38 R&D Block Exemption Regulation.

32 OJ C 368, 22.12.2001, p. 13.
33 If there are more than two parties, then the collective share of all 
co-operating competitors has to be significantly greater than the share 
of the largest single participating competitor.
34 As to the calculation of market shares, see also Market Definition 
Notice, paragraphs 54–55.
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specialisation agreements. This may also be the case for 
other types of horizontal co-operation agreements. The 
analysis of the efficiencies of an individual agreement under 
Article 101(3) is therefore to a large extent a question of 
identifying the complementary skills and assets that each of 
the parties brings to the agreement and evaluating whether 
the resulting efficiencies are such that the conditions of 
Article 101(3) are fulfilled.

51. Complementarities may arise from horizontal co-oper-
ation agreements in various ways. A research and develop-
ment agreement may bring together different research 
capabilities that allow the parties to produce better products 
more cheaply and shorten the time for those products to 
reach the market. A production agreement may allow the 
parties to achieve economies of scale or scope that they 
could not achieve individually.

52. Horizontal co-operation agreements that do not involve 
the combination of complementary skills or assets are less 
likely to lead to efficiency gains that benefit consumers. 

Such agreements may reduce duplication of certain costs, 
for instance because certain fixed costs can be eliminated. 
However, fixed cost savings are, in general, less likely to 
result in benefits to consumers than savings in, for instance, 
variable or marginal costs.

53. Further guidance regarding the Commission’s applica-
tion of the criteria of Article 101(3) can be obtained in the 
General Guidelines.

1.3. Structure of these guidelines

54. Chapter 2 will first set out some general principles for 
the assessment of the exchange of information, which are 
applicable to all types of horizontal co-operation agreements 
entailing the exchange of information. The subsequent 
chapters of these guidelines will each address one specific 
type of horizontal co-operation agreement. Each chapter 
will apply the analytical framework described in section 1.2 
as well as the general principles on the exchange of informa-
tion to the specific type of co-operation in question.

2. General principles on the competitive assessment of information exchange

2.1. Definition and scope

55. The purpose of this chapter is to guide the competitive 
assessment of information exchange. Information exchange 
can take various forms. Firstly, data can be directly shared 
between competitors. Secondly, data can be shared indirectly 
through a common agency (for example, a trade association) 
or a third party such as a market research organisation or 
through the companies’ suppliers or retailers.

56. Information exchange takes place in different contexts. 
There are agreements, decisions by associations of under-
takings, or concerted practices under which information 
is exchanged, where the main economic function lies in 
the exchange of information itself. Moreover, informa-
tion exchange can be part of another type of horizontal 
co-operation agreement (for example, the parties to a 
production agreement share certain information on costs). 
The assessment of the latter type of information exchanges 
should be carried out in the context of the assessment of 
the horizontal co-operation agreement itself.

57. Information exchange is a common feature of many 
competitive markets and may generate various types of 
efficiency gains. It may solve problems of information asym-
metries40, thereby making markets more efficient. Moreover, 
companies may improve their internal efficiency through 
benchmarking against each other’s best practices. Sharing 
of information may also help companies to save costs by 
reducing their inventories, enabling quicker delivery of 
perishable products to consumers, or dealing with unstable 
demand etc. Furthermore, information exchanges may 

directly benefit consumers by reducing their search costs 
and improving choice.

58. However, the exchange of market information may 
also lead to restrictions of competition in particular in 
situations where it is liable to enable undertakings to be 
aware of market strategies of their competitors41. The 
competitive outcome of information exchange depends 
on the characteristics of the market in which it takes place 
(such as concentration, transparency, stability, symmetry, 
complexity etc.) as well as on the type of information 
that is exchanged, which may modify the relevant market 
environment towards one liable to coordination.

59. Moreover, communication of information among 
competitors may constitute an agreement, a concerted 
practice, or a decision by an association of undertakings 
with the object of fixing, in particular, prices or quantities. 
Those types of information exchanges will normally be 
considered and fined as cartels. Information exchange may 
also facilitate the implementation of a cartel by enabling 
companies to monitor whether the participants comply with 
the agreed terms. Those types of exchanges of information 
will be assessed as part of the cartel.

Concerted practice

60. Information exchange can only be addressed under 
Article 101 if it establishes or is part of an agreement, 
a concerted practice or a decision by an association of 
undertakings. The existence of an agreement, a concerted 
practice or decision by an association of undertakings does 
not prejudge whether the agreement, concerted practice 
or decision by an association of undertakings gives rise 

41 See Case C-7-95 P, John Deere, paragraph 88.

39 Specialisation Block Exemption Regulation.
40 Economic theory on information asymmetries deals with the study 
of decisions in transactions where one party has more information than 
the other.
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to a restriction of competition within the meaning of 
Article 101(1). In line with the case-law of the Court of 
Justice of the European Union, the concept of a concerted 
practice refers to a form of coordination between undertak-
ings by which, without it having reached the stage where an 
agreement properly so-called has been concluded, practical 
cooperation between them is knowingly substituted for 
the risks of competition42. The criteria of coordination and 
cooperation necessary for determining the existence of a 
concerted practice, far from requiring an actual plan to 
have been worked out, are to be understood in the light 
of the concept inherent in the provisions of the Treaty 
on competition, according to which each company must 
determine independently the policy which it intends to 
adopt on the internal market and the conditions which it 
intends to offer to its customers43.

61. This does not deprive companies of the right to adapt 
themselves intelligently to the existing or anticipated 
conduct of their competitors. It does, however, preclude 
any direct or indirect contact between competitors, the 
object or effect of which is to create conditions of competi-
tion which do not correspond to the normal competitive 
conditions of the market in question, regard being had 
to the nature of the products or services offered, the size 
and number of the undertakings, and the volume of the 
said market44. This precludes any direct or indirect contact 
between competitors, the object or effect of which is to 
influence conduct on the market of an actual or potential 
competitor, or to disclose to such competitor the course of 
conduct which they themselves have decided to adopt or 
contemplate adopting on the market, thereby facilitating 
a collusive outcome on the market45. Hence, information 
exchange can constitute a concerted practice if it reduces 
strategic uncertainty46 in the market thereby facilitating 
collusion, that is to say, if the data exchanged is strategic. 
Consequently, sharing of strategic data between competitors 
amounts to concertation, because it reduces the indepen-
dence of competitors’ conduct on the market and diminishes 
their incentives to compete.

62. A situation where only one undertaking discloses 
strategic information to its competitor(s) who accept(s) it 
can also constitute a concerted practice47. Such disclosure 
could occur, for example, through contacts via mail, emails, 
phone calls, meetings etc. It is then irrelevant whether only 
one undertaking unilaterally informs its competitors of its 
intended market behaviour, or whether all participating 
undertakings inform each other of the respective delibera-
tions and intentions. When one undertaking alone reveals to 
its competitors strategic information concerning its future 
commercial policy, that reduces strategic uncertainty as to 
the future operation of the market for all the competitors 

involved and increases the risk of limiting competition and 
of collusive behaviour48. For example, mere attendance at 
a meeting49 where a company discloses its pricing plans to 
its competitors is likely to be caught by Article 101, even in 
the absence of an explicit agreement to raise prices50. When 
a company receives strategic data from a competitor (be it 
in a meeting, by mail or electronically), it will be presumed 
to have accepted the information and adapted its market 
conduct accordingly unless it responds with a clear state-
ment that it does not wish to receive such data51.

63. Where a company makes a unilateral announcement 
that is also genuinely public, for example through a news-
paper, this generally does not constitute a concerted practice 
within the meaning of Article 101(1)52. However, depending 
on the facts underlying the case at hand, the possibility of 
finding a concerted practice cannot be excluded, for example 
in a situation where such an announcement was followed 
by public announcements by other competitors, not least 
because strategic responses of competitors to each other’s 
public announcements (which, to take one instance, might 
involve readjustments of their own earlier announcements 
to announcements made by competitors) could prove to be 
a strategy for reaching a common understanding about the 
terms of coordination.

2.2. Assessment under Article 101(1)

2.2.1. Main competition concerns53

64. Once it has been established that there is an agreement, 
concerted practice or decision by an association of under-
takings, it is necessary to consider the main competition 
concerns pertaining to information exchanges.

Collusive outcome

65. By artificially increasing transparency in the market, the 
exchange of strategic information can facilitate coordination 

47 See for example Joined Cases T-25-95 and others, Cimenteries, [2000] 
ECR II-491, paragraph 1849: “[…] the concept of concerted practice does 
in fact imply the existence of reciprocal contacts […]. That condition is 
met where one competitor discloses its future intentions or conduct on 
the market to another when the latter requests it or, at the very least, 
accepts it”.
48 See Opinion of Advocate General Kokott, Case C-8-08, T-Mobile 
Netherlands, [2009] ECR I-4529, paragraph 54.
[49] See Case C-8-08, T-Mobile Netherlands, paragraph 59: “Depending 
on the structure of the market, the possibility cannot be ruled out that 
a meeting on a single occasion between competitors, such as that in 
question in the main proceedings, may, in principle, constitute a sufficient 
basis for the participating undertakings to concert their market conduct 
and thus successfully substitute practical cooperation between them for 
competition and the risks that that entails.”
49 See Case C-8-08, T-Mobile Netherlands, paragraph 59: “Depending 
on the structure of the market, the possibility cannot be ruled out that 
a meeting on a single occasion between competitors, such as that in 
question in the main proceedings, may, in principle, constitute a sufficient 
basis for the participating undertakings to concert their market conduct 
and thus successfully substitute practical cooperation between them for 
competition and the risks that that entails.”
50 See Joined Cases T-202-98 and others, Tate & Lyle v Commission, 
[2001] ECR II-2035, paragraph 54.
51 See Case C-199-92 P, Hüls, [1999] ECR I-4287, paragraph 162; Case 
C-49-92 P, Anic Partezipazioni, [1999] ECR I-4125, paragraph 121.
52 This would not cover situations where such announcements involve 
invitations to collude.

42 See for example Case C-8-08, T-Mobile Netherlands, paragraph 26; 
Joined Cases C-89-85 and others, Wood Pulp, [1993] ECR 1307, 
paragraph 63.
43 See Case C-7-95 P, John Deere, paragraph 86.
44 Case C-7-95 P, John Deere, paragraph 87.
45 See Cases 40-73 and others, Suiker Unie, [1975] ECR 1663, para-
graph 173 et seq.
46 Strategic uncertainty in the market arises as there is a variety of possible 
collusive outcomes available and because companies cannot perfectly 
observe past and current actions of their competitors and entrants.
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(that is to say, alignment) of companies’ competitive behav-
iour and result in restrictive effects on competition. This can 
occur through different channels.

66. One way is that through information exchange compa-
nies may reach a common understanding on the terms of 
coordination, which can lead to a collusive outcome on 
the market. Information exchange can create mutually 
consistent expectations regarding the uncertainties present 
in the market. On that basis companies can then reach 
a common understanding on the terms of coordination 
of their competitive behaviour, even without an explicit 
agreement on coordination. Exchange of information 
about intentions concerning future conduct is the most 
likely means to enable companies to reach such a common 
understanding.

67. Another channel through which information exchange 
can lead to restrictive effects on competition is by increasing 
the internal stability of a collusive outcome on the market. 
In particular, it can do so by enabling the companies 
involved to monitor deviations. Namely, information 
exchange can make the market sufficiently transparent to 
allow the colluding companies to monitor to a sufficient 
degree whether other companies are deviating from the 
collusive outcome, and thus to know when to retaliate. Both 
exchanges of present and past data can constitute such a 
monitoring mechanism. This can either enable companies 
to achieve a collusive outcome on markets where they would 
otherwise not have been able to do so, or it can increase 
the stability of a collusive outcome already present on the 
market (see Example 3, paragraph 107).

68. A third channel through which information exchange 
can lead to restrictive effects on competition is by increasing 
the external stability of a collusive outcome on the market. 
Information exchanges that make the market sufficiently 
transparent can allow colluding companies to monitor 
where and when other companies are attempting to enter 
the market, thus allowing the colluding companies to target 
the new entrant. This may also tie into the anti-competitive 
foreclosure concerns discussed in paragraphs 69 to 71. Both 
exchanges of present and past data can constitute such a 
monitoring mechanism.

Anti-competitive foreclosure

69. Apart from facilitating collusion, an exchange of infor-
mation can also lead to anti-competitive foreclosure54.

70. An exclusive exchange of information can lead to 
anti-competitive foreclosure on the same market where the 
exchange takes place. This can occur when the exchange 
of commercially sensitive information places unaffiliated 
competitors at a significant competitive disadvantage as 
compared to the companies affiliated within the exchange 
system. This type of foreclosure is only possible if the 

information concerned is very strategic for competition and 
covers a significant part of the relevant market.

71. It cannot be excluded that information exchange may 
also lead to anti-competitive foreclosure of third parties in 
a related market. For instance, by gaining enough market 
power through an information exchange, parties exchanging 
information in an upstream market, for instance vertically 
integrated companies, may be able to raise the price of a key 
component for a market downstream. Thereby, they could 
raise the costs of their rivals downstream, which could result 
in anti-competitive foreclosure in the downstream market.

2.2.2. Restriction of competition by object

72. Any information exchange with the objective of 
restricting competition on the market will be considered as a 
restriction of competition by object. In assessing whether an 
information exchange constitutes a restriction of competi-
tion by object, the Commission will pay particular attention 
to the legal and economic context in which the information 
exchange takes place55. To this end, the Commission will 
take into account whether the information exchange, 
by its very nature, may possibly lead to a restriction of 
competition56.

73. Exchanging information on companies’ individualised 
intentions concerning future conduct regarding prices 
or quantities57 is particularly likely to lead to a collusive 
outcome. Informing each other about such intentions 
may allow competitors to arrive at a common higher price 
level without incurring the risk of losing market share or 
triggering a price war during the period of adjustment to 
new prices (see Example 1, paragraph 105). Moreover, it 
is less likely that information exchanges concerning future 
intentions are made for pro-competitive reasons than 
exchanges of actual data.

74. Information exchanges between competitors of individ-
ualised data regarding intended future prices or quantities 
should therefore be considered a restriction of competi-
tion by object58 59. In addition, private exchanges between 
competitors of their individualised intentions regarding 
future prices or quantities would normally be considered 
and fined as cartels because they generally have the object 
of fixing prices or quantities. Information exchanges that 
constitute cartels not only infringe Article 101(1), but, 
in addition, are very unlikely to fulfil the conditions of 
Article 101(3).

2.2.3. Restrictive effects on competition

75. The likely effects of an information exchange on compe-
tition must be analysed on a case-by-case basis as the results 

54 With regard to foreclosure concerns that vertical agreements can give 
rise to, see paragraphs 100 et seq. of the Guidelines on Vertical Restraints.
55 See, for example, Joined Cases C-501-06 P and others, GlaxoSmithKline, 
paragraph 58; Case C-209-07, BIDS, paragraphs 15 et seq.
56 See also General Guidelines, paragraph 22.
57 Information regarding intended future quantities could for instance 
include intended future sales, market shares, territories, and sales to 
particular groups of consumers.

53 The use of the term “main competition concerns” means that the 
ensuing description of competition concerns is neither exclusive nor 
exhaustive.
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of the assessment depend on a combination of various case 
specific factors. The assessment of restrictive effects on 
competition compares the likely effects of the information 
exchange with the competitive situation that would prevail 
in the absence of that specific information exchange60. 
For an information exchange to have restrictive effects 
on competition within the meaning of Article 101(1), it 
must be likely to have an appreciable adverse impact on 
one (or several) of the parameters of competition such as 
price, output, product quality, product variety or innova-
tion. Whether or not an exchange of information will 
have restrictive effects on competition depends on both 
the economic conditions on the relevant markets and the 
characteristics of information exchanged.

76. Certain market conditions may make coordination 
easier to achieve, sustain internally, or sustain externally61. 
Exchanges of information in such markets may have more 
restrictive effects compared to markets with different condi-
tions. However, even where market conditions are such that 
coordination may be difficult to sustain before the exchange, 
the exchange of information may change the market condi-
tions in such a way that coordination becomes possible after 
the exchange – for example by increasing transparency in the 
market, reducing market complexity, buffering instability or 
compensating for asymmetry. For this reason it is important 
to assess the restrictive effects of the information exchange 
in the context of both the initial market conditions, and how 
the information exchange changes those conditions. This 
will include an assessment of the specific characteristics of 
the system concerned, including its purpose, conditions of 
access to the system and conditions of participation in the 
system. It will also be necessary to examine the frequency 
of the information exchanges, the type of information 
exchanged (for example, whether it is public or confidential, 
aggregated or detailed, and historical or current), and the 
importance of the information for the fixing of prices, 
volumes or conditions of service62. The following factors 
are relevant for this assessment.

(i) Market characteristics

77. Companies are more likely to achieve a collusive 
outcome in markets which are sufficiently transparent, 
concentrated, non-complex, stable and symmetric. In those 
types of markets companies can reach a common under-
standing on the terms of coordination and successfully 
monitor and punish deviations. However, information 
exchange can also enable companies to achieve a collusive 
outcome in other market situations where they would not 
be able to do so in the absence of the information exchange. 
Information exchange can thereby facilitate a collusive 
outcome by increasing transparency in the market, reducing 
market complexity, buffering instability or compensating 
for asymmetry. In this context, the competitive outcome of 
an information exchange depends not only on the initial 
characteristics of the market in which it takes place (such as 
concentration, transparency, stability, complexity etc.), but 
also on how the type of the information exchanged may 
change those characteristics63.

78. Collusive outcomes are more likely in transparent 
markets. Transparency can facilitate collusion by enabling 
companies to reach a common understanding on the 
terms of coordination, or/and by increasing internal and 
external stability of collusion. Information exchange can 
increase transparency and hence limit uncertainties about 
the strategic variables of competition (for example, prices, 
output, demand, costs etc.). The lower the pre-existing 
level of transparency in the market, the more value an 
information exchange may have in achieving a collusive 
outcome. An information exchange that contributes little to 
the transparency in a market is less likely to have restrictive 
effects on competition than an information exchange that 
significantly increases transparency. Therefore it is the 
combination of both the pre-existing level of transparency 
and how the information exchange changes that level that 
will determine how likely it is that the information exchange 
will have restrictive effects on competition. The pre-existing 
degree of transparency, inter alia, depends on the number of 
market participants and the nature of transactions, which 
can range from public transactions to confidential bilateral 
negotiations between buyers and sellers. When evaluating 
the change in the level of transparency in the market, the 
key element is to identify to what extent the available 
information can be used by companies to determine the 
actions of their competitors.

79. Tight oligopolies can facilitate a collusive outcome 
on the market as it is easier for fewer companies to reach 
a common understanding on the terms of coordination 
and to monitor deviations. A collusive outcome is also 
more likely to be sustainable with fewer companies. With 
more companies coordinating, the gains from deviating 
are greater because a larger market share can be gained 
through undercutting. At the same time, gains from the 

62 Case C-238-05, Asnef-Equifax, paragraph 54.
63 It should be noted that the discussion in paragraphs 78 to 85 is not 
a complete list of relevant market characteristics. There may be other 
characteristics of the market which are important in the setting of certain 
information exchanges.

58 The notion of “intended future prices” is illustrated in Example 1. In 
specific situations where companies are fully committed to sell in the future 
at the prices that they have previously announced to the public (that is 
to say, they can not revise them), such public announcements of future 
individualised prices or quantities would not be considered as intentions, 
and hence would normally not be found to restrict competition by object. 
This could occur, for example, because of the repeated interactions and 
the specific type of relationship companies may have with their customers, 
for instance since it is essential that the customers know future prices 
in advance or because they can already take advanced orders at these 
prices. This is because in these situations the information exchange would 
be a more costly means for reaching a collusive outcome in the market 
than exchanging information on future intentions, and would be more 
likely to be done for pro-competitive reasons. However, this does not 
imply that in general price commitment towards customers is necessarily 
pro-competitive. On the contrary, it could limit the possibility of deviating 
from a collusive outcome and hence render it more stable.
59 This is without prejudice to the fact that public announcements of 
intended individualised prices may give rise to efficiencies and that the 
parties to such exchange would have a possibility to rely on Article 101(3).
60 Case C-7-95 P, John Deere v Commission, paragraph 76.
61 Information exchange may restrict competition in a similar way 
to a merger if it leads to more effective, more stable or more likely 
coordination in the market; see Case C-413-06 P, Sony, [2008] ECR 
I-4951, paragraph 123, where the Court of Justice endorsed the criteria 
established by the General Court in Case T-342-99, Airtours, [2002] ECR 
II-2585, paragraph 62.
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collusive outcome are smaller because, when there are more 
companies, the share of the rents from the collusive outcome 
declines. Exchanges of information in tight oligopolies 
are more likely to cause restrictive effects on competition 
than in less tight oligopolies, and are not likely to cause 
such restrictive effects on competition in very fragmented 
markets. However, by increasing transparency, or modifying 
the market environment in another way towards one more 
liable to coordination, information exchanges may facilitate 
coordination and monitoring among more companies than 
would be possible in its absence.

80. Companies may find it difficult to achieve a collusive 
outcome in a complex market environment. However, to 
some extent, the use of information exchange may simplify 
such environments. In a complex market environment 
more information exchange is normally needed to reach a 
common understanding on the terms of coordination and 
to monitor deviations. For example, it is easier to achieve 
a collusive outcome on a price for a single, homogeneous 
product, than on numerous prices in a market with many 
differentiated products. It is nonetheless possible that to 
circumvent the difficulties involved in achieving a collusive 
outcome on a large number of prices, companies may 
exchange information to establish simple pricing rules (for 
example, pricing points).

81. Collusive outcomes are more likely where the demand 
and supply conditions are relatively stable64. In an unstable 
environment it may be difficult for a company to know 
whether its lost sales are due to an overall low level of 
demand or due to a competitor offering particularly low 
prices, and therefore it is difficult to sustain a collusive 
outcome. In this context, volatile demand, substantial 
internal growth by some companies in the market, or 
frequent entry by new companies, may indicate that the 
current situation is not sufficiently stable for coordination 
to be likely65. Information exchange in certain situations 
can serve the purpose of increasing stability in the market, 
and thereby may enable a collusive outcome in the market. 
Moreover, in markets where innovation is important, 
coordination may be more difficult since particularly 
significant innovations may allow one company to gain a 
major advantage over its rivals. For a collusive outcome to 
be sustainable, the reactions of outsiders, such as current and 
future competitors not participating in the coordination, as 
well as customers, should not be capable of jeopardising the 
results expected from the collusive outcome. In this context, 
the existence of barriers to entry makes it more likely that a 
collusive outcome on the market is feasible and sustainable.

82. A collusive outcome is more likely in symmetric market 
structures. When companies are homogenous in terms of 
their costs, demand, market shares, product range, capacities 
etc., they are more likely to reach a common understanding 

on the terms of coordination because their incentives are 
more aligned. However, information exchange may in 
some situations also allow a collusive outcome to occur 
in more heterogeneous market structures. Information 
exchange could make companies aware of their differences 
and help them to design means to accommodate for their 
heterogeneity in the context of coordination.

83. The stability of a collusive outcome also depends on 
the companies’ discounting of future profits. The more 
companies value the current profits that they could gain 
from undercutting versus all the future ones that they could 
gain by the collusive outcome, the less likely it is that they 
will be able to achieve a collusive outcome.

84. By the same token, a collusive outcome is more likely 
among companies that will continue to operate in the same 
market for a long time, as in such a scenario they will be 
more committed to coordinate. If a company knows that it 
will interact with the others for a long time, it will have a 
greater incentive to achieve the collusive outcome because 
the stream of future profits from the collusive outcome will 
be worth more than the short term profit it could have if it 
deviated, that is to say, before the other companies detect 
the deviation and retaliate.

85. Overall, for a collusive outcome to be sustainable, the 
threat of a sufficiently credible and prompt retaliation must 
be likely. Collusive outcomes are not sustainable in markets 
in which the consequences of deviation are not sufficiently 
severe to convince coordinating companies that it is in their 
best interest to adhere to the terms of the collusive outcome. 
For example, in markets characterised by infrequent, lumpy 
orders, it may be difficult to establish a sufficiently severe 
deterrence mechanism, since the gain from deviating at the 
right time may be large, certain and immediate, whereas the 
losses from being punished small and uncertain, and only 
materialise after some time. The credibility of the deterrence 
mechanism also depends on whether the other coordinating 
companies have an incentive to retaliate, determined by 
their short-term losses from triggering a price war versus 
their potential long-term gain in case they induce a return 
to a collusive outcome. For example, companies’ ability to 
retaliate may be reinforced if they are also interrelated by 
vertical commercial relationships which they can use as a 
threat of punishment for deviations.

(ii) Characteristics of the information exchange

Strategic information

86. The exchange between competitors of strategic data, 
that is to say, data that reduces strategic uncertainty in the 
market, is more likely to be caught by Article 101 than 
exchanges of other types of information. Sharing of strategic 
data can give rise to restrictive effects on competition 
because it reduces the parties’ decision-making indepen-
dence by decreasing their incentives to compete. Strategic 
information can be related to prices (for example, actual 
prices, discounts, increases, reductions or rebates), customer 
lists, production costs, quantities, turnovers, sales, capacities, 

64 See Case T-35-92, John Deere v Commission, [1994] ECR II-957, 
paragraph 78.
65 See Commission Decision in Cases IV/31.370 and 31.446, UK 
Agricultural Tractor Registration Exchange, OJ L 68, 13.3.1992, p. 19, 
paragraph 51 and Case T-35-92, John Deere v Commission, paragraph 78. 
It is not necessary that absolute stability be established or fierce competi-
tion excluded.
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qualities, marketing plans, risks, investments, technolo-
gies and R&D programmes and their results. Generally, 
information related to prices and quantities is the most 
strategic, followed by information about costs and demand. 
However, if companies compete with regard to R&D it 
is the technology data that may be the most strategic for 
competition. The strategic usefulness of data also depends 
on its aggregation and age, as well as the market context 
and frequency of the exchange.

Market coverage

87. For an information exchange to be likely to have restric-
tive effects on competition, the companies involved in 
the exchange have to cover a sufficiently large part of the 
relevant market. Otherwise, the competitors that are not 
participating in the information exchange could constrain 
any anti-competitive behaviour of the companies involved. 
For example, by pricing below the coordinated price level 
companies unaffiliated within the information exchange 
system could threaten the external stability of a collusive 
outcome.

88. What constitutes “a sufficiently large part of the market” 
cannot be defined in the abstract and will depend on the 
specific facts of each case and the type of information 
exchange in question. Where, however, an information 
exchange takes place in the context of another type of 
horizontal co-operation agreement and does not go beyond 
what is necessary for its implementation, market coverage 
below the market share thresholds set out in the relevant 
chapter of these guidelines, the relevant block exemption 
regulation66 or the De Minimis Notice pertaining to the 
type of agreement in question will usually not be large 
enough for the information exchange to give rise to restric-
tive effects on competition.

Aggregated/individualised data

89. Exchanges of genuinely aggregated data, that is to say, 
where the recognition of individualised company level 
information is sufficiently difficult, are much less likely to 
lead to restrictive effects on competition than exchanges of 
company level data. Collection and publication of aggre-
gated market data (such as sales data, data on capacities or 
data on costs of inputs and components) by a trade organisa-
tion or market intelligence firm may benefit suppliers and 
customers alike by allowing them to get a clearer picture of 
the economic situation of a sector. Such data collection and 
publication may allow market participants to make better-
informed individual choices in order to adapt efficiently 
their strategy to the market conditions. More generally, 
unless it takes place in a tight oligopoly, the exchange of 
aggregated data is unlikely to give rise to restrictive effects 
on competition. Conversely, the exchange of individualised 
data facilitates a common understanding on the market 

and punishment strategies by allowing the coordinating 
companies to single out a deviator or entrant. Nevertheless, 
the possibility cannot be excluded that even the exchange 
of aggregated data may facilitate a collusive outcome in 
markets with specific characteristics. Namely, members of 
a very tight and stable oligopoly exchanging aggregated 
data who detect a market price below a certain level could 
automatically assume that someone has deviated from the 
collusive outcome and take market-wide retaliatory steps. 
In other words, in order to keep collusion stable, companies 
may not always need to know who deviated, it may be 
enough to learn that “someone” deviated.

Age of data

90. The exchange of historic data is unlikely to lead to 
a collusive outcome as it is unlikely to be indicative of 
the competitors’ future conduct or to provide a common 
understanding on the market67. Moreover, exchanging 
historic data is unlikely to facilitate monitoring of devia-
tions because the older the data, the less useful it would be 
for timely detection of deviations and thus as a credible 
threat of prompt retaliation68. There is no predetermined 
threshold when data becomes historic, that is to say, old 
enough not to pose risks to competition. Whether data is 
genuinely historic depends on the specific characteristics 
of the relevant market and in particular the frequency of 
price re-negotiations in the industry. For example, data 
can be considered as historic if it is several times older 
than the average length of contracts in the industry if the 
latter are indicative of price re-negotiations. Moreover, the 
threshold when data becomes historic also depends on the 
data’s nature, aggregation, frequency of the exchange, and 
the characteristics of the relevant market (for example, its 
stability and transparency).

Frequency of the information exchange

91. Frequent exchanges of information that facilitate 
both a better common understanding of the market and 
monitoring of deviations increase the risks of a collu-
sive outcome. In more unstable markets, more frequent 
exchanges of information may be necessary to facilitate a 
collusive outcome than in stable markets. In markets with 
long-term contracts (which are indicative of infrequent 
price re-negotiations) a less frequent exchange of informa-
tion would normally be sufficient to achieve a collusive 
outcome. By contrast, infrequent exchanges would not 
tend to be sufficient to achieve a collusive outcome in 
markets with short-term contracts indicative of frequent 
price re-negotiations69. However, the frequency at which 
data needs to be exchanged to facilitate a collusive outcome 
also depends on the nature, age and aggregation of data70.

67 The collection of historic data can also be used to convey a sector 
association’s input to or analysis of a review of public policy.
68 For example, in past cases the Commission has considered the 
exchange of individual data which was more than one year old as 
historic and as not restrictive of competition within the meaning of 
Article 101(1), whereas information less than one year old has been consid-
ered as recent; Commission Decision in Case IV/31.370, UK Agricultural 
Tractor Registration Exchange, paragraph 50; Commission Decision in 
Case IV/36.069, Wirtschaftsvereinigung Stahl, OJ L 1, 3.1.1998, p. 10, 
paragraph 17.

66 Exchanges of information in the context of an R&D agreement, if they 
do not exceed what is necessary for implementation of the agreement, can 
benefit from the safe harbour of 25% set out in the R&D Block Exemption 
Regulation. For the Specialisation Block Exemption Regulation, the relevant 
safe harbour is 20%.
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Public/non-public information

92. In general, exchanges of genuinely public informa-
tion are unlikely to constitute an infringement of Article 
10171. Genuinely public information is information that 
is generally equally accessible (in terms of costs of access) 
to all competitors and customers. For information to be 
genuinely public, obtaining it should not be more costly 
for customers and companies unaffiliated to the exchange 
system than for the companies exchanging the information. 
For this reason, competitors would normally not choose to 
exchange data that they can collect from the market at equal 
ease, and hence in practice exchanges of genuinely public 
data are unlikely. In contrast, even if the data exchanged 
between competitors is what is often referred to as being 
“in the public domain”, it is not genuinely public if the 
costs involved in collecting the data deter other companies 
and customers from doing so72. A possibility to gather the 
information in the market, for example to collect it from 
customers, does not necessarily mean that such information 
constitutes market data readily accessible to competitors73.

93. Even if there is public availability of data (for example, 
information published by regulators), the existence of an 
additional information exchange by competitors may give 
rise to restrictive effects on competition if it further reduces 
strategic uncertainty in the market. In that case, it is the 
incremental information that could be critical to tip the 
market balance towards a collusive outcome.

Public/non-public exchange of information

94. An information exchange is genuinely public if it 
makes the exchanged data equally accessible (in terms of 
costs of access) to all competitors and customers74. The 
fact that information is exchanged in public may decrease 
the likelihood of a collusive outcome on the market to 
the extent that non-coordinating companies, potential 
competitors, as well as costumers may be able to constrain 
potential restrictive effect on competition75. However, the 
possibility cannot be entirely excluded that even genuinely 
public exchanges of information may facilitate a collusive 
outcome in the market.

2.3. Assessment under Article 101(3)

2.3.1. Efficiency gains76

95. Information exchange may lead to efficiency gains. 
Information about competitors’ costs can enable companies 
to become more efficient if they benchmark their perfor-
mance against the best practices in the industry and design 
internal incentive schemes accordingly.

96. Moreover, in certain situations information exchange 
can help companies allocate production towards high-
demand markets (for example, demand information) or 
low cost companies (for example, cost information). The 
likelihood of those types of efficiencies depends on market 
characteristics such as whether companies compete on 
prices or quantities and the nature of uncertainties on 
the market. Some forms of information exchanges in 
this context may allow substantial cost savings where, for 
example, they reduce unnecessary inventories or enable 
quicker delivery of perishable products to areas with high 
demand and their reduction in areas with low demand 
(see Example 6, paragraph 110).

97. Exchange of consumer data between companies in 
markets with asymmetric information about consumers 
can also give rise to efficiencies. For instance, keeping track 
of the past behaviour of customers in terms of accidents 
or credit default provides an incentive for consumers to 
limit their risk exposure. It also makes it possible to detect 
which consumers carry a lower risk and should benefit from 
lower prices. In this context, information exchange can 
also reduce consumer lock-in, thereby inducing stronger 
competition. This is because information is generally specific 
to a relationship and consumers would otherwise lose the 
benefit from that information when switching to another 
company. Examples of such efficiencies are found in the 
banking and insurance sectors, which are characterised by 
frequent exchanges of information about consumer defaults 
and risk characteristics.

98. Exchanging past and present data related to market 
shares may in some situations provide benefits to both 
companies and consumers by allowing companies to 
announce it as a signal of quality of their products to 
consumers. In situations of imperfect information about 
product quality, consumers often use indirect means to 
gain information on the relative qualities of products such 
as price and market shares (for example, consumers use 
best-selling lists in order to choose their next book).

74 This does not preclude that a database be offered at a lower price to 
customers which themselves have contributed data to it, as by doing so 
they normally would have also incurred costs.
75 Assessing barriers to entry and countervailing “buyer power” in the 
market would be relevant for determining whether outsiders to the informa-
tion exchange system would be able to jeopardise the outcomes expected 
from coordination. However, increased transparency to consumers may 
either decrease or increase scope for a collusive outcome because with 
increased transparency to consumers, as price elasticity of demand is higher, 
pay-offs from deviation are higher but retaliation is also harsher.
76 The discussion of potential efficiency gains from information exchange 
is neither exclusive nor exhaustive.

69 However, infrequent contracts could decrease the likelihood of a 
sufficiently prompt retaliation.
70 However, depending on the structure of the market and the overall 
context of the exchange, the possibility cannot be excluded that an isolated 
exchange may constitute a sufficient basis for the participating undertak-
ings to concert their market conduct and thus successfully substitute 
practical co-operation between them for competition and the risks that 
that entails; see Case C-8-08, T-Mobile Netherlands, paragraph 59.
71 See Joined Cases T-191-98 and others, Atlantic Container Line (TACA), 
[2003] ECR II-3275, paragraph 1154. This may not be the case if the 
exchange underpins a cartel.
72 Moreover, the fact that the parties to the exchange have previously 
communicated the data to the public (for example through a daily news-
paper or on their websites) does not imply that a subsequent non-public 
exchange would not infringe Article 101.
73 See Joined Cases T-202-98 and others, Tate & Lyle v Commission, 
paragraph 60.
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99. Information exchange that is genuinely public can 
also benefit consumers by helping them to make a 
more informed choice (and reducing their search costs). 
Consumers are most likely to benefit in this way from public 
exchanges of current data, which are the most relevant for 
their purchasing decisions. Similarly, public information 
exchange about current input prices can lower search costs 
for companies, which would normally benefit consumers 
through lower final prices. Those types of direct consumer 
benefits are less likely to be generated by exchanges of future 
pricing intentions because companies which announce their 
pricing intentions are likely to revise them before consumers 
actually purchase based on that information. Consumers 
generally cannot rely on companies’ future intentions when 
making their consumption plans. However, to some extent, 
companies may be disciplined not to change the announced 
future prices before implementation when, for example, they 
have repeated interactions with consumers and consumers 
rely on knowing the prices in advance or, for example, when 
consumers can make advance orders. In those situations, 
exchanging information related to the future may improve 
customers’ planning of expenditure.

100. Exchanging present and past data is more likely to 
generate efficiency gains than exchanging information 
about future intentions. However, in specific circumstances 
announcing future intentions could also give rise to effi-
ciency gains. For example, companies knowing early the 
winner of an R&D race could avoid duplicating costly 
efforts and wasting resources that cannot be recovered77.

2.3.2. Indispensability

101. Restrictions that go beyond what is necessary to 
achieve the efficiency gains generated by an information 
exchange do not fulfil the conditions of Article 101(3). For 
fulfilling the condition of indispensability, the parties will 
need to prove that the data’s subject matter, aggregation, 
age, confidentiality and frequency, as well as coverage, of 
the exchange are of the kind that carries the lowest risks 
indispensable for creating the claimed efficiency gains. 
Moreover, the exchange should not involve information 
beyond the variables that are relevant for the attainment 
of the efficiency gains. For instance, for the purpose of 
benchmarking, an exchange of individualised data would 
generally not be indispensable because information aggre-
gated in for example some form of industry ranking could 
also generate the claimed efficiency gains while carrying a 
lower risk of leading to a collusive outcome (see Example 4, 
paragraph 108). Finally, it is generally unlikely that the 
sharing of individualised data on future intentions is indis-
pensable, especially if it is related to prices and quantities.

102. Similarly, information exchanges that form part of 
horizontal co-operation agreements are also more likely 
to fulfil the conditions of Article 101(3) if they do not go 
beyond what is indispensable for the implementation of the 
economic purpose of the agreement (for example, sharing 

technology necessary for an R&D agreement or cost data 
in the context of a production agreement).

2.3.3. Pass-on to consumers

103. Efficiency gains attained by indispensable restric-
tions must be passed on to consumers to an extent that 
outweighs the restrictive effects on competition caused by 
an information exchange. The lower is the market power 
of the parties involved in the information exchange, the 
more likely it is that the efficiency gains would be passed 
on to consumers to an extent that outweighs the restrictive 
effects on competition.

2.3.4. No elimination of competition

104. The criteria of Article 101(3) cannot be met if the 
companies involved in the information exchange are 
afforded the possibility of eliminating competition in 
respect of a substantial part of the products concerned.

2.4. Examples

105. Exchange of intended future prices as a restriction of 
competition by object

Example 1

Situation: A trade association of coach companies in 
country X disseminates individualised information on 
intended future prices only to the member coach companies. 
The information contains several elements, such as the 
intended fare and the route to which the fare applies, the 
possible restrictions to this fare, such as which consumers 
can buy it, if advanced payment or minimum stay is required, 
the period during which tickets can be sold for the given 
fare (first and last ticket date), and the time during which 
the ticket with the given fare can be used for travel (first 
and last travel dates).

Analysis: This information exchange, which is triggered by a 
decision by an association of undertakings, concerns pricing 
intentions of competitors. This information exchange is a 
very efficient tool for reaching a collusive outcome and 
therefore restricts competition by object. This is because the 
companies are free to change their own intended prices as 
announced within the association at any time if they learn 
that their competitors intend to charge higher prices. This 
allows the companies to reach a common higher price 
level without incurring the cost of losing market share. 
For example, coach Company A can announce today a 
price increase on the route from city 1 to city 2 for travel 
as of the following month. Since this information is acces-
sible to all other coach companies, Company A can then 
wait and see the reaction of its competitors to this price 
announcement. If a competitor on the same route, say, 
Company B, matched the price increase, then Company 
A’s announcement would be left unchanged and later 
would likely become effective. However, if Company B 
did not match the price increase, then Company A could 
still revise its fare. The adjustment would continue until 

77 Such efficiencies need to be weighed against the potential nega-
tive effects of, for example, limiting competition for the market which 
stimulates innovation.
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the companies converged to an increased anti-competitive 
price level. This information exchange is unlikely to fulfil 
the conditions of Article 101(3). The information exchange 
is only confined to competitors, that is to say, customers of 
the coach companies do not directly benefit from it.

106. Exchange of current prices with sufficient efficiency 
gains for consumers

Example 2

Situation: A national tourist office together with the 
coach companies in small country X agree to disseminate 
information on current prices of coach tickets through a 
freely accessible website (in contrast to Example 1, para-
graph 105, consumers can already purchase tickets at the 
prices and conditions which are exchanged, thus they are 
not intended future prices but present prices of current 
and future services). The information contains several 
elements, such as the fare and the route to which the fare is 
applied, the possible restrictions to this fare, such as which 
consumers can buy it, if advanced payment or minimum 
stay is required, and the time during which the ticket 
with the given fare can be used for travel (first and last 
travel dates). Coach travel in country X is not in the same 
relevant market as train and air travel. It is presumed that 
the relevant market is concentrated, stable and relatively 
non-complex, and pricing becomes transparent with the 
information exchange.

Analysis: This information exchange does not constitute 
a restriction of competition by object. The companies are 
exchanging current prices rather than intended future prices 
because they are effectively already selling tickets at these 
prices (unlike in Example 1, paragraph 105). Therefore, 
this exchange of information is less likely to constitute an 
efficient mechanism for reaching a focal point for coordina-
tion. Nevertheless, given the market structure and strategic 
nature of the data, this information exchange is likely to 
constitute an efficient mechanism for monitoring deviations 
from a collusive outcome, which would be likely to occur 
in this type of market setting. Therefore, this information 
exchange could give rise to restrictive effects on competition 
within the meaning of Article 101(1). However, to the 
extent that some restrictive effects on competition could 
result from the possibility to monitor deviations, it is likely 
that the efficiency gains stemming from the information 
exchange would be passed on to consumers to an extent 
that outweighs the restrictive effects on competition in 
both their likelihood and magnitude. Unlike in Example 1, 
paragraph 105, the information exchange is public and 
consumers can actually purchase tickets at the prices and 
conditions that are exchanged. Therefore this information 
exchange is likely to directly benefit consumers by reducing 
their search costs and improving choice, and thereby also 
stimulating price competition. Hence, the conditions of 
Article 101(3) are likely to be met.

107. Current prices deduced f rom the information 
exchanged

Example 3

Situation: The luxury hotels in the capital of country 
A operate in a tight, non-complex and stable oligopoly, 
with largely homogenous cost structures, which constitute 
a separate relevant market from other hotels. They directly 
exchange individual information about current occupancy 
rates and revenues. In this case, from the information 
exchanged the parties can directly deduce their actual 
current prices.

Analysis: Unless it is a disguised means of exchanging infor-
mation on future intentions, this exchange of information 
would not constitute a restriction of competition by object 
because the hotels exchange present data and not informa-
tion on intended future prices or quantities. However, the 
information exchange would give rise to restrictive effects 
on competition within the meaning of Article 101(1) 
because knowing the competitors’ actual current prices 
would be likely to facilitate coordination (that is to say, 
alignment) of companies’ competitive behaviour. It would 
be most likely used to monitor deviations from the collusive 
outcome. The information exchange increases transpar-
ency in the market as even though the hotels normally 
publish their list prices, they also offer various discounts 
to the list price resulting from negotiations or for early or 
group bookings, etc. Therefore, the incremental informa-
tion that is non-publicly exchanged between the hotels is 
commercially sensitive, that is to say, strategically useful. 
This exchange is likely to facilitate a collusive outcome on 
the market because the parties involved constitute a tight, 
non-complex and stable oligopoly involved in a long-term 
competitive relationship (repeated interactions). Moreover, 
the cost structures of the hotels are largely homogeneous. 
Finally, neither consumers nor market entry can constrain 
the incumbents’ anti-competitive behaviour as consumers 
have little buyer power and barriers to entry are high. 
It is unlikely that in this case the parties would be able 
to demonstrate any efficiency gains stemming from the 
information exchange that would be passed on to consumers 
to an extent that would outweigh the restrictive effects on 
competition. Therefore it is unlikely that the conditions of 
Article 101(3) can be met.
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108. Benchmarking benefits – criteria of Article 101(3) 
not fulfilled

Example 4

Situation: Three large companies with a combined market 
share of 80% in a stable, non-complex, concentrated market 
with high barriers to entry, non-publicly and frequently 
exchange information directly between themselves about a 
substantial fraction of their individual costs. The companies 
claim that they do this to benchmark their performance 
against their competitors and thereby intend to become 
more efficient.

Analysis: This information exchange does not in prin-
ciple constitute a restriction of competition by object. 
Consequently, its effects on the market need to be assessed. 
Because of the market structure, the fact that the informa-
tion exchanged relates to a large proportion of the compa-
nies’ variable costs, the individualised form of presentation 
of the data, and its large coverage of the relevant market, 
the information exchange is likely to facilitate a collusive 
outcome and thereby gives rise to restrictive effects on 
competition within the meaning of Article 101(1). It is 
unlikely that the criteria of Article 101(3) are fulfilled 
because there are less restrictive means to achieve the 
claimed efficiency gains, for example by way of a third party 
collecting, anonymising and aggregating the data in some 
form of industry ranking. Finally, in this case, since the 
parties form a very tight, non-complex and stable oligopoly, 
even the exchange of aggregated data could facilitate a 
collusive outcome in the market. However, this would be 
very unlikely if this exchange of information happened in a 
non-transparent, fragmented, unstable, and complex market.

109. Genuinely public information

Example 5

Situation: The four companies owning all the petrol stations 
in a large country A exchange current gasoline prices over 
the telephone. They claim that this information exchange 
cannot have restrictive effects on competition because the 
information is public as it is displayed on large display 
panels at every petrol station.

Analysis: The pricing data exchanged over the telephone 
is not genuinely public, as in order to obtain the same 
information in a different way it would be necessary to 
incur substantial time and transport costs. One would 
have to travel frequently large distances to collect the 
prices displayed on the boards of petrol stations spread all 

over the country. The costs for this are potentially high, 
so that the information could in practice not be obtained 
but for the information exchange. Moreover, the exchange 
is systematic and covers the entire relevant market, which is 
a tight, non-complex, stable oligopoly. Therefore it is likely 
to create a climate of mutual certainty as to the competitors’ 
pricing policy and thereby it is likely to facilitate a collusive 
outcome. Consequently, this information exchange is likely 
to give rise to restrictive effects on competition within the 
meaning of Article 101(1).

110. Improved meeting of demand as an efficiency gain

Example 6

Situation: There are five producers of fresh bottled carrot 
juice in the relevant market. Demand for this product is 
very unstable and vary from location to location in different 
points in time. The juice has to be sold and consumed within 
one day from the date of production. The producers agree 
to establish an independent market research company that 
on a daily basis collects current information about unsold 
juice in each point of sale, which it publishes on its website 
the following week in a form that is aggregated per point 
of sale. The published statistics allow producers and retailers 
to forecast demand and to better position the product. 
Before the information exchange was put in place, the 
retailers had reported large quantities of wasted juice and 
therefore had reduced the quantity of juice purchased from 
the producers; that is to say, the market was not working 
efficiently. Consequently, in some periods and areas there 
were frequent instances of unmet demand. The informa-
tion exchange system, which allows better forecasting of 
oversupply and undersupply, has significantly reduced the 
instances of unmet consumer demand and increased the 
quantity sold in the market.

Analysis: Even though the market is quite concentrated 
and the data exchanged is recent and strategic, it is not very 
likely that this exchange would facilitate a collusive outcome 
because a collusive outcome would be unlikely to occur in 
such an unstable market. Even if the exchange creates some 
risk of giving rise to restrictive effects on competition, the 
efficiency gains stemming from increasing supply to places 
with high demand and decreasing supply in places with 
low demand is likely to offset potential restrictive effects. 
The information is exchanged in a public and aggregated 
form, which carries lower anti-competitive risks than if 
it were non-public and individualised. The information 
exchange therefore does not go beyond what is necessary 
to correct the market failure. Therefore, it is likely that this 
information exchange meets the criteria of Article 101(3).

3. Research and development agreements

3.1. Definition

111. R&D agreements vary in form and scope. They range 
from outsourcing certain R&D activities to the joint 
improvement of existing technologies and co-operation 

concerning the research, development and marketing of 
completely new products. They may take the form of a 
co-operation agreement or of a jointly controlled company. 
This chapter applies to all forms of R&D agreements, 
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including related agreements concerning the production 
or commercialisation of the R&D results.

3.2. Relevant markets

112. The key to defining the relevant market when assessing 
the effects of an R&D agreement is to identify those 
products, technologies or R&D efforts that will act as the 
main competitive constraints on the parties. At one end of 
the spectrum of possible situations, innovation may result 
in a product (or technology) which competes in an existing 
product (or technology) market. This is, for example, the 
case with R&D directed towards slight improvements or 
variations, such as new models of certain products. Here 
possible effects concern the market for existing products. 
At the other end of the spectrum, innovation may result 
in an entirely new product which creates its own new 
product market (for example, a new vaccine for a previ-
ously incurable disease). However, many cases concern 
situations in between those two extremes, that is to say, 
situations in which innovation efforts may create products 
(or technology) which, over time, replace existing ones 
(for example, CDs which have replaced records). A careful 
analysis of those situations may have to cover both existing 
markets and the impact of the agreement on innovation.

Existing product markets

113. Where the co-operation concerns R&D for the 
improvement of existing products, those existing prod-
ucts and their close substitutes form the relevant market 
concerned by the co-operation78.

114. If the R&D efforts aim at a significant change of 
existing products or even at a new product to replace 
existing ones, substitution with the existing products may 
be imperfect or long-term. It may be concluded that the old 
and the potentially emerging new products do not belong 
to the same relevant market79. The market for existing 
products may nevertheless be concerned, if the pooling 
of R&D efforts is likely to result in the coordination of 
the parties’ behaviour as suppliers of existing products, for 
instance because of the exchange of competitively sensitive 
information relating to the market for existing products.

115. If the R&D concerns an important component of a 
final product, not only the market for that component may 
be relevant for the assessment, but also the existing market 
for the final product. For instance, if car manufacturers 
co-operate in R&D related to a new type of engine, the 
car market may be affected by that R&D co-operation. The 
market for final products, however, is only relevant for the 
assessment if the component at which the R&D is aimed 
is technically or economically a key element of those final 
products and if the parties to the R&D agreement have 
market power with respect to the final products.

Existing technology markets

116. R&D co-operation may not only concern products 
but also technology. When intellectual property rights are 
marketed separately from the products to which they relate, 
the relevant technology market has to be defined as well. 
Technology markets consist of the intellectual property 
that is licensed and its close substitutes, that is to say, other 
technologies which customers could use as a substitute.

117. The methodology for defining technology markets 
follows the same principles as product market definition80. 
Starting from the technology which is marketed by the 
parties, those other technologies to which customers could 
switch in response to a small but non-transitory increase 
in relative prices need to be identified. Once those tech-
nologies are identified, market shares can be calculated by 
dividing the licensing income generated by the parties by 
the total licensing income of all licensors.

118. The parties’ position in the market for existing tech-
nology is a relevant assessment criterion where the R&D 
co-operation concerns a significant improvement to an 
existing technology or a new technology that is likely to 
replace the existing technology. The parties’ market shares 
can, however, only be taken as a starting point for this 
analysis. In technology markets, particular emphasis must 
be placed on potential competition. If companies which 
do not currently license their technology are potential 
entrants on the technology market they could constrain the 
ability of the parties to profitably raise the price for their 
technology. This aspect of the analysis may also be taken 
into account directly in the calculation of market shares by 
basing those on the sales of the products incorporating the 
licensed technology on downstream product markets (see 
paragraphs 123 to 126).

Competition in innovation (R&D efforts)

119. R&D co-operation may not only affect competition 
in existing markets, but also competition in innovation 
and new product markets. This is the case where R&D 
co-operation concerns the development of new products 
or technology which either may – if emerging – one day 
replace existing ones or which are being developed for a 
new intended use and will therefore not replace existing 
products but create a completely new demand. The effects 
on competition in innovation are important in these situ-
ations, but can in some cases not be sufficiently assessed 
by analysing actual or potential competition in existing 
product/technology markets. In this respect, two scenarios 
can be distinguished, depending on the nature of the 
innovative process in a given industry.

120. In the first scenario, which is, for instance, present in 
the pharmaceutical industry, the process of innovation is 
structured in such a way that it is possible at an early stage 
to identify competing R&D poles. Competing R&D poles 
are R&D efforts directed towards a certain new product or 

80 See Market Definition Notice; see also Technology Transfer Guidelines, 
paragraphs 19 et seq.

78 For market definition, see the Market Definition Notice.
79 See also Commission Guidelines on the application of Article 81 of the 
EC Treaty to technology transfer agreements, OJ C 101, 27.4.2004, p. 2 
(“Technology Transfer Guidelines”), paragraph 33.
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technology, and the substitutes for that R&D, that is to say, 
R&D aimed at developing substitutable products or tech-
nology for those developed by the co-operation and having 
similar timing. In this case, it can be analysed whether after 
the agreement there will be a sufficient number of remaining 
R&D poles. The starting point of the analysis is the R&D 
of the parties. Then credible competing R&D poles have to 
be identified. In order to assess the credibility of competing 
poles, the following aspects have to be taken into account: 
the nature, scope and size of any other R&D efforts, their 
access to financial and human resources, know-how/patents, 
or other specialised assets as well as their timing and their 
capability to exploit possible results. An R&D pole is not 
a credible competitor if it cannot be regarded as a close 
substitute for the parties’ R&D effort from the viewpoint 
of, for instance, access to resources or timing.

121. Besides the direct effect on the innovation itself, the 
co-operation may also affect a new product market. It will 
often be difficult to analyse the effects on such a market 
directly as by its very nature it does not yet exist. The 
analysis of such markets will therefore often be implicitly 
incorporated in the analysis of competition in innovation. 
However, it may be necessary to consider directly the effects 
on such a market of aspects of the agreement that go beyond 
the R&D stage. An R&D agreement that includes joint 
production and commercialisation on the new product 
market may, for instance, be assessed differently than a pure 
R&D agreement.

122. In the second scenario, the innovative efforts in an 
industry are not clearly structured so as to allow the iden-
tification of R&D poles. In this situation, in the absence 
of exceptional circumstances, the Commission would not 
try to assess the impact of a given R&D co-operation 
on innovation, but would limit its assessment to existing 
product and/or technology markets which are related to the 
R&D co-operation in question.

Calculation of market shares

123. The calculation of market shares, both for the purposes 
of the R&D Block Exemption Regulation and of these 
guidelines, has to reflect the distinction between existing 
markets and competition in innovation. At the beginning 
of an R&D co-operation the reference point is the existing 
market for products capable of being improved, substituted 
or replaced by the products under development. If the R&D 
agreement only aims at improving or refining existing prod-
ucts, that market includes the products directly concerned 
by the R&D. Market shares can thus be calculated on the 
basis of the sales value of the existing products.

124. If the R&D aims at replacing an existing product, the 
new product will, if successful, become a substitute for the 
existing products. To assess the competitive position of 
the parties, it is again possible to calculate market shares 
on the basis of the sales value of the existing products. 
Consequently, the R&D Block Exemption Regulation bases 
its exemption of those situations on the market share in the 
relevant market for the products capable of being improved, 

substituted or replaced by the contract products81. To fall 
under the R&D Block Exemption Regulation, that market 
share may not exceed 25%82.

125. For technology markets one way to proceed is to 
calculate market shares on the basis of each technology’s 
share of total licensing income from royalties, representing 
a technology’s share of the market where competing tech-
nologies are licensed. However, this may often be a mere 
theoretical and not very practical way to proceed because 
of lack of clear information on royalties, the use of royalty 
free cross-licensing, etc. An alternative approach is to 
calculate market shares on the technology market on the 
basis of sales of products or services incorporating the 
licensed technology on downstream product markets. Under 
that approach all sales on the relevant product market are 
taken into account, irrespective of whether the product 
incorporates a technology that is being licensed83. Also for 
that market the share may not exceed 25% (irrespective of 
the calculation method used) for the benefits of the R&D 
Block Exemption Regulation to apply.

126. If the R&D aims at developing a product which will 
create a completely new demand, market shares based 
on sales cannot be calculated. Only an analysis of the 
effects of the agreement on competition in innovation 
is possible. Consequently, the R&D Block Exemption 
Regulation treats those agreements as agreements between 
non-competitors and exempts them irrespective of market 
share for the duration of the joint R&D and an additional 
period of seven years after the product is first put on the 
market84. However, the benefit of the block exemption 
may be withdrawn if the agreement eliminated effective 
competition in innovation85. After the seven year period, 
market shares based on sales value can be calculated, and 
the market share threshold of 25% applies86.

3.3. Assessment under Article 101(1)

3.3.1. Main competition concerns

127. R&D co-operation can restrict competition in various 
ways. First, it may reduce or slow down innovation, leading 
to fewer or worse products coming to the market later than 
they otherwise would. Secondly, on product or technology 
markets the R&D co-operation may reduce significantly 
competition between the parties outside the scope of the 
agreement or it may make anti-competitive coordination 
on those markets likely, thereby leading to higher prices. 
A foreclosure problem may only arise in the context of 
co-operation involving at least one player with a significant 
degree of market power (which does not necessarily amount 
to dominance) for a key technology and the exclusive 
exploitation of the results.

81 Point (u) of Article 1(1) of the R&D Block Exemption Regulation.
82 Article 4(2) of the R&D Block Exemption Regulation.
83 See also Technology Transfer Guidelines, paragraph 23.
84 Article 4(1) of the R&D Block Exemption Regulation.
85 See recitals 19, 20 and 21 in the preamble to the R&D Block Exemption 
Regulation.
86 Article 4(3) of the R&D Block Exemption Regulation.
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3.3.2. Restrictions of competition by object

128. R&D agreements restrict competition by object if 
they do not truly concern joint R&D, but serve as a tool 
to engage in a disguised cartel, that is to say, otherwise 
prohibited price fixing, output limitation or market alloca-
tion. However, an R&D agreement which includes the 
joint exploitation of possible future results is not necessarily 
restrictive of competition.

3.3.3. Restrictive effects on competition

129. Most R&D agreements do not fall under Article 101(1). 
First, this can be said for many agreements relating to 
co-operation in R&D at a rather early stage, far removed 
from the exploitation of possible results.

130. Moreover, R&D co-operation between non-compet-
itors does generally not give rise to restrictive effects on 
competition87. The competitive relationship between the 
parties has to be analysed in the context of affected existing 
markets and/or innovation. If, on the basis of objective 
factors, the parties are not able to carry out the neces-
sary R&D independently, for instance, due to the limited 
technical capabilities of the parties, the R&D agreement 
will normally not have any restrictive effects on competition. 
This can apply, for example, to companies bringing together 
complementary skills, technologies and other resources. 
The issue of potential competition has to be assessed on 
a realistic basis. For instance, parties cannot be defined 
as potential competitors simply because the co-operation 
enables them to carry out the R&D activities. The decisive 
question is whether each party independently has the neces-
sary means as regards assets, know-how and other resources.

131. Outsourcing of previously captive R&D is a specific 
form of R&D co-operation. In such a scenario, the R&D 
is often carried out by specialised companies, research 
institutes or academic bodies, which are not active in the 
exploitation of the results. Normally, such agreements are 
combined with a transfer of know-how and/or an exclusive 
supply clause concerning the possible results, which, due 
to the complementary nature of the co-operating parties 
in such a scenario, do not give rise to restrictive effects on 
competition within the meaning of Article 101(1).

132. R&D co-operation which does not include the joint 
exploitation of possible results by means of licensing, 
production and/or marketing rarely gives rise to restrictive 
effects on competition within the meaning of Article 101(1). 
Those pure R&D agreements can only cause a competition 
problem if competition with respect to innovation is appre-
ciably reduced, leaving only a limited number of credible 
competing R&D poles.

133. R&D agreements are only likely to give rise to 
restrictive effects on competition where the parties to the 

co-operation have market power on the existing markets 
and/or competition with respect to innovation is appreciably 
reduced.

134. There is no absolute threshold above which it can be 
presumed that an R&D agreement creates or maintains 
market power and thus is likely to give rise to restrictive 
effects on competition within the meaning of Article 101(1). 
However, R&D agreements between competitors are 
covered by the R&D Block Exemption Regulation provided 
that their combined market share does not exceed 25% and 
that the other conditions for the application of the R&D 
Block Exemption Regulation are fulfilled.

135. Agreements falling outside the R&D Block Exemption 
Regulation because the combined market share of the 
parties exceeds 25% do not necessarily give rise to restrictive 
effects on competition. However, the stronger the combined 
position of the parties on existing markets and/or the more 
competition in innovation is restricted, the more likely it 
is that the R&D agreement can cause restrictive effects on 
competition88.

136. If the R&D is directed at the improvement or refine-
ment of existing products or technologies, possible effects 
concern the relevant market(s) for those existing products 
or technologies. Effects on prices, output, product quality, 
product variety or innovation in existing markets are, 
however, only likely if the parties together have a strong 
position, entry is difficult and few other innovation activities 
are identifiable. Furthermore, if the R&D only concerns a 
relatively minor input of a final product, effects on competi-
tion in those final products are, if any, very limited.

137. In general, a distinction has to be made between pure 
R&D agreements and agreements providing for more 
comprehensive co-operation involving different stages of 
the exploitation of results (that is to say, licensing, produc-
tion or marketing). As set out in paragraph 132, pure R&D 
agreements will only rarely give rise to restrictive effects 
on competition within the meaning of Article 101(1). This 
is in particular true for R&D directed towards a limited 
improvement of existing products or technologies. If, in 
such a scenario, the R&D co-operation includes joint 
exploitation only by means of licensing to third parties, 
restrictive effects such as foreclosure problems are unlikely. 
If, however, joint production and/or marketing of the 
slightly improved products or technologies are included, 
the effects on competition of the co-operation have to be 
examined more closely. Restrictive effects on competition 
in the form of increased prices or reduced output in existing 
markets are more likely if strong competitors are involved 
in such a situation.

138. If the R&D is directed at an entirely new product (or 
technology) which creates its own new market, price and 
output effects on existing markets are rather unlikely. The 
analysis has to focus on possible restrictions of innovation 
concerning, for instance, the quality and variety of possible 

88 This is without prejudice to the analysis of potential efficiency gains, 
including those that regularly exist in publicly co-funded R&D.

87 R&D co-operation between non-competitors can, however, produce 
foreclosure effects under Article 101(1) if it relates to an exclusive exploita-
tion of results and if it is concluded between companies, one of which has 
a significant degree of market power (which does not necessarily amount 
to dominance) with respect to a key technology.
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future products or technologies or the speed of innovation. 
Those restrictive effects can arise where two or more of the 
few companies engaged in the development of such a new 
product start to co-operate at a stage where they are each 
independently rather near to the launch of the product. 
Such effects are typically the direct result of the agreement 
between the parties. Innovation may be restricted even 
by a pure R&D agreement. In general, however, R&D 
co-operation concerning entirely new products is unlikely 
to give rise to restrictive effects on competition unless only a 
limited number of credible alternative R&D poles exist. This 
principle does not change significantly if the joint exploita-
tion of the results, even joint marketing, is involved. In those 
situations the issue of joint exploitation may only give rise to 
restrictive effects on competition where foreclosure from key 
technologies plays a role. Those problems would, however, 
not arise where the parties grant licences that allow third 
parties to compete effectively.

139. Many R&D agreements will lie somewhere in between 
the two situations described in paragraphs 137 and 138. 
They may therefore have effects on innovation as well as 
repercussions on existing markets. Consequently, both the 
existing market and the effect on innovation may be of 
relevance for the assessment with respect to the parties’ 
combined positions, concentration ratios, number of players 
or innovators and entry conditions. In some cases there can 
be restrictive effects on competition in the form of increased 
prices or reduced output, product quality, product variety 
or innovation in existing markets and in the form of a 
negative impact on innovation by means of slowing down 
the development. For instance, if significant competitors on 
an existing technology market co-operate to develop a new 
technology which may one day replace existing products 
that co-operation may slow down the development of the 
new technology if the parties have market power on the 
existing market and also a strong position with respect 
to R&D. A similar effect can occur if the major player 
in an existing market co-operates with a much smaller 
or even potential competitor who is just about to emerge 
with a new product or technology which may endanger the 
incumbent’s position.

140. Agreements may also fall outside the R&D Block 
Exemption Regulation irrespective of the parties’ market 
power. This applies for instance to agreements which unduly 
restrict access of a party to the results of the R&D co-oper-
ation89. The R&D Block Exemption Regulation provides 
for a specific exception to this general rule in the case of 
academic bodies, research institutes or specialised compa-
nies which provide R&D as a service and which are not 
active in the industrial exploitation of the results of R&D 90. 
Nevertheless, agreements falling outside the R&D Block 
Exemption Regulation and containing exclusive access 
rights for the purposes of exploitation may, where they fall 
under Article 101(1), fulfil the criteria of Article 101(3), 
particularly where exclusive access rights are economically 
indispensable in view of the market, risks and scale of the 

investment required to exploit the results of the research 
and development.

3.4. Assessment under Article 101(3)

3.4.1. Efficiency gains

141. Many R&D agreements - with or without joint 
exploitation of possible results - bring about efficiency 
gains by combining complementary skills and assets, thus 
resulting in improved or new products and technologies 
being developed and marketed more rapidly than would 
otherwise be the case. R&D agreements may also lead to 
a wider dissemination of knowledge, which may trigger 
further innovation. R&D agreements may also give rise to 
cost reductions.

3.4.2. Indispensability

142. Restrictions that go beyond what is necessary to 
achieve the efficiency gains generated by an R&D agree-
ment do not fulfil the criteria of Article 101(3). In particular, 
the restrictions listed in Article 5 of the R&D Block 
Exemption Regulation may mean it is less likely that the 
criteria of Article 101(3) will be found to be met, following 
an individual assessment. It will therefore generally be 
necessary for the parties to an R&D agreement to show 
that such restrictions are indispensable to the co-operation.

3.4.3. Pass-on to consumers

143. Efficiency gains attained by indispensable restric-
tions must be passed on to consumers to an extent that 
outweighs the restrictive effects on competition caused by 
the R&D agreement. For example, the introduction of new 
or improved products on the market must outweigh any 
price increases or other restrictive effects on competition. In 
general, it is more likely that an R&D agreement will bring 
about efficiency gains that benefit consumers if the R&D 
agreement results in the combination of complementary 
skills and assets. The parties to an agreement may, for 
instance, have different research capabilities. If, on the 
other hand, the parties’ skills and assets are very similar, the 
most important effect of the R&D agreement may be the 
elimination of part or all of the R&D of one or more of 
the parties. This would eliminate (fixed) costs for the parties 
to the agreement but would be unlikely to lead to benefits 
which would be passed on to consumers. Moreover, the 
higher the market power of the parties the less likely they 
are to pass on the efficiency gains to consumers to an extent 
that would outweigh the restrictive effects on competition.

3.4.4. No elimination of competition

144. The criteria of Article 101(3) cannot be met if the 
parties are afforded the possibility of eliminating competi-
tion in respect of a substantial part of the products (or 
technologies) in question.

89 See Article 3(2) of the R&D Block Exemption Regulation.
90 See Article 3(2) of the R&D Block Exemption Regulation.
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3.4.5. Time of the assessment

145. The assessment of restrictive agreements under 
Article 101(3) is made within the actual context in which 
they occur and on the basis of the facts existing at any 
given point in time. The assessment is sensitive to material 
changes in the facts. The exception rule of Article 101(3) 
applies as long as the four conditions of Article 101(3) are 
fulfilled and ceases to apply when that is no longer the 
case. When applying Article 101(3) in accordance with 
those principles it is necessary to take into account the 
initial sunk investments made by any of the parties and 
the time needed and the restraints required to making and 
recouping an efficiency enhancing investment. Article 101 
cannot be applied without taking due account of such ex 
ante investment. The risk facing the parties and the sunk 
investment that must be made to implement the agreement 
can thus lead to the agreement falling outside Article 101(1) 
or fulfilling the conditions of Article 101(3), as the case may 
be, for the period of time needed to recoup the investment. 
Should the invention resulting from the investment benefit 
from any form of exclusivity granted to the parties under 
rules specific to the protection of intellectual property rights, 
the recoupment period for such an investment will generally 
be unlikely to exceed the exclusivity period established 
under those rules.

146. In some cases the restrictive agreement is an irreversible 
event. Once the restrictive agreement has been implemented 
the ex ante situation cannot be re-established. In such cases 
the assessment must be made exclusively on the basis of 
the facts pertaining at the time of implementation. For 
instance, in the case of an R&D agreement whereby each 
party agrees to abandon its respective research project and 
pool its capabilities with those of another party, it may from 
an objective point of view be technically and economically 
impossible to revive a project once it has been abandoned. 
The assessment of the anti-competitive and pro-competitive 
effects of the agreement to abandon the individual research 
projects must therefore be made as of the time of the 
completion of its implementation. If at that point in time 
the agreement is compatible with Article 101, for instance 
because a sufficient number of third parties have competing 
R&D projects, the parties’ agreement to abandon their 
individual projects remains compatible with Article 101, 
even if at a later point in time the third party projects fail. 
However, the prohibition of Article 101 may apply to other 
parts of the agreement in respect of which the issue of 
irreversibility does not arise. If, for example, in addition to 
joint R&D, the agreement provides for joint exploitation, 
Article 101 may apply to that part of the agreement if, due 
to subsequent market developments, the agreement gives 
rise to restrictive effects on competition and does not (any 
longer) satisfy the conditions of Article 101(3) taking due 
account of ex ante sunk investments.

3.5. Examples

147. Impact of joint R&D on innovation markets/new 
product market

Example 1

Situation: A and B are the two major companies on the 
Union-wide market for the manufacture of existing elec-
tronic components. Both have a market share of 30%. 
They have each made significant investments in the R&D 
necessary to develop miniaturised electronic components 
and have developed early prototypes. They now agree to 
pool those R&D efforts by setting up a joint venture to 
complete the R&D and produce the components, which 
will be sold back to the parents, who will commercialise 
them separately. The remainder of the market consists of 
small companies without sufficient resources to undertake 
the necessary investments.

Analysis: Miniaturised electronic components, while likely 
to compete with the existing components in some areas, 
are essentially a new technology and an analysis must be 
made of the poles of research destined towards that future 
market. If the joint venture goes ahead then only one route 
to the necessary manufacturing technology will exist, 
whereas it would appear likely that A and B could reach the 
market individually with separate products. The agreement 
therefore reduces product variety. The joint production is 
also likely to directly limit competition between the parties 
to the agreement and lead them to agree on output levels, 
quality or other competitively important parameters. This 
would limit competition even though the parties will 
commercialise the products independently. The parties 
could, for instance, limit the output of the joint venture 
compared to what the parties would have brought to the 
market if they had decided their output on their own. 
The joint venture could also charge a high transfer price 
to the parties, thereby increasing the input costs for the 
parties which could lead to higher downstream prices. The 
parties have a large combined market share on the existing 
downstream market and the remainder of that market is 
fragmented. This situation is likely to become even more 
pronounced on the new downstream product market since 
the smaller competitors cannot invest in the new compo-
nents. It is therefore quite likely that the joint production 
will restrict competition. Furthermore, the market for 
miniaturised electronic components is in the future likely to 
develop into a duopoly with a high degree of commonality 
of costs and possible exchange of commercially sensitive 
information between the parties. There may therefore also 
be a serious risk of anti-competitive coordination leading 
to a collusive outcome in the market. The R&D agree-
ment is therefore likely to give rise to restrictive effects on 
competition within the meaning of Article 101(1). While 
the agreement could give rise to efficiency gains in the 
form of bringing a new technology forward quicker, the 
parties would face no competition at the R&D level, so 
their incentives to pursue the new technology at a high pace 
could be severely reduced. Although some of those concerns 
could be remedied if the parties committed to license key 
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know-how for manufacturing miniature components to 
third parties on reasonable terms, it seems unlikely that 
this could remedy all concerns and fulfil the conditions of 
Article 101(3).

Example 2

Situation: A small research company (Company A) which 
does not have its own marketing organisation has discovered 
and patented a pharmaceutical substance based on new 
technology that will revolutionise the treatment of a certain 
disease. Company A enters into an R&D agreement with a 
large pharmaceutical producer Company B of products that 
have so far been used for treating the disease. Company B 
lacks any similar expertise and R&D programme and would 
not be able to build such expertise within a relevant time-
frame. For the existing products Company B has a market 
share of around 75% in all Member States, but the patents 
will expire over the next five years. There exist two other 
poles of research with other companies at approximately 
the same stage of development using the same basic new 
technology. Company B will provide considerable funding 
and know-how for product development, as well as future 
access to the market. Company B is granted a licence for 
the exclusive production and distribution of the resulting 
product for the duration of the patent. It is expected that the 
product could be brought to market in five to seven years.

Analysis: The product is likely to belong to a new relevant 
market. The parties bring complementary resources and 
skills to the co-operation, and the probability of the 
product coming to market increases substantially. Although 
Company B is likely to have considerable market power on 
the existing market, that market power will be decreasing 
shortly. The agreement will not lead to a loss in R&D on 
the part of Company B, as it has no expertise in this area 
of research, and the existence of other poles of research are 
likely to eliminate any incentive to reduce R&D efforts. 
The exploitation rights during the remaining patent period 
are likely to be necessary for Company B to make the 
considerable investments needed and Company A has no 
marketing resources of its own. The agreement is therefore 
unlikely to give rise to restrictive effects on competition 
within the meaning of Article 101(1). Even if there were 
such effects, it is likely that the conditions of Article 101(3) 
would be fulfilled.

148. Risk of foreclosure

Example 3

Situation: A small research company (Company A) which 
does not have its own marketing organisation has discovered 
and patented a new technology that will revolutionise the 
market for a certain product for which there is a monopoly 
producer (Company B) worldwide as no competitors can 
compete with Company B’s current technology. There 
exist two other poles of research with other companies at 
approximately the same stage of development using the 
same basic new technology. Company B will provide consid-
erable funding and know-how for product development, as 

well as future access to the market. Company B is granted 
an exclusive licence for the use of the technology for the 
duration of the patent and commits to funding only the 
development of Company A’s technology.

Analysis: The product is likely to belong to a new relevant 
market. The parties bring complementary resources and 
skills to the co-operation, and the probability of the product 
coming to market increases substantially. However, the fact 
that Company B commits to Company A’s new technology 
may be likely to lead the two competing poles of research 
to abandon their projects as it could be difficult to receive 
continued funding once they have lost the most likely 
potential customer for their technology. In such a situa-
tion no potential competitors would be able to challenge 
Company B’s monopoly position in the future. The fore-
closure effect of the agreement would then be likely to be 
considered to give rise to restrictive effects on competition 
within the meaning of Article 101(1). In order to benefit 
from Article 101(3) the parties would have to show that the 
exclusivity granted would be indispensable to bring the new 
technology to the market.

Example 4

Situation: Company A has market power on the market 
of which its blockbuster medicine forms part. A small 
company (Company B) which is engaged in pharmaceutical 
R&D and active pharmaceutical ingredient (“API”) produc-
tion has discovered and filed a patent application for a 
new process that makes it possible to produce the API of 
Company A’s blockbuster in a more economic fashion and 
continues to develop the process for industrial production. 
The compound (API) patent of the blockbuster expires in 
a little less than three years; thereafter there will remain 
a number of process patents relating to the medicine. 
Company B considers that the new process developed 
by it would not infringe the existing process patents of 
Company A and would allow the production of a generic 
version of the blockbuster once the API patent has expired. 
Company B could either produce the product itself or 
license the process to interested third parties, for example, 
generic producers or Company A. Before concluding its 
research and development in this area, Company B enters 
into an agreement with Company A, in which Company 
A makes a financial contribution to the R&D project being 
carried out by Company B on condition that it acquires an 
exclusive licence for any of Company B’s patents related to 
the R&D project. There exist two other independent poles 
of research to develop a non-infringing process for the 
production of the blockbuster medicine, but it is not yet 
clear that they will reach industrial production.

Analysis: The process covered by Company B’s patent 
application does not allow for the production of a new 
product. It merely improves an existing production process. 
Company A has market power on the existing market of 
which the blockbuster medicine forms part. Whilst that 
market power would decrease significantly with the actual 
market entry of generic competitors, the exclusive licence 
makes the process developed by Company B unavailable to 
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third parties and is thus liable to delay generic entry (not 
least as the product is still protected by a number of process 
patents) and, consequently, restricts competition within the 
meaning of Article 101(1). As Company A and Company B 
are potential competitors, the R&D Block Exemption 
Regulation does not apply because Company A’s market 
share on the market of which the blockbuster medicine 
forms part is above 25%. The cost savings based on the 
new production process for Company A are not sufficient 
to outweigh the restriction of competition. In any event, an 
exclusive licence is not indispensable to obtain the savings in 
the production process. Therefore, the agreement is unlikely 
to fulfil the conditions of Article 101(3).

149. Impact of R&D co-operation on dynamic product and 
technology markets and the environment

Example 5

Situation: Two engineering companies that produce vehicle 
components agree to set up a joint venture to combine their 
R&D efforts to improve the production and performance of 
an existing component. The production of that component 
would also have a positive effect on the environment. 
Vehicles would consume less fuel and therefore emit 
less CO2. The companies pool their existing technology 
licensing businesses in the area, but will continue to 
manufacture and sell the components separately. The two 
companies have market shares in the Union of 15% and 

20% on the Original Equipment Manufacturer (“OEM”) 
product market. There are two other major competitors 
together with several in-house research programmes by 
large vehicle manufacturers. On the world-wide market for 
the licensing of technology for those products the parties 
have shares of 20% and 25%, measured in terms of revenue 
generated, and there are two other major technologies. The 
product life cycle for the component is typically two to 
three years. In each of the last five years one of the major 
companies has introduced a new version or upgrade.

Analysis: Since neither company’s R&D effort is aimed at a 
completely new product, the markets to consider are those 
for the existing components and for the licensing of relevant 
technology. The parties’ combined market share on both the 
OEM market (35%) and, in particular, on the technology 
market (45%) are quite high. However, the parties will 
continue to manufacture and sell the components separately. 
In addition, there are several competing technologies, which 
are regularly improved. Moreover, the vehicle manufacturers 
who do not currently license their technology are also 
potential entrants on the technology market and thus 
constrain the ability of the parties to profitably raise prices. 
To the extent that the joint venture has restrictive effects 
on competition within the meaning of Article 101(1), it is 
likely that it would fulfil the criteria of Article 101(3). For 
the assessment under Article 101(3) it would be necessary 
to take into account that consumers will benefit from a 
lower consumption of fuel.

4. Production agreements

4.1. Definition and scope

150. Production agreements vary in form and scope. They 
can provide that production is carried out by only one 
party or by two or more parties. Companies can produce 
jointly by way of a joint venture, that is to say, a jointly 
controlled company operating one or several production 
facilities or by looser forms of co-operation in production 
such as subcontracting agreements where one party (the 
“contractor”) entrusts to another party (the “subcontractor”) 
the production of a good.

151. There are different types of subcontracting agree-
ments. Horizontal subcontracting agreements are concluded 
between companies operating in the same product market 
irrespective of whether they are actual or potential competi-
tors. Vertical subcontracting agreements are concluded 
between companies operating at different levels of the 
market.

152. Horizontal subcontracting agreements comprise 
unilateral and reciprocal specialisation agreements as well 
as subcontracting agreements with a view to expanding 
production. Unilateral specialisation agreements are agree-
ments between two parties which are active on the same 
product market or markets, by virtue of which one party 
agrees to fully or partly cease production of certain products 
or to refrain from producing those products and to purchase 

them from the other party, which agrees to produce and 
supply the products. Reciprocal specialisation agreements 
are agreements between two or more parties which are 
active on the same products market or markets, by virtue 
of which two or more parties agree, on a reciprocal basis, 
to fully or partly cease or refrain from producing certain 
but different products and to purchase those products 
from the other parties, which agree to produce and supply 
them. In the case of subcontracting agreements with a 
view to expanding production the contractor entrusts the 
subcontractor with the production of a good, while the 
contractor does not at the same time cease or limit its own 
production of the good.

153. These guidelines apply to all forms of joint production 
agreements and horizontal subcontracting agreements. 
Subject to certain conditions, joint production agreements 
as well as unilateral and reciprocal specialisation agreements 
may benefit from the Specialisation Block Exemption 
Regulation.

154. Vertical subcontracting agreements are not covered by 
these guidelines. They fall within the scope of the Guidelines 
on Vertical Restraints and, subject to certain conditions, 
may benefit from the Block Exemption Regulation on 
Vertical Restraints. In addition, they may be covered by the 
Commission notice of 18 December 1978 concerning its 

91 OJ C 1, 3.1.1979, p. 2.
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assessment of certain subcontracting agreements in relation 
to Article 85(1) of the EEC Treaty91 (“the Subcontracting 
Notice”).

4.2. Relevant markets

155. In order to assess the competitive relationship between 
the co-operating parties, it is necessary first to define 
the relevant market or markets directly concerned by the 
co-operation in production, that is to say, the markets to 
which the products manufactured under the production 
agreement belong.

156. A production agreement can also have spill-over effects 
in markets neighbouring the market directly concerned by 
the co-operation, for instance upstream or downstream to 
the agreement (the so-called “spill-over markets”)92. The 
spill-over markets are likely to be relevant if the markets 
are interdependent and the parties are in a strong position 
on the spill-over market.

4.3. Assessment under Article 101(1)

4.3.1. Main competition concerns

157. Production agreements can lead to a direct limitation 
of competition between the parties. Production agree-
ments, and in particular production joint ventures, may 
lead the parties to directly align output levels and quality, 
the price at which the joint venture sells on its products, 
or other competitively important parameters. This may 
restrict competition even if the parties market the products 
independently.

158. Production agreements may also result in the coor-
dination of the parties’ competitive behaviour as suppliers 
leading to higher prices or reduced output, product quality, 
product variety or innovation, that is to say, a collusive 
outcome. This can happen, subject to the parties having 
market power and the existence of market characteristics 
conducive to such coordination, in particular when the 
production agreement increases the parties’ commonality of 
costs (that is to say, the proportion of variable costs which 
the parties have in common) to a degree which enables them 
to achieve a collusive outcome, or if the agreement involves 
an exchange of commercially sensitive information that can 
lead to a collusive outcome.

159. Production agreements may furthermore lead to 
anti-competitive foreclosure of third parties in a related 
market (for example, the downstream market relying on 
inputs from the market in which the production agree-
ment takes place). For instance, by gaining enough market 
power, parties engaging in joint production in an upstream 
market may be able to raise the price of a key component 
for a market downstream. Thereby, they could use the joint 
production to raise the costs of their rivals downstream and, 
ultimately, force them off the market. This would, in turn, 

increase the parties’ market power downstream, which could 
enable them to sustain prices above the competitive level 
or otherwise harm consumers. Such competition concerns 
could materialise irrespective of whether the parties to 
the agreement are competitors on the market in which 
the co-operation takes place. However, for this kind of 
foreclosure to have anti-competitive effects, at least one of 
the parties must have a strong market position in the market 
where the risks of foreclosure are assessed.

4.3.2. Restrictions of competition by object

160. Generally, agreements which involve price-fixing, 
limiting output or sharing markets or customers restrict 
competition by object. However, in the context of produc-
tion agreements, this does not apply where:

– the parties agree on the output directly concerned by 
the production agreement (for example, the capacity and 
production volume of a joint venture or the agreed amount 
of outsourced products), provided that the other parameters 
of competition are not eliminated; or

– a production agreement that also provides for the joint 
distribution of the jointly manufactured products envisages 
the joint setting of the sales prices for those products, 
and only those products, provided that that restriction is 
necessary for producing jointly, meaning that the parties 
would not otherwise have an incentive to enter into the 
production agreement in the first place.

161. In these two cases an assessment is required as to 
whether the agreement gives rise to likely restrictive effects 
on competition within the meaning of Article 101(1). In 
both scenarios the agreement on output or prices will not 
be assessed separately, but in the light of the overall effects 
of the entire production agreement on the market.

4.3.3. Restrictive effects on competition

162. Whether the possible competition concerns that 
production agreements can give rise to are likely to mate-
rialise in a given case depends on the characteristics of the 
market in which the agreement takes place, as well as on 
the nature and market coverage of the co-operation and the 
product it concerns. These variables determine the likely 
effects of a production agreement on competition and 
thereby the applicability of Article 101(1).

163. Whether a production agreement is likely to give 
rise to restrictive effects on competition depends on the 
situation that would prevail in the absence of the agreement 
with all its alleged restrictions. Consequently, production 
agreements between companies which compete on markets 
on which the co-operation occurs are not likely to have 
restrictive effects on competition if the co-operation gives 
rise to a new market, that is to say, if the agreement enables 
the parties to launch a new product or service, which, on 
the basis of objective factors, the parties would otherwise 
not have been able to do, for instance, due to the technical 
capabilities of the parties.

92 As also referred to in Article 2(4) of the Merger Regulation.
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164. In some industries where production is the main 
economic activity, even a pure production agreement can 
in itself eliminate key dimensions of competition, thereby 
directly limiting competition between the parties to the 
agreements.

165. Alternatively, a production agreement can lead to 
a collusive outcome or anti-competitive foreclosure by 
increasing the companies’ market power or their common-
ality of costs or if it involves the exchange of commercially 
sensitive information. On the other hand, a direct limitation 
of competition between the parties, a collusive outcome or 
anti-competitive foreclosure is not likely to occur if the 
parties to the agreement do not have market power in the 
market in which the competition concerns are assessed. It 
is only market power that can enable them to profitably 
maintain prices above the competitive level, or profitably 
maintain output, product quality or variety below what 
would be dictated by competition.

166. In cases where a company with market power in one 
market co-operates with a potential entrant, for example, 
with a supplier of the same product in a neighbouring 
geographic or product market, the agreement can potentially 
increase the market power of the incumbent. This can lead 
to restrictive effects on competition if actual competition 
in the incumbent’s market is already weak and the threat of 
entry is a major source of competitive constraint.

167. Production agreements which also involve commer-
cialisation functions, such as joint distribution or marketing, 
carry a higher risk of restrictive effects on competition than 
pure joint production agreements. Joint commercialisation 
brings the co-operation closer to the consumer and usually 
involves the joint setting of prices and sales, that is to 
say, practices that carry the highest risks for competition. 
However, joint distribution agreements for products which 
have been jointly produced are generally less likely to restrict 
competition than stand-alone joint distribution agreements. 
Also, a joint distribution agreement that is necessary for 
the joint production agreement to take place in the first 
place is less likely to restrict competition than if it were not 
necessary for the joint production.

Market power

168. A production agreement is unlikely to lead to restrictive 
effects on competition if the parties to the agreement do not 
have market power in the market on which a restriction of 
competition is assessed. The starting point for the analysis 
of market power is the market share of the parties. This will 
normally be followed by the concentration ratio and the 
number of players in the market as well as by other dynamic 
factors such as potential entry, and changing market shares.

169. Companies are unlikely to have market power below a 
certain level of market share. Therefore, unilateral or recip-
rocal specialisation agreements as well as joint production 
agreements including certain integrated commercialisation 
functions such as joint distribution are covered by the 
Specialisation Block Exemption Regulation if they are 

concluded between parties with a combined market share 
not exceeding 20% in the relevant market or markets, 
provided that the other conditions for the application 
of the Specialisation Block Exemption Regulation are 
fulfilled. Moreover, as regards horizontal subcontracting 
agreements with a view to expanding production, in most 
cases it is unlikely that market power exists if the parties to 
the agreement have a combined market share not exceeding 
20%. In any event, if the parties’ combined market share 
does not exceed 20% it is likely that the conditions of 
Article 101(3) are fulfilled.

170. However, if the parties’ combined market share exceeds 
20%, the restrictive effects have to be analysed as the agree-
ment does not fall within the scope of the Specialisation 
Block Exemption Regulation or the safe harbour for hori-
zontal subcontracting agreements with a view to expanding 
production referred to in sentences 3 and 4 of paragraph 169. 
A moderately higher market share than allowed for in the 
Specialisation Block Exemption Regulation or the safe 
harbour referred to in sentences 3 and 4 of paragraph 169 
does not necessarily imply a highly concentrated market, 
which is an important factor in the assessment. A combined 
market share of the parties of slightly more than 20% may 
occur in a market with a moderate concentration. Generally, 
a production agreement is more likely to lead to restrictive 
effects on competition in a concentrated market than in a 
market which is not concentrated. Similarly, a production 
agreement in a concentrated market may increase the risk of 
a collusive outcome even if the parties only have a moderate 
combined market share.

171. Even if the market shares of the parties to the agree-
ment and the market concentration are high, the risks of 
restrictive effects on competition may still be low if the 
market is dynamic, that is to say, a market in which entry 
occurs and market positions change frequently.

172. In the analysis of whether the parties to a production 
agreement have market power, the number and intensity of 
links (for example, other co-operation agreements) between 
the competitors in the market are relevant to the assessment.

173. Factors such as whether the parties to the agreement 
have high market shares, whether they are close competi-
tors, whether the customers have limited possibilities of 
switching suppliers, whether competitors are unlikely 
to increase supply if prices increase, and whether one of 
the parties to the agreement is an important competitive 
force, are all relevant for the competitive assessment of the 
agreement.

Direct limitation of competition between the parties

174. Competition between the parties to a production 
agreement can be directly limited in various ways. The 
parties to a production joint venture could, for instance, 
limit the output of the joint venture compared to what the 
parties would have brought to the market if each of them 
had decided their output on their own. If the main product 
characteristics are determined by the production agreement 
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this could also eliminate the key dimensions of competi-
tion between the parties and, ultimately, lead to restrictive 
effects on competition. Another example would be a joint 
venture charging a high transfer price to the parties, thereby 
increasing the input costs for the parties which could lead 
to higher downstream prices. Competitors may find it 
profitable to increase their prices as a response, thereby 
contributing to price increases in the relevant market.

Collusive outcome

175. The likelihood of a collusive outcome depends on the 
parties’ market power as well as the characteristics of the 
relevant market. A collusive outcome can result in particular 
(but not only) from commonality of costs or an exchange of 
information brought about by the production agreement.

176. A production agreement between parties with market 
power can have restrictive effects on competition if it 
increases their commonality of costs (that is to say, the 
proportion of variable costs which the parties have in 
common) to a level which enables them to collude. The 
relevant costs are the variable costs of the product with 
respect to which the parties to the production agreement 
compete.

177. A production agreement is more likely to lead to a 
collusive outcome if prior to the agreement the parties 
already have a high proportion of variable costs in common, 
as the additional increment (that is to say, the production 
costs of the product subject to the agreement) can tip the 
balance towards a collusive outcome. Conversely, if the 
increment is large, the risk of a collusive outcome may be 
high even if the initial level of commonality of costs is low.

178. Commonality of costs increases the risk of a collusive 
outcome only if production costs constitute a large propor-
tion of the variable costs concerned. This is, for instance, not 
the case where the co-operation concerns products which 
require costly commercialisation. An example would be new 
or heterogeneous products requiring expensive marketing 
or high transport costs.

179. Another scenario where commonality of costs can lead 
to a collusive outcome could be where the parties agree 
on the joint production of an intermediate product which 
accounts for a large proportion of the variable costs of the 
final product with respect to which the parties compete 
downstream. The parties could use the production agree-
ment to increase the price of that common important input 
for their products in the downstream market. This would 
weaken competition downstream and would be likely to 
lead to higher final prices. The profit would be shifted from 
downstream to upstream to be then shared between the 
parties through the joint venture.

180. Similarly, commonality of costs increases the anti-
competitive risks of a horizontal subcontracting agreement 
where the input which the contractor purchases from the 
subcontractor accounts for a large proportion of the variable 
costs of the final product with which the parties compete.

181. Any negative effects arising from the exchange of 
information will not be assessed separately but in the light 
of the overall effects of the agreement. A production agree-
ment can give rise to restrictive effects on competition if it 
involves an exchange of commercially strategic information 
that can lead to a collusive outcome or anti-competitive 
foreclosure. Whether the exchange of information in the 
context of a production agreement is likely to lead to restric-
tive effects on competition should be assessed according to 
the guidance given in Chapter 2.

182. If the information exchange does not exceed the 
sharing of data necessary for the joint production of the 
goods subject to the production agreement, then even if the 
information exchange had restrictive effects on competition 
within the meaning of Article 101(1), the agreement would 
be more likely to meet the criteria of Article 101(3) than if 
the exchange went beyond what was necessary for the joint 
production. In this case the efficiency gains stemming from 
producing jointly are likely to outweigh the restrictive effects 
of the coordination of the parties’ conduct. Conversely, in 
the context of a production agreement the sharing of data 
which is not necessary for producing jointly, for example 
the exchange of information related to prices and sales, is 
less likely to fulfil the conditions of Article 101(3).

4.4. Assessment under Article 101(3)

4.4.1. Efficiency gains

183. Production agreements can be pro-competitive if they 
provide efficiency gains in the form of cost savings or better 
production technologies. By producing together companies 
can save costs that otherwise they would duplicate. They 
can also produce at lower costs if the co-operation enables 
them to increase production where marginal costs decline 
with output, that is to say, by economies of scale. Producing 
jointly can also help companies to improve product quality 
if they put together their complementary skills and know-
how. Co-operation can also enable companies to increase 
product variety, which they could not have afforded, or 
would not have been able to achieve, otherwise. If joint 
production allows the parties to increase the number of 
different types of products, it can also provide cost savings 
by means of economies of scope.

4.4.2. Indispensability

184. Restrictions that go beyond what is necessary to 
achieve the efficiency gains generated by a production 
agreement do not fulfil the criteria of Article 101(3). For 
instance, restrictions imposed in a production agreement 
on the parties’ competitive conduct with regard to output 
outside the co-operation will normally not be considered to 
be indispensable. Similarly, setting prices jointly will not be 
considered indispensable if the production agreement does 
not also involve joint commercialisation.
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4.4.3. Pass-on to consumers

185. Efficiency gains attained by indispensable restrictions 
need to be passed on to consumers in the form of lower 
prices or better product quality or variety to an extent that 
outweighs the restrictive effects on competition. Efficiency 
gains that only benefit the parties or cost savings that are 
caused by output reduction or market allocation are not 
sufficient to meet the criteria of Article 101(3). If the parties 
to the production agreement achieve savings in their vari-
able costs they are more likely to pass them on to consumers 
than if they reduce their fixed costs. Moreover, the higher 
the market power of the parties, the less likely they will pass 
on the efficiency gains to consumers to an extent that would 
outweigh the restrictive effects on competition.

4.4.4. No elimination of competition

186. The criteria of Article 101(3) cannot be met if the 
parties are afforded the possibility of eliminating competi-
tion in respect of a substantial part of the products in 
question. This has to be analysed in the relevant market to 
which the products subject to the co-operation belong and 
in any possible spill-over markets.

4.5. Examples

187. Commonality of costs and collusive outcomes

Example 1

Situation: Companies A and B, two suppliers of a product X 
decide to close their current old production plants and build 
a larger, modern and more efficient production plant run by 
a joint venture, which will have a higher capacity than the 
total capacity of the old plants of Companies A and B. No 
other such investments are planned by competitors, which 
are using their facilities at full capacity. Companies A and 
B have market shares of 20% and 25% respectively. Their 
products are the closest substitutes in a specific segment of 
the market, which is concentrated. The market is transparent 
and rather stagnant, there is no entry and the market shares 
have been stable over time. Production costs constitute a 
major part of Company A and Company B’s variable costs 
for product X. Commercialisation is a minor economic 
activity in terms of costs and strategic importance compared 
to production: marketing costs are low as product X is 
homogenous and established and transport is not a key 
driver of competition.

Analysis: If Companies A and B share all or most of their 
variable costs, this production agreement could lead to a 
direct limitation of competition between them. It may lead 
the parties to limit the output of the joint venture compared 
to what they would have brought to the market if each 
of them had decided their output on their own. In the light 
of the capacity constraints of the competitors this reduction 
output could lead to higher prices.

Even if Companies A and B were not sharing most of 
their variable costs, but only a significant part thereof, this 

production agreement could lead to a collusive outcome 
between Companies A and B, thereby indirectly eliminating 
competition between the two parties. The likelihood of 
this depends not only on the issue of commonality of costs 
(which are high in this case) but also on the characteristics 
of the relevant market such as, for example, transparency, 
stability and level of concentration.

In either of the two situations mentioned above, it is 
likely, in the market configuration of this example, that the 
production joint venture of Companies A and B would give 
rise to restrictive effects on competition within the meaning 
of Article 101(1) on the market of X.

The replacement of two smaller old production plants by 
the larger, modern and more efficient one may lead the joint 
venture to increase output at lower prices to the benefits of 
consumers. However, the production agreement could only 
meet the criteria of Article 101(3) if the parties provided 
substantiated evidence that the efficiency gains would be 
passed on to consumers to such an extent that they would 
outweigh the restrictive effects on competition.

188. Links between competitors and collusive outcomes

Example 2

Situation: Two suppliers, Companies A and B, form a 
production joint venture with respect to product Y. 
Companies A and B each have a 15% market share on 
the market for Y. There are 3 other players on the market: 
Company C with a market share of 30%, Company D with 
25% and Company E with 15%. Company B already has a 
joint production plant with Company D.

Analysis: The market is characterised by very few players 
and rather symmetric structures. Co-operation between 
Companies A and B would add an additional link in the 
market, de facto increasing the concentration in the market, 
as it would also link Company D to Companies A and B. 
This co-operation is likely to increase the risk of a collusive 
outcome and thereby likely to give rise to restrictive effects 
on competition within the meaning of Article 101(1). 
The criteria of Article 101(3) could only be fulfilled in the 
presence of significant efficiency gains which are passed on 
to consumers to such an extent that they would outweigh 
the restrictive effects on competition.

189. Anti-competitive foreclosure on a downstream market

Example 3

Situation: Companies A and B set up a production joint 
venture for the intermediate product X which covers their 
entire production of X. The production costs of X account 
for 70% of the variable costs of the final product Y with 
respect to which Companies A and B compete downstream. 
Companies A and B each have a share of 20% on the market 
for Y, there is limited entry and the market shares have been 
stable over time. In addition to covering their own demand 
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for X, both Companies A and B each have a market share 
of 40% on the market for X. There are high barriers to entry 
on the market for X and existing producers are operating 
near full capacity. On the market for Y, there are two other 
significant suppliers, each with a 15% market share, and 
several smaller competitors. This agreement generates 
economies of scale.

Analysis: By virtue of the production joint venture, 
Companies A and B would be able to largely control 
supplies of the essential input X to their competitors in 
the market for Y. This would give Companies A and B the 
ability to raise their rivals’ costs by artificially increasing the 
price of X, or by reducing the output. This could foreclose 
the competitors of Companies A and B in market for Y. 
Because of the likely anti-competitive foreclosure down-
stream, this agreement is likely to give rise to restrictive 
effects on competition within the meaning of Article 101(1). 
The economies of scale generated by the production joint 
venture are unlikely to outweigh the restrictive effects on 
competition and therefore this agreement would most likely 
not meet the criteria of Article 101(3).

190. Specialisation agreement as market allocation

Example 4

Situation: Companies A and B each manufacture both 
products X and Y. Company A’s market share of X is 30% 
and of Y 10%. B’s market share of X is 10% and of Y 30%. 
To obtain economies of scale they conclude a reciprocal 
specialisation agreement under which Company A will only 
produce X and Company B only Y. They do not cross-supply 
the products to each other so that Company A only sells 
X and Company B sells only Y. The parties claim that by 
specialising in this way they save costs due to the economies 
of scale and by focusing on only one product will improve 
their production technologies, which will lead to better 
quality products.

Analysis: With regard to its effects on competition in the 
market, this specialisation agreement is close to a hardcore 
cartel where parties allocate the market among themselves. 
Therefore, this agreement restricts competition by object. 
Because the claimed efficiencies in the form of economies of 
scale and improving production technology are only linked 
to the market allocation, they are unlikely to outweigh the 
restrictive effects, and therefore the agreement would not 
meet the criteria of Article 101(3). In any event, if Company 
A or B believes that it would be more efficient to focus on 
only one product, it can simply take the unilateral decision 
to only produce X or Y without at the same time agreeing 
that the other company will focus on producing the respec-
tive other product.

The analysis would be different if Companies A and B 
supplied each other with the product they focus on so that 
they both continue to sell X and Y. In such a case Companies 
A and B could still compete on price on both markets, espe-
cially if production costs (which become common through 
the production agreement) did not constitute a major share 

of the variable costs of their products. The relevant costs 
in this context are the commercialisation costs. Hence, 
the specialisation agreement would be unlikely to restrict 
competition if X and Y were largely heterogeneous products 
with a very high proportion of marketing and distribution 
costs (for example, 65-70% or more of total costs). In such a 
scenario the risks of a collusive outcome would not be high 
and the criteria of Article 101(3) may be fulfilled, provided 
that the efficiency gains would be passed on to consumers 
to such an extent that they would outweigh the restrictive 
effects on competition of the agreement.

191. Potential competitors

Example 5

Situation: Company A produces final product X and 
Company B produces final product Y. X and Y constitute 
two separate product markets, in which Companies A and 
B respectively have strong market power. Both companies 
use Z as an input for their production of X and Y and they 
both produce Z for captive use only. X is a low added value 
product for which Z is an essential input (X is quite a simple 
transformation of Z). Y is a high value added product, for 
which Z is one of many inputs (Z constitutes a small part 
of variable costs of Y). Companies A and B agree to jointly 
produce Z, which generates modest economies of scale.

Analysis: Companies A and B are not actual competitors 
with regard to X, Y or Z. However, since X is a simple 
transformation of input Z, it is likely that Company B 
could easily enter the market for X and thus challenge 
Company A’s position on that market. The joint production 
agreement with regard to Z might reduce Company B’s 
incentives to do so as the joint production might be used 
for side payments and limit the probability of Company B 
selling product X (as Company A is likely to have control 
over the quantity of Z purchased by Company B from the 
joint venture). However, the probability of Company B 
entering the market for X in the absence of the agreement 
depends on the expected profitability of the entry. As X is 
a low added value product, entry might not be profitable 
and thus entry by Company B could be unlikely in the 
absence of the agreement. Given that Companies A and B 
already have market power, the agreement is likely to give 
rise to restrictive effects on competition within the meaning 
of Article 101(1) if the agreement does indeed decrease 
the likelihood of entry of Company B into Company 
A’s market, that is to say, the market for X. The efficiency 
gains in the form of economies of scale generated by the 
agreement are modest and therefore unlikely to outweigh 
the restrictive effects on competition.

192. Information exchange in a production agreement

Example 6

Situation: Companies A and B with high market power 
decide to produce together to become more efficient. 
In the context of this agreement they secretly exchange 
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information about their future prices. The agreement does 
not cover joint distribution.

Analysis: This information exchange makes a collusive 
outcome likely and is therefore likely have as its object 
the restriction of competition within the meaning of 
Article 101(1). It would be unlikely to meet the criteria of 
Article 101(3) because the sharing of information about 
the parties’ future prices is not indispensable for producing 
jointly and attaining the corresponding cost savings.

193. Swaps and information exchange

Example 7

Situation:

Companies A and B both produce Z, a commodity chem-
ical. Z is a homogenous product which is manufactured 
according to a European standard which does not allow for 
any product variations. Production costs are a significant 
cost factor regarding Z. Company A has a market share 
of 20% and Company B of 25% on the Union-wide market 
for Z. There are four other manufacturers on the market for 
Z, with respective market shares of 20%, 15%, 10% and 10%. 
The production plant of Company A is located in Member 
State X in northern Europe whereas the production plant 
of Company B is located in Member State Y in southern 
Europe. Even though the majority of Company  A’s 
customers are located in northern Europe, Company A 
also has a number of customers in southern Europe. The 
majority of Company B’s customers are in southern Europe, 
although it also has a number of customers located in 
northern Europe. Currently, Company A provides its 
southern European customers with Z manufactured in its 
production plant in Member State X and transports it to 
southern Europe by truck. Similarly, Company B provides 
its northern European customers with Z manufactured in 
Member State Y and transports it to northern Europe by 
truck. Transport costs are quite high, but not so high as to 
make the deliveries by Company A to southern Europe and 
Company B to northern Europe unprofitable. Transport 

costs from Member State X to southern Europe are lower 
than from Member State Y to northern Europe.

Companies A and B decide that it would be more efficient if 
Company A stopped transporting Z from Member State X 
to southern Europe and if Company B stopped transporting 
the Z from Member State Y to northern Europe although, 
at the same time, they are keen on retaining their customers. 
To do so, Companies A and B intend to enter into a swap 
agreement which allows them to purchase an agreed annual 
quantity of Z from the other party’s plant with a view to 
selling the purchased Z to those of their customers which 
are located closer to the other party’s plant. In order to 
calculate a purchase price which does not favour one party 
over the other and which takes due account of the parties’ 
different production costs and different savings on transport 
costs, and in order to ensure that both parties can achieve 
an appropriate margin, they agree to disclose to each other 
their main costs with regard to Z (that is to say, production 
costs and transport costs).

Analysis: The fact that Companies A and B - who are 
competitors - swap parts of their production does not 
in itself give rise to competition concerns. However, the 
envisaged swap agreement between Companies A and B 
provides for the exchange of both parties’ production and 
transport costs with regard to Z. Moreover, Companies A 
and B have a strong combined market position in a fairly 
concentrated market for a homogenous commodity product. 
Therefore, due to the extensive information exchange on a 
key parameter of competition with regard to Z, it is likely 
that the swap agreement between Companies A and B 
will give rise to restrictive effects on competition within 
the meaning of Article 101(1) as it can lead to a collusive 
outcome. Even though the agreement will give rise to 
significant efficiency gains in the form of cost savings for 
the parties, the restrictions on competition generated by 
the agreement are not indispensable for their attainment. 
The parties could achieve similar cost savings by agreeing 
on a price formula which does not entail the disclosure of 
their production and transport costs. Consequently, in its 
current form the swap agreement does not fulfil the criteria 
of Article 101(3).

5. Purchasing agreements

5.1. Definition

194. This chapter focuses on agreements concerning the 
joint purchase of products. Joint purchasing can be carried 
out by a jointly controlled company, by a company in 
which many other companies hold non-controlling stakes, 
by a contractual arrangement or by even looser forms of 
co-operation (collectively referred to as “joint purchasing 
arrangements”). Joint purchasing arrangements usually aim 
at the creation of buying power which can lead to lower 
prices or better quality products or services for consumers. 
However, buying power may, under certain circumstances, 
also give rise to competition concerns.

195. Joint purchasing arrangements may involve both 
horizontal and vertical agreements. In these cases a two-
step analysis is necessary. First, the horizontal agreements 
between the companies engaging in joint purchasing have 
to be assessed according to the principles described in 
these guidelines. If that assessment leads to the conclusion 
that the joint purchasing arrangement does not give rise to 
competition concerns, a further assessment will be necessary 
to examine the relevant vertical agreements. The latter 
assessment will follow the rules of the Block Exemption 
Regulation on Vertical Restraints and the Guidelines on 
Vertical Restraints.

196. A common form of joint purchasing arrangement is 
an “alliance”, that is to say an association of undertakings 
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formed by a group of retailers for the joint purchasing of 
products. Horizontal agreements concluded between the 
members of the alliance or decisions adopted by the alliance 
first have to be assessed as a horizontal co-operation agree-
ment according to these guidelines. Only if that assessment 
does not reveal any competition concerns does it become 
relevant to assess the relevant vertical agreements between 
the alliance and an individual member thereof and between 
the alliance and suppliers. Those agreements are covered 
– subject to certain conditions – by the Block Exemption 
Regulation on Vertical Restraints. Vertical agreements 
not covered by that Block Exemption Regulation are not 
presumed to be illegal but require individual examination.

5.2. Relevant markets

197. There are two markets which may be affected by joint 
purchasing arrangements. First, the market or markets 
with which the joint purchasing arrangement is directly 
concerned, that is to say, the relevant purchasing market or 
markets. Secondly, the selling market or markets, that is to 
say, the market or markets downstream where the parties 
to the joint purchasing arrangement are active as sellers.

198. The definition of relevant purchasing markets follows 
the principles described in the Market Definition Notice 
and is based on the concept of substitutability to identify 
competitive constraints. The only difference from the 
definition of “selling markets” is that substitutability has to 
be defined from the viewpoint of supply and not from the 
viewpoint of demand. In other words, the suppliers’ alterna-
tives are decisive in identifying the competitive constraints 
on purchasers. Those alternatives could be analysed, for 
instance, by examining the suppliers’ reaction to a small but 
non-transitory price decrease. Once the market is defined, 
the market share can be calculated as the percentage of 
the purchases by the parties out of the total sales of the 
purchased product or products in the relevant market.

199. If the parties are, in addition, competitors on one or 
more selling markets, those markets are also relevant for 
the assessment. The selling markets have to be defined 
by applying the methodology described in the Market 
Definition Notice.

5.3. Assessment under Article 101(1)

5.3.1. Main competition concerns

200. Joint purchasing arrangements may lead to restrictive 
effects on competition on the purchasing and/or down-
stream selling market or markets, such as increased prices, 
reduced output, product quality or variety, or innovation, 
market allocation, or anti-competitive foreclosure of other 
possible purchasers.

201. If downstream competitors purchase a significant part 
of their products together, their incentives for price compe-
tition on the selling market or markets may be considerably 
reduced. If the parties have a significant degree of market 

power (which does not necessarily amount to dominance) 
on the selling market or markets, the lower purchase prices 
achieved by the joint purchasing arrangement are likely not 
to be passed on to consumers.

202. If the parties have a significant degree of market power 
on the purchasing market (buying power) there is a risk that 
they may force suppliers to reduce the range or quality of 
products they produce, which may bring about restrictive 
effects on competition such as quality reductions, lessening 
of innovation efforts, or ultimately sub-optimal supply.

203. Buying power of the parties to the joint purchasing 
arrangement could be used to foreclose competing 
purchasers by limiting their access to efficient suppliers. 
This is most likely if there are a limited number of suppliers 
and there are barriers to entry on the supply side of the 
upstream market.

204. In general, however, joint purchasing arrangements 
are less likely to give rise to competition concerns when 
the parties do not have market power on the selling market 
or markets.

5.3.2. Restrictions of competition by object

205. Joint purchasing arrangements restrict competition 
by object if they do not truly concern joint purchasing, but 
serve as a tool to engage in a disguised cartel, that is to 
say, otherwise prohibited price fixing, output limitation or 
market allocation.

206. Agreements which involve the fixing of purchase prices 
can have the object of restricting competition within the 
meaning of Article 101(1)93. However, this does not apply 
where the parties to a joint purchasing arrangement agree 
on the purchasing prices the joint purchasing arrangement 
may pay to its suppliers for the products subject to the 
supply contract. In that case an assessment is required as 
to whether the agreement is likely to give rise to restrictive 
effects on competition within the meaning of Article 101(1). 
In both scenarios the agreement on purchase prices will not 
be assessed separately, but in the light of the overall effects 
of the purchasing agreement on the market.

5.3.3. Restrictive effects on competition

207. Joint purchasing arrangements which do not have as 
their object the restriction of competition must be analysed 
in their legal and economic context with regard to their 
actual and likely effects on competition. The analysis of 
the restrictive effects on competition generated by a joint 
purchasing arrangement must cover the negative effects on 
both the purchasing and the selling markets.

Market power

208. There is no absolute threshold above which it can be 
presumed that the parties to a joint purchasing arrangement 

93 See Article 101(1)(a); Joined Cases T-217-03 and T-245-03, French Beef, 
paragraphs 83 et seq.; Case C-8-08, T-Mobile Netherlands, paragraph 37.
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have market power so that the joint purchasing arrangement 
is likely to give rise to restrictive effects on competition 
within the meaning of Article 101(1). However, in most 
cases it is unlikely that market power exists if the parties to 
the joint purchasing arrangement have a combined market 
share not exceeding 15% on the purchasing market or 
markets as well as a combined market share not exceeding 
15% on the selling market or markets. In any event, if the 
parties’ combined market shares do not exceed 15% on both 
the purchasing and the selling market or markets, it is likely 
that the conditions of Article 101(3) are fulfilled.

209. A market share above that threshold in one or both 
markets does not automatically indicate that the joint 
purchasing arrangement is likely to give rise to restrictive 
effects on competition. A joint purchasing arrangement 
which does not fall within that safe harbour requires a 
detailed assessment of its effects on the market involving, 
but not limited to, factors such as market concentration and 
possible countervailing power of strong suppliers.

210. Buying power may, under certain circumstances, cause 
restrictive effects on competition. Anti-competitive buying 
power is likely to arise if a joint purchasing arrangement 
accounts for a sufficiently large proportion of the total 
volume of a purchasing market so that access to the market 
may be foreclosed to competing purchasers. A high degree 
of buying power may indirectly affect the output, quality 
and variety of products on the selling market.

211. In the analysis of whether the parties to a joint 
purchasing arrangement have buying power, the number 
and intensity of links (for example, other purchasing agree-
ments) between the competitors in the market are relevant.

212. If, however, competing purchasers co-operate who are 
not active on the same relevant selling market (for example, 
retailers which are active in different geographic markets 
and cannot be regarded as potential competitors), the joint 
purchasing arrangement is unlikely to have restrictive 
effects on competition unless the parties have a position 
in the purchasing markets that is likely to be used to harm 
the competitive position of other players in their respective 
selling markets.

Collusive outcome

213. Joint purchasing arrangements may lead to a collusive 
outcome if they facilitate the coordination of the parties’ 
behaviour on the selling market. This can be the case if 
the parties achieve a high degree of commonality of costs 
through joint purchasing, provided the parties have market 
power and the market characteristics are conducive to 
coordination.

214. Restrictive effects on competition are more likely if 
the parties to the joint purchasing arrangement have a 
significant proportion of their variable costs in the relevant 
downstream market in common. This is, for instance, the 
case if retailers, which are active in the same relevant retail 
market or markets, jointly purchase a significant amount 

of the products they offer for resale. It may also be the case 
if competing manufacturers and sellers of a final product 
jointly purchase a high proportion of their input together.

215. The implementation of a joint purchasing arrange-
ment may require the exchange of commercially sensitive 
information such as purchase prices and volumes. The 
exchange of such information may facilitate coordination 
with regard to sales prices and output and thus lead to a 
collusive outcome on the selling markets. Spill-over effects 
from the exchange of commercially sensitive information 
can, for example, be minimised where data is collated by a 
joint purchasing arrangement which does not pass on the 
information to the parties thereto.

216. Any negative effects arising from the exchange of 
information will not be assessed separately but in the 
light of the overall effects of the agreement. Whether the 
exchange of information in the context of a joint purchasing 
arrangement is likely to lead to restrictive effects on compe-
tition should be assessed according to the guidance given 
in Chapter 2. If the information exchange does not exceed 
the sharing of data necessary for the joint purchasing 
of the products by the parties to the joint purchasing 
arrangement, then even if the information exchange has 
restrictive effects on competition within the meaning of 
Article 101(1), the agreement is more likely to meet the 
criteria of Article 101(3) than if the exchange goes beyond 
what was necessary for the joint purchasing.

5.4. Assessment under Article 101(3)

5.4.1. Efficiency gains

217. Joint purchasing arrangements can give rise to signifi-
cant efficiency gains. In particular, they can lead to cost 
savings such as lower purchase prices or reduced transaction, 
transportation and storage costs, thereby facilitating econo-
mies of scale. Moreover, joint purchasing arrangements may 
give rise to qualitative efficiency gains by leading suppliers 
to innovate and introduce new or improved products on 
the markets.

5.4.2. Indispensability

218. Restrictions that go beyond what is necessary to achieve 
the efficiency gains generated by a purchasing agreement 
do not meet the criteria of Article 101(3). An obligation 
to purchase exclusively through the co-operation may, in 
certain cases, be indispensable to achieve the necessary 
volume for the realisation of economies of scale. However, 
such an obligation has to be assessed in the context of the 
individual case.

5.4.3. Pass-on to consumers

219. Efficiency gains, such as cost efficiencies or qualita-
tive efficiencies in the form of the introduction of new or 
improved products on the market, attained by indispensable 
restrictions must be passed on to consumers to an extent 
that outweighs the restrictive effects of competition caused 
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by the joint purchasing arrangement. Hence, cost savings or 
other efficiencies that only benefit the parties to the joint 
purchasing arrangement will not suffice. Cost savings need 
to be passed on to consumers, that is to say, the parties’ 
customers. To take a notable example, this pass-on may 
occur through lower prices on the selling markets. Lower 
purchasing prices resulting from the mere exercise of buying 
power are not likely to be passed on to consumers if the 
purchasers together have market power on the selling 
markets, and thus do not meet the criteria of Article 101(3). 
Moreover, the higher the market power of the parties on the 
selling market or markets the less likely they will pass on 
the efficiency gains to consumers to an extent that would 
outweigh the restrictive effects on competition.

5.4.4. No elimination of competition

220. The criteria of Article 101(3) cannot be fulfilled if the 
parties are afforded the possibility of eliminating competi-
tion in respect of a substantial part of the products in 
question. That assessment has to cover both purchasing 
and selling markets.

5.5. Examples

221. Joint purchasing by small companies with moderate 
combined market shares

Example 1

Situation: 150 small retailers conclude an agreement to 
form a joint purchasing organisation. They are obliged to 
purchase a minimum volume through the organisation, 
which accounts for roughly 50% of each retailer’s total 
costs. The retailers can purchase more than the minimum 
volume through the organisation, and they may also 
purchase outside the co-operation. They have a combined 
market share of 23% on both the purchasing and the selling 
markets. Company A and Company B are their two large 
competitors. Company A has a 25% share on both the 
purchasing and selling markets, Company B 35%. There 
are no barriers which would prevent the remaining smaller 
competitors from also forming a purchasing group. The 
150 retailers achieve substantial cost savings by virtue of 
purchasing jointly through the purchasing organisation.

Analysis: The retailers have a moderate market position on 
the purchasing and the selling markets. Furthermore, the 
co-operation brings about some economies of scale. Even 
though the retailers achieve a high degree of commonality 
of costs, they are unlikely to have market power on the 
selling market due to the market presence of Companies 
A and B, which are both individually larger than the joint 
purchasing organisation. Consequently, the retailers are 
unlikely to coordinate their behaviour and reach a collusive 
outcome. The formation of the joint purchasing organisation 
is therefore unlikely to give rise to restrictive effects on 
competition within the meaning of Article 101(1).

222. Commonality of costs and market power on the selling 
market

Example 2

Situation: Two supermarket chains conclude an agreement 
to jointly purchase products which account for roughly 80% 
of their variable costs. On the relevant purchasing markets 
for the different categories of products the parties have 
combined market shares between 25% and 40%. On the 
relevant selling market they have a combined market share 
of 60%. There are four other significant retailers each with 
a 10% market share. Market entry is not likely.

Analysis: It is likely that this purchasing agreement would 
give the parties the ability to coordinate their behaviour on 
the selling market, thereby leading to a collusive outcome. 
The parties have market power on the selling market 
and the purchasing agreement gives rise to a significant 
commonality of costs. Moreover, market entry is unlikely. 
The incentive for the parties to coordinate their behaviour 
would be reinforced if their cost structures were already 
similar prior to concluding the agreement. Moreover, similar 
margins of the parties would further increase the risk of 
a collusive outcome. This agreement also creates the risk 
that by the parties’ withholding demand and, consequently, 
as a result of reduced quantity, downstream selling prices 
would increase. Hence, the purchasing agreement is likely 
to give rise to restrictive effects on competition within the 
meaning of Article 101(1). Even though the agreement 
is very likely to give rise to efficiency gains in the form of 
cost savings, due to the parties’ significant market power 
on the selling market, these are unlikely to be passed on to 
consumers to an extent that would outweigh the restrictive 
effects on competition. Therefore, the purchasing agreement 
is unlikely to fulfil the criteria of Article 101(3).

223. Parties active in different geographic markets

Example 3

Situation: Six large retailers, which are each based in a 
different Member State, form a purchasing group to buy 
several branded durum wheat flour-based products jointly. 
The parties are allowed to purchase other similar branded 
products outside the co-operation. Moreover, five of them 
also offer similar private label products. The members of 
the purchasing group have a combined market share of 
approximately 22% on the relevant purchasing market, 
which is Union-wide. In the purchasing market there are 
three other large players of similar size. Each of the parties 
to the purchasing group has a market share between 20% 
and 30% on the national selling markets on which they are 
active. None of them is active in a Member State where 
another member of the group is active. The parties are not 
potential entrants to each other’s markets.

Analysis: The purchasing group will be able to compete with 
the other existing major players on the purchasing market. 
The selling markets are much smaller (in turnover and 
geographic scope) than the Union-wide purchasing market 
and in those markets some of the members of the group may 
have market power. Even if the members of the purchasing 
group have a combined market share of more than 15% on 
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the purchasing market, the parties are unlikely to coordinate 
their conduct and collude on the selling markets since 
they are neither actual nor potential competitors on the 
downstream markets. Consequently, the purchasing group 
is not likely to give rise to restrictive effects on competition 
within the meaning of Article 101(1).

224. Information exchange

Example 4

Situation: Three competing manufacturers A, B and C 
entrust an independent joint purchasing organisation with 
the purchase of product Z, which is an intermediary product 
used by the three parties for their production of the final 
product X. The costs of Z are not a significant cost factor 
for the production of X. The joint purchasing organisation 
does not compete with the parties on the selling market 

for X. All information necessary for the purchases (for 
example quality specifications, quantities, delivery dates, 
maximum purchase prices) is only disclosed to the joint 
purchasing organisation, not to the other parties. The joint 
purchasing organisation agrees the purchasing prices with 
the suppliers. A, B and C have a combined market share of 
30% on each of the purchasing and selling markets. They 
have six competitors in the purchasing and selling markets, 
two of which have a market share of 20%.

Analysis: Since there is no direct information exchange 
between the parties, the transfer of the information neces-
sary for the purchases to the joint purchasing organisation 
is unlikely to lead to a collusive outcome. Consequently, 
the exchange of information is unlikely to give rise to 
restrictive effects on competition within the meaning of 
Article 101(1).

6. Agreements on commercialisation

6.1. Definition

225. Commercialisation agreements involve co-operation 
between competitors in the selling, distribution or promo-
tion of their substitute products. This type of agreement can 
have widely varying scope, depending on the commercialisa-
tion functions which are covered by the co-operation. At 
one end of the spectrum, joint selling agreements may lead 
to a joint determination of all commercial aspects related 
to the sale of the product, including price. At the other end, 
there are more limited agreements that only address one 
specific commercialisation function, such as distribution, 
after-sales service, or advertising.

226. An important category of those more limited agree-
ments is distribution agreements. The Block Exemption 
Regulation on Vertical Restraints and Guidelines on 
Vertical Restraints generally cover distribution agreements 
unless the parties to the agreement are actual or potential 
competitors. If the parties are competitors, the Block 
Exemption Regulation on Vertical Restraints only covers 
non-reciprocal vertical agreements between competitors, 
if (a) the supplier is a manufacturer and a distributor of 
goods, while the buyer is a distributor and not a competing 
undertaking at the manufacturing level or, (b) the supplier 
is a provider of services at several levels of trade, while the 
buyer provides its goods or services at the retail level and 
does not provide competing services at the level of trade 
where it purchases the contract services94.

227. If competitors agree to distribute their substitute 
products on a reciprocal basis (in particular if they do so 
on different geographic markets) there is a possibility in 
certain cases that the agreements have as their object or 
effect the partitioning of markets between the parties or 
that they lead to a collusive outcome. The same can be 
true for non-reciprocal agreements between competitors. 

Reciprocal agreements and non-reciprocal agreements 
between competitors thus have first to be assessed according 
to the principles set out in this Chapter. If that assess-
ment leads to the conclusion that co-operation between 
competitors in the area of distribution would in principle 
be acceptable, a further assessment will be necessary to 
examine the vertical restraints included in such agreements. 
That second step of the assessment should be based on the 
principles set out in the Guidelines on Vertical Restraints.

228. A further distinction should be drawn between agree-
ments where the parties agree only on joint commer-
cialisation and agreements where the commercialisation 
is related to another type of co-operation upstream, such 
as joint production or joint purchasing. When analysing 
commercialisation agreements combining different stages 
of co-operation it is necessary to determine the centre 
of gravity of the co-operation in accordance with para-
graphs 13 and 14.

6.2. Relevant markets

229. To assess the competitive relationship between the 
parties, the relevant product and geographic market or 
markets directly concerned by the co-operation (that is to 
say, the market or markets to which the products subject to 
the agreement belong) have to be defined. As a commer-
cialisation agreement in one market may also affect the 
competitive behaviour of the parties in a neighbouring 
market which is closely related to the market directly 
concerned by the co-operation, any such neighbouring 
market also needs to be defined. The neighbouring market 
may be horizontally or vertically related to the market where 
the co-operation takes place.

94 Article 2(4) of the Block Exemption Regulation on Vertical Restraints.



132

EuropEan CompEtition Law Commission Communication No 2011/C 11/01

6.3. Assessment under Article 101(1)

6.3.1. Main competition concerns

230. Commercialisation agreements can lead to restrictions 
of competition in several ways. First, and most obviously, 
commercialisation agreements may lead to price fixing.

231. Secondly, commercialisation agreements may also 
facilitate output limitation, because the parties may decide 
on the volume of products to be put on the market, therefore 
restricting supply.

232. Thirdly, commercialisation agreements may become 
a means for the parties to divide the markets or to allo-
cate orders or customers, for example in cases where the 
parties’ production plants are located in different geographic 
markets or when the agreements are reciprocal.

233. Finally, commercialisation agreements may also lead 
to an exchange of strategic information relating to aspects 
within or outside the scope of the co-operation or to 
commonality of costs - in particular with regard to agree-
ments not encompassing price fixing - which may result in 
a collusive outcome.

6.3.2. Restrictions of competition by object

234. Price fixing is one of the major competition concerns 
arising from commercialisation agreements between 
competitors. Agreements limited to joint selling gener-
ally have the object of coordinating the pricing policy 
of competing manufacturers or service providers. Such 
agreements may not only eliminate price competition 
between the parties on substitute products but may also 
restrict the total volume of products to be delivered by the 
parties within the framework of a system for allocating 
orders. Such agreements are therefore likely to restrict 
competition by object.

235. That assessment does not change if the agreement is 
non-exclusive (that is to say, where the parties are free to 
sell individually outside the agreement), as long as it can 
be concluded that the agreement will lead to an overall 
coordination of the prices charged by the parties.

236. Another specific competition concern related to distri-
bution arrangements between parties which are active in 
different geographic markets is that they can be an instru-
ment of market partitioning. If the parties use a reciprocal 
distribution agreement to distribute each other’s products in 
order to eliminate actual or potential competition between 
them by deliberately allocating markets or customers, the 
agreement is likely to have as its object a restriction of 
competition. If the agreement is not reciprocal, the risk 
of market partitioning is less pronounced. It is necessary, 
however, to assess whether the non-reciprocal agreement 
constitutes the basis for a mutual understanding to avoid 
entering each other’s markets.

6.3.3. Restrictive effects on competition

237. A commercialisation agreement is normally not likely 
to give rise to competition concerns if it is objectively 
necessary to allow one party to enter a market it could not 
have entered individually or with a more limited number of 
parties than are effectively taking part in the co-operation, 
for example, because of the costs involved. A specific appli-
cation of this principle would be consortia arrangements 
that allow the companies involved to participate in projects 
that they would not be able to undertake individually. As 
the parties to the consortia arrangement are therefore not 
potential competitors for implementing the project, there 
is no restriction of competition within the meaning of 
Article 101(1).

238. Similarly, not all reciprocal distribution agreements 
have as their object a restriction of competition. Depending 
on the facts of the case at hand, some reciprocal distribution 
agreements may, nevertheless, have restrictive effects on 
competition. The key issue in assessing an agreement of 
this type is whether the agreement in question is objectively 
necessary for the parties to enter each other’s markets. If 
it is, the agreement does not create competition prob-
lems of a horizontal nature. However, if the agreement 
reduces the decision-making independence of one of the 
parties with regard to entering the other parties’ market 
or markets by limiting its incentives to do so, it is likely 
to give rise to restrictive effects on competition. The same 
reasoning applies to non-reciprocal agreements, where the 
risk of restrictive effects on competition is, however, less 
pronounced.

239. Moreover, a distribution agreement can have restrictive 
effects on competition if it contains vertical restraints, such 
as restrictions on passive sales, resale price maintenance, etc.

Market power

240. Commercialisation agreements between competitors 
can only have restrictive effects on competition if the 
parties have some degree of market power. In most cases, 
it is unlikely that market power exists if the parties to the 
agreement have a combined market share not exceeding 
15%. In any event, if the parties’ combined market share 
does not exceed 15% it is likely that the conditions of 
Article 101(3) are fulfilled.

241. If the parties’ combined market share is greater than 
15%, their agreement will fall outside the safe harbour 
of paragraph 240 and thus the likely impact of the joint 
commercialisation agreement on the market must be 
assessed.

Collusive outcome

242. A joint commercialisation agreement that does not 
involve price fixing is also likely to give rise to restrictive 
effects on competition if it increases the parties’ common-
ality of variable costs to a level which is likely to lead to a 
collusive outcome. This is likely to be the case for a joint 
commercialisation agreement if prior to the agreement 
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the parties already have a high proportion of their variable 
costs in common as the additional increment (that is to 
say, the commercialisation costs of the product subject 
to the agreement) can tip the balance towards a collusive 
outcome. Conversely, if the increment is large, the risk of a 
collusive outcome may be high even if the initial level of 
commonality of costs is low.

243. The likelihood of a collusive outcome depends on the 
parties’ market power and the characteristics of the relevant 
market. Commonality of costs can only increase the risk of a 
collusive outcome if the parties have market power and if the 
commercialisation costs constitute a large proportion of the 
variable costs related to the products concerned. This is, for 
example, not the case for homogeneous products for which 
the highest cost factor is production. However, commonality 
of commercialisation costs increases the risk of a collusive 
outcome if the commercialisation agreement concerns 
products which entail costly commercialisation, for example, 
high distribution or marketing costs. Consequently, joint 
advertising or joint promotion agreements can also give rise 
to restrictive effects on competition if those costs constitute 
a significant cost factor.

244. Joint commercialisation generally involves the 
exchange of sensitive commercial information, particularly 
on marketing strategy and pricing. In most commercialisa-
tion agreements, some degree of information exchange is 
required in order to implement the agreement. It is therefore 
necessary to verify whether the information exchange can 
give rise to a collusive outcome with regard to the parties’ 
activities within and outside the co-operation. Any negative 
effects arising from the exchange of information will not 
be assessed separately but in the light of the overall effects 
of the agreement.

245. For example, where the parties to a joint advertising 
agreement exchange pricing information, this may lead to 
a collusive outcome with regard to the sale of the jointly 
advertised products. In any event, the exchange of such 
information in the context of a joint advertising agreement 
goes beyond what would be necessary to implement that 
agreement. The likely restrictive effects on competition of 
information exchange in the context of commercialisation 
agreements will depend on the characteristics of the market 
and the data shared, and should be assessed in the light of 
the guidance given in Chapter 2.

6.4. Assessment under Article 101(3)

6.4.1. Efficiency gains

246. Commercialisation agreements can give rise to 
significant efficiency gains. The efficiencies to be taken into 
account when assessing whether a commercialisation agree-
ment fulfils the criteria of Article 101(3) will depend on the 
nature of the activity and the parties to the co-operation. 
Price fixing can generally not be justified, unless it is indis-
pensable for the integration of other marketing functions, 
and this integration will generate substantial efficiencies. 
Joint distribution can generate significant efficiencies, 

stemming from economies of scale or scope, especially for 
smaller producers.

247. In addition, the efficiency gains must not be savings 
which result only from the elimination of costs that are 
inherently part of competition, but must result from the 
integration of economic activities. A reduction of transport 
cost which is only a result of customer allocation without 
any integration of the logistical system can therefore not 
be regarded as an efficiency gain within the meaning of 
Article 101(3).

248. Efficiency gains must be demonstrated by the parties 
to the agreement. An important element in this respect 
would be the contribution by the parties of significant 
capital, technology, or other assets. Cost savings through 
reduced duplication of resources and facilities can also be 
accepted. However, if the joint commercialisation represents 
no more than a sales agency without any investment, it is 
likely to be a disguised cartel and as such unlikely to fulfil 
the conditions of Article 101(3).

6.4.2. Indispensability

249. Restrictions that go beyond what is necessary to 
achieve the efficiency gains generated by a commercialisa-
tion agreement do not fulfil the criteria of Article 101(3). 
The question of indispensability is especially important for 
those agreements involving price fixing or market alloca-
tion, which can only under exceptional circumstances be 
considered indispensable.

6.4.3. Pass-on to consumers

250. Efficiency gains attained by indispensable restrictions 
must be passed on to consumers to an extent that outweighs 
the restrictive effects on competition caused by the commer-
cialisation agreement. This can happen in the form of lower 
prices or better product quality or variety. The higher the 
market power of the parties, however, the less likely it is that 
efficiency gains will be passed on to consumers to an extent 
that outweighs the restrictive effects on competition. Where 
the parties have a combined market share of below 15%, it 
is likely that any demonstrated efficiency gains generated by 
the agreement will be sufficiently passed on to consumers.

6.4.4. No elimination of competition

251. The criteria of Article 101(3) cannot be fulfilled if the 
parties are afforded the possibility of eliminating competi-
tion in respect of a substantial part of the products in 
question. This has to be analysed in the relevant market to 
which the products subject to the co-operation belong and 
in possible spill-over markets.

6.5. Examples

252. Joint commercialisation necessary to enter a market
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Example 1

Situation: Four companies providing laundry services in 
a large city close to the border of another Member State, 
each with a 3% market share of the overall laundry market 
in that city, agree to create a joint marketing arm for the 
selling of laundry services to institutional customers (that 
is to say, hotels, hospitals and offices), whilst keeping their 
independence and freedom to compete for local, individual 
clients. In view of the new segment of demand (the insti-
tutional customers) they develop a common brand name, 
a common price and common standard terms including, 
inter alia, a maximum period of 24 hours before deliveries 
and schedules for delivery. They set up a common call 
centre where institutional clients can request their collec-
tion and/or delivery service. They hire a receptionist (for 
the call centre) and several drivers. They further invest in 
vans for dispatching, and in brand promotion, to increase 
their visibility. The agreement does not fully reduce their 
individual infrastructure costs (since they are keeping their 
own premises and still compete with each other for the 
individual local clients), but it increases their economies of 
scale and allows them to offer a more comprehensive service 
to other types of clients, which includes longer opening 
hours and dispatching to a wider geographic coverage. In 
order to ensure the viability of the project, it is indispensable 
that all four of them enter into the agreement. The market 
is very fragmented, with no individual competitor having 
more than 15% market share.

Analysis: Although the joint market share of the parties 
is below 15%, the fact that the agreement involves price 
fixing means that Article 101(1) could apply. However, 
the parties would not have been in a position to enter 
the market for providing laundry services to institutional 
customers, either individually or in co-operation with a 
fewer number of parties than the four currently taking 
part in the agreement. As such, the agreement would not 
create competition concerns, irrespective of the price-
fixing restriction, which in this case can be considered as 
indispensable to the promotion of the common brand and 
the success of the project.

253. Commercialisation agreement by more parties than 
necessary to enter a market

Example 2

Situation: The same facts as in Example 1, paragraph 252, 
apply with one main difference: in order to ensure the 
viability of the project, the agreement could have been 
implemented by only three of the parties (instead of the 
four actually taking part in the co-operation).

Analysis: Although the joint market share of the parties is 
below 15%, the fact that the agreement involves price fixing 
and could have been carried out by fewer than the four 
parties means that Article 101(1) applies. The agreement 
thus needs to be assessed under Article 101(3). The agree-
ment gives rise to efficiency gains as the parties are now able 
to offer improved services for a new category of customers 

on a larger scale (which they would not otherwise have 
been able to service individually). In the light of the parties’ 
combined market share of below 15%, it is likely that they 
will sufficiently pass-on any efficiency gains to consumers. 
It is further necessary to consider whether the restrictions 
imposed by the agreement are indispensable to achieve 
the efficiencies and whether the agreement eliminates 
competition. Given that the aim of the agreement is to 
provide a more comprehensive service (including dispatch, 
which was not offered before) to an additional category of 
customers, under a single brand with common standard 
terms, the price fixing can be considered as indispensable 
to the promotion of the common brand and, consequently, 
the success of the project and the resulting efficiencies. 
Additionally, taking into account the market fragmentation, 
the agreement will not eliminate competition. The fact that 
there are four parties to the agreement (instead of the three 
that would have been strictly necessary) allows for increased 
capacity and contributes to simultaneously fulfilling the 
demand of several institutional customers in compliance 
with the standard terms (that is to say, meeting maximum 
delivery time terms). As such, the efficiency gains are likely 
to outweigh the restrictive effects arising from the reduction 
of competition between the parties and the agreement is 
likely to fulfil the conditions of Article 101(3).

254. Joint internet platform

Example 3

Situation: A number of small specialty shops throughout 
a Member State join an electronic web-based platform 
for the promotion, sale and delivery of gift fruit baskets. 
There are a number of competing web-based platforms. By 
means of a monthly fee, they share the running costs of the 
platform and jointly invest in brand promotion. Through 
the webpage, where a wide range of different types of gift 
baskets are offered, customers order (and pay for) the type 
of gift basket they want to be delivered. The order is then 
allocated to the specialty shop closest to the address of 
delivery. The shop individually bears the costs of composing 
the gift basket and delivering it to the client. It reaps 90% of 
the final price, which is set by the web-based platform and 
uniformly applies to all participating specialty shops, whilst 
the remaining 10% is used for the common promotion and 
the running costs of the web-based platform. Apart from 
the payment of the monthly fee, there are no further restric-
tions for specialty shops to join the platform, throughout 
the national territory. Moreover, specialty shops having 
their own company website are also able to (and in some 
cases do) sell gift fruit baskets on the internet under their 
own name and thus can still compete among themselves 
outside the co-operation. Customers purchasing over the 
web-based platform are guaranteed same day delivery of 
the fruit baskets and they can also choose a delivery time 
convenient to them.

Analysis: Although the agreement is of a limited nature, 
since it only covers the joint selling of a particular type of 
product through a specific marketing channel (the web-
based platform), since it involves price-fixing, it is likely 



135

Competition Law Digest

to restrict competition by object. The agreement therefore 
needs to be assessed under Article 101(3). The agreement 
gives rise to efficiency gains such as greater choice and 
higher quality service and the reduction of search costs, 
which benefit consumers and are likely to outweigh the 
restrictive effects on competition the agreement brings 
about. Given that the specialty stores taking part in the 
co-operation are still able to operate individually and to 
compete one with another, both through their shops and 
the internet, the price-fixing restriction could be considered 
as indispensable for the promotion of the product (since 
when buying through the web-based platform consumers 
do not know where they are buying the gift basket from 
and do not want to deal with a multitude of different 
prices) and the ensuing efficiency gains. In the absence 
of other restrictions, the agreement fulfils the criteria of 
Article 101(3). Moreover, as other competing web-based 
platforms exist and the parties continue to compete with 
each other, through their shops or over the internet, compe-
tition will not be eliminated.

255. Sales joint venture

Example 4

Situation: Companies A and B, located in two different 
Member States, produce bicycle tyres. They have a combined 
market share of 14% on the Union-wide market for bicycle 
tyres. They decide to set up a (non full-function) sales joint 
venture for marketing the tyres to bicycle producers and 
agree to sell all their production through the joint venture. 
The production and transport infrastructure remains sepa-
rate within each party. The parties claim considerable 
efficiency gains stem from the agreement. Such gains mainly 
relate to increased economies of scale, being able to fulfil 
the demands of their existing and potential new customers 
and better competing with imported tyres produced in 
third countries. The joint venture negotiates the prices and 
allocates orders to the closest production plant, as a way 
to rationalise transport costs when further delivering to 
the customer.

Analysis: Even though the combined market share of 
the parties is below 15%, the agreement falls under 
Article 101(1). It restricts competition by object since it 
involves customer allocation and the setting of prices by 
the joint venture. The claimed efficiencies deriving from the 
agreement do not result from the integration of economic 
activities or from common investment. The joint venture 
would have a very limited scope and would only serve as an 
interface for allocating orders to the production plants. It is 
therefore unlikely that any efficiency gains would be passed 
on to consumers to such an extent that they would outweigh 
the restrictive effects on competition brought about by the 
agreement. Thus, the conditions of Article 101(3) would 
not be fulfilled.

256. Non-poaching clause in agreement on outsourcing 
of services

Example 5

Situation: Companies A and B are competing providers 
of cleaning services for commercial premises. Both have a 
market share of 15%. There are several other competitors 
with market shares between 10 and 15%. A has taken 
the (unilateral) decision to only focus on large customers 
in the future as servicing large and small customers has 
proved to require a somewhat different organisation of 
the work. Consequently, Company A has decided to no 
longer enter into contracts with new small customers. In 
addition, Companies A and B enter into an outsourcing 
agreement whereby Company B would directly provide 
cleaning services to Company A’s existing small customers 
(which represent 1/3 of its customer base). At the same 
time, Company A is keen not to lose the customer relation-
ship with those small customers. Hence, Company A will 
continue to keep its contractual relationships with the small 
customers but the direct provision of the cleaning services 
will be done by Company B. In order to implement the 
outsourcing agreement, Company A will necessarily need 
to provide Company B with the identities of Company 
A’s small customers which are subject to the agreement. 
As Company A is afraid that Company B may try to 
poach those customers by offering cheaper direct services 
(thereby bypassing Company A), Company A insists that 
the outsourcing agreement contain a “non-poaching clause”. 
According to that clause, Company B may not contact the 
small customers falling under the outsourcing agreements 
with a view to providing direct services to them. In addition, 
Companies A and B agree that Company B may not even 
provide direct services to those customers if Company B is 
approached by them. Without the “non-poaching clause” 
Company A would not enter into an outsourcing agreement 
with Company B or any other company.

Analysis: The outsourcing agreement removes Company B 
as an independent supplier of cleaning services for Company 
A’s small customers as they will no longer be able to enter 
into a direct contractual relationship with Company B. 
However, those customers only represent 1/3 of Company 
A’s customer base, that is to say, 5% of the market. They 
will still be able to turn to Company A and Company B’s 
competitors, which represent 70% of the market. Hence, 
the outsourcing agreement will not enable Company A to 
profitably raise the prices charged to the customers subject 
to the outsourcing agreement. In addition, the outsourcing 
agreement is not likely to give rise to a collusive outcome as 
Companies A and B only have a combined market share of 
30% and they are faced with several competitors that have 
market shares similar to Company A’s and Company B’s 
individual market shares. Moreover, the fact that servicing 
large and small customers is somewhat different mini-
mises the risk of spill-over effects from the outsourcing 
agreement to Company A’s and Company B’s behaviour 
when competing for large customers. Consequently, the 
outsourcing agreement is not likely to give rise to restrictive 
effects on competition within the meaning of Article 101(1).
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7. Standardisation agreements

7.1. Definition

Standardisation agreements

257. Standardisation agreements have as their primary 
objective the definition of technical or quality requirements 
with which current or future products, production processes, 
services or methods may comply95. Standardisation agree-
ments can cover various issues, such as standardisation of 
different grades or sizes of a particular product or technical 
specifications in product or services markets where compat-
ibility and interoperability with other products or systems 
is essential. The terms of access to a particular quality mark 
or for approval by a regulatory body can also be regarded 
as a standard. Agreements setting out standards on the 
environmental performance of products or production 
processes are also covered by this chapter.

258. The preparation and production of technical standards 
as part of the execution of public powers are not covered 
by these guidelines96. The European standardisation bodies 
recognised under Directive 98-34-EC of the European 
Parliament and of the Council of 22 June 1998 laying 
down a procedure for the provision of information in the 
field of technical standards and regulations and on rules on 
Information Society services97 are subject to competition 
law to the extent that they can be considered to be an 
undertaking or an association of undertakings within the 
meaning of Articles 101 and 10298. Standards related to the 
provision of professional services, such as rules of admission 
to a liberal profession, are not covered by these guidelines.

Standard terms

259. In certain industries companies use standard terms and 
conditions of sale or purchase elaborated by a trade asso-
ciation or directly by the competing companies (“standard 
terms”)99. Such standard terms are covered by these guide-
lines to the extent that they establish standard conditions of 
sale or purchase of goods or services between competitors 
and consumers (and not the conditions of sale or purchase 
between competitors) for substitute products. When such 
standard terms are widely used within an industry, the 
conditions of purchase or sale used in the industry may 
become de facto aligned100. Examples of industries in which 
standard terms play an important role are the banking (for 
example, bank account terms) and insurance sectors.

260. Standard terms elaborated individually by a company 
solely for its own use when contracting with its suppliers or 
customers are not horizontal agreements and are therefore 
not covered by these guidelines.

7.2. Relevant markets

261. Standardisation agreements may produce their effects 
on four possible markets, which will be defined according 
to the Market Definition Notice. First, standard-setting 
may have an impact on the product or service market 
or markets to which the standard or standards relates. 
Second, where the standard-setting involves the selection of 
technology and where the rights to intellectual property are 
marketed separately from the products to which they relate, 
the standard can have effects on the relevant technology 
market101. Third, the market for standard-setting may be 
affected if different standard-setting bodies or agreements 
exist. Fourth, where relevant, a distinct market for testing 
and certification may be affected by standard-setting.

262. As regards standard terms, the effects are, in general, 
felt on the downstream market where the companies using 
the standard terms compete by selling their product to their 
customers.

7.3. Assessment under Article 101(1)

7.3.1. Main competition concerns

Standardisation agreements

263. Standardisation agreements usually produce significant 
positive economic effects102, for example by promoting 
economic interpenetration on the internal market and 
encouraging the development of new and improved prod-
ucts or markets and improved supply conditions. Standards 
thus normally increase competition and lower output and 
sales costs, benefiting economies as a whole. Standards may 
maintain and enhance quality, provide information and 
ensure interoperability and compatibility (thus increasing 
value for consumers).

264. Standard-setting can, however, in specific circum-
stances, also give rise to restrictive effects on competition 
by potentially restricting price competition and limiting or 
controlling production, markets, innovation or technical 
development. This can occur through three main channels, 
namely reduction in price competition, foreclosure of 
innovative technologies and exclusion of, or discrimination 
against, certain companies by prevention of effective access 
to the standard.

101 See Chapter 3 on R&D agreements.
102 See also paragraph 308.

95 Standardisation can take different forms, ranging from the adoption 
of consensus based standrds by the recognised European or national 
standards bodies, through consortia and fora, to agreements between 
independent companies.
96 See Case C-113-07, SELEX, [2009] ECR I-2207, paragraph 92.
97 OJ L 204, 21.7.1998, p. 37.
98 See judgment of 12 May 2010 in Case T-432-05, EMC Development 
AB v. Commission, not yet reported.
99 Such standard terms might cover only a very small part of the clauses 
contained in the final contract or a large part thereof.
100 This refers to a situation where (legally non-binding) standard terms 
in practice are used by most of the industry and/or for most aspects of 
the product/service thus leading to a limitation or even lack of consumer 
choice.
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265. First, if companies were to engage in anti-competitive 
discussions in the context of standard-setting, this could 
reduce or eliminate price competition in the markets 
concerned, thereby facilitating a collusive outcome on the 
market103.

266. Second, standards that set detailed technical specifica-
tions for a product or service may limit technical develop-
ment and innovation. While a standard is being developed, 
alternative technologies can compete for inclusion in the 
standard. Once one technology has been chosen and the 
standard has been set, competing technologies and compa-
nies may face a barrier to entry and may potentially be 
excluded from the market. In addition, standards requiring 
that a particular technology is used exclusively for a standard 
or preventing the development of other technologies by 
obliging the members of the standard-setting organisation 
to exclusively use a particular standard, may lead to the 
same effect. The risk of limitation of innovation is increased 
if one or more companies are unjustifiably excluded from 
the standard-setting process.

267. In the context of standards involving intellectual prop-
erty rights (“IPR”)104, three main groups of companies with 
different interests in standard-setting can be distinguished 
in the abstract105. First, there are upstream-only companies 
that solely develop and market technologies. Their only 
source of income is licensing revenue and their incentive is 
to maximise their royalties. Secondly, there are downstream-
only companies that solely manufacture products or offer 
services based on technologies developed by others and do 
not hold relevant IPR. Royalties represent a cost for them, 
and not a source of revenue, and their incentive is to reduce 
or avoid royalties. Finally, there are vertically integrated 
companies that both develop technology and sell products. 
They have mixed incentives. On the one hand, they can draw 
licensing revenue from their IPR. On the other hand, they 
may have to pay royalties to other companies holding IPR 
essential to the standard. They might therefore cross-license 
their own essential IPR in exchange for essential IPR held 
by other companies.

268. Third, standardisation may lead to anti-competitive 
results by preventing certain companies from obtaining 
effective access to the results of the standard-setting process 
(that is to say, the specification and/or the essential IPR 
for implementing the standard). If a company is either 
completely prevented from obtaining access to the result 
of the standard, or is only granted access on prohibitive or 
discriminatory terms, there is a risk of an anti-competitive 
effect. A system where potentially relevant IPR is disclosed 
up-front may increase the likelihood of effective access 
being granted to the standard since it allows the participants 
to identify which technologies are covered by IPR and 

which are not. This enables the participants to both factor 
in the potential effect on the final price of the result of the 
standard (for example choosing a technology without IPR 
is likely to have a positive effect on the final price) and to 
verify with the IPR holder whether they would be willing 
to license if their technology is included in the standard.

269. Intellectual property laws and competition laws 
share the same objectives106 of promoting innovation 
and enhancing consumer welfare. IPR promote dynamic 
competition by encouraging undertakings to invest in 
developing new or improved products and processes. IPR 
are therefore in general pro-competitive. However, by 
virtue of its IPR, a participant holding IPR essential for 
implementing the standard, could, in the specific context 
of standard-setting, also acquire control over the use of a 
standard. When the standard constitutes a barrier to entry, 
the company could thereby control the product or service 
market to which the standard relates. This in turn could 
allow companies to behave in anti-competitive ways, for 
example by “holding-up” users after the adoption of the 
standard either by refusing to license the necessary IPR 
or by extracting excess rents by way of excessive107 royalty 
fees thereby preventing effective access to the standard. 
However, even if the establishment of a standard can create 
or increase the market power of IPR holders possessing 
IPR essential to the standard, there is no presumption that 
holding or exercising IPR essential to a standard equates to 
the possession or exercise of market power. The question of 
market power can only be assessed on a case by case basis.

Standard terms

270. Standard terms can give rise to restrictive effects on 
competition by limiting product choice and innovation. 
If a large part of an industry adopts the standard terms 
and chooses not to deviate from them in individual cases 
(or only deviates from them in exceptional cases of strong 
buyer-power), customers might have no option other than 
to accept the conditions in the standard terms. However, 
the risk of limiting choice and innovation is only likely 
in cases where the standard terms define the scope of the 
end-product. As regards classical consumer goods, standard 
terms of sale generally do not limit innovation of the actual 
product or product quality and variety.

271. In addition, depending on their content, standard terms 
might risk affecting the commercial conditions of the final 
product. In particular, there is a serious risk that standard 
terms relating to price would restrict price competition.

272. Moreover, if the standard terms become industry 
practice, access to them might be vital for entry into the 
market. In such cases, refusing access to the standard terms 
could risk causing anti-competitive foreclosure. As long 
as the standard terms remain effectively open for use for 

106 See Technology Transfer Guidelines, paragraph 7.
107 High royalty fees can only be qualified as excessive if the conditions 
for an abuse of a dominant position as set out in Article 102 of the Treaty 
and the case-law of the Court of Justice of the European Union are fulfilled. 
See for example Case 27-76, United Brands, [1978] ECR 207.

103 Depending on the circle of participants in the standard-setting 
process, restrictions can occur either on the supplier or on the purchaser 
side of the market for the standardised product.
104 In the context of this chapter IPR in particular refers to patent(s) 
(excluding non-published patent applications). However, in case any other 
type of IPR in practice gives the IPR holder control over the use of the 
standard the same principles should be applied.
105 In practice, many companies use a mix of these business models.
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anyone that wishes to have access to them, they are unlikely 
to give rise to anti-competitive foreclosure.

7.3.2. Restrictions of competition by object

Standardisation agreements

273. Agreements that use a standard as part of a broader 
restrictive agreement aimed at excluding actual or potential 
competitors restrict competition by object. For instance, an 
agreement whereby a national association of manufacturers 
sets a standard and puts pressure on third parties not to 
market products that do not comply with the standard or 
where the producers of the incumbent product collude to 
exclude new technology from an already existing standard108 
would fall into this category.

274. Any agreements to reduce competition by using the 
disclosure of most restrictive licensing terms prior to the 
adoption of a standard as a cover to jointly fix prices either 
of downstream products or of substitute IPR or technology 
will constitute restrictions of competition by object109.

Standard terms

275. Agreements that use standard terms as part of a 
broader restrictive agreement aimed at excluding actual or 
potential competitors also restrict competition by object. 
An example would be where a trade association does not 
allow a new entrant access to its standards terms, the use 
of which is vital to ensure entry to the market.

276. Any standard terms containing provisions which 
directly influence the prices charged to customers (that is 
to say, recommended prices, rebates, etc.) would constitute 
a restriction of competition by object.

7.3.3. Restrictive effects on competition

Standardisation agreements

Agreements normally not restrictive of competition

277. Standardisation agreements which do not restrict 
competition by object must be analysed in their legal and 
economic context with regard to their actual and likely 
effect on competition. In the absence of market power110, 
a standardisation agreement is not capable of producing 
restrictive effects on competition. Therefore, restrictive 
effects are most unlikely in a situation where there is effec-
tive competition between a number of voluntary standards.

278. For those standard-setting agreements which risk 
creating market power, paragraphs 280 to 286 set out the 
conditions under which such agreements would normally 
fall outside the scope of Article 101(1).

279. The non-fulfilment of any or all of the principles set 
out in this section will not lead to any presumption of a 
restriction of competition within Article 101(1). However, 
it will necessitate a self-assessment to establish whether 
the agreement falls under Article 101(1) and, if so, if the 
conditions of Article 101(3) are fulfilled. In this context, it 
is recognised that there exist different models for standard-
setting and that competition within and between those 
models is a positive aspect of a market economy. Therefore, 
standard-setting organisations remain entirely free to put 
in place rules and procedures that do not violate competi-
tion rules whilst being different to those described in 
paragraphs 280 to 286.

280. Where participation in standard-setting is unrestricted 
and the procedure for adopting the standard in question is 
transparent, standardisation agreements which contain no 
obligation to comply111 with the standard and provide access 
to the standard on fair, reasonable and non-discriminatory 
terms will normally not restrict competition within the 
meaning of Article 101(1).

281. In particular, to ensure unrestricted participation the 
rules of the standard-setting organisation would need to 
guarantee that all competitors in the market or markets 
affected by the standard can participate in the process 
leading to the selection of the standard. The standard-
setting organisations would also need to have objective 
and non-discriminatory procedures for allocating voting 
rights as well as, if relevant, objective criteria for selecting 
the technology to be included in the standard.

282. With respect to transparency, the relevant standard-
setting organisation would need to have procedures which 
allow stakeholders to effectively inform themselves of 
upcoming, on-going and finalised standardisation work in 
good time at each stage of the development of the standard.

283. Furthermore, the standard-setting organisation’s rules 
would need to ensure effective access to the standard on fair, 
reasonable and non discriminatory terms112.

284. In the case of a standard involving IPR, a clear and 
balanced IPR policy113, adapted to the particular industry 
and the needs of the standard-setting organisation in 
question, increases the likelihood that the implementers of 
the standard will be granted effective access to the standards 
elaborated by that standard-setting organisation.

285. In order to ensure effective access to the standard, 
the IPR policy would need to require participants wishing 
to have their IPR included in the standard to provide an 

111 See also paragraph 293 in this regard.
112 For example effective access should be granted to the specification 
of the standard.
113 As specified in paragraphs 285 and 286.

108 See for example Commission Decision in Case IV/35.691, Pre-insulated 
pipes, OJ L 24, 30.1.1999, p. 1, where part of the infringement of 
Article 101 consisted in “using norms and standards in order to prevent 
or delay the introduction of new technology which would result in price 
reductions” (paragraph 147).
109 This paragraph should not prevent unilateral ex ante disclosures of 
most restrictive licensing terms as described in paragraph 299. It also 
does not prevent patent pools created in accordance with the principles 
set out in the Technology Transfer Guidelines or the decision to license 
IPR essential to a standard on royalty-free terms as set out in this Chapter.
110 See by analogy paragraph 39 et seq. As regards market shares see 
also paragraph 296.



139

Competition Law Digest

irrevocable commitment in writing to offer to license their 
essential IPR to all third parties on fair, reasonable and 
non-discriminatory terms (“FRAND commitment”)114. 
That commitment should be given prior to the adoption 
of the standard. At the same time, the IPR policy should 
allow IPR holders to exclude specified technology from the 
standard-setting process and thereby from the commitment 
to offer to license, providing that exclusion takes place at an 
early stage in the development of the standard. To ensure 
the effectiveness of the FRAND commitment, there would 
also need to be a requirement on all participating IPR 
holders who provide such a commitment to ensure that 
any company to which the IPR owner transfers its IPR 
(including the right to license that IPR) is bound by that 
commitment, for example through a contractual clause 
between buyer and seller.

286. Moreover, the IPR policy would need to require good 
faith disclosure, by participants, of their IPR that might 
be essential for the implementation of the standard under 
development. This would enable the industry to make 
an informed choice of technology and thereby assist in 
achieving the goal of effective access to the standard. Such 
a disclosure obligation could be based on ongoing disclosure 
as the standard develops and on reasonable endeavours 
to identify IPR reading on the potential standard115. It 
is also sufficient if the participant declares that it is likely 
to have IPR claims over a particular technology (without 
identifying specific IPR claims or applications for IPR). 
Since the risks with regard to effective access are not the 
same in the case of a standard-setting organisation with a 
royalty-free standards policy, IPR disclosure would not be 
relevant in that context.

FRAND Commitments

287. FRAND commitments are designed to ensure that 
essential IPR protected technology incorporated in a 
standard is accessible to the users of that standard on fair, 
reasonable and non-discriminatory terms and conditions. 
In particular, FRAND commitments can prevent IPR 
holders from making the implementation of a standard 
difficult by refusing to license or by requesting unfair or 
unreasonable fees (in other words excessive fees) after the 
industry has been locked-in to the standard or by charging 
discriminatory royalty fees.

288. Compliance with Article 101 by the standard-setting 
organisation does not require the standard-setting organisa-
tion to verify whether licensing terms of participants fulfil 
the FRAND commitment. Participants will have to assess 
for themselves whether the licensing terms and in particular 
the fees they charge fulfil the FRAND commitment. 
Therefore, when deciding whether to commit to FRAND 
for a particular IPR, participants will need to anticipate the 

implications of the FRAND commitment, notably on their 
ability to freely set the level of their fees.

289. In case of a dispute, the assessment of whether fees 
charged for access to IPR in the standard-setting context 
are unfair or unreasonable should be based on whether 
the fees bear a reasonable relationship to the economic 
value of the IPR116. In general, there are various methods 
available to make this assessment. In principle, cost-based 
methods are not well adapted to this context because of 
the difficulty in assessing the costs attributable to the 
development of a particular patent or groups of patents. 
Instead, it may be possible to compare the licensing fees 
charged by the company in question for the relevant patents 
in a competitive environment before the industry has been 
locked into the standard (ex ante) with those charged after 
the industry has been locked in (ex post). This assumes that 
the comparison can be made in a consistent and reliable 
manner117.

290. Another method could be to obtain an independent 
expert assessment of the objective centrality and essentiality 
to the standard at issue of the relevant IPR portfolio. In 
an appropriate case, it may also be possible to refer to 
ex ante disclosures of licensing terms in the context of a 
specific standard-setting process. This also assumes that 
the comparison can be made in a consistent and reliable 
manner. The royalty rates charged for the same IPR in 
other comparable standards may also provide an indication 
for FRAND royalty rates. These guidelines do not seek to 
provide an exhaustive list of appropriate methods to assess 
whether the royalty fees are excessive.

291. However, it should be emphasised that nothing in these 
Guidelines prejudices the possibility for parties to resolve 
their disputes about the level of FRAND royalty rates by 
having recourse to the competent civil or commercial courts.

Effects based assessment for standardisation agreements

292. The assessment of each standardisation agreement must 
take into account the likely effects of the standard on the 
markets concerned. The following considerations apply to all 
standardisation agreements that depart from the principles 
as set out in paragraphs 280 to 286.

293. Whether standardisation agreements may give rise to 
restrictive effects on competition may depend on whether 
the members of a standard-setting organisation remain 
free to develop alternative standards or products that do 
not comply with the agreed standard118. For example, if 

116 See Case 27-76, United Brands, paragraph 250; see also Case 
C-385-07 P, Der Grüne Punkt - Duales System Deutschland GmbH, [2009] 
ECR I-6155, paragraph 142.
117 See Case 395-87, Ministère public v Jean-Louis Tournier, [1989] ECR 
2521, paragraph 38; Joined Cases 110-88, 241-88 and 242-88, Francois 
Lucazeau v SACEM, [1989] ECR 2811, paragraph 33.
118 See Commission Decision in Case IV/29/151, Philips/VCR, OJ L 47, 
18.2.1978, p. 42, paragraph 23: “As these standards were for the manu-
facture of VCR equipment, the parties were obliged to manufacture and 
distribute only cassettes and recorders conforming to the VCR system 
licensed by Philips. They were prohibited from changing to manufacturing 
and distributing other video cassette systems… This constituted a restric-
tion of competition under Article 85(1)(b)”.

114 It should be noted that FRAND can also cover royalty-free licensing.
115 To obtain the sought after result a good faith disclosure does not 
need to go as far as to require participants to compare their IPR against 
the potential standard and issue a statement positively concluding that 
they have no IPR reading on the potential standard.
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the standard-setting agreement binds the members to only 
produce products in compliance with the standard, the risk 
of a likely negative effect on competition is significantly 
increased and could in certain circumstances give rise to 
a restriction of competition by object119. In the same vein, 
standards only covering minor aspects or parts of the end-
product are less likely to lead to competition concerns than 
more comprehensive standards.

294. The assessment whether the agreement restricts 
competition will also focus on access to the standard. 
Where the result of a standard (that is to say, the specifica-
tion of how to comply with the standard and, if relevant, 
the essential IPR for implementing the standard) is not at 
all accessible, or only accessible on discriminatory terms, 
for members or third parties (that is to say, non-members 
of the relevant standard-setting organisation) this may 
discriminate or foreclose or segment markets according to 
their geographic scope of application and thereby is likely 
to restrict competition. However, in the case of several 
competing standards or in the case of effective competition 
between the standardised solution and non-standardised 
solution, a limitation of access may not produce restrictive 
effects on competition.

295. If participation in the standard-setting process is open 
in the sense that it allows all competitors (and/or stake-
holders) in the market affected by the standard to take part 
in choosing and elaborating the standard, this will lower 
the risks of a likely restrictive effect on competition by not 
excluding certain companies from the ability to influence 
the choice and elaboration of the standard120. The greater 
the likely market impact of the standard and the wider its 
potential fields of application, the more important it is to 
allow equal access to the standard-setting process. However, 
if the facts at hand show that there is competition between 
several such standards and standard-setting organisations 
(and it is not necessary that the whole industry applies 
the same standards) there may be no restrictive effects 
on competition. Also, if in the absence of a limitation 
on the number of participants it would not have been 
possible to adopt the standard, the agreement would not 
be likely to lead to any restrictive effect on competition 
under Article 101(1)121. In certain situations the potential 
negative effects of restricted participation may be removed 
or at least lessened by ensuring that stakeholders are kept 
informed and consulted on the work in progress122. The 

more transparent the procedure for adopting the standard, 
the more likely it is that the adopted standard will take into 
account the interests of all stakeholders.

296. To assess the effects of a standard-setting agreement, 
the market shares of the goods or services based on the 
standard should be taken into account. It might not always 
be possible to assess with any certainty at an early stage 
whether the standard will in practice be adopted by a large 
part of the industry or whether it will only be a standard 
used by a marginal part of the relevant industry. In many 
cases the relevant market shares of the companies having 
participated in developing the standard could be used as a 
proxy for estimating the likely market share of the standard 
(since the companies participating in setting the standard 
would in most cases have an interest in implementing the 
standard)123. However, as the effectiveness of standardisa-
tion agreements is often proportional to the share of the 
industry involved in setting and/or applying the standard, 
high market shares held by the parties in the market or 
markets affected by the standard will not necessarily lead 
to the conclusion that the standard is likely to give rise to 
restrictive effects on competition.

297. Any standard-setting agreement which clearly discrim-
inates against any of the participating or potential members 
could lead to a restriction of competition. For example, if a 
standard-setting organisation explicitly excludes upstream 
only companies (that is to say, companies not active on 
the downstream production market), this could lead to an 
exclusion of potentially better technologies.

298. As regards standard-setting agreements with different 
types of IPR disclosure models from the ones described in 
paragraph 286, it would have to be assessed on a case by case 
basis whether the disclosure model in question (for example 
a disclosure model not requiring but only encouraging IPR 
disclosure) guarantees effective access to the standard. In 
other words, it needs to be assessed whether, in the specific 
context, an informed choice between technologies and 
associated IPR is in practice not prevented by the IPR 
disclosure model.

299. Finally, standard-setting agreements providing for 
ex ante disclosures of most restrictive licensing terms, will 
not, in principle, restrict competition within the meaning 
of Article 101(1). In that regard, it is important that parties 
involved in the selection of a standard be fully informed not 
only as to the available technical options and the associated 
IPR, but also as to the likely cost of that IPR. Therefore, 
should a standard-setting organisation’s IPR policy choose 
to provide for IPR holders to individually disclose their 
most restrictive licensing terms, including the maximum 
royalty rates they would charge, prior to the adoption of 
the standard, this will normally not lead to a restriction 
of competition within the meaning of Article 101(1)124. 

123 See paragraph 261.
124 Any unilateral ex ante disclosures of most restrictive licensing terms 
should not serve as a cover to jointly fix prices either of downstream products 
or of substitute IPR/technologies which is, as outlined in paragraph 274, a 
restriction of competition by object.

119 See Commission Decision in Case IV/29/151, Philips / VCR, 
paragraph 23.
120 In Commission Decision in Case IV/31.458, X/Open Group, OJ L 35, 
6.2.1987, p. 36, the Commission considered that even if the standards 
adopted were made public, the restricted membership policy had the 
effect of preventing non-members from influencing the results of the work 
of the group and from getting the know-how and technical understanding 
relating to the standards which the members were likely to acquire. In 
addition, non-members could not, in contrast to the members, implement 
the standard before it was adopted (see paragraph 32). The agreement 
was therefore in these circumstances seen to constitute a restriction 
under Article 101(1).
121 Or if the adoption of the standard would have been heavily delayed 
by an inefficient process, any initial restriction could be outweighed by 
efficiencies to be considered under Article 101(3).
122 See Commission Decision of 14 October 2009 in Case 39.416, Ship 
Classification. The Decision can be found at: http://ec.europa.eu/competi-
tion/antitrust/cases/index/by_nr_78.html#i39_416
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Such unilateral ex ante disclosures of most restrictive 
licensing terms would be one way to enable the standard-
setting organisation to take an informed decision based on 
the disadvantages and advantages of different alternative 
technologies, not only from a technical perspective but also 
from a pricing perspective.

Standard terms

300. The establishment and use of standard terms must be 
assessed in the appropriate economic context and in the 
light of the situation on the relevant market in order to 
determine whether the standard terms at issue are likely to 
give rise to restrictive effects on competition.

301. As long as participation in the actual establishment 
of standard terms is unrestricted for the competitors in 
the relevant market (either by participation in the trade 
association or directly), and the established standard terms 
are non-binding and effectively accessible for anyone, 
such agreements are not likely to give rise to restrictive 
effects on competition (subject to the caveats set out in 
paragraphs 303, 304, 305 and 307).

302. Effectively accessible and non-binding standard terms 
for the sale of consumer goods or services (on the presump-
tion that they have no effect on price) thus generally do not 
have any restrictive effect on competition since they are 
unlikely to lead to any negative effect on product quality, 
product variety or innovation. There are, however, two 
general exceptions where a more in-depth assessment 
would be required.

303. Firstly, standard terms for the sale of consumer goods 
or services where the standard terms define the scope of the 
product sold to the customer, and where therefore the risk of 
limiting product choice is more significant, could give rise 
to restrictive effects on competition within the meaning of 
Article 101(1) where their common application is likely to 
result in a de facto alignment. This could be the case when 
the widespread use of the standard terms de facto leads to 
a limitation of innovation and product variety. For instance, 
this may arise where standard terms in insurance contracts 
limit the customer’s practical choice of key elements of the 
contract, such as the standard risks covered. Even if the 
use of the standard terms is not compulsory, they might 
undermine the incentives of the competitors to compete 
on product diversification.

304. When assessing whether there is a risk that the standard 
terms are likely to have restrictive effects by way of a limita-
tion of product choice, factors such as existing competition 
on the market should be taken into account. For example if 
there is a large number of smaller competitors, the risk of 
a limitation of product choice would seem to be less than 
if there are only a few bigger competitors125. The market 

shares of the companies participating in the establishment 
of the standard terms might also give a certain indication 
of the likelihood of uptake of the standard terms or of the 
likelihood that the standard terms will be used by a large 
part of the market. However, in this respect, it is not only 
relevant to analyse whether the standard terms elaborated 
are likely to be used by a large part of the market, but also 
whether the standard terms only cover part of the product 
or the whole product (the less extensive the standard terms, 
the less likely that they will lead, overall, to a limitation of 
product choice). Moreover, in cases where in the absence of 
the establishment of the standard terms it would not have 
been possible to offer a certain product, there would not be 
likely to be any restrictive effect on competition within the 
meaning of Article 101(1). In that scenario, product choice 
is increased rather than decreased by the establishment of 
the standard terms.

305. Secondly, even if the standard terms do not define the 
actual scope of the end-product they might be a decisive 
part of the transaction with the customer for other reasons. 
An example would be online shopping where customer 
confidence is essential (for example, in the use of safe 
payment systems, a proper description of the products, clear 
and transparent pricing rules, flexibility of the return policy, 
etc.). As it is difficult for customers to make a clear assess-
ment of all those elements, they tend to favour widespread 
practices and standard terms regarding those elements could 
therefore become a de facto standard with which companies 
would need to comply to sell in the market. Even though 
non-binding, those standard terms would become a de facto 
standard, the effects of which are very close to a binding 
standard and need to be analysed accordingly.

306. If the use of standard terms is binding, there is a need 
to assess their impact on product quality, product variety and 
innovation (in particular if the standard terms are binding 
on the entire market).

307. Moreover, should the standard terms (binding or 
non-binding) contain any terms which are likely to have 
a negative effect on competition relating to prices (for 
example terms defining the type of rebates to be given), 
they would be likely to give rise to restrictive effects on 
competition within the meaning of Article 101(1).

7.4. Assessment under Article 101(3)

7.4.1. Efficiency gains

Standardisation agreements

308. Standardisation agreements frequently give rise to 
significant efficiency gains. For example, Union wide stan-
dards may facilitate market integration and allow companies 
to market their goods and services in all Member States, 
leading to increased consumer choice and decreasing prices. 
Standards which establish technical interoperability and 
compatibility often encourage competition on the merits 
between technologies from different companies and help 
prevent lock-in to one particular supplier. Furthermore, 

125 If previous experience with standard terms on the relevant market 
shows that the standard terms did not lead to lessened competition on 
product differentiation, this might also be an indication that the same type 
of standard terms elaborated for a neighbouring product will not lead to 
a restrictive effect on competition.
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standards may reduce transaction costs for sellers and 
buyers. Standards on, for instance, quality, safety and envi-
ronmental aspects of a product may also facilitate consumer 
choice and can lead to increased product quality. Standards 
also play an important role for innovation. They can reduce 
the time it takes to bring a new technology to the market 
and facilitate innovation by allowing companies to build on 
top of agreed solutions.

309. To achieve those efficiency gains in the case of stan-
dardisation agreements, the information necessary to apply 
the standard must be effectively available to those wishing 
to enter the market126.

310. Dissemination of a standard can be enhanced by marks 
or logos certifying compliance thereby providing certainty 
to customers. Agreements for testing and certification go 
beyond the primary objective of defining the standard and 
would normally constitute a distinct agreement and market.

311. While the effects on innovation must be analysed on 
a case-by-case basis, standards creating compatibility on 
a horizontal level between different technology platforms 
are considered to be likely to give rise to efficiency gains.

Standard terms

312. The use of standard terms can entail economic benefits 
such as making it easier for customers to compare the 
conditions offered and thus facilitate switching between 
companies. Standard terms might also lead to efficiency 
gains in the form of savings in transaction costs and, in 
certain sectors (in particular where the contracts are of a 
complex legal structure), facilitate entry. Standard terms 
may also increase legal certainty for the contract parties.

313. The higher the number of competitors on the market, 
the greater the efficiency gain of facilitating the comparison 
of conditions offered.

7.4.2. Indispensability

314. Restrictions that go beyond what is necessary to 
achieve the efficiency gains that can be generated by a 
standardisation agreement or standard terms do not fulfil 
the criteria of Article 101(3).

Standardisation agreements

315. The assessment of each standardisation agreement must 
take into account its likely effect on the markets concerned, 
on the one hand, and the scope of restrictions that possibly 
go beyond the objective of achieving efficiencies, on the 
other127.

316. Participation in standard-setting should normally be 
open to all competitors in the market or markets affected 
by the standard unless the parties demonstrate significant 

inefficiencies of such participation or recognised procedures 
are foreseen for the collective representation of interests128.

317. As a general rule standardisation agreements should 
cover no more than what is necessary to ensure their aims, 
whether this is technical interoperability and compatibility 
or a certain level of quality. In cases where having only 
one technological solution would benefit consumers or 
the economy at large that standard should, be set on a 
non-discriminatory basis. Technology neutral standards 
can, in certain circumstances, lead to larger efficiency gains. 
Including substitute IPR129 as essential parts of a standard 
while at the same time forcing the users of the standard 
to pay for more IPR than technically necessary would go 
beyond what is necessary to achieve any identified efficiency 
gains. In the same vein, including substitute IPR as essential 
parts of a standard and limiting the use of that technology 
to that particular standard (that is to say, exclusive use) 
could limit inter-technology competition and would not 
be necessary to achieve the efficiencies identified.

318. Restrictions in a standardisation agreement making 
a standard binding and obligatory for the industry are in 
principle not indispensable.

319. In a similar vein, standardisation agreements that 
entrust certain bodies with the exclusive right to test 
compliance with the standard go beyond the primary 
objective of defining the standard and may also restrict 
competition. The exclusivity can, however, be justified for a 
certain period of time, for example by the need to recoup 
significant start-up costs130. The standardisation agreement 

127 In Case IV/29/151, Philips/VCR, compliance with the VCR standards 
led to the exclusion of other, perhaps better systems. Such exclusion was 
particularly serious in view of the pre-eminent market position enjoyed by 
Philips “… [R]restrictions were imposed upon the parties which were not 
indispensable to the attainment of these improvements. The compatibility 
of VCR video cassettes with the machines made by other manufacturers 
would have been ensured even if the latter had to accept no more than 
an obligation to observe the VCR standards when manufacturing VCR 
equipment” (paragraph 31).
128 See Commission Decision in Case IV/31.458, X/Open Group, para-
graph 45: “[T]he aims of the Group could not be achieved if any company 
willing to commit itself to the Group objectives had a right to become 
a member. This would create practical and logistical difficulties for the 
management of the work and possibly prevent appropriate proposals 
being passed.” See also Commission Decision of 14 October 2009 in 
Case 39.416, Ship Classification, paragraph 36: “the Commitments 
strike an appropriate balance between maintaining demanding criteria 
for membership of IACS on the one hand, and removing unnecessary 
barriers to membership of IACS on the other hand. The new criteria will 
ensure that only technically competent CSs are eligible to become member 
of IACS, thus preventing that the efficiency and quality of IACS’ work is 
unduly impaired by too lenient requirements for participation in IACS. At 
the same time, the new criteria will not hinder CSs, who are technically 
competent and willing to do so from joining IACS”.
129 Technology which is regarded by users or licensees as interchange-
able with or substitutable for another technology, by reason of the 
characteristics and intended use of the technologies.
130 In this context see Commission Decision in Cases IV/34.179, 34.202, 
216, Dutch Cranes (SCK and FNK), OJ L 312, 23.12.1995, p. 79, para-
graph 23: “The ban on calling on firms not certified by SCK as sub-
contractors restricts the freedom of action of certified firms. Whether a 
ban can be regarded as preventing, restricting or distorting competition 
within the meaning of Article 85(1) must be judged in the legal and 
economic context. If such a ban is associated with a certification system 
which is completely open, independent and transparent and provides 
for the acceptance of equivalent guarantees from other systems, it may 
be argued that it has no restrictive effects on competition but is simply 
aimed at fully guaranteeing the quality of the certified goods or services”.

126 See Commission Decision in Case IV/31.458, X/Open Group, para-
graph 42: “The Commission considers that the willingness of the Group 
to make available the results as quickly as possible is an essential element 
in its decision to grant an exemption”.
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should in that case include adequate safeguards to mitigate 
possible risks to competition resulting from exclusivity. This 
concerns, inter alia, the certification fee which needs to be 
reasonable and proportionate to the cost of the compliance 
testing.

Standard terms

320. It is generally not justified to make standard terms 
binding and obligatory for the industry or the members of 
the trade association that established them. The possibility 
cannot, however, be ruled out that making standard terms 
binding may, in a specific case, be indispensable to the 
attainment of the efficiency gains generated by them.

7.4.3. Pass-on to consumers

Standardisation agreements

321. Efficiency gains attained by indispensable restric-
tions must be passed on to consumers to an extent that 
outweighs the restrictive effects on competition caused by a 
standardisation agreement or by standard terms. A relevant 
part of the analysis of likely pass-on to consumers is which 
procedures are used to guarantee that the interests of the 
users of standards and end consumers are protected. Where 
standards facilitate technical interoperability and compat-
ibility or competition between new and already existing 
products, services and processes, it can be presumed that 
the standard will benefit consumers.

Standard terms

322. Both the risk of restrictive effects on competition 
and the likelihood of efficiency gains increase with the 
companies’ market shares and the extent to which the 
standard terms are used. Hence, it is not possible to provide 
any general “safe harbour” within which there is no risk of 
restrictive effects on competition or which would allow 
the presumption that efficiency gains will be passed on to 
consumers to an extent that outweighs the restrictive effects 
on competition.

323. However, certain efficiency gains generated by standard 
terms, such as increased comparability of the offers on the 
market, facilitated switching between providers, and legal 
certainty of the clauses set out in the standard terms, are 
necessarily beneficial for the consumers. As regards other 
possible efficiency gains, such as lower transaction costs, it 
is necessary to make an assessment on a case-by-case basis 
and in the relevant economic context whether these are 
likely to be passed on to consumers.

7.4.4. No elimination of competition

324. Whether a standardisation agreement affords the 
parties the possibility of eliminating competition depends 
on the various sources of competition in the market, the 
level of competitive constraint that they impose on the 
parties and the impact of the agreement on that competi-
tive constraint. While market shares are relevant for that 
analysis, the magnitude of remaining sources of actual 

competition cannot be assessed exclusively on the basis of 
market share except in cases where a standard becomes a 
de facto industry standard131. In the latter case competition 
may be eliminated if third parties are foreclosed from 
effective access to the standard. Standard terms used by a 
majority of the industry might create a de facto industry 
standard and thus raise the same concerns. However, if the 
standard or the standard terms only concern a limited part 
of the product or service, competition is not likely to be 
eliminated.

7.5. Examples

325. Setting standards competitors cannot satisfy

Example 1

Situation: A standard-setting organisation sets and 
publishes safety standards that are widely used by the 
relevant industry. Most competitors of the industry take 
part in the setting of the standard. Prior to the adoption of 
the standard, a new entrant has developed a product which 
is technically equivalent in terms of the performance and 
functional requirements and which is recognised by the 
technical committee of the standard-setting organisation. 
However, the technical specifications of the safety standard 
are, without any objective justification, drawn up in such a 
way as to not allow for this or other new products to comply 
with the standard.

Analysis: This standardisation agreement is likely to give 
rise to restrictive effects on competition within the meaning 
of Article 101(1) and is unlikely to meet the criteria of 
Article 101(3). The members of the standards development 
organisation have, without any objective justification, set the 
standard in such a way that products of their competitors 
which are based on other technological solutions cannot 
satisfy it, even though they have equivalent performance. 
Hence, this standard, which has not been set on a non-
discriminatory basis, will reduce or prevent innovation and 
product variety. It is unlikely that the way the standard is 
drafted will lead to greater efficiency gains than a neutral 
one.

326. Non-binding and transparent standard covering a large 
part of the market

Example 2

Situation: A number of consumer electronics manufacturers 
with substantial market shares agree to develop a new 
standard for a product to follow up the DVD.

Analysis: Provided that (a) the manufacturers remain free 
to produce other new products which do not conform to 
the new standard, (b) participation in the standard-setting 
is unrestricted and transparent, and (c) the standardisa-
tion agreement does not otherwise restrict competition, 

131 De facto standardisation refers to a situation where a (legally non-
binding) standard, is, in practice, used by most of the industry.
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Article 101(1) is not likely to be infringed. If the parties 
agreed to only manufacture products which conform to the 
new standard, the agreement would limit technical develop-
ment, reduce innovation and prevent the parties from selling 
different products, thereby creating restrictive effects on 
competition within the meaning of Article 101(1).

327. Standardisation agreement without IPR disclosure

Example 3

Situation: A private standard-setting organisation active in 
standardisation in the ICT (information and communica-
tion technology) sector has an IPR policy which neither 
requires nor encourages disclosures of IPR which could 
be essential for the future standard. The standard-setting 
organisation took the conscious decision not to include 
such an obligation in particular considering that in general 
all technologies potentially relevant for the future standard 
are covered by many IPR. Therefore the standard-setting 
organisation considered that an IPR disclosure obligation 
would, on the one hand, not lead to the benefit of enabling 
the participants to choose a solution with no or little 
IPR and, on the other, would lead to additional costs in 
analysing whether the IPR would be potentially essential 
for the future standard. However, the IPR policy of the 
standard-setting organisation requires all participants to 
make a commitment to license any IPR that might read 
on the future standard on FRAND terms. The IPR policy 
allows for opt-outs if there is specific IPR that an IPR 
holder wishes to put outside the blanket licensing commit-
ment. In this particular industry there are several competing 
private standard-setting organisations. Participation in the 
standard-setting organisation is open to anyone active in 
the industry.

Analysis: In many cases an IPR disclosure obligation would 
be pro-competitive by increasing competition between 
technologies ex ante. In general, such an obligation allows 
the members of a standard-setting organisation to factor 
in the amount of IPR reading on a particular technology 
when deciding between competing technologies (or even 
to, if possible, choose a technology which is not covered 
by IPR). The amount of IPR reading on a technology 
will often have a direct impact on the cost of access to the 
standard. However, in this particular context, all available 
technologies seem to be covered by IPR, and even many 
IPR. Therefore, any IPR disclosure would not have the 
positive effect of enabling the members to factor in the 
amount of IPR when choosing technology since regardless 
of what technology is chosen, it can be presumed that there 
is IPR reading on that technology. IPR disclosure would be 
unlikely to contribute to guaranteeing effective access to the 
standard which in this scenario is sufficiently guaranteed 
by the blanket commitment to license any IPR that might 
read on the future standard on FRAND terms. On the 
contrary, an IPR disclosure obligation might in this context 
lead to additional costs for the participants. The absence 
of IPR disclosure might also, in those circumstances, lead 
to a quicker adoption of the standard which might be 
important if there are several competing standard-setting 

organisations. It follows that the agreement is unlikely to 
give rise to any negative effects on competition within the 
meaning of Article 101(1).

328. Standards in the insurance sector

Example 4

Situation: A group of insurance companies comes together 
to agree non-binding standards for the installation of certain 
security devices (that is to say, components and equipment 
designed for loss prevention and reduction and systems 
formed from such elements). The non-binding standards 
set by the insurance companies (a) are agreed in order to 
address a specific need and to assist insurers to manage 
risk and offer risk-appropriate premiums; (b) are discussed 
with the installers (or their representatives) and their views 
are taken on board prior to finalisation of the standards; 
(c) are published by the relevant insurance association on a 
dedicated section of its website so that any installer or other 
interested party can access them easily.

Analysis: The process for setting these standards is trans-
parent and allows for the participation of interested parties. 
In addition, the result is easily accessible on a reasonable 
and non-discriminatory basis for anyone that wishes to 
have access to it. Provided that the standard does not have 
negative effects on the downstream market (for example 
by excluding certain installers through very specific and 
unjustified requirements for installations) it is not likely 
to lead to restrictive effects on competition. However, even 
if the standards led to restrictive effects on competition, 
the conditions set out in Article 101(3) would seem to be 
fulfilled. The standards would assist insurers in analysing to 
what extent such installation systems reduce relevant risk 
and prevent losses so that they can manage risks and offer 
risk-appropriate premiums. Subject to the caveat regarding 
the downstream market, they would also be more efficient 
for installers, allowing them to comply with one set of 
standards for all insurance companies rather than be tested 
by every insurance company separately. They could also 
make it easier for consumers to switch between insurers. In 
addition, they could be beneficial for smaller insurers who 
may not have the capacity to test separately. As regards the 
other conditions of Article 101(3), it seems that the non-
binding standards do not go beyond what is necessary to 
achieve the efficiencies in question, that benefits would be 
passed on to the consumers (some would even be directly 
beneficial for the consumers) and that the restrictions would 
not lead to an elimination of competition.

329. Environmental standards

Example 5

Situation: Almost all producers of washing machines agree, 
with the encouragement of a public body, to no longer 
manufacture products which do not comply with certain 
environmental criteria (for example, energy efficiency). 
Together, the parties hold 90% of the market. The products 
which will be thus phased out of the market account for a 
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significant proportion of total sales. They will be replaced 
by more environmentally friendly, but also more expensive 
products. Furthermore, the agreement indirectly reduces 
the output of third parties (for example, electric utilities 
and suppliers of components incorporated in the products 
phased out). Without the agreement, the parties would not 
have shifted their production and marketing efforts to the 
more environmentally friendly products.

Analysis: The agreement grants the parties control of indi-
vidual production and concerns an appreciable proportion 
of their sales and total output, whilst also reducing third 
parties’ output. Product variety, which is partly focused on 
the environmental characteristics of the product, is reduced 
and prices will probably rise. Therefore, the agreement is 
likely to give rise to restrictive effects on competition within 
the meaning of Article 101(1). The involvement of the 
public authority is irrelevant for that assessment. However, 
newer, more environmentally friendly products are more 
technically advanced, offering qualitative efficiencies in the 
form of more washing machine programmes which can be 
used by consumers. Furthermore, there are cost efficiencies 
for the purchasers of the washing machines resulting from 
lower running costs in the form of reduced consumption of 
water, electricity and soap. Those cost efficiencies are realised 
on markets which are different from the relevant market of 
the agreement. Nevertheless, those efficiencies may be taken 
into account as the markets on which the restrictive effects 
on competition and the efficiency gains arise are related 
and the group of consumers affected by the restriction and 
the efficiency gains is substantially the same. The efficiency 
gains outweigh the restrictive effects on competition in the 
form of increased costs. Other alternatives to the agree-
ment are shown to be less certain and less cost-effective in 
delivering the same net benefits. Various technical means are 
economically available to the parties in order to manufacture 
washing machines which do comply with the environmental 
characteristics agreed upon and competition will still take 
place for other product characteristics. Therefore, the criteria 
of Article 101(3) would appear to be fulfilled.

330. Government encouraged standardisation

Example 6

Situation: In response to the findings of research into 
the recommended levels of fat in certain processed food 
conducted by a government-funded think tank in one 
Member State, several major manufacturers of the processed 
foods in the same Member State agree, through formal 
discussions at an industry trade association, to set recom-
mended fat levels for the products. Together, the parties 
represent 70% of sales of the products within the Member 
State. The parties’ initiative will be supported by a national 
advertising campaign funded by the think tank highlighting 
the dangers of a high fat content in processed foods.

Analysis: Although the fat levels are recommendations 
and therefore voluntary, as a result of the wide publicity 
resulting from the national advertising campaign, the 
recommended fat levels are likely to be implemented by 
all manufacturers of the processed foods in the Member 
State. It is therefore likely to become a de facto maximum 
fat level in the processed foods. Consumer choice across the 
product markets could therefore be reduced. However, the 
parties will be able to continue to compete with regard to 
a number of other characteristics of the products, such as 
price, product size, quality, taste, other nutritional and salt 
content, balance of ingredients, and branding. Moreover, 
competition regarding the fat levels in the product offering 
may increase where parties seek to offer products with the 
lowest levels. The agreement is therefore unlikely to give rise 
to restrictive effects on competition within the meaning of 
Article 101(1).

331. Open standardisation of product packaging

Example 7

Situation: The major manufacturers of a fast-moving 
consumer product in a competitive market in a Member 
State - as well as manufacturers and distributors in other 
Member States who sell the product into the Member 
State (“importers”) - agree with the major packaging 
suppliers to develop and implement a voluntary initiative 
to standardise the size and shape of the packaging of the 
product sold in that Member State. There is currently a 
wide variation in packaging sizes and materials within and 
across the Member States. This reflects the fact that the 
packaging does not represent a high proportion of total 
production costs and that switching costs for packaging 
producers are not significant. There is no actual or pending 
European standard for the packaging. The agreement has 
been entered into by the parties voluntarily in response to 
pressure from the Member State’s government to meet 
environmental targets. Together, the manufacturers and 
importers represent 85% of sales of the product within 
the Member State. The voluntary initiative will give rise 
to a uniform-sized product for sale within the Member 
State that uses less packaging material, occupies less shelf 
space, has lower transport and packaging costs, and is more 
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environmentally friendly through reduced packaging waste. 
It also reduces the recycling costs of producers. The standard 
does not specify that particular types of packaging materials 
must be used. The specifications of the standard have been 
agreed between manufacturers and importers in an open 
and transparent manner, with the draft specifications having 
been published for open consultation on an industry website 
in a timely manner prior to adoption. The final specifications 
adopted are also published on an industry trade association 
website that is freely accessible to any potential entrants, 
even if they are not members of the trade association.

Analysis: Although the agreement is voluntary, the standard 
is likely to become a de facto industry practice because the 
parties together represent a high proportion of the market 
for the product in the Member State and retailers are also 
being encouraged by the government to reduce packaging 
waste. As such, the agreement could in theory create barriers 
to entry and give rise to potential anti-competitive fore-
closure effects in the Member State market. This would in 
particular be a risk for importers of the product in question 
who may need to repackage the product to meet the de 
facto standard in order to sell in the Member State if the 
pack size used in other Member States does not meet 
the standard. However, significant barriers to entry and 
foreclosure are unlikely to occur in practice because (a) the 
agreement is voluntary, (b) the standard has been agreed 
with major importers in an open and transparent manner, 
(c) switching costs are low, and (d) the technical details of 
the standard are accessible to new entrants, importers and all 
packaging suppliers. In particular, importers will have been 
aware of potential changes to packaging at an early stage 
of development and will have had the opportunity through 
the open consultation on the draft standards to put forward 
their views before the standard was eventually adopted. The 
agreement therefore may not give rise to restrictive effects 
on competition within the meaning of Article 101(1).

In any event, it is likely that the conditions of Article 101(3) 
will be fulfilled in this case: (i) the agreement will give rise 
to quantitative efficiencies through lower transport and 
packaging costs, (ii) the prevailing conditions of competi-
tion on the market are such that these costs reductions are 
likely to be passed on to consumers, (iii) the agreement 
includes only the minimum restrictions necessary to achieve 
the packaging standard and is unlikely to result in signifi-
cant foreclosure effects and (iv) competition will not be 
eliminated in a substantial part of the products in question.

332. Closed standardisation of product packaging

Example 8

Situation: The situation is the same as in Example 7, para-
graph 331, except the standard is agreed only between 
manufacturers of the fast-moving consumer product 
located within the Member State (who represent 65% 
of the sales of the product in the Member State), there 
was no open consultation on the specifications adopted 
(which include detailed standards on the type of packaging 
material that must be used) and the specifications of the 
voluntary standard are not published. This resulted in higher 

switching costs for producers in other Member States than 
for domestic producers.

Analysis: Similar to Example 7, paragraph 331, although 
the agreement is voluntary, it is very likely to become de 
facto standard industry practice since retailers are also being 
encouraged by the government to reduce packaging waste 
and the domestic manufacturers account for 65% of sales of 
the product within the Member State. The fact that relevant 
producers in other Member States were not consulted 
resulted in the adoption of a standard which imposes higher 
switching costs on them compared to domestic producers. 
The agreement may therefore create barriers to entry and 
give rise to potential anti-competitive foreclosure effects 
on packaging suppliers, new entrants and importers - all of 
whom were not involved in the standard-setting process - as 
they may need to repackage the product to meet the de facto 
standard in order to sell in the Member State if the pack size 
used in other Member States does not meet the standard.

Unlike in Example 7, paragraph 331, the standardisation 
process has not been carried out in an open and trans-
parent manner. In particular, new entrants, importers and 
packaging suppliers have not been given the opportunity 
to comment on the proposed standard and may not even 
be aware of it until a late stage, creating the possibility that 
they may not be able to change their production methods 
or switch suppliers quickly and effectively. Moreover, new 
entrants, importers and packaging suppliers may not be 
able to compete if the standard is unknown or difficult 
to comply with. Of particular relevance here is the fact 
that the standard includes detailed specifications on the 
packaging materials to be used which, because of the closed 
nature of the consultation and the standard, importers and 
new entrants will struggle to comply with. The agreement 
may therefore restrict competition within the meaning 
of Article 101(1). This conclusion is not affected by the 
fact the agreement has been entered into in order to meet 
underlying environmental targets agreed with the Member 
State’s government.

It is unlikely that the conditions of Article 101(3) will be 
fulfilled in this case. Although the agreement will give rise 
to similar quantitative efficiencies as arise under Example 
7, paragraph 331, the closed and private nature of the 
standardisation agreement and the non-published detailed 
standard on the type of packaging material that must be 
used are unlikely to be indispensable to achieving the 
efficiencies under the agreement.

333. Non-binding and open standard terms used for 
contracts with end-users

Example 9

Situation: A trade association for electricity distributors 
establishes non-binding standard terms for the supply of 
electricity to end-users. The establishment of the standard 
terms is made in a transparent and non-discriminatory 
manner. The standard terms cover issues such as the speci-
fication of the point of consumption, the location of the 
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connection point and the connection voltage, provisions on 
service reliability as well as the procedure for settling the 
accounts between the parties to the contract (for example, 
what happens if the customer does not provide the supplier 
with the readings of the measurement devices). The standard 
terms do not cover any issues relating to prices, that is to 
say, they contain no recommended prices or other clauses 
related to price. Any company active within the sector is free 
to use the standard terms as it sees fit. About 80% of the 
contracts concluded with end-users in the relevant market 
are based on these standard terms.

Analysis: These standard terms are not likely to give rise 
to restrictive effects on competition within the meaning of 
Article 101(1). Even if they have become industry practice, 
they do not seem to have any appreciable negative impact 
on prices, product quality or variety.

334. Standard terms used for contracts between companies

Example 10

Situation: Construction companies in a certain Member 
State come together to establish non-binding and open 
standard terms and conditions for use by a contractor 
when submitting a quotation for construction work to 
a client. A form of quotation is included together with 
terms and conditions suitable for building or construction. 
Together, the documents create the construction contract. 
Clauses cover such matters as contract formation, general 
obligations of the contractor and the client and non-price 
related payment conditions (for example, a provision speci-
fying the contractor’s right to give notice to suspend the 
work for non-payment), insurance, duration, handover and 
defects, limitation of liability, termination, etc. In contrast 
to Example 9, paragraph 333, these standard terms would 
often be used between companies, one active upstream and 
one active downstream.

Analysis: These standard terms are not likely to have 
restrictive effects on competition within the meaning of 
Article 101(1). There would normally not be any significant 
limitation in the customer’s choice of the end-product, 
namely the construction work. Other restrictive effects on 
competition do not seem likely. Indeed, several of the clauses 
above (handover and defects, termination, etc.) would often 
be regulated by law.

335. Standard terms facilitating the comparison of different 
companies’ products

Example 11

Situation: A national association for the insurance sector 
distributes non-binding standard policy conditions for 
house insurance contracts. The conditions give no indication 
of the level of insurance premiums, the amount of the cover 
or the excesses payable by the insured. They do not impose 
comprehensive cover including risks to which a significant 
number of policyholders are not simultaneously exposed 
and do not require the policyholders to obtain cover from 
the same insurer for different risks. While the majority of 
insurance companies use standard policy conditions, not 
all their contracts contain the same conditions as they are 
adapted to each client’s individual needs and therefore 
there is no de facto standardisation of insurance products 
offered to consumers. The standard policy conditions enable 
consumers and consumer organisations to compare the poli-
cies offered by the different insurers. A consumer association 
is involved in the process of laying down the standard policy 
conditions. They are also available for use by new entrants, 
on a non-discriminatory basis.

Analysis: These standard policy conditions relate to the 
composition of the final insurance product. If the market 
conditions and other factors would show that there might 
be a risk of limitation in product variety as a result of insur-
ance companies using such standard policy conditions, it is 
likely that such possible limitation would be outweighed by 
efficiencies such as facilitation of comparison by consumers 
of conditions offered by insurance companies. Those 
comparisons in turn facilitate switching between insurance 
companies and thus enhance competition. Furthermore 
the switching of providers, as well as market entry by 
competitors, constitutes an advantage for consumers. The 
fact that the consumer association has participated in the 
process could, in certain instances, increase the likeli-
hood of those efficiencies which do not automatically 
benefit the consumers being passed on. The standard policy 
conditions are also likely to reduce transaction costs and 
facilitate entry for insurers on a different geographic and/
or product markets. Moreover, the restrictions do not seem 
to go beyond what is necessary to achieve the identified 
efficiencies and competition would not be eliminated. 
Consequently, the criteria of Article 101(3) are likely to 
be fulfilled.
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b) Vertical restraints

13. Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application 
of Article 101(3) of the Treaty on the Functioning of the European Union to 
categories of vertical agreements and concerted practices

The European Commission,

Having regard to the Treaty on the Functioning of the 
European Union,

Having regard to Regulation No 19/65/EEC of the Council 
of 2 March 1965 on the application of Article 85(3) of the 
Treaty to certain categories of agreements and concerted 
practices1, and in particular Article 1 thereof,

Having published a draft of this Regulation,

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions,

Whereas:

(1) Regulation No 19/65/EEC empowers the Commission 
to apply Article 101(3) of the Treaty on the Functioning of 
the European Union2 by regulation to certain categories of 
vertical agreements and corresponding concerted practices 
falling within Article 101(1) of the Treaty.

(2) Commission Regulation (EC) No 2790/1999 of 
22 December 1999 on the application of Article 81(3) of the 
Treaty to categories of vertical agreements and concerted 
practices3 defines a category of vertical agreements which 
the Commission regarded as normally satisfying the condi-
tions laid down in Article 101(3) of the Treaty. In view of 
the overall positive experience with the application of that 
Regu lation, which expires on 31 May 2010, and taking into 
account further experience acquired since its adoption, it 
is appropriate to adopt a new block exemption regu lation.

(3) The category of agreements which can be regarded 
as normally satisfying the conditions laid down in 
Article 101(3) of the Treaty includes vertical agreements for 
the purchase or sale of goods or services where those agree-
ments are concluded between non-competing undertakings, 
between certain competitors or by certain associations 
of retailers of goods. It also includes vertical agreements 
containing ancillary provisions on the assignment or use of 
intellectual property rights. The term ‘vertical agreements’ 
should include the corre sponding concerted practices.

1 OJ 36, 6.3.1965, p. 533.
2 With effect from 1 December 2009, Article 81 of the EC Treaty has 
become Article 101 of the Treaty on the Functioning of the European 
Union. The two Articles are, in substance, identical. For the purposes of 
this Regulation, references to Article 101 of the Treaty on the Functioning 
of the European Union should be understood as references to Article 81 
of the EC Treaty where appropriate.
3 OJ L 336, 29.12.1999, p. 21.

(4) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those vertical agree-
ments which are capable of falling within Article 101(1) 
of the Treaty. In the individual assessment of agreements 
under Article 101(1) of the Treaty, account has to be taken 
of several factors, and in particular the market structure on 
the supply and purchase side.

(5) The benefit of the block exemption established by this 
Regulation should be limited to vertical agreements for 
which it can be assumed with sufficient certainty that they 
satisfy the conditions of Article 101(3) of the Treaty.

(6) Certain types of vertical agreements can improve 
economic efficiency within a chain of production or distri-
bution by facilitating better coordination between the 
participating undertakings. In particular, they can lead to 
a reduction in the transaction and distribution costs of the 
parties and to an optimisation of their sales and investment 
levels.

(7) The likelihood that such efficiency-enhancing effects will 
outweigh any anti-competitive effects due to restrictions 
contained in vertical agreements depends on the degree of 
market power of the parties to the agreement and, therefore, 
on the extent to which those undertakings face competi-
tion from other suppliers of goods or services regarded by 
their customers as interchangeable or substitutable for one 
another, by reason of the products’ characteristics, their 
prices and their intended use.

(8) It can be presumed that, where the market share held 
by each of the undertakings party to the agreement on the 
relevant market does not exceed 30%, vertical agreements 
which do not contain certain types of severe restrictions of 
competition generally lead to an improvement in production 
or distribution and allow consumers a fair share of the 
resulting benefits.

(9) Above the market share threshold of 30%, there can 
be no presumption that vertical agreements falling within 
the scope of Article 101(1) of the Treaty will usually give 
rise to objective advantages of such a character and size as 
to compensate for the disadvantages which they create for 
competition. At the same time, there is no presumption that 
those vertical agreements are either caught by Article 101(1) 
of the Treaty or that they fail to satisfy the conditions of 
Article 101(3) of the Treaty.

(10) This Regulation should not exempt vertical agreements 
containing restrictions which are likely to restrict competi-
tion and harm consumers or which are not indis pensable 
to the attainment of the efficiency-enhancing effects. In 
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particular, vertical agreements containing certain types of 
severe restrictions of competition such as minimum and 
fixed resale prices, as well as certain types of territorial 
protection, should be excluded from the benefit of the block 
exemption established by this Regulation irrespective of the 
market share of the under takings concerned.

(11) In order to ensure access to or to prevent collusion on 
the relevant market, certain conditions should be attached 
to the block exemption. To this end, the exemption of non-
compete obligations should be limited to obligations which 
do not exceed a defined duration. For the same reasons, 
any direct or indirect obligation causing the members of 
a selective distribution system not to sell the brands of 
particular competing suppliers should be excluded from 
the benefit of this Regulation.

(12) The market-share limitation, the non-exemption of 
certain vertical agreements and the conditions provided 
for in this Regulation normally ensure that the agreements 
to which the block exemption applies do not enable the 
participating undertakings to eliminate competition in 
respect of a substantial part of the products in question.

(13) The Commission may withdraw the benefit of 
this Regu lation, pursuant to Article 29(1) of Council 
Regulation (EC) No 1/2003 of 16 December 2002 on the 
imple mentation of the rules on competition laid down 
in Articles 81 and 82 of the Treaty4, where it finds in a 
particular case that an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty.

(14) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 
Article 29(2) of Regulation (EC) No 1/2003 in respect of 
the territory of that Member State, or a part thereof where, 
in a particular case, an agreement to which the exemption 
provided for in this Regulation applies never theless has 
effects which are incompatible with Article 101(3) of the 
Treaty in the territory of that Member State, or in a part 
thereof, and where such territory has all the characteristics 
of a distinct geographic market.

(15) In determining whether the benefit of this Regulation 
should be withdrawn pursuant to Article 29 of Regu lation 
(EC) No 1/2003, the anti-competitive effects that may 
derive from the existence of parallel networks of vertical 
agreements that have similar effects which significantly 
restrict access to a relevant market or competition therein 
are of particular importance. Such cumulative effects may 
for example arise in the case of selective distribution or non 
compete obligations.

(16) In order to strengthen supervision of parallel networks 
of vertical agreements which have similar anti-competitive 
effects and which cover more than 50% of a given market, 
the Commission may by regulation declare this Regulation 

4 OJ L 1, 4.1.2003, p. 1.

inapplicable to vertical agreements containing specific 
restraints relating to the market concerned, thereby 
restoring the full application of Article 101 of the Treaty 
to such agreements,

has adopted this regulation:

Article 1 Definitions

1. For the purposes of this Regulation, the following defi-
nitions shall apply:

(a) ‘vertical agreement’ means an agreement or concerted 
practice entered into between two or more undertakings 
each of which operates, for the purposes of the agreement or 
the concerted practice, at a different level of the production 
or distribution chain, and relating to the conditions under 
which the parties may purchase, sell or resell certain goods 
or services;

(b) ‘vertical restraint’ means a restriction of competition in a 
vertical agreement falling within the scope of Article 101(1) 
of the Treaty;

(c) ‘competing undertaking’ means an actual or potential 
competitor; ‘actual competitor’ means an undertaking that 
is active on the same relevant market; ‘potential competitor’ 
means an undertaking that, in the absence of the vertical 
agreement, would, on realistic grounds and not just as a 
mere theoretical possibility, in case of a small but permanent 
increase in relative prices be likely to undertake, within a 
short period of time, the necessary additional investments or 
other necessary switching costs to enter the relevant market;

(d) ‘non-compete obligation’ means any direct or indirect 
obli gation causing the buyer not to manufacture, purchase, 
sell or resell goods or services which compete with the 
contract goods or services, or any direct or indirect obliga-
tion on the buyer to purchase from the supplier or from 
another under taking designated by the supplier more 
than 80% of the buyer’s total purchases of the contract 
goods or services and their substitutes on the relevant 
market, calculated on the basis of the value or, where such 
is standard industry practice, the volume of its purchases 
in the preceding calendar year;

(e) ‘selective distribution system’ means a distribution system 
where the supplier undertakes to sell the contract goods or 
services, either directly or indirectly, only to distributors 
selected on the basis of specified criteria and where these 
distributors undertake not to sell such goods or services to 
unauthorised distributors within the territory reserved by 
the supplier to operate that system;

(f ) ‘intellectual property rights’ includes industrial property 
rights, know how, copyright and neighbouring rights;

(g) ‘know-how’ means a package of non-patented practical 
information, resulting from experience and testing by the 
supplier, which is secret, substantial and identified: in this 
context, ‘secret’ means that the know-how is not generally 
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known or easily accessible; ‘substantial’ means that the 
know-how is significant and useful to the buyer for the use, 
sale or resale of the contract goods or services; ‘identified’ 
means that the know-how is described in a sufficiently 
comprehensive manner so as to make it possible to verify 
that it fulfils the criteria of secrecy and substantiality;

(h) ‘buyer’ includes an undertaking which, under an agree-
ment falling within Article 101(1) of the Treaty, sells goods 
or services on behalf of another undertaking;

(i) ‘customer of the buyer’ means an undertaking not party 
to the agreement which purchases the contract goods or 
services from a buyer which is party to the agreement.

2. For the purposes of this Regulation, the terms ‘under-
taking’, ‘supplier’ and ‘buyer’ shall include their respective 
connected undertakings.

‘Connected undertakings’ means:

(a) undertakings in which a party to the agreement, directly 
or indirectly:

(i) has the power to exercise more than half the voting 
rights, or

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking, or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over 
a party to the agreement, the rights or powers listed in 
point (a);

(c) undertakings in which an undertaking referred to in 
point (b) has, directly or indirectly, the rights or powers 
listed in point (a);

(d) undertakings in which a party to the agreement together 
with one or more of the undertakings referred to in points 
(a), (b) or (c), or in which two or more of the latter under-
takings, jointly have the rights or powers listed in point (a);

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by:

(i) parties to the agreement or their respective connected 
undertakings referred to in points (a) to (d), or

(ii) one or more of the parties to the agreement or one or 
more of their connected undertakings referred to in points 
(a) to (d) and one or more third parties.

Article 2 Exemption

1. Pursuant to Article 101(3) of the Treaty and subject 
to the provisions of this Regulation, it is hereby declared 

that Article 101(1) of the Treaty shall not apply to vertical 
agreements.

This exemption shall apply to the extent that such agree-
ments contain vertical restraints.

2. The exemption provided for in paragraph 1 shall apply 
to vertical agreements entered into between an association 
of undertakings and its members, or between such an 
association and its suppliers, only if all its members are 
retailers of goods and if no individual member of the 
association, together with its connected undertakings, 
has a total annual turnover exceeding EUR 50 million. 
Vertical agreements entered into by such associations shall 
be covered by this Regulation without prejudice to the 
application of Article 101 of the Treaty to horizontal agree-
ments concluded between the members of the association 
or decisions adopted by the association.

3. The exemption provided for in paragraph 1 shall apply 
to vertical agreements containing provisions which relate 
to the assignment to the buyer or use by the buyer of 
intellectual property rights, provided that those provisions 
do not constitute the primary object of such agreements 
and are directly related to the use, sale or resale of goods 
or services by the buyer or its customers. The exemption 
applies on condition that, in relation to the contract goods 
or services, those provisions do not contain restrictions of 
competition having the same object as vertical restraints 
which are not exempted under this Regu lation.

4. The exemption provided for in paragraph 1 shall not apply 
to vertical agreements entered into between competing 
undertakings. However, it shall apply where competing 
under takings enter into a non-reciprocal vertical agreement 
and:

(a) the supplier is a manufacturer and a distributor of 
goods, while the buyer is a distributor and not a competing 
under taking at the manufacturing level; or

(b) the supplier is a provider of services at several levels of 
trade, while the buyer provides its goods or services at the 
retail level and is not a competing undertaking at the level 
of trade where it purchases the contract services.

5. This Regulation shall not apply to vertical agreements the 
subject matter of which falls within the scope of any other 
block exemption regulation, unless otherwise provided for 
in such a regulation.

Article 3 Market share threshold

1. The exemption provided for in Article 2 shall apply on 
condition that the market share held by the supplier does 
not exceed 30% of the relevant market on which it sells the 
contract goods or services and the market share held by the 
buyer does not exceed 30% of the relevant market on which 
it purchases the contract goods or services.



152

EuropEan CompEtition Law Regulation (EU) No 330/2010

2. For the purposes of paragraph 1, where in a multi party 
agreement an undertaking buys the contract goods or 
services from one undertaking party to the agreement and 
sells the contract goods or services to another undertaking 
party to the agreement, the market share of the first under-
taking must respect the market share threshold provided for 
in that paragraph both as a buyer and a supplier in order for 
the exemption provided for in Article 2 to apply.

Article 4 Restrictions that remove the benefit of the block 
exemption - hardcore restrictions

The exemption provided for in Article 2 shall not apply to 
vertical agreements which, directly or indirectly, in isolation 
or in combination with other factors under the control of 
the parties, have as their object:

(a) the restriction of the buyer’s ability to determine its sale 
price, without prejudice to the possibility of the supplier to 
impose a maximum sale price or recommend a sale price, 
provided that they do not amount to a fixed or minimum 
sale price as a result of pressure from, or incentives offered 
by, any of the parties;

(b) the restriction of the territory into which, or of the 
customers to whom, a buyer party to the agreement, without 
prejudice to a restriction on its place of estab lishment, may 
sell the contract goods or services, except:

(i) the restriction of active sales into the exclusive territory 
or to an exclusive customer group reserved to the supplier 
or allocated by the supplier to another buyer, where such a 
restriction does not limit sales by the customers of the buyer,

(ii) the restriction of sales to end users by a buyer operating 
at the wholesale level of trade,

(iii) the restriction of sales by the members of a selective 
distribution system to unauthorised distributors within the 
territory reserved by the supplier to operate that system, and

(iv) the restriction of the buyer’s ability to sell components, 
supplied for the purposes of incorporation, to customers 
who would use them to manufacture the same type of goods 
as those produced by the supplier;

(c) the restriction of active or passive sales to end users by 
members of a selective distribution system operating at the 
retail level of trade, without prejudice to the possibility of 
prohibiting a member of the system from operating out of 
an unauthorised place of establishment;

(d) the restriction of cross-supplies between distributors 
within a selective distribution system, including between 
distributors operating at different level of trade;

(e) the restriction, agreed between a supplier of components 
and a buyer who incorporates those components, of the 
supplier’s ability to sell the components as spare parts to 
end-users or to repairers or other service providers not 
entrusted by the buyer with the repair or servicing of its 
goods.

Article 5 Excluded restrictions

1. The exemption provided for in Article 2 shall not apply to 
the following obligations contained in vertical agreements:

(a) any direct or indirect non-compete obligation, the 
duration of which is indefinite or exceeds five years;

(b) any direct or indirect obligation causing the buyer, after 
termination of the agreement, not to manufacture, purchase, 
sell or resell goods or services;

(c) any direct or indirect obligation causing the members 
of a selective distribution system not to sell the brands of 
particular competing suppliers.

For the purposes of point (a) of the first subparagraph, a 
non-compete obligation which is tacitly renewable beyond a 
period of five years shall be deemed to have been concluded 
for an indefinite duration.

2. By way of derogation from paragraph 1(a), the time 
limi tation of five years shall not apply where the contract 
goods or services are sold by the buyer from premises and 
land owned by the supplier or leased by the supplier from 
third parties not connected with the buyer, provided that the 
duration of the non-compete obligation does not exceed the 
period of occupancy of the premises and land by the buyer.

3. By way of derogation from paragraph 1(b), the exemption 
provided for in Article 2 shall apply to any direct or indirect 
obligation causing the buyer, after termination of the agree-
ment, not to manufacture, purchase, sell or resell goods or 
services where the following conditions are fulfilled:

(a) the obligation relates to goods or services which compete 
with the contract goods or services;

(b) the obligation is limited to the premises and land from 
which the buyer has operated during the contract period;

(c) the obligation is indispensable to protect know-how 
trans ferred by the supplier to the buyer;

(d) the duration of the obligation is limited to a period of 
one year after termination of the agreement.

Paragraph 1(b) is without prejudice to the possibility of 
imposing a restriction which is unlimited in time on the 
use and disclosure of know-how which has not entered the 
public domain.

Article 6 Non-application of this Regulation

Pursuant to Article 1a of Regulation No 19/65/EEC, the 
Commission may by regulation declare that, where parallel 
networks of similar vertical restraints cover more than 50% 
of a relevant market, this Regulation shall not apply to 
vertical agreements containing specific restraints relating 
to that market.
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Article 7 Application of the market share threshold

For the purposes of applying the market share thresholds 
provided for in Article 3 the following rules shall apply:

(a) the market share of the supplier shall be calculated on 
the basis of market sales value data and the market share of 
the buyer shall be calculated on the basis of market purchase 
value data. If market sales value or market purchase value 
data are not available, estimates based on other reliable 
market information, including market sales and purchase 
volumes, may be used to establish the market share of the 
undertaking concerned;

(b) the market shares shall be calculated on the basis of data 
relating to the preceding calendar year;

(c) the market share of the supplier shall include any goods 
or services supplied to vertically integrated distributors for 
the purposes of sale;

(d) if a market share is initially not more than 30% but 
subsequently rises above that level without exceeding 35%, 
the exemption provided for in Article 2 shall continue 
to apply for a period of two consecutive calendar years 
following the year in which the 30% market share threshold 
was first exceeded;

(e) if a market share is initially not more than 30% but 
subsequently rises above 35%, the exemption provided 
for in Article 2 shall continue to apply for one calendar 
year following the year in which the level of 35% was first 
exceeded;

(f ) the benefit of points (d) and (e) may not be combined 
so as to exceed a period of two calendar years;

(g) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 

apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of the second subparagraph 
of Article 1(2).

Article 8 Application of the turnover threshold

1. For the purpose of calculating total annual turnover 
within the meaning of Article 2(2), the turnover achieved 
during the previous financial year by the relevant party 
to the vertical agreement and the turnover achieved by 
its connected undertakings in respect of all goods and 
services, excluding all taxes and other duties, shall be added 
together. For this purpose, no account shall be taken of 
dealings between the party to the vertical agreement and 
its connected undertakings or between its connected 
undertakings.

2. The exemption provided for in Article 2 shall remain 
applicable where, for any period of two consecutive financial 
years, the total annual turnover threshold is exceeded by no 
more than 10%.

Article 9 Transitional period

The prohibition laid down in Article 101(1) of the Treaty 
shall not apply during the period from 1 June 2010 to 31 
May 2011 in respect of agreements already in force on 31 
May 2010 which do not satisfy the conditions for exemp-
tion provided for in this Regulation but which, on 31 May 
2010, satisfied the conditions for exemption provided for 
in Regulation (EC) No 2790/1999.

Article 10 Period of validity

This Regulation shall enter into force on 1 June 2010.

It shall expire on 31 May 2022.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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14. Commission Communication No 2010/C 130/01 of 19 May 2010,  
Guidelines on vertical restraints

I. Introduction

1. Purpose of the Guidelines

(1) These Guidelines set out the principles for the assess-
ment of vertical agreements under Article 101 of the Treaty 
on the Functioning of the European Union1 (hereinafter 
‘Article 101’)2. Article 1(1)(a) of Commission Regulation 
(EU) No 330/2010 of 20 April 2010 on the application 
of Article 101(3) of the Treaty on the Functioning of the 
European Union to categories of vertical agreements and 
concerted practices 3 (hereinafter referred to as the ‘Block 
Exemption Regulation’) (see paragraphs (24) to (46)) defines 
the term ‘vertical agreement’. These Guidelines are without 
prejudice to the possible parallel application of Article 102 
of the Treaty on the Functioning of the European Union 
(here-inafter ‘Article 102’) to vertical agreements. These 
Guidelines are structured in the following way:

– Section II (paragraphs (8) to (22)) describes vertical 
agreements which generally fall outside Article 101(1);

– Section III (paragraphs (23) to (73)) clarifies the 
conditions for the application of the Block Exemption 
Regulation;

– Section IV (paragraphs (74) to (85)) describes the prin-
ciples concerning the withdrawal of the block exemption 
and the disapplication of the Block Exemption Regulation;

– Section V (paragraphs (86) to (95)) provides guidance 
on how to define the relevant market and calculate market 
shares;

– Section VI (paragraphs (96) to (229)) describes the 
general framework of analysis and the enforcement policy 
of the Commission in individual cases concerning vertical 
agreements.

(2) Throughout these Guidelines, the analysis applies to 
both goods and services, although certain vertical restraints 
are mainly used in the distribution of goods. Similarly, 
vertical agreements can be concluded for intermediate 
and final goods and services. Unless otherwise stated, the 
analysis and arguments in these Guidelines apply to all 

types of goods and services and to all levels of trade. Thus, 
the term ‘products’ includes both goods and services. The 
terms ‘supplier’ and ‘buyer’ are used for all levels of trade. 
The Block Exemption Regulation and these Guidelines do 
not apply to agreements with final consumers where the 
latter are not undertakings, since Article 101 only applies 
to agreements between undertakings.

(3) By issuing these Guidelines, the Commission aims to 
help companies conduct their own assessment of vertical 
agreements under EU competition rules. The standards set 
forth in these Guidelines cannot be applied mechanically, 
but must be applied with due consideration for the specific 
circumstances of each case. Each case must be evaluated in 
the light of its own facts.

(4) These Guidelines are without prejudice to the case-law 
of the General Court and the Court of Justice of the 
European Union concerning the application of Article 101 
to vertical agreements. The Commission will continue to 
monitor the operation of the Block Exemption Regulation 
and Guidelines based on market information from stake-
holders and national competition authorities and may 
revise this notice in the light of future developments and 
of evolving insight.

2. Applicability of Article 101 to vertical 
agreements

(5) Article 101 applies to vertical agreements that may affect 
trade between Member States and that prevent, restrict 
or distort competition (‘vertical restraints’)4. Article 101 
provides a legal framework for the assessment of vertical 
restraints, which takes into consideration the distinction 
between anti-competitive and pro-competitive effects. 
Article 101(1) prohibits those agreements which appre-
ciably restrict or distort competition, while Article 101(3) 
exempts those agreements which confer sufficient benefits 
to outweigh the anti-competitive effects 5.

(6) For most vertical restraints, competition concerns can 
only arise if there is insufficient competition at one or more 
levels of trade, that is, if there is some degree of market 
power at the level of the supplier or the buyer or at both 
levels. Vertical restraints are generally less harmful than 1 With effect from 1 December 2009, Articles 81 and 82 of the EC 

Treaty have become Articles 101 and, 102, respectively, of the Treaty on 
the Functioning of the European Union (‘TFEU’). The two sets of provi-
sions are, in substance, identical. For the purposes of these Guidelines, 
references to Articles 101 and 102 of the TFEU should be understood as 
references to Articles 81 and 82, respectively, of the EC Treaty where 
appropriate. The TFEU also introduced certain changes in terminology, 
such as the replacement of ‘Community’ by ‘Union’ and ‘common market’ 
by ‘internal market’. The terminology of the TFEU will be used throughout 
these Guidelines.
2 These Guidelines replace the Commission Notice – Guidelines on Vertical 
Restraints, OJ C 291, 13.10.2000, p. 1.
3 OJ L 102, 23.4.2010, p. 1.

4 See inter alia judgments of the Court of Justice in Joined Cases 56/64 
and 58/64 Grundig-Consten v Commission [1966] ECR 299; Case 56/65 
Technique Minière v Maschinenbau Ulm [1966] ECR 235; and judgment 
of the Court of First Instance in Case T-77/92 Parker Pen v Commission 
[1994] ECR II-549.
5 See Communication from the Commission - Notice – Guidelines on the 
application of Article 81(3) of the Treaty, OJ C 101, 27.4.2004, p. 97 for the 
Commission’s general methodology and interpretation of the conditions 
for applying Article 101(1) and in particular Article 101(3).
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horizontal restraints and may provide substantial scope for 
efficiencies.

(7) The objective of Article 101 is to ensure that under-
takings do not use agreements – in this context, vertical 
agreements – to restrict competition on the market to the 

detriment of consumers. Assessing vertical restraints is also 
important in the context of the wider objective of achieving 
an integrated internal market. Market integration enhances 
competition in the European Union. Companies should not 
be allowed to re-establish private barriers between Member 
States where State barriers have been successfully abolished.

II. Vertical agreements which generally fall outside the scope of Article 101(1)

1. Agreements of minor importance and SMEs

(8) Agreements that are not capable of appreciably affecting 
trade between Member States or of appreciably restricting 
competition by object or effect do not fall within the scope 
of Article 101(1). The Block Exemption Regulation applies 
only to agreements falling within the scope of application 
of Article 101(1). These Guidelines are without prejudice 
to the application of Commission Notice on agreements 
of minor importance which do not appreciably restrict 
competition under Article 81(1) of the Treaty establishing 
the European Community (de minimis)6 or any future de 
minimis notice.

(9) Subject to the conditions set out in the de minimis notice 
concerning hardcore restrictions and cumulative effect 
issues, vertical agreements entered into by non-competing 
undertakings whose individual market share on the relevant 
market does not exceed 15% are generally considered to fall 
outside the scope of Article 101(1) 7. There is no presump-
tion that vertical agreements concluded by undertakings 
having more than 15% market share automatically infringe 
Article 101(1). Agreements between undertakings whose 
market share exceeds the 15% threshold may still not have 
an appreciable effect on trade between Member States or 
may not constitute an appreciable restriction of competi-
tion8. Such agreements need to be assessed in their legal 
and economic context. The criteria for the assessment 
of individual agreements are set out in paragraphs (96) 
to (229).

(10) As regards hardcore restrictions referred to in the 
de minimis notice, Article 101(1) may apply below the 
15% threshold, provided that there is an appreciable effect 
on trade between Member States and on competition. 
The applicable case-law of the Court of Justice and the 
General Court is relevant in this respect9. Reference is also 
made to the possible need to assess positive and negative 
effects of hardcore restrictions as described in particular in 
paragraph (47) of these Guidelines.

(11) In addition, the Commission considers that, subject 
to cumulative effect and hardcore restrictions, vertical 

agreements between small and medium-sized undertakings 
as defined in the Annex to Commission Recommendation 
of 6 May 2003 concerning the definition of micro, small 
and medium-sized enterprises10 are rarely capable of 
appreciably affecting trade between Member States or of 
appreciably restricting competition within the meaning 
of Article 101(1), and therefore generally fall outside the 
scope of Article 101(1). In cases where such agreements 
nonetheless meet the conditions for the application of 
Article 101(1), the Commission will normally refrain from 
opening proceedings for lack of sufficient interest for the 
European Union unless those undertakings collectively or 
individually hold a dominant position in a substantial part 
of the internal market.

2. Agency agreements

2.1. Definition of agency agreements

(12) An agent is a legal or physical person vested with the 
power to negotiate and/or conclude contracts on behalf of 
another person (the principal), either in the agent’s own 
name or in the name of the principal, for the:

– purchase of goods or services by the principal, or

– sale of goods or services supplied by the principal.

(13) The determining factor in defining an agency agree-
ment for the application of Article 101(1) is the financial 
or commercial risk borne by the agent in relation to the 
activities for which it has been appointed as an agent 
by the principal11. In this respect it is not material for 
the assessment whether the agent acts for one or several 
principals. Neither is material for this assessment the 
qualification given to their agreement by the parties or 
national legislation.

(14) There are three types of financial or commercial risk 
that are material to the definition of an agency agreement 
for the application of Article 101(1). First, there are the 
contract-specific risks which are directly related to the 
contracts concluded and/or negotiated by the agent on 
behalf of the principal, such as financing of stocks. Secondly, 
there are the risks related to market-specific investments. 

10 OJ L 124, 20.5.2003, p. 36.
11 See judgment of the Court of First Instance in Case T-325/01 Daimler 
Chrysler v Commission [2005] ECR II-3319; judgments of the Court of 
Justice in Case C-217/05 Confederación Espanola de Empresarios de 
Estaciones de Servicio v CEPSA [2006] ECR I-11987; and Case C-279/06 
CEPSA Estaciones de Servicio SA v LV Tobar e Hijos SL [2008] ECR I-6681.

6 OJ C 368, 22.12.2001, p. 13.
7 For agreements between competing undertakings the de minimis 
market share threshold is 10% for their collective market share on each 
affected relevant market.
8 See judgment of the Court of First Instance in Case T-7/93 Langnese- Iglo 
v Commission [1995] ECR II-1533, paragraph 98.
9 See judgments of the Court of Justice in Case 5/69 Völk v Vervaecke 
[1969] ECR 295; Case 1/71 Cadillon v Höss [1971] ECR 351 and Case 
C-306/96 Javico v Yves Saint Laurent [1998] ECR I-1983, paragraphs 16 
and 17.
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These are investments specifically required for the type 
of activity for which the agent has been appointed by the 
principal, that is, which are required to enable the agent 
to conclude and/or negotiate this type of contract. Such 
investments are usually sunk, which means that upon 
leaving that particular field of activity the investment 
cannot be used for other activities or sold other than at a 
significant loss. Thirdly, there are the risks related to other 
activities undertaken on the same product market, to the 
extent that the principal requires the agent to undertake 
such activities, but not as an agent on behalf of the principal 
but for its own risk.

(15) For the purposes of applying Article 101(1), the 
agreement will be qualified as an agency agreement if the 
agent does not bear any, or bears only insignificant, risks 
in relation to the contracts concluded and/or negotiated 
on behalf of the principal, in relation to market-specific 
investments for that field of activity, and in relation to other 
activities required by the principal to be undertaken on the 
same product market. However, risks that are related to the 
activity of providing agency services in general, such as the 
risk of the agent’s income being dependent upon its success 
as an agent or general investments in for instance premises 
or personnel, are not material to this assessment.

(16) For the purpose of applying Article 101(1), an agree-
ment will thus generally be considered an agency agreement 
where property in the contract goods bought or sold does 
not vest in the agent, or the agent does not himself supply 
the contract services and where the agent:

(a) does not contribute to the costs relating to the supply/
purchase of the contract goods or services, including the 
costs of transporting the goods. This does not preclude the 
agent from carrying out the transport service, provided that 
the costs are covered by the principal;

(b) does not maintain at its own cost or risk stocks of the 
contract goods, including the costs of financing the stocks 
and the costs of loss of stocks and can return unsold goods 
to the principal without charge, unless the agent is liable 
for fault (for example, by failing to comply with reasonable 
security measures to avoid loss of stocks);

(c) does not undertake responsibility towards third parties 
for damage caused by the product sold (product liability), 
unless, as agent, it is liable for fault in this respect;

(d) does not take responsibility for customers’ non-perfor-
mance of the contract, with the exception of the loss of the 
agent’s commission, unless the agent is liable for fault (for 
example, by failing to comply with reasonable security or 
anti-theft measures or failing to comply with reasonable 
measures to report theft to the principal or police or to 
communicate to the principal all necessary information 
available to him on the customer’s financial reliability);

(e) is not, directly or indirectly, obliged to invest in sales 
promotion, such as contributions to the advertising budgets 
of the principal;

(f ) does not make market-specific investments in equip-
ment, premises or training of personnel, such as for example 
the petrol storage tank in the case of petrol retailing or 
specific software to sell insurance policies in case of insur-
ance agents, unless these costs are fully reimbursed by the 
principal;

(g) does not undertake other activities within the same 
product market required by the principal, unless these 
activities are fully reimbursed by the principal.

(17) This list is not exhaustive. However, where the agent 
incurs one or more of the risks or costs mentioned in 
paragraphs (14), (15) and (16), the agreement between 
agent and principal will not be qualified as an agency 
agreement. The question of risk must be assessed on a 
case-by-case basis, and with regard to the economic reality 
of the situation rather than the legal form. For practical 
reasons, the risk analysis may start with the assessment 
of the contract-specific risks. If contract-specific risks are 
incurred by the agent, it will be enough to conclude that the 
agent is an independent distributor. On the contrary, if the 
agent does not incur contract-specific risks, then it will be 
necessary to continue further the analysis by assessing the 
risks related to market-specific investments. Finally, if the 
agent does not incur any contract-specific risks and risks 
related to market-specific investments, the risks related to 
other required activities within the same product market 
may have to be considered.

2.2. The application of Article 101(1) to agency 
agreements

(18) In the case of agency agreements as defined in 
section 2.1, the selling or purchasing function of the agent 
forms part of the principal’s activities. Since the principal 
bears the commercial and financial risks related to the 
selling and purchasing of the contract goods and services all 
obligations imposed on the agent in relation to the contracts 
concluded and/or negotiated on behalf of the principal fall 
outside Article 101(1). The following obligations on the 
agent’s part will be considered to form an inherent part of 
an agency agreement, as each of them relates to the ability 
of the principal to fix the scope of activity of the agent in 
relation to the contract goods or services, which is essential 
if the principal is to take the risks and therefore to be in a 
position to determine the commercial strategy:

(a) limitations on the territory in which the agent may sell 
these goods or services;

(b) limitations on the customers to whom the agent may 
sell these goods or services;

(c) the prices and conditions at which the agent must sell 
or purchase these goods or services.

(19) In addition to governing the conditions of sale or 
purchase of the contract goods or services by the agent on 
behalf of the principal, agency agreements often contain 
provisions which concern the relationship between the 
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agent and the principal. In particular, they may contain a 
provision preventing the principal from appointing other 
agents in respect of a given type of transaction, customer 
or territory (exclusive agency provisions) and/or a provision 
preventing the agent from acting as an agent or distributor 
of undertakings which compete with the principal (single 
branding provisions). Since the agent is a separate under-
taking from the principal, the provisions which concern 
the relationship between the agent and the principal may 
infringe Article 101(1). Exclusive agency provisions will 
in general not lead to anti-competitive effects. However, 
single branding provisions and post-term non-compete 
provisions, which concern inter-brand competition, may 
infringe Article 101(1) if they lead to or contribute to a 
(cumulative) foreclosure effect on the relevant market where 
the contract goods or services are sold or purchased (see 
in particular Section VI.2.1). Such provisions may benefit 
from the Block Exemption Regulation, in particular when 
the conditions provided in Article 5 of that Regulation are 
fulfilled. They can also be individually justified by efficiencies 
under Article 101(3) as for instance described in paragraphs 
(144) to (148).

(20) An agency agreement may also fall within the scope 
of Article 101(1), even if the principal bears all the relevant 
financial and commercial risks, where it facilitates collusion. 
That could, for instance, be the case when a number of 
principals use the same agents while collectively excluding 
others from using these agents, or when they use the agents 
to collude on marketing strategy or to exchange sensitive 
market information between the principals.

(21) Where the agent bears one or more of the relevant risks 
as described in paragraph (16), the agreement between agent 
and principal does not constitute an agency agreement for 
the purpose of applying Article 101(1). In that situation, 
the agent will be treated as an independent undertaking and 
the agreement between agent and principal will be subject 
to Article 101(1) as any other vertical agreement.

3. Subcontracting agreements

(22) Subcontracting concerns a contractor providing 
technology or equipment to a subcontractor that under-
takes to produce certain products on the basis thereof 
(exclusively) for the contractor. Subcontracting is covered 
by Commission notice of 18 December 1978 concerning 
the assessment of certain subcontracting agreements in 
relation to Article 85(1) of the EEC Treaty 12 (hereinafter 
‘subcontracting notice’). According to that notice, which 
remains applicable, subcontracting agreements whereby 
the subcontractor undertakes to produce certain products 
exclusively for the contractor generally fall outside the 
scope of Article 101(1) provided that the technology or 
equipment is necessary to enable the subcontractor to 
produce the products. However, other restrictions imposed 
on the subcontractor such as the obligation not to conduct 
or exploit its own research and development or not to 
produce for third parties in general may fall within the 
scope of Article 10113.

III. Application of the Block Exemption Regulation

1. Safe harbour created by the Block Exemption 
Regulation

(23) For most vertical restraints, competition concerns 
can only arise if there is insufficient competition at one 
or more levels of trade, that is, if there is some degree of 
market power at the level of the supplier or the buyer or 
at both levels. Provided that they do not contain hardcore 
restrictions of competition, which are restrictions of compe-
tition by object, the Block Exemption Regulation creates a 
presumption of legality for vertical agreements depending 
on the market share of the supplier and the buyer. Pursuant 
to Article 3 of the Block Exemption Regulation, it is the 
supplier’s market share on the market where it sells the 
contract goods or services and the buyer’s market share on 
the market where it purchases the contract goods or services 
which determine the applicability of the block exemption. 
In order for the block exemption to apply, the supplier’s and 
the buyer’s market share must each be 30% or less. Section V 
of these Guidelines provides guidance on how to define the 
relevant market and calculate the market shares. Above the 
market share threshold of 30%, there is no presumption that 
vertical agreements fall within the scope of Article 101(1) 
or fail to satisfy the conditions of Article 101(3) but there is 
also no presumption that vertical agreements falling within 

the scope of Article 101(1) will usually satisfy the conditions 
of Article 101(3).

2. Scope of the Block Exemption Regulation

2.1. Definition of vertical agreements

(24) Article 1(1)(a) of the Block Exemption Regulation 
defines a ‘vertical agreement’ as ‘an agreement or concerted 
practice entered into between two or more undertakings 
each of which operates, for the purposes of the agreement or 
the concerted practice, at a different level of the production 
or distribution chain, and relating to the conditions under 
which the parties may purchase, sell or resell certain goods 
or services’.

(25) The definition of ‘vertical agreement’ referred to in 
paragraph (24) has four main elements:

(a) The Block Exemption Regulation applies to agreements 
and concerted practices. The Block Exemption Regulation 
does not apply to unilateral conduct of the undertakings 
concerned. Such unilateral conduct can fall within the 

12 OJ C 1, 3.1.1979, p. 2.
13 See paragraph 3 of the subcontracting notice.
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scope of Article 102 which prohibits abuses of a dominant 
position. For there to be an agreement within the meaning 
of Article 101 it is sufficient that the parties have expressed 
their joint intention to conduct themselves on the market in 
a specific way. The form in which that intention is expressed 
is irrelevant as long as it constitutes a faithful expression of 
the parties’ intention. In case there is no explicit agreement 
expressing the concurrence of wills, the Commission will 
have to prove that the unilateral policy of one party receives 
the acquiescence of the other party. For vertical agreements, 
there are two ways in which acquiescence with a particular 
unilateral policy can be established. First, the acquiescence 
can be deduced from the powers conferred upon the parties 
in a general agreement drawn up in advance. If the clauses of 
the agreement drawn up in advance provide for or authorise 
a party to adopt subsequently a specific unilateral policy 
which will be binding on the other party, the acquiescence 
of that policy by the other party can be established on the 
basis thereof 14. Secondly, in the absence of such an explicit 
acquiescence, the Commission can show the existence of 
tacit acquiescence. For that it is necessary to show first that 
one party requires explicitly or implicitly the cooperation 
of the other party for the implementation of its unilateral 
policy and second that the other party complied with that 
requirement by implementing that unilateral policy in 
practice 15. For instance, if after a supplier’s announcement of 
a unilateral reduction of supplies in order to prevent parallel 
trade, distributors reduce immediately their orders and stop 
engaging in parallel trade, then those distributors tacitly 
acquiesce to the supplier’s unilateral policy. This can however 
not be concluded if the distributors continue to engage in 
parallel trade or try to find new ways to engage in parallel 
trade. Similarly, for vertical agreements, tacit acquiescence 
may be deduced from the level of coercion exerted by a 
party to impose its unilateral policy on the other party or 
parties to the agreement in combination with the number 
of distributors that are actually implementing in practice 
the unilateral policy of the supplier. For instance, a system 
of monitoring and penalties, set up by a supplier to penalise 
those distributors that do not comply with its unilateral 
policy, points to tacit acquiescence with the supplier’s 
unilateral policy if this system allows the supplier to imple-
ment in practice its policy. The two ways of establishing 
acquiescence described in this paragraph can be used jointly;

(b) The agreement or concerted practice is between two 
or more undertakings. Vertical agreements with final 
consumers not operating as an undertaking are not covered 
by the Block Exemption Regulation. More generally, agree-
ments with final consumers do not fall under Article 101(1), 
as that article applies only to agreements between undertak-
ings, decisions by associations of undertakings and concerted 
practices of undertakings. This is without prejudice to the 
possible application of Article 102;

(c) The agreement or concerted practice is between under-
takings each operating, for the purposes of the agreement, at 
a different level of the production or distribution chain. This 

means for instance that one undertaking produces a raw 
material which the other undertaking uses as an input, or 
that the first is a manufacturer, the second a wholesaler and 
the third a retailer. This does not preclude an undertaking 
from being active at more than one level of the production 
or distribution chain;

(d) The agreements or concerted practices relate to the 
conditions under which the parties to the agreement, the 
supplier and the buyer, ‘may purchase, sell or resell certain 
goods or services’. This reflects the purpose of the Block 
Exemption Regulation to cover purchase and distribu-
tion agreements. These are agreements which concern the 
conditions for the purchase, sale or resale of the goods or 
services supplied by the supplier and/or which concern the 
conditions for the sale by the buyer of the goods or services 
which incorporate these goods or services. Both the goods 
or services supplied by the supplier and the resulting goods 
or services are considered to be contract goods or services 
under the Block Exemption Regulation. Vertical agreements 
relating to all final and intermediate goods and services 
are covered. The only exception is the automobile sector, 
as long as this sector remains covered by a specific block 
exemption such as that granted by Commission Regulation 
(EC) No 1400/2002 of 31 July 2002 on the application 
of Article 81(3) of the Treaty to categories of vertical 
agreements and concerted practices in the motor vehicle 
sector 16 or its successor. The goods or services provided by 
the supplier may be resold by the buyer or may be used as 
an input by the buyer to produce its own goods or services.

(26) The Block Exemption Regulation also applies to goods 
sold and purchased for renting to third parties. However, 
rent and lease agreements as such are not covered, as no 
good or service is sold by the supplier to the buyer. More 
generally, the Block Exemption Regulation does not cover 
restrictions or obligations that do not relate to the condi-
tions of purchase, sale and resale, such as an obligation 
preventing parties from carrying out independent research 
and development which the parties may have included in an 
otherwise vertical agreement. In addition, Article 2(2) to (5) 
of the Block Exemption Regulation directly or indirectly 
excludes certain vertical agreements from the application 
of that Regulation.

2.2. Vertical agreements between competitors

(27) Article 2(4) of the Block Exemption Regulation 
explicitly excludes ‘vertical agreements entered into between 
competing undertakings’ from its application. Vertical 
agreements between competitors are dealt with, as regards 
possible collusion effects, in the Commission Guidelines 
on the applicability of Article 81 of the EC Treaty to 
horizontal cooperation agreements17. However, the vertical 
aspects of such agreements need to be assessed under 
these Guidelines. Article 1(1)(c) of the Block Exemption 
Regulation defines a competing undertaking as ‘an actual or 
potential competitor’. Two companies are treated as actual 

15 Judgment of the Court of First Instance in Case T-41/96 Bayer AG v 
Commission [2000] ECR II-3383.
16 OJ L 203, 1.8.2002, p. 30.

14 Judgment of the Court of Justice in Case C-74/04 P Commission v 
Volkswagen AG [2006] ECR I-6585.
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competitors if they are active on the same relevant market. 
A company is treated as a potential competitor of another 
company if, absent the agreement, in case of a small but 
permanent increase in relative prices it is likely that this first 
company, within a short period of time normally not longer 
than one year, would undertake the necessary additional 
investments or other necessary switching costs to enter the 
relevant market on which the other company is active. That 
assessment must be based on realistic grounds; the mere 
theoretical possibility of entering a market is not sufficient18. 
A distributor that provides specifications to a manufacturer 
to produce particular goods under the distributor’s brand 
name is not to be considered a manufacturer of such own-
brand goods.

(28) Article 2(4) of the Block Exemption Regulation 
contains two exceptions to the general exclusion of vertical 
agreements between competitors. These exceptions concern 
non-reciprocal agreements. Non-reciprocal agreements 
between competitors are covered by the Block Exemption 
Regulation where (a) the supplier is a manufacturer and 
distributor of goods, while the buyer is only a distributor 
and not also a competing undertaking at the manufacturing 
level, or (b) the supplier is a provider of services operating 
at several levels of trade, while the buyer operates at the 
retail level and is not a competing undertaking at the level 
of trade where it purchases the contract services. The first 
exception covers situations of dual distribution, that is, the 
manufacturer of particular goods also acts as a distributor 
of the goods in competition with independent distributors 
of its goods. In case of dual distribution it is considered 
that in general any potential impact on the competitive 
relationship between the manufacturer and retailer at the 
retail level is of lesser importance than the potential impact 
of the vertical supply agreement on competition in general 
at the manufacturing or retail level. The second exception 
covers similar situations of dual distribution, but in this case 
for services, when the supplier is also a provider of products 
at the retail level where the buyer operates.

2.3. Associations of retailers

(29) Article 2(2) of the Block Exemption Regulation 
includes in its application vertical agreements entered into 
by an association of undertakings which fulfils certain 
conditions and thereby excludes from the Block Exemption 
Regulation vertical agreements entered into by all other 
associations. Vertical agreements entered into between an 
association and its members, or between an association 
and its suppliers, are covered by the Block Exemption 
Regulation only if all the members are retailers of goods (not 
services) and if each individual member of the association 
has a turnover not exceeding EUR 50 million. Retailers are 
distributors reselling goods to final consumers. Where only 
a limited number of the members of the association have 
a turnover exceeding the EUR 50 million threshold and 

where these members together represent less than 15% of 
the collective turnover of all the members combined, the 
assessment under Article 101 will normally not be affected.

(30) An association of undertakings may involve both 
horizontal and vertical agreements. The horizontal agree-
ments must be assessed according to the principles set 
out in the Guidelines on the applicability of Article 81 of 
the EC Treaty to horizontal cooperation agreements19. If 
that assessment leads to the conclusion that a cooperation 
between undertakings in the area of purchasing or selling is 
acceptable, a further assessment will be necessary to examine 
the vertical agreements concluded by the association with 
its suppliers or its individual members. The latter assessment 
will follow the rules of the Block Exemption Regulation 
and these Guidelines. For instance, horizontal agreements 
concluded between the members of the association or 
decisions adopted by the association, such as the decision 
to require the members to purchase from the associa-
tion or the decision to allocate exclusive territories to the 
members must first be assessed as a horizontal agreement. 
Once that assessment leads to the conclusion that the 
horizontal agreement is not anticompetitive, an assess-
ment of the vertical agreements between the association 
and individual members or between the association and 
suppliers is necessary.

2.4. Vertical agreements containing provisions on 
intellectual property rights (IPRs)

(31) Article 2(3) of the Block Exemption Regulation 
includes vertical agreements containing certain provi-
sions relating to the assignment of IPRs to or use of IPRs 
by the buyer in its application and thereby excludes all 
other vertical agreements containing IPR provisions from 
the Block Exemption Regulation. The Block Exemption 
Regulation applies to vertical agreements containing IPR 
provisions where five conditions are fulfilled:

(a) The IPR provisions must be part of a vertical agreement, 
that is, an agreement with conditions under which the 
parties may purchase, sell or resell certain goods or services;

(b) The IPRs must be assigned to, or licensed for use by, 
the buyer;

(c) The IPR provisions must not constitute the primary 
object of the agreement;

(d) The IPR provisions must be directly related to the 
use, sale or resale of goods or services by the buyer or its 
customers. In the case of franchising where marketing 
forms the object of the exploitation of the IPRs, the goods 
or services are distributed by the master franchisee or the 
franchisees;

(e) The IPR provisions, in relation to the contract goods or 
services, must not contain restrictions of competition having 

19 See paragraph (27).

17 OJ C 3, 6.1.2001, p. 2. A revision of those Guidelines is forth-coming.
18 See Commission Notice on the definition of the relevant market for 
the purposes of Community competition law, OJ C 372, 9.12.1997, p. 5, 
paragraphs 20 to 24, the Commission’s Thirteenth Report on Competition 
Policy, point 55, and Commission Decision 90/410/EEC in Case No 
IV/32.009 - Elopak/Metal Box-Odin, OJ L 209, 8.8.1990, p. 15.
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the same object as vertical restraints which are not exempted 
under the Block Exemption Regulation.

(32) Such conditions ensure that the Block Exemption 
Regulation applies to vertical agreements where the use, 
sale or resale of goods or services can be performed more 
effectively because IPRs are assigned to or licensed for use 
by the buyer. In other words, restrictions concerning the 
assignment or use of IPRs can be covered when the main 
object of the agreement is the purchase or distribution of 
goods or services.

(33) The first condition makes clear that the context in 
which the IPRs are provided is an agreement to purchase 
or distribute goods or an agreement to purchase or provide 
services and not an agreement concerning the assignment 
or licensing of IPRs for the manufacture of goods, nor a 
pure licensing agreement. The Block Exemption Regulation 
does not cover for instance:

(a) agreements where a party provides another party with 
a recipe and licenses the other party to produce a drink 
with this recipe;

(b) agreements under which one party provides another 
party with a mould or master copy and licenses the other 
party to produce and distribute copies;

(c) the pure licence of a trade mark or sign for the purposes 
of merchandising;

(d) sponsorship contracts concerning the right to advertise 
oneself as being an official sponsor of an event;

(e) copyright licensing such as broadcasting contracts 
concerning the right to record and/or broadcast an event.

(34) The second condition makes clear that the Block 
Exemption Regulation does not apply when the IPRs are 
provided by the buyer to the supplier, no matter whether 
the IPRs concern the manner of manufacture or of distribu-
tion. An agreement relating to the transfer of IPRs to the 
supplier and containing possible restrictions on the sales 
made by the supplier is not covered by the Block Exemption 
Regulation. That means, in particular, that subcontracting 
involving the transfer of know-how to a subcontractor20 
does not fall within the scope of application of the Block 
Exemption Regulation (see also paragraph (22)). However, 
vertical agreements under which the buyer provides only 
specifications to the supplier which describe the goods or 
services to be supplied fall within the scope of application 
of the Block Exemption Regulation.

(35) The third condition makes clear that in order to be 
covered by the Block Exemption Regulation, the primary 
object of the agreement must not be the assignment or 
licensing of IPRs. The primary object must be the purchase, 
sale or resale of goods or services and the IPR provisions 
must serve the implementation of the vertical agreement.

(36) The fourth condition requires that the IPR provisions 
facilitate the use, sale or resale of goods or services by the 
buyer or its customers. The goods or services for use or 
resale are usually supplied by the licensor but may also be 
purchased by the licensee from a third supplier. The IPR 
provisions will normally concern the marketing of goods or 
services. An example would be a franchise agreement where 
the franchisor sells goods for resale to the franchisee and 
licenses the franchisee to use its trade mark and know-how 
to market the goods or where the supplier of a concentrated 
extract licenses the buyer to dilute and bottle the extract 
before selling it as a drink.

(37) The fifth condition highlights the fact that the IPR 
provisions should not have the same object as any of 
the hardcore restrictions listed in Article 4 of the Block 
Exemption Regulation or any of the restrictions excluded 
from the coverage of the Block Exemption Regulation by 
Article 5 of that Regulation (see paragraphs (47) to (69) 
of these Guidelines).

(38) Intellectual property rights relevant to the imple-
mentation of vertical agreements within the meaning of 
Article 2(3) of the Block Exemption Regulation generally 
concern three main areas: trade marks, copyright and 
know-how.

Trademark

(39) A trade mark licence to a distributor may be related 
to the distribution of the licensor’s products in a particular 
territory. If it is an exclusive licence, the agreement amounts 
to exclusive distribution.

Copyright

(40) Resellers of goods covered by copyright (books, soft-
ware, etc.) may be obliged by the copyright holder only to 
resell under the condition that the buyer, whether another 
reseller or the end user, shall not infringe the copyright. 
Such obligations on the reseller, to the extent that they 
fall under Article 101(1) at all, are covered by the Block 
Exemption Regulation.

(41) Agreements, under which hard copies of software are 
supplied for resale and where the reseller does not acquire a 
licence to any rights over the software but only has the right 
to resell the hard copies, are to be regarded as agreements for 
the supply of goods for resale for the purpose of the Block 
Exemption Regulation. Under that form of distribution, 
licensing the software only occurs between the copyright 
owner and the user of the software. It may take the form of 
a ‘shrink wrap’ licence, that is, a set of conditions included in 
the package of the hard copy which the end user is deemed 
to accept by opening the package.

(42) Buyers of hardware incorporating software protected 
by copyright may be obliged by the copyright holder not to 
infringe the copyright, and must therefore not make copies 
and resell the software or make copies and use the software 
in combination with other hardware. Such use-restrictions, 

20 See the subcontracting notice (referred to in paragraph (22)).
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to the extent that they fall within Article 101(1) at all, are 
covered by the Block Exemption Regulation.

Know-how

(43) Franchise agreements, with the exception of industrial 
franchise agreements, are the most obvious example of 
where know-how for marketing purposes is communicated 
to the buyer21. Franchise agreements contain licences of 
intellectual property rights relating to trade marks or signs 
and know-how for the use and distribution of goods or 
the provision of services. In addition to the licence of 
IPR, the franchisor usually provides the franchisee during 
the life of the agreement with commercial or technical 
assistance, such as procurement services, training, advice 
on real estate, financial planning etc. The licence and the 
assistance are integral components of the business method 
being franchised.

(44) Licensing contained in franchise agreements is covered 
by the Block Exemption Regulation where all five condi-
tions listed in paragraph (31) are fulfilled. Those conditions 
are usually fulfilled as under most franchise agreements, 
including master franchise agreements, the franchisor 
provides goods and/or services, in particular commercial 
or technical assistance services, to the franchisee. The IPRs 
help the franchisee to resell the products supplied by the 
franchisor or by a supplier designated by the franchisor or 
to use those products and sell the resulting goods or services. 
Where the franchise agreement only or primarily concerns 
licensing of IPRs, it is not covered by the Block Exemption 
Regulation, but the Commission will, as a general rule, apply 
the principles set out in the Block Exemption Regulation 
and these Guidelines to such an agreement.

(45) The following IPR-related obligations are generally 
considered necessary to protect the franchisor’s intel-
lectual property rights and are, where these obligations fall 
under Article 101(1), also covered by the Block Exemption 
Regulation:

(a) an obligation on the franchisee not to engage, directly 
or indirectly, in any similar business;

(b) an obligation on the franchisee not to acquire financial 
interests in the capital of a competing undertaking such 
as would give the franchisee the power to influence the 
economic conduct of such undertaking;

(c) an obligation on the franchisee not to disclose to third 
parties the know-how provided by the franchisor as long 
as this know-how is not in the public domain;

(d) an obligation on the franchisee to communicate to 
the franchisor any experience gained in exploiting the 
franchise and to grant the franchisor, and other franchisees, 
a non-exclusive licence for the know-how resulting from 
that experience;

(e) an obligation on the franchisee to inform the franchisor 
of infringements of licensed intellectual property rights, to 
take legal action against infringers or to assist the franchisor 
in any legal actions against infringers;

(f ) an obligation on the franchisee not to use know-how 
licensed by the franchisor for purposes other than the 
exploitation of the franchise;

(g) an obligation on the franchisee not to assign the rights 
and obligations under the franchise agreement without the 
franchisor’s consent.

2.5. Relationship to other block exemption 
regulations

(46) Article 2(5) states that the Block Exemption 
Regulation does ‘not apply to vertical agreements the 
subject matter of which falls within the scope of any other 
block exemption regulation, unless otherwise provided for 
in such a regulation’. The Block Exemption Regulation 
does not therefore apply to vertical agreements covered by 
Commission Regulation (EC) No 772/2004 of 27 April 
2004 on the application of Article 81(3) of the Treaty to 
categories of technology transfer agreements22, Regulation 
1400/2002 on the application of Article 81(3) of the Treaty 
to categories of vertical agreements and concerted practices 
in the motor vehicle sector23 or Commission Regulation 
(EC) No 2658/2000 of 29 November 2000 on the applica-
tion of Article 81(3) of the Treaty to categories of speciali-
sation agreements24 and Commission Regulation (EC) 
No 2659/2000 of 29 November 2000 on the application 
of Article 81(3) of the Treaty to categories of research and 
development agreements25 exempting vertical agreements 
concluded in connection with horizontal agreements, or any 
future regulations of that kind, unless otherwise provided 
for in such a regulation.

3. Hardcore restrictions under the Block 
Exemption Regulation

(47) Article 4 of the Block Exemption Regulation contains 
a list of hardcore restrictions which lead to the exclusion 
of the whole vertical agreement from the scope of applica-
tion of the Block Exemption Regulation26. Where such 
a hardcore restriction is included in an agreement, that 
agreement is presumed to fall within Article 101(1). It is 
also presumed that the agreement is unlikely to fulfil the 
conditions of Article 101(3), for which reason the block 
exemption does not apply. However, undertakings may 
demonstrate pro-competitive effects under Article 101(3) 
in an individual case 27. Where the undertakings substantiate 
that likely efficiencies result from including the hardcore 
restriction in the agreement and demonstrate that in 
general all the conditions of Article 101(3) are fulfilled, the 

22 OJ L 123, 27.4.2004, p. 11.
23 See paragraph (25).
24 OJ L 304, 5.12.2000, p. 3.
25 OJ L 304, 5.12.2000, p. 7.

21 paragraphs 43–45 apply by analogy to other types of distribution 
agreements which involve the transfer of substantial know-how from 
supplier to buyer.
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Commission will be required to effectively assess the likely 
negative impact on competition before making an ultimate 
assessment of whether the conditions of Article 101(3) are 
fulfilled 28.

(48) The hardcore restriction set out in Article 4(a) of the 
Block Exemption Regulation concerns resale price main-
tenance (RPM), that is, agreements or concerted practices 
having as their direct or indirect object the establishment of 
a fixed or minimum resale price or a fixed or minimum price 
level to be observed by the buyer. In the case of contractual 
provisions or concerted practices that directly establish 
the resale price, the restriction is clear cut. However, RPM 
can also be achieved through indirect means. Examples of 
the latter are an agreement fixing the distribution margin, 
fixing the maximum level of discount the distributor can 
grant from a prescribed price level, making the grant of 
rebates or reimbursement of promotional costs by the 
supplier subject to the observance of a given price level, 
linking the prescribed resale price to the resale prices of 
competitors, threats, intimidation, warnings, penalties, delay 
or suspension of deliveries or contract terminations in rela-
tion to observance of a given price level. Direct or indirect 
means of achieving price fixing can be made more effective 
when combined with measures to identify price-cutting 
distributors, such as the implementation of a price moni-
toring system, or the obligation on retailers to report other 
members of the distribution network that deviate from the 
standard price level. Similarly, direct or indirect price fixing 
can be made more effective when combined with measures 
which may reduce the buyer’s incentive to lower the resale 
price, such as the supplier printing a recommended resale 
price on the product or the supplier obliging the buyer to 
apply a most-favoured-customer clause. The same indirect 
means and the same ‘supportive’ measures can be used to 
make maximum or recommended prices work as RPM. 
However, the use of a particular supportive measure or the 
provision of a list of recommended prices or maximum 
prices by the supplier to the buyer is not considered in itself 
as leading to RPM.

(49) In the case of agency agreements, the principal normally 
establishes the sales price, as the agent does not become the 
owner of the goods. However, where such an agreement 
cannot be qualified as an agency agreement for the purposes 
of applying Article 101(1) (see paragraphs (12) to (21)) an 
obligation preventing or restricting the agent from sharing 

its commission, fixed or variable, with the customer would 
be a hardcore restriction under Article 4(a) of the Block 
Exemption Regulation. In order to avoid including such a 
hardcore restriction in the agreement, the agent should thus 
be left free to lower the effective price paid by the customer 
without reducing the income for the principal 29.

(50) The hardcore restriction set out in Article 4(b) of 
the Block Exemption Regulation concerns agreements 
or concerted practices that have as their direct or indirect 
object the restriction of sales by a buyer party to the agree-
ment or its customers, in as far as those restrictions relate 
to the territory into which or the customers to whom 
the buyer or its customers may sell the contract goods 
or services. This hardcore restriction relates to market 
partitioning by territory or by customer group. That may 
be the result of direct obligations, such as the obligation 
not to sell to certain customers or to customers in certain 
territories or the obligation to refer orders from these 
customers to other distributors. It may also result from 
indirect measures aimed at inducing the distributor not 
to sell to such customers, such as refusal or reduction of 
bonuses or discounts, termination of supply, reduction of 
supplied volumes or limitation of supplied volumes to the 
demand within the allocated territory or customer group, 
threat of contract termination, requiring a higher price for 
products to be exported, limiting the proportion of sales 
that can be exported or profit pass-over obligations. It may 
further result from the supplier not providing a Union-wide 
guarantee service under which normally all distributors are 
obliged to provide the guarantee service and are reimbursed 
for this service by the supplier, even in relation to prod-
ucts sold by other distributors into their territory 30. Such 
practices are even more likely to be viewed as a restriction 
of the buyer’s sales when used in conjunction with the 
implementation by the supplier of a monitoring system 
aimed at verifying the effective destination of the supplied 
goods, such as the use of differentiated labels or serial 
numbers. However, obligations on the reseller relating to 
the display of the supplier’s brand name are not classified as 
hardcore. As Article 4(b) only concerns restrictions of sales 
by the buyer or its customers, this implies that restrictions of 
the supplier’s sales are also not a hardcore restriction, subject 
to what is stated in paragraph (59) regarding sales of spare 
parts in the context of Article 4(e) of the Block Exemption 
Regulation. Article 4(b) applies without prejudice to a 
restriction on the buyer’s place of establishment. Thus, the 
benefit of the Block Exemption Regulation is not lost if it 
is agreed that the buyer will restrict its distribution outlet(s) 
and warehouse(s) to a particular address, place or territory.

29 See, for instance, Commission Decision 91/562/EEC in Case No 
IV/32.737 - Eirpage, OJ L 306, 7.11.1991, p. 22, in particular recital (6).
30 If the supplier decides not to reimburse its distributors for services 
rendered under the Union-wide guarantee, it may be agreed with these 
distributors that a distributor which makes a sale outside its allocated 
territory, will have to pay the distributor appointed in the territory of 
destination a fee based on the cost of the services (to be) carried out 
including a reasonable profit margin. This type of scheme may not be 
seen as a restriction of the distributors’ sales outside their territory (see 
judgment of the Court of First Instance in Case T-67/01 JCB Service v 
Commission [2004] ECR II-49, paragraphs 136 to 145).

26 This list of hardcore restrictions applies to vertical agreements 
concerning trade within the Union. In so far as vertical agreements 
concern exports outside the Union or imports/re-imports from outside 
the Union see judgment of the Court of Justice in Case C- 306/96 Javico 
v Yves Saint Laurent [1998] ECR I-1983. In that judgment the ECJ held in 
paragraph 20 that ‘an agreement in which the reseller gives to the producer 
an undertaking that it will sell the contractual products on a market outside 
the Community cannot be regarded as having the object of appreciably 
restricting competition within the common market or as being capable 
of affecting, as such, trade between Member States’.
27 See in particular paragraphs 106 to 109 describing in general possible 
efficiencies related to vertical restraints and Section VI.2.10 on resale price 
restrictions. See for general guidance on this the Communication from 
the Commission - Notice – Guidelines on the application of Article 81(3) 
of the Treaty, OJ C 101, 27.4.2004, p. 97.
28 Although, in legal terms, these are two distinct steps, they may in 
practice be an iterative process where the parties and Commission in 
several steps enhance and improve their respective arguments.
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(51) There are four exceptions to the hardcore restriction 
in Article 4(b) of the Block Exemption Regulation. The 
first exception in Article 4(b)(i) allows a supplier to restrict 
active sales by a buyer party to the agreement to a territory 
or a customer group which has been allocated exclusively to 
another buyer or which the supplier has reserved to itself. 
A territory or customer group is exclusively allocated when 
the supplier agrees to sell its product only to one distributor 
for distribution in a particular territory or to a particular 
customer group and the exclusive distributor is protected 
against active selling into its territory or to its customer 
group by all the other buyers of the supplier within the 
Union, irrespective of sales by the supplier. The supplier is 
allowed to combine the allocation of an exclusive territory 
and an exclusive customer group by for instance appointing 
an exclusive distributor for a particular customer group in 
a certain territory. Such protection of exclusively allocated 
territories or customer groups must, however, permit passive 
sales to such territories or customer groups. For the applica-
tion of Article 4(b) of the Block Exemption Regulation, the 
Commission interprets ‘active’ and ‘passive’ sales as follows:

– ‘Active’ sales mean actively approaching individual 
customers by for instance direct mail, including the sending 
of unsolicited e-mails, or visits; or actively approaching a 
specific customer group or customers in a specific territory 
through advertisement in media, on the internet or other 
promotions specifically targeted at that customer group or 
targeted at customers in that territory. Advertisement or 
promotion that is only attractive for the buyer if it (also) 
reaches a specific group of customers or customers in a 
specific territory, is considered active selling to that customer 
group or customers in that territory.

– ‘Passive’ sales mean responding to unsolicited requests 
from individual customers including delivery of goods or 
services to such customers. General advertising or promo-
tion that reaches customers in other distributors’ (exclusive) 
territories or customer groups but which is a reasonable way 
to reach customers outside those territories or customer 
groups, for instance to reach customers in one’s own terri-
tory, are considered passive selling. General advertising or 
promotion is considered a reasonable way to reach such 
customers if it would be attractive for the buyer to undertake 
these investments also if they would not reach customers in 
other distributors’ (exclusive) territories or customer groups.

(52) The internet is a powerful tool to reach a greater 
number and variety of customers than by more traditional 
sales methods, which explains why certain restrictions on 
the use of the internet are dealt with as (re)sales restrictions. 
In principle, every distributor must be allowed to use the 
internet to sell products. In general, where a distributor 
uses a website to sell products that is considered a form 
of passive selling, since it is a reasonable way to allow 
customers to reach the distributor. The use of a website 
may have effects that extend beyond the distributor’s own 
territory and customer group; however, such effects result 
from the technology allowing easy access from everywhere. 
If a customer visits the web site of a distributor and contacts 
the distributor and if such contact leads to a sale, including 

delivery, then that is considered passive selling. The same is 
true if a customer opts to be kept (automatically) informed 
by the distributor and it leads to a sale. Offering different 
language options on the website does not, of itself, change 
the passive character of such selling. The Commission thus 
regards the following as examples of hardcore restrictions 
of passive selling given the capability of these restrictions 
to limit the distributor’s access to a greater number and 
variety of customers:

(a) an agreement that the (exclusive) distributor shall 
prevent customers located in another (exclusive) territory 
from viewing its website or shall automatically re-rout 
its customers to the manufacturer’s or other (exclusive) 
distributors’ websites. This does not exclude an agreement 
that the distributor’s website shall also offer a number of 
links to websites of other distributors and/or the supplier;

(b) an agreement that the (exclusive) distributor shall 
terminate consumers’ transactions over the internet once 
their credit card data reveal an address that is not within 
the distributor’s (exclusive) territory;

(c) an agreement that the distributor shall limit its propor-
tion of overall sales made over the internet. This does not 
exclude the supplier requiring, without limiting the online 
sales of the distributor, that the buyer sells at least a certain 
absolute amount (in value or volume) of the products offline 
to ensure an efficient operation of its brick and mortar shop 
(physical point of sales), nor does it preclude the supplier 
from making sure that the online activity of the distributor 
remains consistent with the supplier’s distribution model 
(see paragraphs (54) and (56)). This absolute amount of 
required offline sales can be the same for all buyers, or 
determined individually for each buyer on the basis of 
objective criteria, such as the buyer’s size in the network or 
its geographic location;

(d) an agreement that the distributor shall pay a higher 
price for products intended to be resold by the distributor 
online than for products intended to be resold offline. This 
does not exclude the supplier agreeing with the buyer a 
fixed fee (that is, not a variable fee where the sum increases 
with the realised offline turnover as this would amount 
indirectly to dual pricing) to support the latter’s offline or 
online sales efforts.

(53) A restriction on the use of the internet by distributors 
that are party to the agreement is compatible with the Block 
Exemption Regulation to the extent that promotion on the 
internet or use of the internet would lead to active selling 
into, for instance, other distributors’ exclusive territories 
or customer groups. The Commission considers online 
advertisement specifically addressed to certain customers 
as a form of active selling to those customers. For instance, 
territory-based banners on third party websites are a form 
of active sales into the territory where these banners are 
shown. In general, efforts to be found specifically in a certain 
territory or by a certain customer group is active selling into 
that territory or to that customer group. For instance, paying 
a search engine or online advertisement provider to have 
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advertisements displayed specifically to users in a particular 
territory is active selling into that territory.

(54) However, under the Block Exemption the supplier 
may require quality standards for the use of the internet 
site to resell its goods, just as the supplier may require 
quality standards for a shop or for selling by catalogue or for 
advertising and promotion in general. This may be relevant 
in particular for selective distribution. Under the Block 
Exemption, the supplier may, for example, require that its 
distributors have one or more brick and mortar shops or 
showrooms as a condition for becoming a member of its 
distribution system. Subsequent changes to such a condition 
are also possible under the Block Exemption, except where 
those changes have as their object to directly or indirectly 
limit the online sales by the distributors. Similarly, a supplier 
may require that its distributors use third party platforms to 
distribute the contract products only in accordance with the 
standards and conditions agreed between the supplier and 
its distributors for the distributors’ use of the internet. For 
instance, where the distributor’s website is hosted by a third 
party platform, the supplier may require that customers do 
not visit the distributor’s website through a site carrying the 
name or logo of the third party platform.

(55) There are three further exceptions to the hardcore 
restriction set out in Article 4(b) of the Block Exemption 
Regulation. All three exceptions allow for the restriction of 
both active and passive sales. Under the first exception, it is 
permissible to restrict a wholesaler from selling to end users, 
which allows a supplier to keep the wholesale and retail level 
of trade separate. However, that exception does not exclude 
the possibility that the wholesaler can sell to certain end 
users, such as bigger end users, while not allowing sales to 
(all) other end users. The second exception allows a supplier 
to restrict an appointed distributor in a selective distribution 
system from selling, at any level of trade, to unauthorised 
distributors located in any territory where the system is 
currently operated or where the supplier does not yet sell 
the contract products (referred to as ‘the territory reserved 
by the supplier to operate that system’ in Article 4(b)(iii)). 
The third exception allows a supplier to restrict a buyer of 
components, to whom the components are supplied for 
incorporation, from reselling them to competitors of the 
supplier. The term ‘component’ includes any intermediate 
goods and the term ‘incorporation’ refers to the use of any 
input to produce goods.

(56) The hardcore restriction set out in Article 4(c) of the 
Block Exemption Regulation excludes the restriction of 
active or passive sales to end users, whether professional 
end users or final consumers, by members of a selective 
distribution network, without prejudice to the possibility of 
prohibiting a member of the network from operating out of 
an unauthorised place of establishment. Accordingly, dealers 
in a selective distribution system, as defined in Article 1(1)
(e) of the Block Exemption Regulation, cannot be restricted 
in the choice of users to whom they may sell, or purchasing 
agents acting on behalf of those users except to protect 
an exclusive distribution system operated elsewhere (see 
paragraph (51)). Within a selective distribution system the 

dealers should be free to sell, both actively and passively, to 
all end users, also with the help of the internet. Therefore, 
the Commission considers any obligations which dissuade 
appointed dealers from using the internet to reach a greater 
number and variety of customers by imposing criteria for 
online sales which are not overall equivalent to the criteria 
imposed for the sales from the brick and mortar shop as a 
hardcore restriction. This does not mean that the criteria 
imposed for online sales must be identical to those imposed 
for offline sales, but rather that they should pursue the 
same objectives and achieve comparable results and that 
the difference between the criteria must be justified by 
the different nature of these two distribution modes. For 
example, in order to prevent sales to unauthorised dealers, 
a supplier can restrict its selected dealers from selling more 
than a given quantity of contract products to an individual 
end user. Such a requirement may have to be stricter for 
online sales if it is easier for an unauthorised dealer to obtain 
those products by using the internet. Similarly, it may have 
to be stricter for offline sales if it is easier to obtain them 
from a brick and mortar shop. In order to ensure timely 
delivery of contract products, a supplier may impose that 
the products be delivered instantly in the case of offline 
sales. Whereas an identical requirement cannot be imposed 
for online sales, the supplier may specify certain practicable 
delivery times for such sales. Specific requirements may have 
to be formulated for an online after-sales help desk, so as 
to cover the costs of customers returning the product and 
for applying secure payment systems.

(57) Within the territory where the supplier operates 
selective distribution, this system may not be combined 
with exclusive distribution as that would lead to a hardcore 
restriction of active or passive selling by the dealers under 
Article 4(c) of the Block Exemption Regulation, with the 
exception that restrictions can be imposed on the dealer’s 
ability to determine the location of its business premises. 
Selected dealers may be prevented from operating their 
business from different premises or from opening a new 
outlet in a different location. In that context, the use by a 
distributor of its own website cannot be considered to be 
the same thing as the opening of a new outlet in a different 
location. If the dealer’s outlet is mobile, an area may be 
defined outside which the mobile outlet cannot be operated. 
In addition, the supplier may commit itself to supplying 
only one dealer or a limited number of dealers in a particular 
part of the territory where the selective distribution system 
is applied.

(58) The hardcore restriction set out in Article 4(d) of the 
Block Exemption Regulation concerns the restriction of 
cross-supplies between appointed distributors within a 
selective distribution system. Accordingly, an agreement 
or concerted practice may not have as its direct or indirect 
object to prevent or restrict the active or passive selling of 
the contract products between the selected distributors. 
Selected distributors must remain free to purchase the 
contract products from other appointed distributors within 
the network, operating either at the same or at a different 
level of trade. Consequently, selective distribution cannot 
be combined with vertical restraints aimed at forcing 
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distributors to purchase the contract products exclusively 
from a given source. It also means that within a selective 
distribution network, no restrictions can be imposed on 
appointed wholesalers as regards their sales of the product 
to appointed retailers.

(59) The hardcore restriction set out in Article 4(e) of 
the Block Exemption Regulation concerns agreements 
that prevent or restrict end-users, independent repairers 
and service providers from obtaining spare parts directly 
from the manufacturer of those spare parts. An agreement 
between a manufacturer of spare parts and a buyer that 
incorporates those parts into its own products (original 
equipment manufacturer (OEM)), may not, either directly 
or indirectly, prevent or restrict sales by the manufacturer 
of those spare parts to end users, independent repairers or 
service providers. Indirect restrictions may arise particu-
larly when the supplier of the spare parts is restricted in 
supplying technical information and special equipment 
which are necessary for the use of spare parts by users, 
independent repairers or service providers. However, the 
agreement may place restrictions on the supply of the 
spare parts to the repairers or service providers entrusted 
by the original equipment manufacturer with the repair 
or servicing of its own goods. In other words, the original 
equipment manufacturer may require its own repair and 
service network to buy spare parts from it.

4. Individual cases of hardcore sales restrictions 
that may fall outside the scope of Article 101(1) 
or may fulfil the conditions of Article 101(3)

(60) Hardcore restrictions may be objectively necessary 
in exceptional cases for an agreement of a particular type 
or nature 31 and therefore fall outside Article 101(1). For 
example, a hardcore restriction may be objectively necessary 
to ensure that a public ban on selling dangerous substances 
to certain customers for reasons of safety or health is 
respected. In addition, undertakings may plead an efficiency 
defence under Article 101(3) in an individual case. This 
section provides some examples for (re)sales restrictions, 
whereas for RPM this is dealt with in section VI.2.10.

 (61) A distributor which will be the first to sell a new 
brand or the first to sell an existing brand on a new market, 
thereby ensuring a genuine entry on the relevant market, 
may have to commit substantial investments where there 
was previously no demand for that type of product in 
general or for that type of product from that producer. 
Such expenses may often be sunk and in such circum-
stances the distributor may not enter into the distribution 
agreement without protection for a certain period of time 
against (active and) passive sales into its territory or to its 
customer group by other distributors. For example such a 
situation may occur where a manufacturer established in a 
particular national market enters another national market 
and introduces its products with the help of an exclusive 

distributor and where this distributor needs to invest in 
launching and establishing the brand on this new market. 
Where substantial investments by the distributor to start 
up and/or develop the new market are necessary, restrictions 
of passive sales by other distributors into such a territory 
or to such a customer group which are necessary for the 
distributor to recoup those investments generally fall outside 
the scope of Article 101(1) during the first two years that 
the distributor is selling the contract goods or services in 
that territory or to that customer group, even though such 
hardcore restrictions are in general presumed to fall within 
the scope of Article 101(1).

(62) In the case of genuine testing of a new product in 
a limited territory or with a limited customer group and 
in the case of a staggered introduction of a new product, 
the distributors appointed to sell the new product on the 
test market or to participate in the first round(s) of the 
staggered introduction may be restricted in their active 
selling outside the test market or the market(s) where the 
product is first introduced without falling within the scope 
of Article 101(1) for the period necessary for the testing or 
introduction of the product.

(63) In the case of a selective distribution system, cross 
supplies between appointed distributors must normally 
remain free (see paragraph (58)). However, if appointed 
wholesalers located in different territories are obliged 
to invest in promotional activities in ‘their’ territories to 
support the sales by appointed retailers and it is not prac-
tical to specify in a contract the required promotional 
activities, restrictions on active sales by the wholesalers 
to appointed retailers in other wholesalers’ territories to 
overcome possible free riding may, in an individual case, 
fulfil the conditions of Article 101(3).

(64) In general, an agreement that a distributor shall pay 
a higher price for products intended to be resold by the 
distributor online than for products intended to be resold 
offline (‘dual pricing’) is a hardcore restriction (see para-
graph (52)). However, in some specific circumstances, such 
an agreement may fulfil the conditions of Article 101(3). 
Such circumstances may be present where a manufacturer 
agrees such dual pricing with its distributors, because selling 
online leads to substantially higher costs for the manufac-
turer than offline sales. For example, where offline sales 
include home installation by the distributor but online sales 
do not, the latter may lead to more customer complaints and 
warranty claims for the manufacturer. In that context, the 
Commission will also consider to what extent the restriction 
is likely to limit internet sales and hinder the distributor to 
reach more and different customers.

5. Excluded restrictions under the Block 
Exemption Regulation

(65) Article 5 of the Block Exemption Regulation 
excludes certain obligations from the coverage of the Block 
Exemption Regulation even though the market share 
threshold is not exceeded. However, the Block Exemption 
Regulation continues to apply to the remaining part of 

31 See paragraph 18 of Communication from the Commission - Notice 
– Guidelines on the application of Article 81(3) of the Treaty, OJ C 101, 
27.4.2004, p. 97.
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the vertical agreement if that part is severable from the 
non-exempted obligations.

(66) The first exclusion is provided for in Article 5(1)
(a) of the Block Exemption Regulation and concerns 
non-compete obligations. Non-compete obligations are 
arrangements that result in the buyer purchasing from the 
supplier or from another undertaking designated by the 
supplier more than 80% of the buyer’s total purchases of 
the contract goods and services and their substitutes during 
the preceding calendar year (as defined by Article 1(1)(d) 
of the Block Exemption Regulation), thereby preventing 
the buyer from purchasing competing goods or services or 
limiting such purchases to less than 20% of total purchases. 
Where, in the first year after entering in the agreement, for 
the year preceding the conclusion of the contract no relevant 
purchasing data for the buyer are available, the buyer’s best 
estimate of its annual total requirements may be used. Such 
non-compete obligations are not covered by the Block 
Exemption Regulation where the duration is indefinite 
or exceeds five years. Non-compete obligations that are 
tacitly renewable beyond a period of five years are also not 
covered by the Block Exemption Regulation (see the second 
subparagraph of Article 5(1)). In general, non-compete 
obligations are exempted under that Regulation where their 
duration is limited to five years or less and no obstacles 
exist that hinder the buyer from effectively terminating the 
non-compete obligation at the end of the five year period. 
If, for instance, the agreement provides for a five-year 
non-compete obligation and the supplier provides a loan 
to the buyer, the repayment of that loan should not hinder 
the buyer from effectively terminating the non-compete 
obligation at the end of the five-year period. Similarly, when 
the supplier provides the buyer with equipment which is not 
relationship-specific, the buyer should have the possibility 
to take over the equipment at its market asset value once 
the non-compete obligation expires.

(67) The five-year duration limit does not apply when the 
goods or services are resold by the buyer ‘from premises and 
land owned by the supplier or leased by the supplier from 
third parties not connected with the buyer’. In such cases 
the non-compete obligation may be of the same duration 
as the period of occupancy of the point of sale by the buyer 
(Article 5(2) of the Block Exemption Regulation). The 
reason for this exception is that it is normally unreasonable 
to expect a supplier to allow competing products to be sold 
from premises and land owned by the supplier without its 
permission. By analogy, the same principles apply where the 
buyer operates from a mobile outlet owned by the supplier 
or leased by the supplier from third parties not connected 
with the buyer. Artificial ownership constructions, such as 
a transfer by the distributor of its proprietary rights over 
the land and premises to the supplier for only a limited 
period, intended to avoid the five-year limit cannot benefit 
from this exception.

(68) The second exclusion from the block exemption is 
provided for in Article 5(1)(b) of the Block Exemption 
Regulation and concerns post term non-compete obliga-
tions on the buyer. Such obligations are normally not 

covered by the Block Exemption Regulation, unless the 
obligation is indispensable to protect know-how transferred 
by the supplier to the buyer, is limited to the point of sale 
from which the buyer has operated during the contract 
period, and is limited to a maximum period of one year 
(see Article 5(3) of the Block Exemption Regulation). 
According to the definition in Article 1(1)(g) of the Block 
Exemption Regulation the know-how needs to be ‘substan-
tial’, meaning that the know-how includes information 
which is significant and useful to the buyer for the use, sale 
or resale of the contract goods or services.

(69) The third exclusion from the block exemption is 
provided for in Article 5(1)(c) of the Block Exemption 
Regulation and concerns the sale of competing goods 
in a selective distribution system. The Block Exemption 
Regulation covers the combination of selective distribution 
with a non-compete obligation, obliging the dealers not to 
resell competing brands in general. However, if the supplier 
prevents its appointed dealers, either directly or indirectly, 
from buying products for resale from specific competing 
suppliers, such an obligation cannot enjoy the benefit of the 
Block Exemption Regulation. The objective of the exclusion 
of such an obligation is to avoid a situation whereby a 
number of suppliers using the same selective distribution 
outlets prevent one specific competitor or certain specific 
competitors from using these outlets to distribute their 
products (foreclosure of a competing supplier which would 
be a form of collective boycott)32.

6. Severability

(70) The Block Exemption Regulation exempts vertical 
agreements on condition that no hardcore restriction, as set 
out in Article 4 of that Regulation, is contained in or prac-
tised with the vertical agreement. If there are one or more 
hardcore restrictions, the benefit of the Block Exemption 
Regulation is lost for the entire vertical agreement. There 
is no severability for hardcore restrictions.

(71) The rule of severability does apply, however, to the 
excluded restrictions set out in Article 5 of the Block 
Exemption Regulation. Therefore, the benefit of the block 
exemption is only lost in relation to that part of the vertical 
agreement which does not comply with the conditions set 
out in Article 5.

7. Portfolio of products distributed through the 
same distribution system

(72) Where a supplier uses the same distribution agreement 
to distribute several goods/services some of these may, in 
view of the market share threshold, be covered by the Block 
Exemption Regulation while others may not. In that case, 
the Block Exemption Regulation applies to those goods and 
services for which the conditions of application are fulfilled.

32 An example of indirect measures having such exclusionary effects 
can be found in Commission Decision 92/428/EEC in Case No IV/33.542 
– Parfum Givenchy, OJ L 236, 19.8.1992, p. 11.
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(73) In respect of the goods or services which are not 
covered by the Block Exemption Regulation, the ordinary 
rules of competition apply, which means:

(a) there is no block exemption but also no presumption 
of illegality;

(b) if there is an infringement of Article 101(1) which is not 
exemptible, consideration may be given to whether there 

are appropriate remedies to solve the competition problem 
within the existing distribution system;

(c) if there are no such appropriate remedies, the 
supplier concerned will have to make other distribution 
arrangements.

Such a situation can also arise where Article 102 applies 
in respect of some products but not in respect of others.

IV. Withdrawal of the block exemption and disapplication of the Block exemption 
Regulation

1. Withdrawal procedure

(74) The presumption of legality conferred by the Block 
Exemption Regulation may be withdrawn where a vertical 
agreement, considered either in isolation or in conjunction 
with similar agreements enforced by competing suppliers or 
buyers, comes within the scope of Article 101(1) and does 
not fulfil all the conditions of Article 101(3).

(75) The conditions of Article 101(3) may in particular 
not be fulfilled when access to the relevant market or 
competition therein is significantly restricted by the 
cumulative effect of parallel networks of similar vertical 
agreements practised by competing suppliers or buyers. 
Parallel networks of vertical agreements are to be regarded 
as similar if they contain restraints producing similar effects 
on the market. Such a situation may arise for example 
when, on a given market, certain suppliers practise purely 
qualitative selective distribution while other suppliers 
practise quantitative selective distribution. Such a situation 
may also arise when, on a given market, the cumulative use 
of qualitative criteria forecloses more efficient distributors. 
In such circumstances, the assessment must take account of 
the anti-competitive effects attributable to each individual 
network of agreements. Where appropriate, withdrawal 
may concern only a particular qualitative criterion or only 
the quantitative limitations imposed on the number of 
authorised distributors.

(76) Responsibility for an anti-competitive cumulative effect 
can only be attributed to those undertakings which make an 
appreciable contribution to it. Agreements entered into by 
undertakings whose contribution to the cumulative effect 
is insignificant do not fall under the prohibition provided 
for in Article 101(1)33 and are therefore not subject to the 
withdrawal mechanism. The assessment of such a contribu-
tion will be made in accordance with the criteria set out in 
paragraphs (128) to (229).

(77) Where the withdrawal procedure is applied, the 
Commission bears the burden of proof that the agree-
ment falls within the scope of Article 101(1) and that the 
agreement does not fulfil one or several of the conditions 
of Article 101(3). A withdrawal decision can only have ex 
nunc effect, which means that the exempted status of the 
agreements concerned will not be affected until the date at 
which the withdrawal becomes effective.

(78) As referred to in recital 14 of the Block Exemption 
Regulation, the competition authority of a Member 
State may withdraw the benefit of the Block Exemption 
Regulation in respect of vertical agreements whose anti-
competitive effects are felt in the territory of the Member 
State concerned or a part thereof, which has all the charac-
teristics of a distinct geographic market. The Commission 
has the exclusive power to withdraw the benefit of the Block 
Exemption Regulation in respect of vertical agreements 
restricting competition on a relevant geographic market 
which is wider than the territory of a single Member 
State. When the territory of a single Member State, or a 
part thereof, constitutes the relevant geographic market, 
the Commission and the Member State concerned have 
concurrent competence for withdrawal.

2. Disapplication of the Block Exemption 
Regulation

(79) Article 6 of the Block Exemption Regulation enables 
the Commission to exclude from the scope of the Block 
Exemption Regulation, by means of regulation, parallel 
networks of similar vertical restraints where these cover 
more than 50% of a relevant market. Such a measure is 
not addressed to individual undertakings but concerns all 
undertakings whose agreements are defined in the regula-
tion disapplying the Block Exemption Regulation.

(80) Whereas the withdrawal of the benefit of the Block 
Exemption Regulation implies the adoption of a decision 
establishing an infringement of Article 101 by an individual 
company, the effect of a regulation under Article 6 is merely 
to remove, in respect of the restraints and the markets 
concerned, the benefit of the application of the Block 
Exemption Regulation and to restore the full application of 
Article 101(1) and (3). Following the adoption of a regula-
tion declaring the Block Exemption Regulation inapplicable 
in respect of certain vertical restraints on a particular market, 
the criteria developed by the relevant case-law of the 
Court of Justice and the General Court and by notices and 
previous decisions adopted by the Commission will guide 
the application of Article 101 to individual agreements. 
Where appropriate, the Commission will take a decision 

33 Judgment of the Court of Justice of 28 February 1991 in Case 
C–234/89, Stergios Delimitis v Henninger Bräu AG [1991] ECR I-935.
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in an individual case, which can provide guidance to all the 
undertakings operating on the market concerned.

(81) For the purpose of calculating the 50% market coverage 
ratio, account must be taken of each individual network of 
vertical agreements containing restraints, or combinations of 
restraints, producing similar effects on the market. Article 6 
of the Block Exemption Regulation does not entail an obli-
gation on the part of the Commission to act where the 50% 
market-coverage ratio is exceeded. In general, disapplication 
is appropriate when it is likely that access to the relevant 
market or competition therein is appreciably restricted. This 
may occur in particular when parallel networks of selective 
distribution covering more than 50% of a market are liable 
to foreclose the market by using selection criteria which are 
not required by the nature of the relevant goods or which 
discriminate against certain forms of distribution capable 
of selling such goods.

(82) In assessing the need to apply Article 6 of the Block 
Exemption Regulation, the Commission will consider 
whether individual withdrawal would be a more appropriate 
remedy. This may depend, in particular, on the number of 
competing undertakings contributing to a cumulative effect 
on a market or the number of affected geographic markets 
within the Union.

(83) Any regulation referred to in Article 6 of the Block 
Exemption Regulation must clearly set out its scope. 
Therefore, the Commission must first define the relevant 
product and geographic market(s) and, secondly, must 
identify the type of vertical restraint in respect of which 
the Block Exemption Regulation will no longer apply. As 
regards the latter aspect, the Commission may modulate 

the scope of its regulation according to the competition 
concern which it intends to address. For instance, while 
all parallel networks of single-branding type arrangements 
shall be taken into account in view of establishing the 50% 
market coverage ratio, the Commission may nevertheless 
restrict the scope of the disapplication regulation only to 
non-compete obligations exceeding a certain duration. 
Thus, agreements of a shorter duration or of a less restrictive 
nature might be left unaffected, in consideration of the 
lesser degree of foreclosure attributable to such restraints. 
Similarly, when on a particular market selective distribution 
is practised in combination with additional restraints such 
as non-compete or quantity-forcing on the buyer, the 
disapplication regulation may concern only such additional 
restraints. Where appropriate, the Commission may also 
provide guidance by specifying the market share level 
which, in the specific market context, may be regarded as 
insufficient to bring about a significant contribution by an 
individual undertaking to the cumulative effect.

(84) Pursuant to Regulation No 19/65/EEC of 2 March 
1965 of the Council on the application of Article 85(3) of 
the Treaty to certain categories of agreements and concerted 
practices34, the Commission will have to set a transitional 
period of not less than six months before a regulation 
disapplying the Block Exemption Regulation becomes 
applicable. This should allow the undertakings concerned 
to adapt their agreements to take account of the regulation 
disapplying the Block Exemption Regulation.

(85) A regulation disapplying the Block Exemption 
Regulation will not affect the exempted status of the 
agreements concerned for the period preceding its date 
of application.

V. Market definition and market share calculation

1. Commission Notice on definition of the rel-
evant market

(86) The Commission Notice on definition of the relevant 
market for the purposes of Community competition law35 
provides guidance on the rules, criteria and evidence which 
the Commission uses when considering market definition 
issues. That Notice will not be further explained in these 
Guidelines and should serve as the basis for market defini-
tion issues. These Guidelines will only deal with specific 
issues that arise in the context of vertical restraints and that 
are not dealt with in that notice.

2. The relevant market for calculating the 
30% market share threshold under the Block 
Exemption Regulation

(87) Under Article 3 of the Block Exemption Regulation, 
the market share of both the supplier and the buyer are 

decisive to determine if the block exemption applies. In 
order for the block exemption to apply, the market share 
of the supplier on the market where it sells the contract 
products to the buyer, and the market share of the buyer on 
the market where it purchases the contract products, must 
each be 30% or less. For agreements between small and 
medium-sized undertakings it is in general not necessary 
to calculate market shares (see paragraph (11)).

(88) In order to calculate an undertaking’s market share, it 
is necessary to determine the relevant market where that 
undertaking sells and purchases, respectively, the contract 
products. Accordingly, the relevant product market and the 
relevant geographic market must be defined. The relevant 
product market comprises any goods or services which are 
regarded by the buyers as interchangeable, by reason of 
their characteristics, prices and intended use. The relevant 
geographic market comprises the area in which the under-
takings concerned are involved in the supply and demand 
of relevant goods or services, in which the conditions of 
competition are sufficiently homogeneous, and which can be 
distinguished from neighbouring geographic areas because, 
in particular, conditions of competition are appreciably 
different in those areas.

34 OJ 36, 6.3.1965, p. 533/65, English special edition: OJ Series I 
Chapter 1965-1966, p. 35.
35 OJ C 372, 9.12.1997, p. 5.
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(89) The product market definition primarily depends 
on substitutability from the buyers’ perspective. When 
the supplied product is used as an input to produce other 
products and is generally not recognisable in the final 
product, the product market is normally defined by the 
direct buyers’ preferences. The customers of the buyers 
will normally not have a strong preference concerning the 
inputs used by the buyers. Usually, the vertical restraints 
agreed between the supplier and buyer of the input only 
relate to the sale and purchase of the inter-mediate product 
and not to the sale of the resulting product. In the case 
of distribution of final goods, substitutes for the direct 
buyers will normally be influenced or determined by the 
preferences of the final consumers. A distributor, as reseller, 
cannot ignore the preferences of final consumers when it 
purchases final goods. In addition, at the distribution level 
the vertical restraints usually concern not only the sale of 
products between supplier and buyer, but also their resale. 
As different distribution formats usually compete, markets 
are in general not defined by the form of distribution that 
is applied. Where suppliers generally sell a portfolio of 
products, the entire portfolio may determine the product 
market when the portfolios and not the individual products 
are regarded as substitutes by the buyers. As distributors 
are professional buyers, the geographic wholesale market 
is usually wider than the retail market, where the product 
is resold to final consumers. Often, this will lead to the 
definition of national or wider wholesale markets. But 
retail markets may also be wider than the final consumers’ 
search area where homogeneous market conditions and 
overlapping local or regional catchment areas exist.

(90) Where a vertical agreement involves three parties, 
each operating at a different level of trade, each party’s 
market share must be 30% or less in order for the block 
exemption to apply. As specified in Article 3(2) of the Block 
Exemption Regulation, where in a multi party agreement an 
undertaking buys the contract goods or services from one 
undertaking party to the agreement and sells the contract 
goods or services to another undertaking party to the 
agreement, the block exemption applies only if its market 
share does not exceed the 30% threshold both as a buyer 
and a supplier. If, for instance, in an agreement between a 
manufacturer, a wholesaler (or association of retailers) and 
a retailer, a non-compete obligation is agreed, then the 
market shares of the manufacturer and the wholesaler (or 
association of retailers) on their respective down-stream 
markets must not exceed 30% and the market share of the 
wholesaler (or association of retailers) and the retailer must 
not exceed 30% on their respective purchase markets in 
order to benefit from the block exemption.

(91) Where a supplier produces both original equipment 
and the repair or replacement parts for that equipment, the 
supplier will often be the only or the major supplier on the 
after-market for the repair and replacement parts. This may 
also arise where the supplier (OEM supplier) subcontracts 
the manufacturing of the repair or replacement parts. The 
relevant market for application of the Block Exemption 
Regulation may be the original equipment market including 
the spare parts or a separate original equipment market and 

after-market depending on the circumstances of the case, 
such as the effects of the restrictions involved, the lifetime 
of the equipment and importance of the repair or replace-
ment costs36. In practice, the issue is whether a significant 
proportion of buyers make their choice taking into account 
the lifetime costs of the product. If so, it indicates there 
is one market for the original equipment and spare parts 
combined.

(92) Where the vertical agreement, in addition to the 
supply of the contract goods, also contains IPR provisions 
- such as a provision concerning the use of the supplier’s 
trademark - which help the buyer to market the contract 
goods, the supplier’s market share on the market where it 
sells the contract goods is relevant for the application of the 
Block Exemption Regulation. Where a franchisor does not 
supply goods to be resold but provides a bundle of services 
and goods combined with IPR provisions which together 
form the business method being franchised, the franchisor 
needs to take account of its market share as a provider of 
a business method. For that purpose, the franchisor needs 
to calculate its market share on the market where the 
business method is exploited, which is the market where 
the franchisees exploit the business method to provide 
goods or services to end users. The franchisor must base its 
market share on the value of the goods or services supplied 
by its franchisees on this market. On such a market, the 
competitors may be providers of other franchised business 
methods but also suppliers of substitutable goods or services 
not applying franchising. For instance, without prejudice 
to the definition of such market, if there was a market for 
fast-food services, a franchisor operating on such a market 
would need to calculate its market share on the basis of 
the relevant sales figures of its franchisees on this market.

3. Calculation of market shares under the Block 
Exemption Regulation

(93) The calculation of market shares needs to be based in 
principle on value figures. Where value figures are not avail-
able substantiated estimates can be made. Such estimates 
may be based on other reliable market information such as 
volume figures (see Article 7(a) of the Block Exemption 
Regulation).

(94) In-house production, that is, production of an inter-
mediate product for own use, may be very important in a 
competition analysis as one of the competitive constraints 
or to accentuate the market position of a company. However, 
for the purpose of market definition and the calculation of 
market share for intermediate goods and services, in-house 
production will not be taken into account.

36 See for example Commission Decision in Pelikan/Kyocera (1995), 
COM(96) 126 (not published), point 87, and Commission Decision 91/595/
EEC in Case No IV/M.12 - Varta/Bosch, OJ L 320, 22.11.1991, p. 26, 
Commission Decision in Case No IV/M.1094 - Caterpillar/Perkins Engines, 
OJ C 94, 28.3.1998, p. 23, and Commission Decision in Case No IV/M.768 
– Lucas/Varity, OJ C 266, 13.9.1996, p. 6. See also point 56 of the Notice 
on the definition of the relevant market for the purposes of Community 
competition law (see paragraph 86).
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(95) However, in the case of dual distribution of final 
goods, that is, where a producer of final goods also acts 
as a distributor on the market, the market definition and 
market share calculation need to include sales of their 
own goods made by the producers through their vertically 

integrated distributors and agents (see Article 7(c) of the 
Block Exemption Regulation). ‘Integrated distributors’ are 
connected undertakings within the meaning of Article 1(2) 
of the Block Exemption Regulation37.

VI. Enforcement policy in individual cases

1. The framework of analysis

(96) Outside the scope of the block exemption, it is relevant 
to examine whether in the individual case the agreement 
falls within the scope of Article 101(1) and if so whether 
the conditions of Article 101(3) are satisfied. Provided that 
they do not contain restrictions of competition by object 
and in particular hardcore restrictions of competition, there 
is no presumption that vertical agreements falling outside 
the block exemption because the market share threshold is 
exceeded fall within the scope of Article 101(1) or fail to 
satisfy the conditions of Article 101(3). Individual assess-
ment of the likely effects of the agreement is required. 
Companies are encouraged to do their own assessment. 
Agreements that either do not restrict competition within 
the meaning of Article 101(1) or which fulfil the conditions 
of Article 101(3) are valid and enforceable. Pursuant to 
Article 1(2) of Council Regulation (EC) No 1/2003 of 
16 December 2002 on the implementation of the rules 
on competition laid down in Articles 81 and 82 of the 
Treaty38 no notification needs to be made to benefit from 
an individual exemption under Article 101(3). In the case 
of an individual examination by the Commission, the latter 
will bear the burden of proof that the agreement in question 
infringes Article 101(1). The undertakings claiming the 
benefit of Article 101(3) bear the burden of proving that 
the conditions of that paragraph are fulfilled. When likely 
anti-competitive effects are demonstrated, undertakings 
may substantiate efficiency claims and explain why a certain 
distribution system is indispensable to bring likely benefits 
to consumers without eliminating competition, before the 
Commission decides whether the agreement satisfies the 
conditions of Article 101(3).

(97) The assessment of whether a vertical agreement has the 
effect of restricting competition will be made by comparing 
the actual or likely future situation on the relevant market 
with the vertical restraints in place with the situation that 
would prevail in the absence of the vertical restraints in 
the agreement. In the assessment of individual cases, the 
Commission will take, as appropriate, both actual and 
likely effects into account. For vertical agreements to be 
restrictive of competition by effect they must affect actual or 
potential competition to such an extent that on the relevant 
market negative effects on prices, output, innovation, or the 
variety or quality of goods and services can be expected 
with a reasonable degree of probability. The likely negative 
effects on competition must be appreciable39. Appreciable 

anticompetitive effects are likely to occur when at least one 
of the parties has or obtains some degree of market power 
and the agreement contributes to the creation, maintenance 
or strengthening of that market power or allows the parties 
to exploit such market power. Market power is the ability 
to maintain prices above competitive levels or to maintain 
output in terms of product quantities, product quality and 
variety or innovation below competitive levels for a not 
insignificant period of time. The degree of market power 
normally required for a finding of an infringement under 
Article 101(1) is less than the degree of market power 
required for a finding of dominance under Article 102.

(98) Vertical restraints are generally less harmful than 
horizontal restraints. The main reason for the greater focus 
on horizontal restraints is that such restraints may concern 
an agreement between competitors producing identical or 
substitutable goods or services. In such horizontal relation-
ships, the exercise of market power by one company (higher 
price of its product) may benefit its competitors. This may 
provide an incentive to competitors to induce each other 
to behave anti-competitively. In vertical relationships, the 
product of the one is the input for the other-, in other 
words, the activities of the parties to the agreement are 
complementary to each other. The exercise of market power 
by either the upstream or downstream company would 
therefore normally hurt the demand for the product of the 
other. The companies involved in the agreement therefore 
usually have an incentive to prevent the exercise of market 
power by the other.

(99) Such self-restraining character should not, however, 
be overestimated. When a company has no market power, 
it can only try to increase its profits by optimising its 
manufacturing and distribution processes, with or without 
the help of vertical restraints. More generally, because of the 
complementary role of the parties to a vertical agreement 
in getting a product on the market, vertical restraints may 
provide substantial scope for efficiencies. However, when 
an undertaking does have market power it can also try to 
increase its profits at the expense of its direct competitors 
by raising their costs and at the expense of its buyers and 
ultimately consumers by trying to appropriate some of 
their surplus. This can happen when the upstream and 
down-stream company share the extra profits or when one 
of the two uses vertical restraints to appropriate all the 
extra profits.

39 See Section II.1.

37 For these market definition and market share calculation purposes, it 
is not relevant whether the integrated distributor sells in addition products 
of competitors.
38 OJ L 1, 4.1.2003, p. 1.
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1.1. Negative effects of vertical restraints

(100) The negative effects on the market that may result 
from vertical restraints which EU competition law aims at 
preventing are the following:

(a) anticompetitive foreclosure of other suppliers or other 
buyers by raising barriers to entry or expansion;

(b) softening of competition between the supplier and its 
competitors and/or facilitation of collusion amongst these 
suppliers, often referred to as reduction of inter-brand 
competition40;

(c) softening of competition between the buyer and its 
competitors and/or facilitation of collusion amongst these 
competitors, often referred to as reduction of intra-brand 
competition if it concerns distributors’ competition on the 
basis of the brand or product of the same supplier;

(d) the creation of obstacles to market integration, including, 
above all, limitations on the possibilities for consumers to 
purchase goods or services in any Member State they may 
choose.

(101) Foreclosure, softening of competition and collusion at 
the manufacturers’ level may harm consumers in particular 
by increasing the wholesale prices of the products, limiting 
the choice of products, lowering their quality or reducing 
the level of product innovation. Foreclosure, softening of 
competition and collusion at the distributors’ level may 
harm consumers in particular by increasing the retail prices 
of the products, limiting the choice of price-service combi-
nations and distribution formats, lowering the availability 
and quality of retail services and reducing the level of 
innovation of distribution.

(102) On a market where individual distributors distribute 
the brand(s) of only one supplier, a reduction of compe-
tition between the distributors of the same brand will 
lead to a reduction of intra-brand competition between 
these distributors, but may not have a negative effect on 
competition between distributors in general. In such a 
case, if inter-brand competition is fierce, it is unlikely that 
a reduction of intra-brand competition will have negative 
effects for consumers.

(103) Exclusive arrangements are generally more anti-
competitive than non-exclusive arrangements. Exclusive 
arrangements, whether by means of express contractual 
language or their practical effects, result in one party 
sourcing all or practically all of its demand from another 
party. For instance, under a non-compete obligation the 
buyer purchases only one brand. Quantity forcing, on 
the other hand, leaves the buyer some scope to purchase 
competing goods. The degree of foreclosure may therefore 
be less with quantity forcing.

(104) Vertical restraints agreed for non-branded goods 
and services are in general less harmful than restraints 
affecting the distribution of branded goods and services. 
Branding tends to increase product differentiation and 
reduce substitutability of the product, leading to a reduced 
elasticity of demand and an increased possibility to raise 
price. The distinction between branded and non-branded 
goods or services will often coincide with the distinction 
between intermediate goods and services and final goods 
and services.

(105) In general, a combination of vertical restraints aggra-
vates their individual negative effects. However, certain 
combinations of vertical restraints are less anti-competitive 
than their use in isolation. For instance, in an exclusive 
distribution system, the distributor may be tempted to 
increase the price of the products as intra-brand competi-
tion has been reduced. The use of quantity forcing or the 
setting of a maximum resale price may limit such price 
increases. Possible negative effects of vertical restraints are 
reinforced when several suppliers and their buyers organise 
their trade in a similar way, leading to so-called cumulative 
effects.

1.2. Positive effects of vertical restraints

(106) It is important to recognise that vertical restraints may 
have positive effects by, in particular, promoting non-price 
competition and improved quality of services. When a 
company has no market power, it can only try to increase 
its profits by optimising its manufacturing or distribution 
processes. In a number of situations vertical restraints may 
be helpful in this respect since the usual arm’s length deal-
ings between supplier and buyer, determining only price and 
quantity of a certain transaction, can lead to a sub-optimal 
level of investments and sales.

(107) While trying to give a fair overview of the various 
justifications for vertical restraints, these Guidelines do not 
claim to be complete or exhaustive. The following reasons 
may justify the application of certain vertical restraints:

(a) To solve a ‘free-rider’ problem. One distributor may 
free-ride on the promotion efforts of another distributor. 
That type of problem is most common at the wholesale 
and retail level. Exclusive distribution or similar restrictions 
may be helpful in avoiding such free-riding. Free-riding 
can also occur between suppliers, for instance where one 
invests in promotion at the buyer’s premises, in general 
at the retail level, that may also attract customers for its 
competitors. Non-compete type restraints can help to 
overcome free-riding41.

For there to be a problem, there needs to be a real free-rider 
issue. Free-riding between buyers can only occur on pre-
sales services and other promotional activities, but not on 
after-sales services for which the distributor can charge its 
customers individually. The product will usually need to be 
relatively new or technically complex or the reputation of 
the product must be a major determinant of its demand, as 
the customer may otherwise very well know what it wants, 40 By collusion is meant both explicit collusion and tacit collusion 

(conscious parallel behaviour).
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based on past purchases. And the product must be of a 
reasonably high value as it is otherwise not attractive for a 
customer to go to one shop for information and to another 
to buy. Lastly, it must not be practical for the supplier to 
impose on all buyers, by contract, effective promotion or 
service requirements.

Free-riding between suppliers is also restricted to specific 
situations, namely to cases where the promotion takes place 
at the buyer’s premises and is generic, not brand specific.

(b) To ‘open up or enter new markets’. Where a manufac-
turer wants to enter a new geographic market, for instance 
by exporting to another country for the first time, this may 
involve special ‘first time investments’ by the distributor to 
establish the brand on the market. In order to persuade a 
local distributor to make these investments, it may be neces-
sary to provide territorial protection to the distributor so 
that it can recoup these investments by temporarily charging 
a higher price. Distributors based in other markets should 
then be restrained for a limited period from selling on the 
new market (see also paragraph (61) in Section III.4). This 
is a special case of the free-rider problem described under 
point (a).

(c) The ‘certification free-rider issue’. In some sectors, 
certain retailers have a reputation for stocking only ‘quality’ 
products. In such a case, selling through those retailers 
may be vital for the introduction of a new product. If the 
manufacturer cannot initially limit its sales to the premium 
stores, it runs the risk of being de-listed and the product 
introduction may fail. There may, therefore, be a reason for 
allowing for a limited duration a restriction such as exclusive 
distribution or selective distribution. It must be enough to 
guarantee introduction of the new product but not so long 
as to hinder large-scale dissemination. Such benefits are 
more likely with ‘experience’ goods or complex goods that 
represent a relatively large purchase for the final consumer.

(d) The so-called ‘hold-up problem’. Sometimes there are 
client-specific investments to be made by either the supplier 
or the buyer, such as in special equipment or training. For 
instance, a component manufacturer that has to build 
new machines and tools in order to satisfy a particular 
requirement of one of its customers. The investor may not 
commit the necessary investments before particular supply 
arrangements are fixed.

However, as in the other free-riding examples, there are a 
number of conditions that have to be met before the risk of 
under-investment is real or significant. Firstly, the invest-
ment must be relationship-specific. An investment made 
by the supplier is considered to be relationship-specific 
when, after termination of the contract, it cannot be used 
by the supplier to supply other customers and can only 
be sold at a significant loss. An investment made by the 

buyer is considered to be relationship-specific when, after 
termination of the contract, it cannot be used by the buyer 
to purchase and/or use products supplied by other suppliers 
and can only be sold at a significant loss. An investment is 
thus relationship-specific because it can only, for instance, 
be used to produce a brand-specific component or to store 
a particular brand and thus cannot be used profitably to 
produce or resell alternatives. Secondly, it must be a long-
term investment that is not recouped in the short run. And 
thirdly, the investment must be asymmetric, that is, one 
party to the contract invests more than the other party. 
Where these conditions are met, there is usually a good 
reason to have a vertical restraint for the duration it takes to 
depreciate the investment. The appropriate vertical restraint 
will be of the non-compete type or quantity-forcing type 
when the investment is made by the supplier and of the 
exclusive distribution, exclusive customer allocation or 
exclusive supply type when the investment is made by the 
buyer.

(e) The ‘specific hold-up problem that may arise in the 
case of transfer of substantial know-how’. The know-how, 
once provided, cannot be taken back and the provider of 
the know-how may not want it to be used for or by its 
competitors. In as far as the know-how was not readily 
available to the buyer, is substantial and indispensable for 
the operation of the agreement, such a transfer may justify 
a non-compete type of restriction, which would normally 
fall outside Article 101(1).

(f ) The ‘vertical externality issue’. A retailer may not gain all 
the benefits of its action taken to improve sales; some may 
go to the manufacturer. For every extra unit a retailer sells 
by lowering its resale price or by increasing its sales effort, 
the manufacturer benefits if its wholesale price exceeds its 
marginal production costs. Thus, there may be a positive 
externality bestowed on the manufacturer by such retailer’s 
actions and from the manufacturer’s perspective the retailer 
may be pricing too high and/or making too little sales 
efforts. The negative externality of too high pricing by the 
retailer is sometimes called the “double marginalisation 
problem” and it can be avoided by imposing a maximum 
resale price on the retailer. To increase the retailer’s sales 
efforts selective distribution, exclusive distribution or similar 
restrictions may be helpful42.

(g) ‘Economies of scale in distribution’. In order to have scale 
economies exploited and thereby see a lower retail price for 
its product, the manufacturer may want to concentrate the 
resale of its products on a limited number of distributors. To 
do so, it could use exclusive distribution, quantity forcing in 
the form of a minimum purchasing requirement, selective 
distribution containing such a requirement or exclusive 
sourcing.

(h) ‘Capital market imperfections’. The usual providers 
of capital (banks, equity markets) may provide capital 
sub-optimally when they have imperfect information on 
the quality of the borrower or there is an inadequate basis 

42 See however the previous footnote.

41 Whether consumers actually benefit overall from extra promotional 
efforts depends on whether the extra promotion informs and convinces 
and thus benefits many new customers or mainly reaches customers who 
already know what they want to buy and for whom the extra promotion 
only or mainly implies a price increase.
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to secure the loan. The buyer or supplier may have better 
information and be able, through an exclusive relationship, 
to obtain extra security for its investment. Where the 
supplier provides the loan to the buyer, this may lead to 
non-compete or quantity forcing on the buyer. Where the 
buyer provides the loan to the supplier, this may be the 
reason for having exclusive supply or quantity forcing on 
the supplier.

(i) ‘Uniformity and quality standardisation’. A vertical 
restraint may help to create a brand image by imposing a 
certain measure of uniformity and quality standardisation 
on the distributors, thereby increasing the attractiveness of 
the product to the final consumer and increasing its sales. 
This can for instance be found in selective distribution and 
franchising.

 (108) The nine situations listed in paragraph (107) make 
clear that under certain conditions, vertical agreements 
are likely to help realise efficiencies and the development 
of new markets and that this may offset possible negative 
effects. The case is in general strongest for vertical restraints 
of a limited duration which help the introduction of new 
complex products or protect relationship-specific invest-
ments. A vertical restraint is sometimes necessary for as 
long as the supplier sells its product to the buyer (see in 
particular the situations described in paragraph (107)(a), 
(e), (f ), (g) and (i)).

(109) A large measure of substitutability exists between the 
different vertical restraints. As a result, the same inefficiency 
problem can be solved by different vertical restraints. For 
instance, economies of scale in distribution may possibly be 
achieved by using exclusive distribution, selective distribu-
tion, quantity forcing or exclusive sourcing. However, 
the negative effects on competition may differ between 
the various vertical restraints, which plays a role when 
indispensability is discussed under Article 101(3).

1.3. Methodology of analysis

(110) The assessment of a vertical restraint generally involves 
the following four steps43:

(a) First, the undertakings involved need to establish the 
market shares of the supplier and the buyer on the market 
where they respectively sell and purchase the contract 
products.

(b) If the relevant market share of the supplier and the 
buyer each do not exceed the 30% threshold, the vertical 
agreement is covered by the Block Exemption Regulation, 
subject to the hardcore restrictions and excluded restrictions 
set out in that Regulation.

(c) If the relevant market share is above the 30% threshold 
for supplier and/or buyer, it is necessary to assess whether 
the vertical agreement falls within Article 101(1).

(d) If the vertical agreement falls within Article 101(1), it 
is necessary to examine whether it fulfils the conditions for 
exemption under Article 101(3).

1.3.1. Relevant factors for the assessment under 
Article 101(1)

(111) In assessing cases above the market share threshold 
of 30%, the Commission will undertake a full competition 
analysis. The following factors are particularly relevant to 
establish whether a vertical agreement brings about an 
appreciable restriction of competition under Article 101(1):

(a) nature of the agreement;

(b) market position of the parties;

(c) market position of competitors;

(d) market position of buyers of the contract products;

(e) entry barriers;

(f ) maturity of the market;

(g) level of trade;

(h) nature of the product;

(i) other factors.

(112) The importance of individual factors may vary from 
case to case and depends on all other factors. For instance, a 
high market share of the parties is usually a good indicator 
of market power, but in the case of low entry barriers it 
may not be indicative of market power. It is therefore not 
possible to provide firm rules on the importance of the 
individual factors.

(113) Vertical agreements can take many shapes and forms. 
It is therefore important to analyse the nature of the agree-
ment in terms of the restraints that it contains, the duration 
of those restraints and the percentage of total sales on the 
market affected by those restraints. It may be necessary to go 
beyond the express terms of the agreement. The existence of 
implicit restraints may be derived from the way in which the 
agreement is implemented by the parties and the incentives 
that they face.

(114) The market position of the parties provides an indica-
tion of the degree of market power, if any, possessed by the 
supplier, the buyer or both. The higher their market share, 
the greater their market power is likely to be. This is particu-
larly so where the market share reflects cost advantages or 
other competitive advantages vis-à-vis competitors. Such 
competitive advantages may, for instance, result from being 
a first mover on the market (having the best site, etc.), from 
holding essential patents or having superior technology, 
from being the brand leader or having a superior portfolio.

43 These steps are not intended to present a legal reasoning that the 
Commission should follow in this order to take a decision.
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(115) Such indicators, namely market share and possible 
competitive advantages, are used to assess the market 
position of competitors. The stronger the competitors are 
and the greater their number, the less risk there is that the 
parties will be able to individually exercise market power 
and foreclose the market or soften competition. It is also 
relevant to consider whether there are effective and timely 
counterstrategies that competitors would be likely to deploy. 
However, if the number of competitors becomes rather 
small and their market position (size, costs, R&D potential, 
etc.) is rather similar, such a market structure may increase 
the risk of collusion. Fluctuating or rapidly changing market 
shares are in general an indication of intense competition.

(116) The market position of the parties’ customers provides 
an indication of whether or not one or more of those 
customers possess buyer power. The first indicator of buyer 
power is the market share of the customer on the purchase 
market. That share reflects the importance of its demand for 
possible suppliers. Other indicators focus on the position of 
the customer on its resale market, including characteristics 
such as a wide geographic spread of its outlets, own brands 
including private labels and its brand image amongst 
final consumers. In some circumstances, buyer power may 
prevent the parties from exercising market power and 
thereby solve a competition problem that would otherwise 
have existed. This is particularly so when strong customers 
have the capacity and incentive to bring new sources of 
supply on to the market in the case of a small but permanent 
increase in relative prices. Where strong customers merely 
extract favourable terms for themselves or simply pass on 
any price increase to their customers, their position does not 
prevent the parties from exercising market power.

(117) Entry barriers are measured by the extent to which 
incumbent companies can increase their price above the 
competitive level without attracting new entry. In the 
absence of entry barriers, easy and quick entry would 
render price increases unprofitable. When effective entry, 
preventing or eroding the exercise of market power, is likely 
to occur within one or two years, entry barriers can, as a 
general rule, be said to be low. Entry barriers may result 
from a wide variety of factors such as economies of scale 
and scope, government regulations, especially where they 
establish exclusive rights, state aid, import tariffs, intellectual 
property rights, ownership of resources where the supply is 
limited due to for instance natural limitations44, essential 
facilities, a first mover advantage and brand loyalty of 
consumers created by strong advertising over a period of 
time. Vertical restraints and vertical integration may also 
work as an entry barrier by making access more difficult and 
foreclosing (potential) competitors. Entry barriers may be 
present at only the supplier or buyer level or at both levels. 
The question whether certain of those factors should be 
described as entry barriers depends particularly on whether 
they entail sunk costs. Sunk costs are those costs that have 
to be incurred to enter or be active on a market but that are 
lost when the market is exited. Advertising costs to build 
consumer loyalty are normally sunk costs, unless an exiting 

firm could either sell its brand name or use it somewhere 
else without a loss. The more costs are sunk, the more 
potential entrants have to weigh the risks of entering the 
market and the more credibly incumbents can threaten 
that they will match new competition, as sunk costs make 
it costly for incumbents to leave the market. If, for instance, 
distributors are tied to a manufacturer via a non-compete 
obligation, the foreclosing effect will be more significant if 
setting up its own distributors will impose sunk costs on 
the potential entrant. In general, entry requires sunk costs, 
sometimes minor and sometimes major. Therefore, actual 
competition is in general more effective and will weigh 
more heavily in the assessment of a case than potential 
competition.

(118) A mature market is a market that has existed for some 
time, where the technology used is well known and wide-
spread and not changing very much, where there are no 
major brand innovations and in which demand is relatively 
stable or declining. In such a market, negative effects are 
more likely than in more dynamic markets.

(119) The level of trade is linked to the distinction between 
intermediate and final goods and services. Intermediate 
goods and services are sold to undertakings for use as an 
input to produce other goods or services and are generally 
not recognisable in the final goods or services. The buyers of 
intermediate products are usually well-informed customers, 
able to assess quality and therefore less reliant on brand 
and image. Final goods are, directly or indirectly, sold to 
final consumers that often rely more on brand and image. 
As distributors have to respond to the demand of final 
consumers, competition may suffer more when distributors 
are foreclosed from selling one or a number of brands than 
when buyers of intermediate products are prevented from 
buying competing products from certain sources of supply.

(120) The nature of the product plays a role in particular 
for final products in assessing both the likely negative 
and the likely positive effects. When assessing the likely 
negative effects, it is important whether the products on 
the market are more homogeneous or heterogeneous, 
whether the product is expensive, taking up a large part 
of the consumer’s budget, or is inexpensive and whether 
the product is a one-off purchase or repeatedly purchased. 
In general, when the product is more heterogeneous, less 
expensive and resembles more a one-off purchase, vertical 
restraints are more likely to have negative effects.

(121) In the assessment of particular restraints other factors 
may have to be taken into account. Among these factors can 
be the cumulative effect, that is, the coverage of the market 
by similar agreements of others, whether the agreement is 
‘imposed’ (mainly one party is subject to the restrictions 
or obligations) or ‘agreed’ (both parties accept restrictions 
or obligations), the regulatory environment and behaviour 
that may indicate or facilitate collusion like price leadership, 
pre-announced price changes and discussions on the ‘right’ 
price, price rigidity in response to excess capacity, price 
discrimination and past collusive behaviour.

44 See Commission Decision 97/26/EC (Case No IV/M.619 - Gencor/ 
Lonrho), OJ L 11, 14.1.1997, p. 30.
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1.3.2. Relevant factors for the assessment under 
Article 101(3)

(122) Restrictive vertical agreements may also produce 
pro-competitive effects in the form of efficiencies, which 
may outweigh their anti-competitive effects. Such an assess-
ment takes place within the framework of Article 101(3), 
which contains an exception from the prohibition rule 
of Article 101(1). For that exception to be applicable, 
the vertical agreement must produce objective economic 
benefits, the restrictions on competition must be indispens-
able to attain the efficiencies, consumers must receive a fair 
share of the efficiency gains, and the agreement must not 
afford the parties the possibility of eliminating competition 
in respect of a substantial part of the products concerned45.

(123) The assessment of restrictive agreements under 
Article 101(3) is made within the actual context in which 
they occur46 and on the basis of the facts existing at any 
given point in time. The assessment is sensitive to material 
changes in the facts. The exception rule of Article 101(3) 
applies as long as the four conditions are fulfilled and ceases 
to apply when that is no longer the case47. When applying 
Article 101(3) in accordance with these principles it is 
necessary to take into account the investments made by 
any of the parties and the time needed and the restraints 
required to commit and recoup an efficiency enhancing 
investment.

(124) The first condition of Article 101(3) requires an 
assessment of what are the objective benefits in terms of 
efficiencies produced by the agreement. In this respect, 
vertical agreements often have the potential to help realise 
efficiencies, as explained in section 1.2, by improving the 
way in which the parties conduct their complementary 
activities.

(125) In the application of the indispensability test 
contained in Article 101(3), the Commission will in 
particular examine whether individual restrictions make 
it possible to perform the production, purchase and/or 
(re)sale of the contract products more efficiently than 
would have been the case in the absence of the restriction 
concerned. In making such an assessment, the market 
conditions and the realities facing the parties must be 
taken into account. Undertakings invoking the benefit of 
Article 101(3) are not required to consider hypothetical and 
theoretical alternatives. They must, however, explain and 
demonstrate why seemingly realistic and significantly less 
restrictive alternatives would be significantly less efficient. 
If the application of what appears to be a commercially 
realistic and less restrictive alternative would lead to a 
significant loss of efficiencies, the restriction in question is 
treated as indispensable.

(126) The condition that consumers must receive a fair 
share of the benefits implies that consumers of the products 
purchased and/or (re)sold under the vertical agreement 
must at least be compensated for the negative effects of the 
agreement48. In other words, the efficiency gains must fully 
off-set the likely negative impact on prices, output and other 
relevant factors caused by the agreement.

(127) The last condition of Article 101(3), according to 
which the agreement must not afford the parties the possi-
bility of eliminating competition in respect of a substantial 
part of the products concerned, presupposes an analysis of 
remaining competitive pressures on the market and the 
impact of the agreement on such sources of competition. In 
the application of the last condition of Article 101(3), the 
relationship between Article 101(3) and Article 102 must 
be taken into account. According to settled case law, the 
application of Article 101(3) cannot prevent the application 
of Article 10249. Moreover, since Articles 101 and 102 
both pursue the aim of maintaining effective competition 
on the market, consistency requires that Article 101(3) be 
interpreted as precluding any application of the exception 
rule to restrictive agreements that constitute an abuse of 
a dominant position50. The vertical agreement may not 
eliminate effective competition, by removing all or most 
existing sources of actual or potential competition. Rivalry 
between undertakings is an essential driver of economic 
efficiency, including dynamic efficiencies in the form of 
innovation. In its absence, the dominant undertaking will 
lack adequate incentives to continue to create and pass on 
efficiency gains. Where there is no residual competition 
and no foreseeable threat of entry, the protection of rivalry 
and the competitive process outweighs possible efficiency 
gains. A restrictive agreement which maintains, creates 
or strengthens a market position approaching that of 
a monopoly can normally not be justified on the grounds 
that it also creates efficiency gains.

2. Analysis of specific vertical restraints

(128) The most common vertical restraints and combina-
tions of vertical restraints are analysed in the remainder 
of these Guidelines following the framework of analysis 
developed in paragraphs (96) to (127). Other restraints and 
combinations exist for which no direct guidance is provided 
in these Guidelines. They will, however, be treated according 
to the same principles and with the same emphasis on the 
effect on the market.

48 See paragraph 85 of Communication from the Commission - Notice 
– Guidelines on the application of Article 81(3) of the Treaty, OJ C 101, 
27.4.2004, p. 97.
49 See Judgment of the Court of Justice in Joined Cases C-395/96 P and 
C-396/96 P Compagnie Maritime Belge [2000] ECR I-1365, paragraph 130. 
Similarly, the application of Article 101(3) does not prevent the application 
of the Treaty rules on the free movement of goods, services, persons 
and capital. These provisions are in certain circumstances applicable to 
agreements, decisions and concerted practices within the meaning of 
Article 101(1), see to that effect Judgment of the Court of Justice in Case 
C-309/99 Wouters [2002] ECR I-1577, paragraph 120.
50 See in this respect Judgment of the Court of First Instance in Case 
T-51/89 Tetra Pak (I) [1990] ECR II-309. See also paragraph 106 of 
Communication from the Commission - Notice – Guidelines on the 
application of Article 81(3) of the Treaty, OJ C 101, 27.4.2004, p. 97.

45 See Communication from the Commission - Notice – Guidelines on 
the application of Article 81(3) of the Treaty, OJ C 101, 27.4.2004, p. 97.
46 See Judgment of the Court of Justice in Joined Cases 25/84 and 26/84 
Ford [1985] ECR 2725.
47 See in this respect for example Commission Decision 1999/242/EC 
(Case No IV/36.237 – TPS), OJ L 90, 2.4.1999, p. 6. Similarly, the prohibition 
of Article 101(1) also only applies as long as the agreement has a restrictive 
object or restrictive effects.
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2.1. Single branding

(129) Under the heading of ‘single branding’ fall those 
agreements which have as their main element the fact that 
the buyer is obliged or induced to concentrate its orders for 
a particular type of product with one supplier. That compo-
nent can be found amongst others in non-compete and 
quantity-forcing on the buyer. A non-compete arrangement 
is based on an obligation or incentive scheme which makes 
the buyer purchase more than 80% of its requirements on a 
particular market from only one supplier. It does not mean 
that the buyer can only buy directly from the supplier, 
but that the buyer will not buy and resell or incorporate 
competing goods or services. Quantity-forcing on the 
buyer is a weaker form of non-compete, where incentives or 
obligations agreed between the supplier and the buyer make 
the latter concentrate its purchases to a large extent with one 
supplier. Quantity-forcing may for example take the form of 
minimum purchase requirements, stocking requirements or 
non-linear pricing, such as conditional rebate schemes or a 
two-part tariff (fixed fee plus a price per unit). A so-called 
‘English clause’, requiring the buyer to report any better 
offer and allowing him only to accept such an offer when 
the supplier does not match it, can be expected to have the 
same effect as a single branding obligation, especially when 
the buyer has to reveal who makes the better offer.

(130) The possible competition risks of single branding 
are foreclosure of the market to competing suppliers and 
potential suppliers, softening of competition and facilitation 
of collusion between suppliers in case of cumulative use and, 
where the buyer is a retailer selling to final consumers, a loss 
of in-store inter-brand competition. Such restrictive effects 
have a direct impact on inter-brand competition.

(131) Single branding is exempted by the Block Exemption 
Regulation where the supplier’s and buyer’s market share 
each do not exceed 30% and are subject to a limitation 
in time of five years for the non-compete obligation. The 
remainder of this section provides guidance for the assess-
ment of individual cases above the market share threshold 
or beyond the time limit of five years.

(132) The capacity for single branding obligations of one 
specific supplier to result in anticompetitive foreclosure 
arises in particular where, without the obligations, an 
important competitive constraint is exercised by competi-
tors that either are not yet present on the market at the 
time the obligations are concluded, or that are not in a 
position to compete for the full supply of the customers. 
Competitors may not be able to compete for an individual 
customer’s entire demand because the supplier in question 
is an unavoidable trading partner at least for part of the 
demand on the market, for instance because its brand is 
a ‘must stock item’ preferred by many final consumers or 
because the capacity constraints on the other suppliers are 
such that a part of demand can only be provided for by the 
supplier in question51. The market position of the supplier is 
thus of main importance to assess possible anti-competitive 
effects of single branding obligations.

(133) If competitors can compete on equal terms for each 
individual customer’s entire demand, single branding 
obligations of one specific supplier are generally unlikely 
to hamper effective competition unless the switching of 
supplier by customers is rendered difficult due to the dura-
tion and market coverage of the single branding obligations. 
The higher its tied market share, that is, the part of its 
market share sold under a single branding obligation, the 
more significant foreclosure is likely to be. Similarly, the 
longer the duration of the single branding obligations, the 
more significant foreclosure is likely to be. Single branding 
obligations shorter than one year entered into by non-
dominant companies are generally not considered to give 
rise to appreciable anti-competitive effects or net negative 
effects. Single branding obligations between one and five 
years entered into by non-dominant companies usually 
require a proper balancing of pro- and anti-competitive 
effects, while single branding obligations exceeding five 
years are for most types of investments not considered 
necessary to achieve the claimed efficiencies or the efficien-
cies are not sufficient to outweigh their foreclosure effect. 
Single branding obligations are more likely to result in 
anti-competitive foreclosure when entered into by dominant 
companies.

(134) When assessing the supplier’s market power, the 
market position of its competitors is important. As long 
as the competitors are sufficiently numerous and strong, 
no appreciable anti-competitive effects can be expected. 
Foreclosure of competitors is not very likely where they have 
similar market positions and can offer similarly attractive 
products. In such a case, foreclosure may, however, occur 
for potential entrants when a number of major suppliers 
enter into single branding contracts with a significant 
number of buyers on the relevant market (cumulative effect 
situation). This is also a situation where single branding 
agreements may facilitate collusion between competing 
suppliers. If, individually, those suppliers are covered by the 
Block Exemption Regulation, a withdrawal of the block 
exemption may be necessary to deal with such a negative 
cumulative effect. A tied market share of less than 5% is 
not considered in general to contribute significantly to a 
cumulative foreclosure effect.

(135) In cases where the market share of the largest supplier 
is below 30% and the market share of the five largest 
suppliers is below 50%, there is unlikely to be a single or 
a cumulative anti-competitive effect situation. Where a 
potential entrant cannot penetrate the market profitably, 
it is likely to be due to factors other than single branding 
obligations, such as consumer preferences.

(136) Entry barriers are important to establish whether 
there is anticompetitive foreclosure. Wherever it is relatively 
easy for competing suppliers to create new buyers or find 
alternative buyers for their product, foreclosure is unlikely 
to be a real problem. However, there are often entry barriers, 
both at the manufacturing and at the distribution level.

51 Judgment of the Court of First Instance in Case T-65/98 Van den 
Bergh Foods v Commission [2003] ECR II-4653, paragraphs 104 and 156.
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(137) Countervailing power is relevant, as powerful buyers 
will not easily allow themselves to be cut off from the 
supply of competing goods or services. More generally, 
in order to convince customers to accept single branding, 
the supplier may have to compensate them, in whole or 
in part, for the loss in competition resulting from the 
exclusivity. Where such compensation is given, it may 
be in the individual interest of a customer to enter into a 
single branding obligation with the supplier. But it would 
be wrong to conclude automatically from this that all single 
branding obligations, taken together, are overall beneficial 
for customers on that market and for the final consumers. 
It is in particular unlikely that consumers as a whole will 
benefit if there are many customers and the single branding 
obligations, taken together, have the effect of preventing the 
entry or expansion of competing undertakings.

(138) Lastly, ‘the level of trade’ is relevant. Anticompetitive 
foreclosure is less likely in case of an intermediate product. 
When the supplier of an intermediate product is not domi-
nant, the competing suppliers still have a substantial part 
of demand that is free. Below the level of dominance an 
anticompetitive foreclosure effect may however arise in a 
cumulative effect situation. A cumulative anticompetitive 
effect is unlikely to arise as long as less than 50% of the 
market is tied.

 (139) Where the agreement concerns the supply of a 
final product at the wholesale level, the question whether 
a competition problem is likely to arise depends in large 
part on the type of wholesaling and the entry barriers at 
the wholesale level. There is no real risk of anticompetitive 
foreclosure if competing manufacturers can easily establish 
their own wholesaling operation. Whether entry barriers 
are low depends in part on the type of wholesaling, that is, 
whether or not wholesalers can operate efficiently with only 
the product concerned by the agreement (for example ice 
cream) or whether it is more efficient to trade in a whole 
range of products (for example frozen foodstuffs). In the 
latter case, it is not efficient for a manufacturer selling only 
one product to set up its own wholesaling operation. In 
that case, anti-competitive effects may arise. In addition, 
cumulative effect problems may arise if several suppliers 
tie most of the available wholesalers.

(140) For final products, foreclosure is in general more 
likely to occur at the retail level, given the significant entry 
barriers for most manufacturers to start retail outlets just for 
their own products. In addition, it is at the retail level that 
single branding agreements may lead to reduced in-store 
inter-brand competition. It is for these reasons that for 
final products at the retail level, significant anti-competitive 
effects may start to arise, taking into account all other 
relevant factors, if a non-dominant supplier ties 30% or 
more of the relevant market. For a dominant company, even 
a modest tied market share may already lead to significant 
anti-competitive effects.

(141) At the retail level, a cumulative foreclosure effect may 
also arise. Where all suppliers have market shares below 
30%, a cumulative anticompetitive foreclosure effect is 

unlikely if the total tied market share is less than 40% and 
withdrawal of the block exemption is therefore unlikely. 
That figure may be higher when other factors like the 
number of competitors, entry barriers etc. are taken into 
account. Where not all companies have market shares below 
the threshold of the Block Exemption Regulation but none 
is dominant, a cumulative anticompetitive foreclosure effect 
is unlikely if the total tied market share is below 30%.

(142) Where the buyer operates from premises and land 
owned by the supplier or leased by the supplier from a 
third party not connected with the buyer, the possibility 
of imposing effective remedies for a possible foreclosure 
effect will be limited. In that case, intervention by the 
Commission below the level of dominance is unlikely.

(143) In certain sectors, the selling of more than one 
brand from a single site may be difficult, in which case a 
foreclosure problem can better be remedied by limiting the 
effective duration of contracts.

(144) Where appreciable anti-competitive effects are 
established, the question of a possible exemption under 
Article 101(3) arises. For non-compete obligations, the 
efficiencies described in points (a) (free riding between 
suppliers), (d), (e) (hold-up problems) and (h) (capital 
market imperfections) of paragraph (107), may be particu-
larly relevant.

(145) In the case of an efficiency as described in paragraph 
(107)(a), (107)(d) and (107)(h), quantity forcing on the 
buyer could possibly be a less restrictive alternative. A non-
compete obligation may be the only viable way to achieve 
an efficiency as described in paragraph (107)(e), (hold-up 
problem related to the transfer of know-how).

(146) In the case of a relationship-specific investment made 
by the supplier (see paragraph (107)(d)), a non-compete or 
quantity forcing agreement for the period of depreciation 
of the investment will in general fulfil the conditions of 
Article 101(3). In the case of high relationship-specific 
investments, a non-compete obligation exceeding five 
years may be justified. A relationship-specific investment 
could, for instance, be the installation or adaptation of 
equipment by the supplier when this equipment can be 
used afterwards only to produce components for a particular 
buyer. General or market-specific investments in (extra) 
capacity are normally not relationship-specific investments. 
However, where a supplier creates new capacity specifically 
linked to the operations of a particular buyer, for instance a 
company producing metal cans which creates new capacity 
to produce cans on the premises of or next to the canning 
facility of a food producer, this new capacity may only be 
economically viable when producing for this particular 
customer, in which case the investment would be considered 
to be relationship-specific.

(147) Where the supplier provides the buyer with a 
loan or provides the buyer with equipment which is not 
relationship-specific, this in itself is normally not sufficient 
to justify the exemption of an anticompetitive foreclosure 



179

Competition Law Digest

effect on the market. In case of capital market imperfec-
tion, it may be more efficient for the supplier of a product 
than for a bank to provide a loan (see paragraph (107)(h)). 
However, in such a case the loan should be provided in the 
least restrictive way and the buyer should thus in general not 
be prevented from terminating the obligation and repaying 
the outstanding part of the loan at any point in time and 
without payment of any penalty.

(148) The transfer of substantial know-how (paragraph 
(107)(e)) usually justifies a non-compete obligation for the 
whole duration of the supply agreement, as for example in 
the context of franchising.

(149) Example of non-compete obligation

The market leader in a national market for an impulse 
consumer product, with a market share of 40%, sells most 
of its products (90%) through tied retailers (tied market 
share 36%). The agreements oblige the retailers to purchase 
only from the market leader for at least four years. The 
market leader is especially strongly represented in the more 
densely populated areas like the capital. Its competitors, 
10 in number, of which some are only locally available, all 
have much smaller market shares, the biggest having 12%. 
Those 10 competitors together supply another 10% of the 
market via tied outlets. There is strong brand and product 
differentiation in the market. The market leader has the 
strongest brands. It is the only one with regular national 
advertising campaigns. It provides its tied retailers with 
special stocking cabinets for its product.

The result on the market is that in total 46% (36% + 10%) 
of the market is foreclosed to potential entrants and to 
incumbents not having tied outlets. Potential entrants find 
entry even more difficult in the densely populated areas 
where foreclosure is even higher, although it is there that 
they would prefer to enter the market. In addition, owing to 
the strong brand and product differentiation and the high 
search costs relative to the price of the product, the absence 
of in- store inter-brand competition leads to an extra welfare 
loss for consumers. The possible efficiencies of the outlet 
exclusivity, which the market leader claims result from 
reduced transport costs and a possible hold-up problem 
concerning the stocking cabinets, are limited and do not 
outweigh the negative effects on competition. The efficien-
cies are limited, as the transport costs are linked to quantity 
and not exclusivity and the stocking cabinets do not contain 
special know-how and are not brand specific. Accordingly, it 
is unlikely that the conditions of Article 101(3) are fulfilled.

(150) Example of quantity forcing

A producer X with a 40% market share sells 80% of its 
products through contracts which specify that the reseller 
is required to purchase at least 75% of its requirements 
for that type of product from X. In return X is offering 
financing and equipment at favourable rates. The contracts 
have a duration of five years in which repayment of the 
loan is foreseen in equal instalments. However, after the 
first two years buyers have the possibility to terminate the 

contract with a six-month notice period if they repay the 
outstanding loan and take over the equipment at its market 
asset value. At the end of the five-year period the equipment 
becomes the property of the buyer. Most of the competing 
producers are small, twelve in total with the biggest having 
a market share of 20%, and engage in similar contracts 
with different durations. The producers with market shares 
below 10% often have contracts with longer durations and 
with less generous termination clauses. The contracts of 
producer X leave 25% of requirements free to be supplied by 
competitors. In the last three years, two new producers have 
entered the market and gained a combined market share of 
around 8%, partly by taking over the loans of a number of 
resellers in return for contracts with these resellers.

Producer X’s tied market share is 24% (0.75 • 0.80 • 40%). 
The other producers’ tied market share is around 25%. 
Therefore, in total around 49% of the market is foreclosed 
to potential entrants and to incumbents not having tied 
outlets for at least the first two years of the supply contracts. 
The market shows that the resellers often have difficulty in 
obtaining loans from banks and are too small in general 
to obtain capital through other means like the issuing of 
shares. In addition, producer X is able to demonstrate that 
concentrating its sales on a limited number of resellers 
allows him to plan its sales better and to save transport 
costs. In the light of the efficiencies on the one hand and 
the 25% non-tied part in the contracts of producer X, the 
real possibility for early termination of the contract, the 
recent entry of new producers and the fact that around half 
the resellers are not tied on the other hand, the quantity 
forcing of 75% applied by producer X is likely to fulfil the 
conditions of Article 101(3).

2.2. Exclusive distribution

(151) In an exclusive distribution agreement, the supplier 
agrees to sell its products to only one distributor for resale 
in a particular territory. At the same time, the distributor 
is usually limited in its active selling into other (exclu-
sively allocated) territories. The possible competition risks 
are mainly reduced intra-brand competition and market 
partitioning, which may facilitate price discrimination in 
particular. When most or all of the suppliers apply exclusive 
distribution, it may soften competition and facilitate collu-
sion, both at the suppliers’ and distributors’ level. Lastly, 
exclusive distribution may lead to foreclosure of other 
distributors and therewith reduce competition at that level.

(152) Exclusive distribution is exempted by the Block 
Exemption Regulation where both the supplier’s and 
buyer’s market share each do not exceed 30%, even if 
combined with other non-hardcore vertical restraints, such 
as a non-compete obligation limited to five years, quantity 
forcing or exclusive purchasing. A combination of exclusive 
distribution and selective distribution is only exempted 
by the Block Exemption Regulation if active selling in 
other territories is not restricted. The remainder of this 
section provides guidance for the assessment of exclusive 
distribution in individual cases above the 30% market share 
threshold.
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(153) The market position of the supplier and its competi-
tors is of major importance, as the loss of intra-brand 
competition can only be problematic if inter-brand compe-
tition is limited. The stronger the position of the supplier, 
the more serious is the loss of intra-brand competition. 
Above the 30% market share threshold, there may be a 
risk of a significant reduction of intra-brand competition. 
In order to fulfil the conditions of Article 101(3), the loss 
of intra-brand competition may need to be balanced with 
real efficiencies.

(154) The position of the competitors can have a dual 
significance. Strong competitors will generally mean that 
the reduction in intra-brand competition is outweighed by 
sufficient inter-brand competition. However, if the number 
of competitors becomes rather small and their market posi-
tion is rather similar in terms of market share, capacity and 
distribution network, there is a risk of collusion and/or 
softening of competition. The loss of intra-brand competi-
tion can increase that risk, especially when several suppliers 
operate similar distribution systems. Multiple exclusive 
dealerships, that is, when different suppliers appoint the 
same exclusive distributor in a given territory, may further 
increase the risk of collusion and/or softening of competition. 
If a dealer is granted the exclusive right to distribute two or 
more important competing products in the same territory, 
inter-brand competition may be substantially restricted 
for those brands. The higher the cumulative market share 
of the brands distributed by the exclusive multiple brand 
dealers, the higher the risk of collusion and/or softening of 
competition and the more inter-brand competition will be 
reduced. If a retailer is the exclusive distributor for a number 
of brands this may have as result that if one producer cuts the 
wholesale price for its brand, the exclusive retailer will not 
be eager to transmit this price cut to the final consumer as it 
would reduce its sales and profits made with the other brands. 
Hence, compared to the situation without multiple exclusive 
dealerships, producers have a reduced interest in entering 
into price competition with one another. Such cumulative 
effect situations may be a reason to withdraw the benefit of 
the Block Exemption Regulation where the market shares 
of the suppliers and buyers are below the threshold of the 
Block Exemption Regulation.

(155) Entry barriers that may hinder suppliers from creating 
new distributors or finding alternative distributors are less 
important in assessing the possible anti-competitive effects 
of exclusive distribution. Foreclosure of other suppliers does 
not arise as long as exclusive distribution is not combined 
with single branding.

(156) Foreclosure of other distributors is not an issue where 
the supplier which operates the exclusive distribution 
system appoints a high number of exclusive distributors 
on the same market and those exclusive distributors are not 
restricted in selling to other non-appointed distributors. 
Foreclosure of other distributors may however become 
an issue where there is buying power and market power 
downstream, in particular in the case of very large territories 
where the exclusive distributor becomes the exclusive buyer 
for a whole market. An example would be a supermarket 

chain which becomes the only distributor of a leading 
brand on a national food retail market. The foreclosure of 
other distributors may be aggravated in the case of multiple 
exclusive dealership.

(157) Buying power may also increase the risk of collusion 
on the buyers’ side when the exclusive distribution arrange-
ments are imposed by important buyers, possibly located in 
different territories, on one or several suppliers.

(158) Maturity of the market is important, as loss of intra-
brand competition and price discrimination may be a 
serious problem in a mature market but may be less relevant 
on a market with growing demand, changing technologies 
and changing market positions.

(159) The level of trade is important as the possible negative 
effects may differ between the wholesale and retail level. 
Exclusive distribution is mainly applied in the distribution 
of final goods and services. A loss of intra-brand competi-
tion is especially likely at the retail level if coupled with 
large territories, since final consumers may be confronted 
with little possibility of choosing between a high price/
high service and a low price/low service distributor for an 
important brand.

(160) A manufacturer that chooses a wholesaler to be 
its exclusive distributor will normally do so for a larger 
territory, such as a whole Member State. As long as the 
wholesaler can sell the products without limitation to 
downstream retailers there are not likely to be appreciable 
anti-competitive effects. A possible loss of intra-brand 
competition at the wholesale level may be easily outweighed 
by efficiencies obtained in logistics, promotion etc., espe-
cially when the manufacturer is based in a different country. 
The possible risks for inter-brand competition of multiple 
exclusive dealerships are however higher at the wholesale 
than at the retail level. Where one wholesaler becomes the 
exclusive distributor for a significant number of suppliers, 
not only is there a risk that competition between these 
brands is reduced, but also that there is foreclosure at the 
wholesale level of trade.

(161) As stated in paragraph (155), foreclosure of other 
suppliers does not arise as long as exclusive distribution 
is not combined with single branding. But even when 
exclusive distribution is combined with single branding 
anticompetitive foreclosure of other suppliers is unlikely, 
except possibly when the single branding is applied to a 
dense network of exclusive distributors with small territories 
or in case of a cumulative effect. In such a case it may be 
necessary to apply the principles on single branding set out 
in section 2.1. However, when the combination does not 
lead to significant foreclosure, the combination of exclusive 
distribution and single branding may be pro-competitive 
by increasing the incentive for the exclusive distributor to 
focus its efforts on the particular brand. Therefore, in the 
absence of such a foreclosure effect, the combination of 
exclusive distribution with non-compete may very well fulfil 
the conditions of Article 101(3) for the whole duration of 
the agreement, particularly at the wholesale level.
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(162) The combination of exclusive distribution with exclu-
sive sourcing increases the possible competition risks of 
reduced intra-brand competition and market partitioning 
which may facilitate price discrimination in particular. 
Exclusive distribution already limits arbitrage by customers, 
as it limits the number of distributors and usually also 
restricts the distributors in their freedom of active selling. 
Exclusive sourcing, requiring the exclusive distributors to 
buy their supplies for the particular brand directly from 
the manufacturer, eliminates in addition possible arbitrage 
by the exclusive distributors, which are prevented from 
buying from other distributors in the system. As a result, 
the supplier’s possibilities to limit intra-brand competition 
by applying dissimilar conditions of sale to the detriment 
of consumers are enhanced, unless the combination allows 
the creation of efficiencies leading to lower prices to all 
final consumers.

(163) The nature of the product is not particularly relevant 
to the assessment of possible anti-competitive effects of 
exclusive distribution. It is, however, relevant to an assess-
ment of possible efficiencies, that is, after an appreciable 
anti-competitive effect is established.

(164) Exclusive distribution may lead to efficiencies, espe-
cially where investments by the distributors are required 
to protect or build up the brand image. In general, the 
case for efficiencies is strongest for new products, complex 
products, and products whose qualities are difficult to judge 
before consumption (so-called experience products) or 
whose qualities are difficult to judge even after consump-
tion (so-called credence products). In addition, exclusive 
distribution may lead to savings in logistic costs due to 
economies of scale in transport and distribution.

(165) Example of exclusive distribution at the wholesale 
level

On the market for a consumer durable, A is the market 
leader. A sells its product through exclusive wholesalers. 
Territories for the wholesalers correspond to the entire 
Member State for small Member States, and to a region for 
larger Member States. Those exclusive distributors deal with 
sales to all the retailers in their territories. They do not sell to 
final consumers. The wholesalers are in charge of promotion 
in their markets, including sponsoring of local events, but 
also explaining and promoting the new products to the 
retailers in their territories. Technology and product innova-
tion are evolving fairly quickly on this market, and pre-sale 
service to retailers and to final consumers plays an important 
role. The wholesalers are not required to purchase all their 
requirements of the brand of supplier A from the producer 
himself, and arbitrage by wholesalers or retailers is practi-
cable because the transport costs are relatively low compared 
to the value of the product. The wholesalers are not under 
a non-compete obligation. Retailers also sell a number of 
brands of competing suppliers, and there are no exclusive 
or selective distribution agreements at the retail level. On 
the EU market of sales to wholesalers A has around 50% 
market share. Its market share on the various national retail 
markets varies between 40% and 60%. A has between 6 and 

10 competitors on every national market. B, C and D are its 
biggest competitors and are also present on each national 
market, with market shares varying between 20% and 5%. 
The remaining producers are national producers, with 
smaller market shares. B, C and D have similar distribution 
networks, whereas the local producers tend to sell their 
products directly to retailers. On the wholesale market 
described in this example, the risk of reduced intra-brand 
competition and price discrimination is low. Arbitrage is 
not hindered, and the absence of intra-brand competition 
is not very relevant at the wholesale level. At the retail level, 
neither intra- nor inter-brand competition are hindered. 
Moreover, inter-brand competition is largely unaffected by 
the exclusive arrangements at the wholesale level. Therefore 
it is likely, even if anti-competitive effects exist, that also 
the conditions of Article 101(3) are fulfilled.

(166) Example of multiple exclusive dealer ships in an 
oligopolistic market

On a national market for a final product, there are four 
market leaders, which each have a market share of around 
20%. Those four market leaders sell their product through 
exclusive distributors at the retail level. Retailers are given 
an exclusive territory which corresponds to the town in 
which they are located or a district of the town for large 
towns. In most territories, the four market leaders happen 
to appoint the same exclusive retailer (‘multiple dealership’), 
often centrally located and rather specialised in the product. 
The remaining 20% of the national market is composed of 
small local producers, the largest of these producers having 
a market share of 5% on the national market. Those local 
producers sell their products in general through other 
retailers, in particular because the exclusive distributors 
of the four largest suppliers show in general little interest 
in selling less well-known and cheaper brands. There is 
strong brand and product differentiation on the market. 
The four market leaders have large national advertising 
campaigns and strong brand images, whereas the fringe 
producers do not advertise their products at the national 
level. The market is rather mature, with stable demand and 
no major product and technological innovation. The product 
is relatively simple.

In such an oligopolistic market, there is a risk of collusion 
between the four market leaders. That risk is increased 
through multiple dealerships. Intra-brand competition is 
limited by the territorial exclusivity. Competition between 
the four leading brands is reduced at the retail level, since 
one retailer fixes the price of all four brands in each terri-
tory. The multiple dealership implies that, if one producer 
cuts the price for its brand, the retailer will not be eager to 
transmit this price cut to the final consumer as it would 
reduce its sales and profits made with the other brands. 
Hence, producers have a reduced interest in entering into 
price competition with one another. Inter-brand price 
competition exists mainly with the low brand image goods 
of the fringe producers. The possible efficiency arguments 
for (joint) exclusive distributors are limited, as the product 
is relatively simple, the resale does not require any specific 
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investments or training and advertising is mainly carried 
out at the level of the producers.

Even though each of the market leaders has a market share 
below the threshold, the conditions of Article 101(3) may 
not be fulfilled and withdrawal of the block exemption may 
be necessary for the agreements concluded with distributors 
whose market share is below 30% of the procurement market.

(167) Example of exclusive distribution combined with 
exclusive sourcing

Manufacturer A is the European market leader for a bulky 
consumer durable, with a market share of between 40% 
and 60% in most national retail markets. In Member States 
where it has a high market share, it has less competitors with 
much smaller market shares. The competitors are present on 
only one or two national markets. A’s long time policy is to 
sell its product through its national subsidiaries to exclusive 
distributors at the retail level, which are not allowed to sell 
actively into each other’s territories. Those distributors are 
thereby incentivised to promote the product and provide 
pre-sales services. Recently the retailers are in addition 
obliged to purchase manufacturer A’s products exclusively 
from the national subsidiary of manufacturer A in their 
own country. The retailers selling the brand of manufacturer 
A are the main resellers of that type of product in their 
territory. They handle competing brands, but with varying 
degrees of success and enthusiasm. Since the introduction 
of exclusive sourcing, A applies price differences of 10% to 
15% between markets with higher prices in the markets 
where it has less competition. The markets are relatively 
stable on the demand and the supply side, and there are no 
significant technological changes.

In the high price markets, the loss of intra-brand competi-
tion results not only from the territorial exclusivity at the 
retail level but is aggravated by the exclusive sourcing 
obligation imposed on the retailers. The exclusive sourcing 
obligation helps to keep markets and territories separate 
by making arbitrage between the exclusive retailers, the 
main resellers of that type of product, impossible. The 
exclusive retailers also cannot sell actively into each other’s 
territory and in practice tend to avoid delivering outside 
their own territory. As a result, price discrimination is 
possible, without it leading to a significant increase in 
total sales. Arbitrage by consumers or independent traders 
is limited due to the bulkiness of the product. While the 
possible efficiency arguments for appointing exclusive 
distributors may be convincing, in particular because of the 
incentivising of retailers, the possible efficiency arguments 
for the combination of exclusive distribution and exclusive 
sourcing, and in particular the possible efficiency arguments 
for exclusive sourcing, linked mainly to economies of scale 
in transport, are unlikely to outweigh the negative effect 
of price discrimination and reduced intra-brand competi-
tion. Consequently, it is unlikely that the conditions of 
Article 101(3) are fulfilled.

2.3. Exclusive customer allocation

(168) In an exclusive customer allocation agreement, the 
supplier agrees to sell its products to only one distributor 
for resale to a particular group of customers. At the same 
time, the distributor is usually limited in its active selling to 
other (exclusively allocated) groups of customers. The Block 
Exemption Regulation does not limit the way an exclusive 
customer group can be defined; it could for instance be a 
particular type of customers defined by their occupation 
but also a list of specific customers selected on the basis 
of one or more objective criteria. The possible competition 
risks are mainly reduced intra-brand competition and 
market partitioning, which may in particular facilitate price 
discrimination. Where most or all of the suppliers apply 
exclusive customer allocation, competition may be softened 
and collusion, both at the suppliers’ and the distributors’ 
level, may be facilitated. Lastly, exclusive customer allocation 
may lead to foreclosure of other distributors and therewith 
reduce competition at that level.

(169) Exclusive customer allocation is exempted by the Block 
Exemption Regulation when both the supplier’s and buyer’s 
market share does not exceed the 30% market share threshold, 
even if combined with other non-hardcore vertical restraints 
such as non-compete, quantity-forcing or exclusive sourcing. 
A combination of exclusive customer allocation and selective 
distribution is normally a hardcore restriction, as active selling 
to end-users by the appointed distributors is usually not left 
free. Above the 30% market share threshold, the guidance 
provided in paragraphs (151) to (167) applies also to the 
assessment of exclusive customer allocation, subject to the 
specific remarks in the remainder of this section.

(170) The allocation of customers normally makes arbi-
trage by the customers more difficult. In addition, as each 
appointed distributor has its own class of customers, non-
appointed distributors not falling within such a class may 
find it difficult to obtain the product. Consequently, possible 
arbitrage by non-appointed distributors will be reduced.

(171) Exclusive customer allocation is mainly applied to 
inter-mediate products and at the wholesale level when 
it concerns final products, where customer groups with 
different specific requirements concerning the product can 
be distinguished.

(172) Exclusive customer allocation may lead to efficiencies, 
especially when the distributors are required to make invest-
ments in for instance specific equipment, skills or know-how 
to adapt to the requirements of their group of customers. 
The depreciation period of these investments indicates the 
justified duration of an exclusive customer allocation system. 
In general the case is strongest for new or complex products 
and for products requiring adaptation to the needs of the 
individual customer. Identifiable differentiated needs are 
more likely for inter-mediate products, that is, products sold 
to different types of professional buyers. Allocation of final 
consumers is unlikely to lead to efficiencies.

(173) Example of exclusive customer allocation
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A company has developed a sophisticated sprinkler instal-
lation. The company has currently a market share of 40% 
on the market for sprinkler installations. When it started 
selling the sophisticated sprinkler it had a market share 
of 20% with an older product. The installation of the new 
type of sprinkler depends on the type of building that it is 
installed in and on the use of the building (office, chemical 
plant, hospital etc.). The company has appointed a number of 
distributors to sell and install the sprinkler installation. Each 
distributor needed to train its employees for the general and 
specific requirements of installing the sprinkler installation 
for a particular class of customers. To ensure that distributors 
would specialise, the company assigned to each distributor 
an exclusive class of customers and prohibited active sales to 
each others’ exclusive customer classes. After five years, all 
the exclusive distributors will be allowed to sell actively to all 
classes of customers, thereby ending the system of exclusive 
customer allocation. The supplier may then also start selling 
to new distributors. The market is quite dynamic, with two 
recent entries and a number of technological developments. 
Competitors, with market shares between 25% and 5%, are 
also upgrading their products.

As the exclusivity is of limited duration and helps to ensure 
that the distributors may recoup their investments and 
concentrate their sales efforts first on a certain class of 
customers in order to learn the trade, and as the possible 
anti-competitive effects seem limited in a dynamic market, 
the conditions of Article 101(3) are likely to be fulfilled.

2.4. Selective distribution

(174) Selective distribution agreements, like exclusive 
distribution agreements, restrict the number of authorised 
distributors on the one hand and the possibilities of resale 
on the other. The difference with exclusive distribution 
is that the restriction of the number of dealers does not 
depend on the number of territories but on selection criteria 
linked in the first place to the nature of the product. Another 
difference with exclusive distribution is that the restriction 
on resale is not a restriction on active selling to a territory 
but a restriction on any sales to non-authorised distribu-
tors, leaving only appointed dealers and final customers as 
possible buyers. Selective distribution is almost always used 
to distribute branded final products.

(175) The possible competition risks are a reduction in intra-
brand competition and, especially in case of cumulative 
effect, foreclosure of certain type(s) of distributors and soft-
ening of competition and facilitation of collusion between 
suppliers or buyers. To assess the possible anti-competitive 
effects of selective distribution under Article 101(1), a 
distinction needs to be made between purely qualitative 
selective distribution and quantitative selective distribution. 
Purely qualitative selective distribution selects dealers only 
on the basis of objective criteria required by the nature of 
the product such as training of sales personnel, the service 
provided at the point of sale, a certain range of the products 
being sold etc.52 The application of such criteria does not put 
a direct limit on the number of dealers. Purely qualitative 
selective distribution is in general considered to fall outside 

Article 101(1) for lack of anti-competitive effects, provided 
that three conditions are satisfied. First, the nature of the 
product in question must necessitate a selective distribution 
system, in the sense that such a system must constitute a 
legitimate requirement, having regard to the nature of the 
product concerned, to preserve its quality and ensure its 
proper use. Secondly, resellers must be chosen on the basis 
of objective criteria of a qualitative nature which are laid 
down uniformly for all and made available to all potential 
resellers and are not applied in a discriminatory manner. 
Thirdly, the criteria laid down must not go beyond what is 
necessary53. Quantitative selective distribution adds further 
criteria for selection that more directly limit the potential 
number of dealers by, for instance, requiring minimum or 
maximum sales, by fixing the number of dealers, etc.

(176) Qualitative and quantitative selective distribution is 
exempted by the Block Exemption Regulation as long as the 
market share of both supplier and buyer each do not exceed 
30%, even if combined with other non-hardcore vertical 
restraints, such as non-compete or exclusive distribution, 
provided active selling by the authorised distributors to 
each other and to end users is not restricted. The Block 
Exemption Regulation exempts selective distribution 
regardless of the nature of the product concerned and 
regardless of the nature of the selection criteria. However, 
where the characteristics of the product54 do not require 
selective distribution or do not require the applied criteria, 
such as for instance the requirement for distributors to have 
one or more brick and mortar shops or to provide specific 
services, such a distribution system does not generally bring 
about sufficient efficiency enhancing effects to counterbal-
ance a significant reduction in intra-brand competition. 
Where appreciable anti-competitive effects occur, the 
benefit of the Block Exemption Regulation is likely to 
be withdrawn. In addition, the remainder of this section 
provides guidance for the assessment of selective distribu-
tion in individual cases which are not covered by the Block 
Exemption Regulation or in the case of cumulative effects 
resulting from parallel networks of selective distribution.

(177) The market position of the supplier and its competi-
tors is of central importance in assessing possible anti-
competitive effects, as the loss of intra-brand competition 
can only be problematic if inter-brand competition is 
limited. The stronger the position of the supplier, the more 
problematic is the loss of intra-brand competition. Another 
important factor is the number of selective distribution 
networks present in the same market. Where selective 
distribution is applied by only one supplier on the market, 
quantitative selective distribution does not normally create 

52 See for example judgment of the Court of First Instance in Case T-88/92 
Groupement d’achat Édouard Leclerc v Commission [1996] ECR II- 1961.
53 See judgments of the Court of Justice in Case 31/80 L’Oréal v PVBA 
[1980] ECR 3775, paragraphs 15 and 16; Case 26/76 Metro I [1977] 
ECR 1875, paragraphs 20 and 21; Case 107/82 AEG [1983] ECR 3151, 
paragraph 35; and judgment of the Court of First Instance in Case T-19/91 
Vichy v Commission [1992] ECR II- 415, paragraph 65.
54 See for example judgments of the Court of First Instance in Case 
T- 19/92, Groupement d’achat Edouard Leclerc v Commission [1996] ECR 
II-1851, paragraphs 112 to 123; Case T-88/92 Groupement d’achat Edouard 
Leclerc v Commission [1996] ECR II-1961, paragraphs 106 to 117, and the 
case law referred to in the preceding footnote.
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net negative effects provided that the contract goods, 
having regard to their nature, require the use of a selective 
distribution system and on condition that the selection 
criteria applied are necessary to ensure efficient distribution 
of the goods in question. The reality, however, seems to be 
that selective distribution is often applied by a number of 
the suppliers on a given market.

(178) The position of competitors can have a dual signifi-
cance and plays in particular a role in case of a cumulative 
effect. Strong competitors will mean in general that the 
reduction in intra-brand competition is easily outweighed 
by sufficient inter-brand competition. However, when a 
majority of the main suppliers apply selective distribution, 
there will be a significant loss of intra-brand competition 
and possible foreclosure of certain types of distributors as 
well as an increased risk of collusion between those major 
suppliers. The risk of foreclosure of more efficient distribu-
tors has always been greater with selective distribution than 
with exclusive distribution, given the restriction on sales 
to non-authorised dealers in selective distribution. That 
restriction is designed to give selective distribution systems 
a closed character, making it impossible for non-authorised 
dealers to obtain supplies. Accordingly, selective distribu-
tion is particularly well suited to avoid pressure by price 
discounters (whether offline or online-only distributors) on 
the margins of the manufacturer, as well as on the margins 
of the authorised dealers. Foreclosure of such distribution 
formats, whether resulting from the cumulative application 
of selective distribution or from the application by a single 
supplier with a market share exceeding 30%, reduces the 
possibilities for consumers to take advantage of the specific 
benefits offered by these formats such as lower prices, more 
transparency and wider access.

(179) Where the Block Exemption Regulation applies 
to individual networks of selective distribution, with-
drawal of the block exemption or disapplication of the 
Block Exemption Regulation may be considered in case of 
cumulative effects. However, a cumulative effect problem 
is unlikely to arise when the share of the market covered 
by selective distribution is below 50%. Also, no problem is 
likely to arise where the market coverage ratio exceeds 50%, 
but the aggregate market share of the five largest suppliers 
(CR5) is below 50%. Where both the CR5 and the share 
of the market covered by selective distribution exceed 
50%, the assessment may vary depending on whether or 
not all five largest suppliers apply selective distribution. 
The stronger the position of the competitors which do not 
apply selective distribution, the less likely other distributors 
will be foreclosed. If all five largest suppliers apply selective 
distribution, competition concerns may arise with respect 
to those agreements in particular that apply quantita-
tive selection criteria by directly limiting the number of 
authorised dealers or that apply qualitative criteria, such as 
a requirement to have one or more brick and mortar shops 
or to provide specific services, which forecloses certain 
distribution formats. The conditions of Article 101(3) are 
in general unlikely to be fulfilled if the selective distribu-
tion systems at issue prevent access to the market by new 
distributors capable of adequately selling the products 

in question, especially price discounters or online-only 
distributors offering lower prices to consumers, thereby 
limiting distribution to the advantage of certain existing 
channels and to the detriment of final consumers. More 
indirect forms of quantitative selective distribution, resulting 
for instance from the combination of purely qualitative 
selection criteria with the requirement imposed on the 
dealers to achieve a minimum amount of annual purchases, 
are less likely to produce net negative effects, if such an 
amount does not represent a significant proportion of the 
dealer’s total turnover achieved with the type of products 
in question and it does not go beyond what is necessary for 
the supplier to recoup its relationship-specific investment 
and/or realise economies of scale in distribution. As regards 
individual contributions, a supplier with a market share 
of less than 5% is in general not considered to contribute 
significantly to a cumulative effect.

(180) Entry barriers are mainly of interest in the case of 
foreclosure of the market to non-authorised dealers. In 
general, entry barriers will be considerable as selective 
distribution is usually applied by manufacturers of branded 
products. It will in general take time and considerable 
investment for excluded retailers to launch their own brands 
or obtain competitive supplies elsewhere.

(181) Buying power may increase the risk of collusion 
between dealers and thus appreciably change the analysis 
of possible anti-competitive effects of selective distribution. 
Foreclosure of the market to more efficient retailers may 
especially result where a strong dealer organisation imposes 
selection criteria on the supplier aimed at limiting distribu-
tion to the advantage of its members.

(182) Article 5(1)(c) of the Block Exemption Regulation 
provides that the supplier may not impose an obligation 
causing the authorised dealers, either directly or indirectly, 
not to sell the brands of particular competing suppliers. 
Such a condition aims specifically at avoiding horizontal 
collusion to exclude particular brands through the creation 
of a selective club of brands by the leading suppliers. That 
kind of obligation is unlikely to be exemptible when the 
CR5 is equal to or above 50%, unless none of the suppliers 
imposing such an obligation belongs to the five largest 
suppliers on the market.

(183) Foreclosure of other suppliers is normally not a 
problem as long as other suppliers can use the same 
distributors, that is, as long as the selective distribution 
system is not combined with single branding. In the case 
of a dense network of authorised distributors or in the 
case of a cumulative effect, the combination of selective 
distribution and a non-compete obligation may pose a risk 
of foreclosure to other suppliers. In that case, the principles 
set out in section 2.1. on single branding apply. Where 
selective distribution is not combined with a non-compete 
obligation, foreclosure of the market to competing suppliers 
may still be a problem where the leading suppliers apply not 
only purely qualitative selection criteria, but impose on their 
dealers certain additional obligations such as the obligation 
to reserve a minimum shelf-space for their products or to 
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ensure that the sales of their products by the dealer achieve 
a minimum percentage of the dealer’s total turnover. Such 
a problem is unlikely to arise if the share of the market 
covered by selective distribution is below 50% or, where 
this coverage ratio is exceeded, if the market share of the 
five largest suppliers is below 50%.

(184) Maturity of the market is important, as loss of intra-
brand competition and possible foreclosure of suppliers or 
dealers may be a serious problem on a mature market but is 
less relevant on a market with growing demand, changing 
technologies and changing market positions.

(185) Selective distribution may be efficient when it leads 
to savings in logistical costs due to economies of scale in 
transport and that may occur irrespective of the nature 
of the product (paragraph (107)(g)). However, such an 
efficiency is usually only marginal in selective distribution 
systems. To help solve a free-rider problem between the 
distributors (paragraph (107)(a)) or to help create a brand 
image (paragraph (107)(i)), the nature of the product is very 
relevant. In general, the case is strongest for new products, 
complex products, products whose qualities are difficult to 
judge before consumption (so-called experience products) 
or whose qualities are difficult to judge even after consump-
tion (so-called credence products). The combination of 
selective distribution with a location clause, protecting an 
appointed dealer against other appointed dealers opening up 
a shop in its vicinity, may in particular fulfil the conditions of 
Article 101(3) if the combination is indispensable to protect 
substantial and relationship-specific investments made by 
the authorised dealer (paragraph (107)(d)).

(186) To ensure that the least anti-competitive restraint is 
chosen, it is relevant to see whether the same efficiencies 
can be obtained at a comparable cost by for instance service 
requirements alone.

(187) Example of quantitative selective distribution

On a market for consumer durables, the market leader 
(brand A) with a market share of 35%, sells its product to 
final consumers through a selective distribution network. 
There are several criteria for admission to the network: 
the shop must employ trained staff and provide pre-sales 
services, there must be a specialised area in the shop devoted 
to the sales of the product and similar hi-tech products, 
and the shop is required to sell a wide range of models of 
the supplier and to display them in an attractive manner. 
Moreover, the number of admissible retailers in the network 
is directly limited through the establishment of a maximum 
number of retailers per number of inhabitants in each 
province or urban area. Manufacturer A has 6 competitors 
in that market. Its largest competitors, B, C and D, have 
market shares of respectively 25, 15 and 10%, whilst the 
other producers have smaller market shares. A is the only 
manufacturer to use selective distribution. The selective 
distributors of brand A always handle a few competing 
brands. However, competing brands are also widely sold in 
shops which are not member of A’s selective distribution 
network. Channels of distribution are various: for instance, 

brands B and C are sold in most of A’s selected shops, but 
also in other shops providing a high quality service and 
in hypermarkets. Brand D is mainly sold in high service 
shops. Technology is evolving quite rapidly in this market, 
and the main suppliers maintain a strong quality image for 
their products through advertising.

On that market, the coverage ratio of selective distribution 
is 35%. Inter-brand competition is not directly affected 
by the selective distribution system of A. Intra-brand 
competition for brand A may be reduced, but consumers 
have access to low service/low price retailers for brands B 
and C, which have a comparable quality image to brand 
A. Moreover, access to high service retailers for other 
brands is not foreclosed, since there is no limitation on 
the capacity of selected distributors to sell competing 
brands, and the quantitative limitation on the number of 
retailers for brand A leaves other high service retailers free 
to distribute competing brands. In this case, in view of the 
service requirements and the efficiencies these are likely to 
provide and the limited effect on intra-brand competition 
the conditions of Article 101(3) are likely to be fulfilled.

(188) Example of selective distribution with cumulative 
effects

On a market for a particular sports article, there are seven 
manufacturers, whose respective market shares are: 25%, 
20%, 15%, 15%, 10%, 8% and 7%. The five largest manufac-
turers distribute their products through quantitative selec-
tive distribution, whilst the two smallest use different types 
of distribution systems, which results in a coverage ratio of 
selective distribution of 85%. The criteria for access to the 
selective distribution networks are remarkably uniform 
amongst manufacturers: the distributors are required to 
have one or more brick and mortar shops, those shops are 
required to have trained personnel and to provide pre-sale 
services, there must be a specialised area in the shop devoted 
to the sales of the article and a minimum size for this area 
is specified. The shop is required to sell a wide range of the 
brand in question and to display the article in an attractive 
manner, the shop must be located in a commercial street, 
and that type of article must represent at least 30% of the 
total turnover of the shop. In general, the same dealer is 
appointed selective distributor for all five brands. The two 
brands which do not use selective distribution usually 
sell through less specialised retailers with lower service 
levels. The market is stable, both on the supply and on the 
demand side, and there is strong brand image and product 
differentiation. The five market leaders have strong brand 
images, acquired through advertising and sponsoring, 
whereas the two smaller manufacturers have a strategy of 
cheaper products, with no strong brand image.

On that market, access by general price discounters and 
online-only distributors to the five leading brands is denied. 
Indeed, the requirement that this type of article represents 
at least 30% of the activity of the dealers and the criteria 
on presentation and pre-sales services rule out most price 
discounters from the network of authorised dealers. The 
requirement to have one or more brick and mortar shops 
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excludes online-only distributors from the network. As a 
consequence, consumers have no choice but to buy the five 
leading brands in high service/high price shops. This leads 
to reduced inter-brand competition between the five leading 
brands. The fact that the two smallest brands can be bought 
in low service/low price shops does not compensate for this, 
because the brand image of the five market leaders is much 
better. Inter-brand competition is also limited through 
multiple dealership. Even though there exists some degree 
of intra-brand competition and the number of retailers is 
not directly limited, the criteria for admission are strict 
enough to lead to a small number of retailers for the five 
leading brands in each territory.

The efficiencies associated with these quantitative selective 
distribution systems are low: the product is not very complex 
and does not justify a particularly high service. Unless the 
manufacturers can prove that there are clear efficiencies 
linked to their network of selective distribution, it is prob-
able that the block exemption will have to be withdrawn 
because of its cumulative effects resulting in less choice and 
higher prices for consumers.

2.5. Franchising

(189) Franchise agreements contain licences of intel-
lectual property rights relating in particular to trade marks 
or signs and know-how for the use and distribution of 
goods or services. In addition to the licence of IPRs, the 
franchisor usually provides the franchisee during the life 
of the agreement with commercial or technical assistance. 
The licence and the assistance are integral components of 
the business method being franchised. The franchisor is in 
general paid a franchise fee by the franchisee for the use of 
the particular business method. Franchising may enable the 
franchisor to establish, with limited investments, a uniform 
network for the distribution of its products. In addition to 
the provision of the business method, franchise agreements 
usually contain a combination of different vertical restraints 
concerning the products being distributed, in particular 
selective distribution and/or non-compete and/or exclusive 
distribution or weaker forms thereof.

(190) The coverage by the Block Exemption Regulation of 
the licensing of IPRs contained in franchise agreements is 
dealt with in paragraphs (24) to (46). As for the vertical 
restraints on the purchase, sale and resale of goods and 
services within a franchising arrangement, such as selective 
distribution, non-compete obligations or exclusive distribu-
tion, the Block Exemption Regulation applies up to the 30% 
market share threshold55. The guidance provided in respect 
of those types of restraints applies also to franchising, 
subject to the following two specific remarks:

(a) The more important the transfer of know-how, the more 
likely it is that the restraints create efficiencies and/or are 
indispensable to protect the know-how and that the vertical 
restraints fulfil the conditions of Article 101(3);

 (b) A non-compete obligation on the goods or services 
purchased by the franchisee falls outside the scope of 

Article 101(1) where the obligation is necessary to maintain 
the common identity and reputation of the franchised 
network. In such cases, the duration of the non-compete 
obligation is also irrelevant under Article 101(1), as long as it 
does not exceed the duration of the franchise agreement itself.

(191) Example of franchising

A manufacturer has developed a new format for selling 
sweets in so-called fun shops where the sweets can be 
coloured specially on demand from the consumer. The 
manufacturer of the sweets has also developed the machines 
to colour the sweets. The manufacturer also produces the 
colouring liquids. The quality and freshness of the liquid is of 
vital importance to producing good sweets. The manufacturer 
made a success of its sweets through a number of own retail 
outlets all operating under the same trade name and with the 
uniform fun image (style of lay-out of the shops, common 
advertising etc.). In order to expand sales the manufacturer 
started a franchising system. The franchisees are obliged 
to buy the sweets, liquid and colouring machine from the 
manufacturer, to have the same image and operate under 
the trade name, pay a franchise fee, contribute to common 
advertising and ensure the confidentiality of the operating 
manual prepared by the franchisor. In addition, the fran-
chisees are only allowed to sell from the agreed premises, 
to sell to end users or other franchisees and are not allowed 
to sell other sweets. The franchisor is obliged not to appoint 
another franchisee nor operate a retail outlet himself in a 
given contract territory. The franchisor is also under the 
obligation to update and further develop its products, the 
business outlook and the operating manual and make these 
improvements available to all retail franchisees. The franchise 
agreements are concluded for a duration of 10 years.

Sweet retailers buy their sweets on a national market from 
either national producers that cater for national tastes 
or from wholesalers which import sweets from foreign 
producers in addition to selling products from national 
producers. On that market the franchisor’s products compete 
with other brands of sweets. The franchisor has a market 
share of 30% on the market for sweets sold to retailers. 
Competition comes from a number of national and interna-
tional brands, sometimes produced by large diversified food 
companies. There are many potential points of sale of sweets 
in the form of tobacconists, general food retailers, cafeterias 
and specialised sweet shops. The franchisor’s market share of 
the market for machines for colouring food is below 10%.

Most of the obligations contained in the franchise agree-
ments can be deemed necessary to protect the intellectual 
property rights or maintain the common identity and 
reputation of the franchised network and fall outside 
Article 101(1). The restrictions on selling (contract territory 
and selective distribution) provide an incentive to the fran-
chisees to invest in the colouring machine and the franchise 
concept and, if not necessary to, at least help maintain the 
common identity, thereby offsetting the loss of intra-brand 
competition. The non-compete clause excluding other 

55 See also paragraphs (86) to (95), in particular paragraph (92).
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brands of sweets from the shops for the full duration of the 
agreements does allow the franchisor to keep the outlets 
uniform and prevent competitors from benefiting from its 
trade name. It does not lead to any serious foreclosure in 
view of the great number of potential outlets available to 
other sweet producers. The franchise agreements of this 
franchisor are likely to fulfil the conditions for exemption 
under Article 101(3) in as far as the obligations contained 
therein fall under Article 101(1).

2.6. Exclusive supply

(192) Under the heading of exclusive supply fall those 
restrictions that have as their main element that the supplier 
is obliged or induced to sell the contract products only or 
mainly to one buyer, in general or for a particular use. Such 
restrictions may take the form of an exclusive supply obliga-
tion, restricting the supplier to sell to only one buyer for the 
purposes of resale or a particular use, but may for instance 
also take the form of quantity forcing on the supplier, where 
incentives are agreed between the supplier and buyer which 
make the former concentrate its sales mainly with one buyer. 
For intermediate goods or services, exclusive supply is often 
referred to as industrial supply.

(193) Exclusive supply is exempted by the Block Exemption 
Regulation where both the supplier’s and buyer’s market 
share does not exceed 30%, even if combined with other 
non-hardcore vertical restraints such as non-compete. 
The remainder of this section provides guidance for the 
assessment of exclusive supply in individual cases above the 
market share threshold.

(194) The main competition risk of exclusive supply is 
anti-competitive foreclosure of other buyers. There is a 
similarity with the possible effects of exclusive distribution, 
in particular when the exclusive distributor becomes the 
exclusive buyer for a whole market (see section 2.2, in 
particular paragraph (156)). The market share of the buyer 
on the upstream purchase market is obviously important 
for assessing the ability of the buyer to impose exclusive 
supply which forecloses other buyers from access to supplies. 
The importance of the buyer on the downstream market is 
however the factor which determines whether a competition 
problem may arise. If the buyer has no market power down-
stream, then no appreciable negative effects for consumers 
can be expected. Negative effects may arise when the market 
share of the buyer on the downstream supply market as well 
as the upstream purchase market exceeds 30%. Where the 
market share of the buyer on the upstream market does 
not exceed 30%, significant foreclosure effects may still 
result, especially when the market share of the buyer on its 
downstream market exceeds 30% and the exclusive supply 
relates to a particular use of the contract products. Where 
a company is dominant on the downstream market, any 
obligation to supply the products only or mainly to the 
dominant buyer may easily have significant anti-competitive 
effects.

(195) It is not only the market position of the buyer on 
the upstream and downstream market that is important 

but also the extent to and the duration for which it applies 
an exclusive supply obligation. The higher the tied supply 
share, and the longer the duration of the exclusive supply, 
the more significant the foreclosure is likely to be. Exclusive 
supply agreements shorter than five years entered into by 
non-dominant companies usually require a balancing of 
pro- and anti-competitive effects, while agreements lasting 
longer than five years are for most types of investments not 
considered necessary to achieve the claimed efficiencies or 
the efficiencies are not sufficient to outweigh the foreclosure 
effect of such long-term exclusive supply agreements.

(196) The market position of the competing buyers on the 
upstream market is important as it is likely that competing 
buyers will be foreclosed for anti-competitive reasons, that 
is, to increase their costs, if they are significantly smaller 
than the foreclosing buyer. Foreclosure of competing buyers 
is not very likely where those competitors have similar 
buying power and can offer the suppliers similar sales 
possibilities. In such a case, foreclosure could only occur 
for potential entrants, which may not be able to secure 
supplies when a number of major buyers all enter into 
exclusive supply contracts with the majority of suppliers on 
the market. Such a cumulative effect may lead to withdrawal 
of the benefit of the Block Exemption Regulation.

(197) Entry barriers at the supplier level are relevant to 
establishing whether there is real foreclosure. In as far as 
it is efficient for competing buyers to provide the goods 
or services themselves via upstream vertical integration, 
foreclosure is unlikely to be a real problem. However, there 
are often significant entry barriers.

(198) Countervailing power of suppliers is relevant, as 
important suppliers will not easily allow themselves to be 
cut off from alternative buyers. Foreclosure is therefore 
mainly a risk in the case of weak suppliers and strong buyers. 
In the case of strong suppliers, the exclusive supply may 
be found in combination with non-compete obligations. 
The combination with non-compete obligations brings in 
the rules developed for single branding. Where there are 
relationship-specific investments involved on both sides 
(hold-up problem) the combination of exclusive supply 
and non-compete obligations that is, reciprocal exclusivity 
in industrial supply agreements may often be justified, in 
particular below the level of dominance.

(199) Lastly, the level of trade and the nature of the product 
are relevant for foreclosure. Anticompetitive foreclosure is 
less likely in the case of an intermediate product or where 
the product is homogeneous. Firstly, a foreclosed manufac-
turer that uses a certain input usually has more flexibility to 
respond to the demand of its customers than the wholesaler 
or retailer has in responding to the demand of the final 
consumer for whom brands may play an important role. 
Secondly, the loss of a possible source of supply matters 
less for the foreclosed buyers in the case of homogeneous 
products than in the case of a heterogeneous product with 
different grades and qualities. For final branded prod-
ucts or differentiated intermediate products where there 
are entry barriers, exclusive supply may have appreciable 
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anti-competitive effects where the competing buyers are 
relatively small compared to the foreclosing buyer, even 
if the latter is not dominant on the downstream market.

(200) Efficiencies can be expected in the case of a hold-up 
problem (paragraph (107)(d) and (107)(e)), and such effi-
ciencies are more likely for intermediate products than for 
final products. Other efficiencies are less likely. Possible 
economies of scale in distribution (paragraph (107)(g)) do 
not seem likely to justify exclusive supply.

(201) In the case of a hold-up problem and even more so 
in the case of economies of scale in distribution, quantity 
forcing on the supplier, such as minimum supply require-
ments, could well be a less restrictive alternative.

(202) Example of exclusive supply

On a market for a certain type of components (inter-
mediate product market) supplier A agrees with buyer B to 
develop, with its own know-how and considerable invest-
ment in new machines and with the help of specifications 
supplied by buyer B, a different version of the component. 
B will have to make considerable investments to incorporate 
the new component. It is agreed that A will supply the new 
product only to buyer B for a period of five years from the 
date of first entry on the market. B is obliged to buy the 
new product only from A for the same period of five years. 
Both A and B can continue to sell and buy respectively 
other versions of the component elsewhere. The market 
share of buyer B on the upstream component market and 
on the downstream final goods market is 40%. The market 
share of the component supplier is 35%. There are two other 
component suppliers with around 20-25% market share and 
a number of small suppliers.

Given the considerable investments, the agreement is likely 
to fulfil the conditions of Article 101(3) in view of the 
efficiencies and the limited foreclosure effect. Other buyers 
are foreclosed from a particular version of a product of a 
supplier with 35% market share and there are other compo-
nent suppliers that could develop similar new products. The 
foreclosure of part of buyer B’s demand to other suppliers 
is limited to maximum 40% of the market.

2.7. Upfront access payments

(203) Upfront access payments are fixed fees that suppliers 
pay to distributors in the framework of a vertical relation-
ship at the beginning of a relevant period, in order to 
get access to their distribution network and remunerate 
services provided to the suppliers by the retailers. This 
category includes various practices such as slotting allow-
ances56, the so called pay-to-stay fees57, payments to have 
access to a distributor’s promotion campaigns etc. Upfront 
access payments are exempted under the Block Exemption 
Regulation when both the supplier’s and buyer’s market 
share does not exceed 30%. The remainder of this section 
provides guidance for the assessment of upfront access 
payments in individual cases above the market share 
threshold.

(204) Upfront access payments may sometimes result 
in anti-competitive foreclosure of other distributors if 
such payments induce the supplier to channel its products 
through only one or a limited number of distributors. 
A high fee may make that a supplier wants to channel a 
substantial volume of its sales through this distributor in 
order to cover the costs of the fee. In such a case, upfront 
access payments may have the same downstream foreclosure 
effect as an exclusive supply type of obligation. The assess-
ment of that negative effect is made by analogy to the 
assessment of exclusive supply obligations (in particular 
paragraphs (194) to (199)).

(205) Exceptionally, upfront access payments may also result 
in anticompetitive foreclosure of other suppliers, where the 
widespread use of upfront access payments increases barriers 
to entry for small entrants. The assessment of that possible 
negative effect is made by analogy to the assessment of 
single branding obligations (in particular paragraphs (132) 
to (141)).

(206) In addition to possible foreclosure effects, upfront 
access payments may soften competition and facilitate 
collusion between distributors. Upfront access payments 
are likely to increase the price charged by the supplier 
for the contract products since the supplier must cover 
the expense of those payments. Higher supply prices may 
reduce the incentive of the retailers to compete on price on 
the downstream market, while the profits of distributors are 
increased as a result of the access payments. Such reduction 
of competition between distributors through the cumula-
tive use of upfront access payments normally requires the 
distribution market to be highly concentrated.

(207) However, the use of upfront access payments may 
in many cases contribute to an efficient allocation of shelf 
space for new products. Distributors often have less infor-
mation than suppliers on the potential for success of new 
products to be introduced on the market and, as a result, 
the amount of products to be stocked may be sub-optimal. 
Upfront access payments may be used to reduce this asym-
metry in information between suppliers and distributors by 
explicitly allowing suppliers to compete for shelf space. The 
distributor may thus receive a signal of which products are 
most likely to be successful since a supplier would normally 
agree to pay an upfront access fee if it estimates a low 
probability of failure of the product introduction.

(208) Furthermore, due to the asymmetry in information 
mentioned in paragraph (207), suppliers may have incen-
tives to free-ride on distributors’ promotional efforts in 
order to introduce sub-optimal products. If a product is not 
successful, the distributors will pay part of the costs of the 
product failure. The use of upfront access fees may prevent 
such free riding by shifting the risk of product failure back 
to the suppliers, thereby contributing to an optimal rate of 
product introductions.

56 Fixed fees that manufacturers pay to retailers in order to get access 
to their shelf space.
57 Lump sum payments made to ensure the continued presence of an 
existing product on the shelf for some further period.
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2.8. Category Management Agreements

(209) Category management agreements are agreements 
by which, within a distribution agreement, the distributor 
entrusts the supplier (the ‘category captain’) with the 
marketing of a category of products including in general 
not only the supplier’s products, but also the products of 
its competitors. The category captain may thus have an 
influence on for instance the product placement and product 
promotion in the shop and product selection for the shop. 
Category management agreements are exempted under the 
Block Exemption Regulation when both the supplier’s and 
buyer’s market share does not exceed 30%. The remainder 
of this section provides guidance for the assessment of 
category management agreements in individual cases above 
the market share threshold.

(210) While in most cases category management agree-
ments will not be problematic, they may sometimes 
distort competition between suppliers, and finally result 
in anti-competitive foreclosure of other suppliers, where 
the category captain is able, due to its influence over the 
marketing decisions of the distributor, to limit or disadvan-
tage the distribution of products of competing suppliers. 
While in most cases the distributor may not have an interest 
in limiting its choice of products, when the distributor 
also sells competing products under its own brand (private 
labels), the distributor may also have incentives to exclude 
certain suppliers, in particular intermediate range products. 
The assessment of such upstream foreclosure effect is made 
by analogy to the assessment of single branding obligations 
(in particular paragraphs (132) to (141)) by addressing issues 
like the market coverage of these agreements, the market 
position of competing suppliers and the possible cumulative 
use of such agreements.

(211) In addition, category management agreements may 
facilitate collusion between distributors when the same 
supplier serves as a category captain for all or most of the 
competing distributors on a market and provides these 
distributors with a common point of reference for their 
marketing decisions.

(212) Category management may also facilitate collu-
sion between suppliers through increased opportunities 
to exchange via retailers sensitive market information, 
such as for instance information related to future pricing, 
promotional plans or advertising campaigns58.

(213) However, the use of category management agreements 
may also lead to efficiencies. Category management agree-
ments may allow distributors to have access to the supplier’s 
marketing expertise for a certain group of products and to 
achieve economies of scale as they ensure that the optimal 
quantity of products is presented timely and directly on the 
shelves. As category management is based on customers’ 
habits, category management agreements may lead to 
higher customer satisfaction as they help to better meet 
demand expectations. In general, the higher the inter-brand 
competition and the lower consumers’ switching costs, the 

greater the economic benefits achieved through category 
management.

2.9. Tying

(214) Tying refers to situations where customers that 
purchase one product (the tying product) are required also 
to purchase another distinct product (the tied product) from 
the same supplier or someone designated by the latter. Tying 
may constitute an abuse within the meaning of Article 
102 59. Tying may also constitute a vertical restraint falling 
under Article 101 where it results in a single branding type 
of obligation (see paragraphs (129) to (150)) for the tied 
product. Only the latter situation is dealt with in these 
Guidelines.

(215) Whether products will be considered as distinct 
depends on customer demand. Two products are distinct 
where, in the absence of the tying, a substantial number 
of customers would purchase or would have purchased the 
tying product without also buying the tied product from 
the same supplier, thereby allowing stand-alone production 
for both the tying and the tied product 60. Evidence that two 
products are distinct could include direct evidence that, 
when given a choice, customers purchase the tying and the 
tied products separately from different sources of supply, 
or indirect evidence, such as the presence on the market 
of undertakings specialised in the manufacture or sale of 
the tied product without the tying product 61, or evidence 
indicating that undertakings with little market power, 
particularly on competitive markets, tend not to tie or not 
to bundle such products. For instance, since customers 
want to buy shoes with laces and it is not practicable for 
distributors to lace new shoes with the laces of their choice, 
it has become commercial usage for shoe manufacturers to 
supply shoes with laces. Therefore, the sale of shoes with 
laces is not a tying practice.

(216) Tying may lead to anticompetitive foreclosure effects 
on the tied market, the tying market, or both at the same 
time. The foreclosure effect depends on the tied percentage 
of total sales on the market of the tied product. On the 
question of what can be considered appreciable foreclosure 
under Article 101(1), the analysis for single branding can 
be applied. Tying means that there is at least a form of 
quantity-forcing on the buyer in respect of the tied product. 
Where in addition a non-compete obligation is agreed 
in respect of the tied product, this increases the possible 
foreclosure effect on the market of the tied product. The 
tying may lead to less competition for customers interested 
in buying the tied product, but not the tying product. If 

58 Direct information exchange between competitors is not covered by 
the Block Exemption Regulation, see Article 2(4) of that Regulation and 
paragraphs 27–28 of these Guidelines.
59 Judgment of the Court of Justice in Case C-333/94 P Tetrapak 
v Commission [1996] ECR I-5951, paragraph 37. See also Communication 
from the Commission – Guidance on the Commission’s enforcement 
priorities in applying Article 82 of the EC Treaty to abusive conduct by 
dominant undertakings, OJ C 45, 24.2.2009, p. 7.
60 Judgment of the Court of First Instance in Case T-201/04 Microsoft 
v Commission [2007] ECR II-3601, paragraphs 917, 921 and 922.
61 Judgment of the Court of First Instance in Case T-30/89 Hilti 
v Commission [1991] ECR II-1439, paragraph 67.
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there is not a sufficient number of customers that will buy 
the tied product alone to sustain competitors of the supplier 
on the tied market, the tying can lead to those customers 
facing higher prices. If the tied product is an important 
complementary product for customers of the tying product, 
a reduction of alternative suppliers of the tied product and 
hence a reduced availability of that product can make entry 
onto the tying market alone more difficult.

(217) Tying may also directly lead to prices that are above 
the competitive level, especially in three situations. Firstly, 
if the tying and the tied product can be used in variable 
proportions as inputs to a production process, customers 
may react to an increase in price for the tying product 
by increasing their demand for the tied product while 
decreasing their demand for the tying product. By tying the 
two products the supplier may seek to avoid this substitution 
and as a result be able to raise its prices. Secondly, when 
the tying allows price discrimination according to the use 
the customer makes of the tying product, for example the 
tying of ink cartridges to the sale of photocopying machines 
(metering). Thirdly, when in the case of long-term contracts 
or in the case of after-markets with original equipment 
with a long replacement time, it becomes difficult for the 
customers to calculate the consequences of the tying.

(218) Tying is exempted under the Block Exemption 
Regulation when the market share of the supplier, on 
both the market of the tied product and the market of 
the tying product, and the market share of the buyer, on 
the relevant upstream markets, do not exceed 30%. It may 
be combined with other vertical restraints, which are not 
hardcore restrictions under that Regulation, such as non-
compete obligations or quantity forcing in respect of the 
tying product, or exclusive sourcing. The remainder of this 
section provides guidance for the assessment of tying in 
individual cases above the market share threshold.

(219) The market position of the supplier on the market 
of the tying product is obviously of central importance to 
assess possible anti-competitive effects. In general, this type 
of agreement is imposed by the supplier. The importance 
of the supplier on the market of the tying product is the 
main reason why a buyer may find it difficult to refuse a 
tying obligation.

(220) The market position of the supplier’s competitors on 
the market of the tying product is important in assessing 
the supplier’s market power. As long as its competitors 
are sufficiently numerous and strong, no anti-competitive 
effects can be expected, as buyers have sufficient alter-
natives to purchase the tying product without the tied 
product, unless other suppliers are applying similar tying. In 
addition, entry barriers on the market of the tying product 
are relevant to establish the market position of the supplier. 
When tying is combined with a non-compete obligation in 
respect of the tying product, this considerably strengthens 
the position of the supplier.

(221) Buying power is relevant, as important buyers will 
not easily be forced to accept tying without obtaining at 

least part of the possible efficiencies. Tying not based on 
efficiency is therefore mainly a risk where buyers do not 
have significant buying power.

(222) Where appreciable anti-competitive effects are estab-
lished, the question whether the conditions of Article 101(3) 
are fulfilled arises. Tying obligations may help to produce 
efficiencies arising from joint production or joint distribution. 
Where the tied product is not produced by the supplier, an 
efficiency may also arise from the supplier buying large quan-
tities of the tied product. For tying to fulfil the conditions 
of Article 101(3), it must, however, be shown that at least 
part of these cost reductions are passed on to the consumer, 
which is normally not the case when the retailer is able to 
obtain, on a regular basis, supplies of the same or equivalent 
products on the same or better conditions than those offered 
by the supplier which applies the tying practice. Another 
efficiency may exist where tying helps to ensure a certain 
uniformity and quality standardisation (see paragraph (107)
(i)). However, it needs to be demonstrated that the positive 
effects cannot be realised equally efficiently by requiring the 
buyer to use or resell products satisfying minimum quality 
standards, without requiring the buyer to purchase these 
from the supplier or someone designated by the latter. The 
requirements concerning minimum quality standards would 
not normally fall within the scope of Article 101(1). Where 
the supplier of the tying product imposes on the buyer the 
suppliers from which the buyer must purchase the tied 
product, for instance because the formulation of minimum 
quality standards is not possible, this may also fall outside 
the scope of Article 101(1), especially where the supplier of 
the tying product does not derive a direct (financial) benefit 
from designating the suppliers of the tied product.

2.10. Resale price restrictions

(223) As explained in section III.3, resale price maintenance 
(RPM), that is, agreements or concerted practices having 
as their direct or indirect object the establishment of a 
fixed or minimum resale price or a fixed or minimum price 
level to be observed by the buyer, are treated as a hardcore 
restriction. Where an agreement includes RPM, that agree-
ment is presumed to restrict competition and thus to fall 
within Article 101(1). It also gives rise to the presumption 
that the agreement is unlikely to fulfil the conditions of 
Article 101(3), for which reason the block exemption does 
not apply. However, undertakings have the possibility to 
plead an efficiency defence under Article 101(3) in an 
individual case. It is incumbent on the parties to substantiate 
that likely efficiencies result from including RPM in their 
agreement and demonstrate that all the conditions of 
Article 101(3) are fulfilled. It then falls to the Commission 
to effectively assess the likely negative effects on competi-
tion and consumers before deciding whether the conditions 
of Article 101(3) are fulfilled.

(224) RPM may restrict competition in a number of ways. 
Firstly, RPM may facilitate collusion between suppliers 
by enhancing price transparency on the market, thereby 
making it easier to detect whether a supplier deviates from 
the collusive equilibrium by cutting its price. RPM also 
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undermines the incentive for the supplier to cut its price to 
its distributors, as the fixed resale price will prevent it from 
benefiting from expanded sales. Such a negative effect is 
particularly plausible where the market is prone to collusive 
outcomes, for instance if the manufacturers form a tight 
oligopoly, and a significant part of the market is covered by 
RPM agreements. Second, by eliminating intra-brand price 
competition, RPM may also facilitate collusion between the 
buyers, that is, at the distribution level. Strong or well organ-
ised distributors may be able to force or convince one or 
more suppliers to fix their resale price above the competitive 
level and thereby help them to reach or stabilise a collusive 
equilibrium. The resulting loss of price competition seems 
especially problematic when the RPM is inspired by the 
buyers, whose collective horizontal interests can be expected 
to work out negatively for consumers. Third, RPM may 
more generally soften competition between manufacturers 
and/or between retailers, in particular when manufacturers 
use the same distributors to distribute their products and 
RPM is applied by all or many of them. Fourth, the imme-
diate effect of RPM will be that all or certain distributors are 
prevented from lowering their sales price for that particular 
brand. In other words, the direct effect of RPM is a price 
increase. Fifth, RPM may lower the pressure on the margin 
of the manufacturer, in particular where the manufacturer 
has a commitment problem, that is, where it has an interest 
in lowering the price charged to subsequent distributors. 
In such a situation, the manufacturer may prefer to agree 
to RPM, so as to help it to commit not to lower the price 
for subsequent distributors and to reduce the pressure on 
its own margin. Sixth, RPM may be implemented by a 
manufacturer with market power to foreclose smaller rivals. 
The increased margin that RPM may offer distributors, may 
entice the latter to favour the particular brand over rival 
brands when advising customers, even where such advice 
is not in the interest of these customers, or not to sell these 
rival brands at all. Lastly, RPM may reduce dynamism and 
innovation at the distribution level. By preventing price 
competition between different distributors, RPM may 
prevent more efficient retailers from entering the market or 
acquiring sufficient scale with low prices. It also may prevent 
or hinder the entry and expansion of distribution formats 
based on low prices, such as price discounters.

(225) However, RPM may not only restrict competition 
but may also, in particular where it is supplier driven, lead 
to efficiencies, which will be assessed under Article 101(3). 
Most notably, where a manufacturer introduces a new 
product, RPM may be helpful during the introductory 
period of expanding demand to induce distributors to better 
take into account the manufacturer’s interest to promote the 
product. RPM may provide the distributors with the means 
to increase sales efforts and if the distributors on this market 
are under competitive pressure this may induce them to 
expand overall demand for the product and make the launch 
of the product a success, also for the benefit of consumers62. 
Similarly, fixed resale prices, and not just maximum resale 
prices, may be necessary to organise in a franchise system or 
similar distribution system applying a uniform distribution 
format a coordinated short term low price campaign (2 to 6 
weeks in most cases) which will also benefit the consumers. 

In some situations, the extra margin provided by RPM may 
allow retailers to provide (additional) pre-sales services, 
in particular in case of experience or complex products. If 
enough customers take advantage from such services to 
make their choice but then purchase at a lower price with 
retailers that do not provide such services (and hence do 
not incur these costs), high-service retailers may reduce 
or eliminate these services that enhance the demand for 
the supplier’s product. RPM may help to prevent such 
free-riding at the distribution level. The parties will have 
to convincingly demonstrate that the RPM agreement can 
be expected to not only provide the means but also the 
incentive to overcome possible free riding between retailers 
on these services and that the pre-sales services overall 
benefit consumers as part of the demonstration that all the 
conditions of Article 101(3) are fulfilled.

(226) The practice of recommending a resale price to a reseller 
or requiring the reseller to respect a maximum resale price 
is covered by the Block Exemption Regulation when the 
market share of each of the parties to the agreement does not 
exceed the 30% threshold, provided it does not amount to a 
minimum or fixed sale price as a result of pressure from, or 
incentives offered by, any of the parties. The remainder of this 
section provides guidance for the assessment of maximum or 
recommended prices above the market share threshold and 
for cases of withdrawal of the block exemption.

(227) The possible competition risk of maximum and 
recommended prices is that they will work as a focal point 
for the resellers and might be followed by most or all of 
them and/or that maximum or recommended prices may 
soften competition or facilitate collusion between suppliers.

(228) An important factor for assessing possible anti-
competitive effects of maximum or recommended resale 
prices is the market position of the supplier. The stronger 
the market position of the supplier, the higher the risk that 
a maximum resale price or a recommended resale price leads 
to a more or less uniform application of that price level by 
the resellers, because they may use it as a focal point. They 
may find it difficult to deviate from what they perceive to 
be the preferred resale price proposed by such an important 
supplier on the market.

(229) Where appreciable anti-competitive effects are 
established for maximum or recommended resale prices, 
the question of a possible exemption under Article 101(3) 
arises. For maximum resale prices, the efficiency described in 
paragraph (107)(f ) (avoiding double marginalisation), may 
be particularly relevant. A maximum resale price may also 
help to ensure that the brand in question competes more 
forcefully with other brands, including own label products, 
distributed by the same distributor.

62 This assumes that it is not practical for the supplier to impose on 
all buyers by contract effective promotion requirements, see also para-
graph 107 point (a).
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15. Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application 
of Article 101(3) of the Treaty on the Functioning of the European Union to 
categories of vertical agreements and concerted practices in the motor vehicle sector

The European Commission,

Having regard to the Treaty on the Functioning of the 
European Union,

Having regard to Regulation No 19/65/EEC of the Council 
of 2 March 1965 on the application of Article 85(3) of the 
Treaty to certain categories of agreements and concerted 
practices 1, and in particular Article 1 thereof,

Having published a draft of this Regulation,

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions,

Whereas:

(1) Regulation No 19/65/EEC empowers the Commission 
to apply Article 101(3) of the Treaty on the Functioning of 
the European Union 2 by regulation to certain categories of 
vertical agreements and corresponding concerted practices 
falling within Article 101(1) of the Treaty. Block exemption 
regulations apply to vertical agreements which fulfil certain 
conditions and may be general or sector-specific.

(2) The Commission has defined a category of vertical 
agreements which it regards as normally satisfying the 
conditions laid down in Article 101(3) of the Treaty 
and to this end has adopted Commission Regulation 
(EU) No 330/2010 of 20 April 2010 on the application 
of Article 101(3) of the Treaty on the Functioning of 
the European Union to categories of vertical agreements 
and concerted practices 3, which replaces Commission 
Regulation (EC) No 2790/19994.

(3) The motor vehicle sector, which includes both passenger 
cars and commercial vehicles, has been subject to specific 
block exemption regulations since 1985, the most recent 
being Commission Regulation (EC) No 1400/2002 of 
31 July 2002 on the application of Article 81(3) of the 
Treaty to categories of vertical agreements and concerted 
practices in the motor vehicle sector 5. Regulation (EC) No 
2790/1999 expressly stated that it did not apply to vertical 
agreements the subject matter of which fell within the scope 
of any other block exemption regulation. The motor vehicle 
sector therefore fell outside the scope of that Regulation.

(4) Regulation (EC) No 1400/2002 expires on 31 May 
2010. However, the motor vehicle sector should continue to 
benefit from a block exemption in order to simplify admin-
istration and reduce compliance costs for the undertakings 
concerned, while ensuring effective supervision of markets 
in accordance with Article 103(2)(b) of the Treaty.

(5) Experience acquired since 2002 regarding the distribu-
tion of new motor vehicles, the distribution of spare parts 
and the provision of repair and maintenance services for 
motor vehicles, makes it possible to define a category of 
vertical agreements in the motor vehicle sector which can 
be regarded as normally satisfying the conditions laid down 
in Article 101(3) of the Treaty.

(6) This category includes vertical agreements for the 
purchase, sale or resale of new motor vehicles, vertical 
agreements for the purchase, sale or resale of spare parts 
for motor vehicles and vertical agreements for the provision 
of repair and maintenance services for such vehicles, where 
those agreements are concluded between non-competing 
undertakings, between certain competitors, or by certain 
associations of retailers or repairers. It also includes vertical 
agreements containing ancillary provisions on the assign-
ment or use of intellectual property rights. The term “vertical 
agreements” should be defined accordingly to include both 
such agreements and the corresponding concerted practices.

(7) Certain types of vertical agreements can improve 
economic efficiency within a chain of production or distri-
bution by facilitating better coordination between the 
participating undertakings. In particular, they can lead to 
a reduction in the transaction and distribution costs of the 
parties and to an optimisation of their sales and investment 
levels.

(8) The likelihood that such efficiency-enhancing effects 
will outweigh any anticompetitive effects due to restrictions 
contained in vertical agreements depends on the degree of 
market power of the parties to the agreement and, therefore, 
on the extent to which those undertakings face competi-
tion from other suppliers of goods or services regarded 
by their customers as interchangeable or substitutable 
for one another, by reason of the products’ characteristics, 
their prices and their intended use. Vertical agreements 
containing restrictions which are likely to restrict competi-
tion and harm consumers, or which are not indispensable to 
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the attainment of the efficiency-enhancing effects, should 
be excluded from the benefit of the block exemption.

(9) In order to define the appropriate scope of a block exemp-
tion regulation, the Commission must take into account the 
competitive conditions in the relevant sector. In this respect, 
the conclusions of the in-depth monitoring of the motor 
vehicle sector set out in the Evaluation Report on the 
operation of Commission Regulation (EC) No 1400/2002 
of 28 May 20086 and in the Commission Communication 
on The Future Competition Law Framework applicable 
to the Motor Vehicle sector of 22 July 20097 have shown 
that a distinction should be drawn between agreements 
for the distribution of new motor vehicles and agreements 
for the provision of repair and maintenance services and 
distribution of spare parts.

(10) As regards the distribution of new motor vehicles, 
there do not appear to be any significant competition 
shortcomings which would distinguish this sector from 
other economic sectors and which could require the applica-
tion of rules different from and stricter than those set out in 
Regulation (EU) No 330/2010. The market-share threshold, 
the non-exemption of certain vertical agreements and the 
other conditions laid down in that Regulation normally 
ensure that vertical agreements for the distribution of 
new motor vehicles comply with the requirements of 
Article 101(3) of the Treaty. Therefore, such agreements 
should benefit from the exemption granted by Regulation 
(EU) No 330/2010, subject to all the conditions laid down 
therein.

(11) As regards agreements for the distribution of spare 
parts and for the provision of repair and maintenance 
services, certain specific characteristics of the motor vehicle 
aftermarket should be taken into account. In particular, 
the experience acquired by the Commission in applying 
Regulation (EC) No 1400/2002 shows that price increases 
for individual repair jobs are only partially reflected in 
increased reliability of modern cars and lengthening of 
service intervals. These latter trends are linked to tech-
nological evolution and to the increasing complexity and 
reliability of automotive components that the vehicle 
manufacturers purchase from original equipment suppliers. 
Such suppliers sell their products as spare parts in the 
aftermarket both through the vehicle manufacturers’ autho-
rised repair networks and through independent channels, 
thereby representing an important competitive force in 
the motor vehicle aftermarket. The costs borne on average 
by consumers in the Union for motor vehicle repair and 
maintenance services represent a very high proportion of 
total consumer expenditure on motor vehicles.

(12) Competitive conditions in the motor vehicle after-
market also have a direct bearing on public safety, in that 
vehicles may be driven in an unsafe manner if they have 
been repaired incorrectly, as well as on public health and 
the environment, as emissions of carbon dioxide and other 
air pollutants may be higher from vehicles which have not 
undergone regular maintenance work.

(13) In so far as a separate aftermarket can be defined, effec-
tive competition on the markets for the purchase and sale of 
spare parts, as well as for the provision of repair and main-
tenance services for motor vehicles, depends on the degree 
of competitive interaction between authorised repairers, that 
is to say those operating within repair networks established 
directly or indirectly by vehicle manufacturers, as well as 
between authorised and independent operators, including 
independent spare parts suppliers and repairers. The latters’ 
ability to compete depends on unrestricted access to essen-
tial inputs such as spare parts and technical information.

(14) Having regard to those specificities, the rules in 
Regulation (EU) No 330/2010, including the uniform 
market share threshold of 30%, are necessary but are not 
sufficient to ensure that the benefit of the block exemp-
tion is reserved only to those vertical agreements for the 
distribution of spare parts and for the provision of repair 
and maintenance services for which it can be assumed with 
sufficient certainty that the conditions of Article 101(3) of 
the Treaty are satisfied.

(15) Therefore, vertical agreements for the distribution of 
spare parts and for the provision of repair and maintenance 
services should benefit from the block exemption only 
if, in addition to the conditions for exemption set out in 
Regulation (EU) No 330/2010, they comply with stricter 
requirements concerning certain types of severe restrictions 
of competition that may limit the supply and use of spare 
parts in the motor vehicle aftermarket.

(16) In particular, the benefit of the block exemption should 
not be granted to agreements that restrict the sale of spare 
parts by members of the selective distribution system of a 
vehicle manufacturer to independent repairers, which use 
them for the provision of repair or maintenance services. 
Without access to such spare parts, independent repairers 
would not be able to compete effectively with authorised 
repairers, since they could not provide consumers with good 
quality services which contribute to the safe and reliable 
functioning of motor vehicles.

(17) Moreover, in order to ensure effective competition on 
the repair and maintenance markets and to allow repairers to 
offer end users competing spare parts, the block exemption 
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should not cover vertical agreements which, although they 
comply with Regulation (EU) No 330/2010, nonetheless 
restrict the ability of a producer of spare parts to sell such 
parts to authorised repairers within the distribution system 
of a vehicle manufacturer, independent distributors of spare 
parts, independent repairers or end users. This does not 
affect the liability of producers of spare parts under civil 
law, or the ability of vehicle manufacturers to require the 
authorised repairers within their distribution system to only 
use spare parts that match the quality of the components 
used for the assembly of a certain motor vehicle. Moreover, 
in view of the vehicle manufacturers’ direct contractual 
involvement in repairs under warranty, free servicing, and 
recall operations, agreements containing obligations on 
authorised repairers to use only spare parts supplied by the 
vehicle manufacturer for those repairs should be covered 
by the exemption.

(18) Finally, in order to allow authorised and independent 
repairers and end users to identify the manufacturer of 
motor vehicle components or of spare parts and to choose 
between alternative parts, the block exemption should 
not cover agreements by which a manufacturer of motor 
vehicles limits the ability of a manufacturer of components 
or original spare parts to place its trade mark or logo on 
those parts effectively and in a visible manner.

(19) In order to allow all operators time to adapt to this 
Regulation, it is appropriate to extend the period of applica-
tion of the provisions of Regulation (EC) No 1400/2002 
relating to vertical agreements for the purchase, sale and 
resale of new motor vehicles until 31 May 2013. As regards 
vertical agreements for the distribution of spare parts and 
for the provision of repair and maintenance services, this 
Regulation should apply from 1 June 2010 so as to continue 
to ensure adequate protection of competition on the motor 
vehicle aftermarkets.

(20) The Commission will, on a continuous basis, monitor 
developments in the motor vehicle sector and will take 
appropriate remedial action if competition shortcomings 
arise which may lead to consumer harm on the market for 
the distribution of new motor vehicles or the supply of spare 
parts or after-sales services for motor vehicles.

(21) The Commission may withdraw the benefit of this 
Regulation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 
and 82 of the Treaty 8, where it finds in a particular case 
that an agreement to which the exemption provided for in 
this Regulation applies nevertheless has effects which are 
incompatible with Article 101(3) of the Treaty.

(22) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 
Article 29(2) of Regulation (EC) No 1/2003 in respect of 
the territory of that Member State, or a part thereof where, 
in a particular case, an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty in the territory of that Member State, or in a part 
thereof, and where such territory has all the characteristics 
of a distinct geographic market.

(23) In determining whether the benefit of this Regulation 
should be withdrawn pursuant to Article 29 of Regulation 
(EC) No 1/2003, the anti-competitive effects that may 
derive from the existence of parallel networks of vertical 
agreements that have similar effects which significantly 
restrict access to a relevant market or competition therein 
are of particular importance. Such cumulative effects may, 
for example, arise in the case of selective distribution or 
non-compete obligations.

(24) In order to strengthen supervision of parallel networks 
of vertical agreements which have similar anti-competitive 
effects and which cover more than 50% of a given market, 
the Commission may by regulation declare this Regulation 
inapplicable to vertical agreements containing specific 
restraints relating to the market concerned, thereby 
restoring the full application of Article 101 of the Treaty 
to such agreements.

(25) In order to assess the effects of this Regulation on 
competition in motor vehicle retailing, in the supply of spare 
parts and in after sales servicing for motor vehicles in the 
internal market, it is appropriate to draw up an evaluation 
report on the operation of this Regulation,

has adopted this regulation:

Chapter I - Common provisions

Article 1 Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

(a) “vertical agreement” means an agreement or concerted 
practice entered into between two or more undertakings 
each of which operates, for the purposes of the agreement or 
the concerted practice, at a different level of the production 

6 SEC(2008) 1946.
7 COM(2009) 388.

1 OJ 36, 6.3.1965, p. 533/65.
2 With effect from 1 December 2009, Article 81 of the EC Treaty has 
become Article 101 of the Treaty on the Functioning of the European 
Union. The two Articles are, in substance, identical. For the purposes of 
this Regulation, references to Article 101 of the Treaty on the Functioning 
of the European Union should be understood as references to Article 81 
of the EC Treaty where appropriate.
3 OJ L 102, 23.4.2010, p. 1.
4 OJ L 336, 29.12.1999, p. 21.
5 OJ L 203, 1.8.2002, p. 30.
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or distribution chain, and relating to the conditions under 
which the parties may purchase, sell or resell certain goods 
or services;

(b) “vertical restraint” means a restriction of competition in a 
vertical agreement falling within the scope of Article 101(1) 
of the Treaty;

(c) “authorised repairer” means a provider of repair and 
maintenance services for motor vehicles operating within 
the distribution system set up by a supplier of motor 
vehicles;

(d) “authorised distributor” means a distributor of spare 
parts for motor vehicles operating within the distribution 
system set up by a supplier of motor vehicles;

(e) “independent repairer” means:

(i) a provider of repair and maintenance services for motor 
vehicles not operating within the distribution system set up 
by the supplier of the motor vehicles for which it provides 
repair or maintenance;

(ii) an authorised repairer within the distribution system 
of a given supplier, to the extent that it provides repair or 
maintenance services for motor vehicles in respect of which 
it is not a member of the respective supplier’s distribution 
system;

(f ) “independent distributor” means:

(i) a distributor of spare parts for motor vehicles not oper-
ating within the distribution system set up by the supplier 
of the motor vehicles for which it distributes spare parts;

(ii) an authorised distributor within the distribution system 
of a given supplier, to the extent that it distributes spare 
parts for motor vehicles in respect of which it is not a 
member of the respective supplier’s distribution system;

(g) “motor vehicle” means a self-propelled vehicle intended 
for use on public roads and having three or more road 
wheels;

(h) “spare parts” means goods which are to be installed in 
or upon a motor vehicle so as to replace components of 
that vehicle, including goods such as lubricants which are 
necessary for the use of a motor vehicle, with the exception 
of fuel;

(i) “selective distribution system” means a distribution 
system where the supplier undertakes to sell the contract 
goods or services, either directly or indirectly, only to 
distributors selected on the basis of specified criteria and 

where these distributors undertake not to sell such goods 
or services to unauthorised distributors within the territory 
reserved by the supplier to operate that system.

2. For the purposes of this Regulation, the terms “under-
taking”, “supplier”, “manufacturer” and “buyer” shall include 
their respective connected undertakings.

“Connected undertakings” means:

(a) undertakings in which a party to the agreement, directly 
or indirectly:

(i) has the power to exercise more than half the voting 
rights; or

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking; or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over 
a party to the agreement, the rights or powers listed in 
point (a);

(c) undertakings in which an undertaking referred to in 
point (b) has, directly or indirectly, the rights or powers 
listed in point (a);

(d) undertakings in which a party to the agreement together 
with one or more of the undertakings referred to in points 
(a), (b) or (c), or in which two or more of the latter under-
takings, jointly have the rights or powers listed in point (a);

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by:

(i) parties to the agreement or their respective connected 
undertakings referred to in points (a) to (d); or

(ii) one or more of the parties to the agreement or one or 
more of their connected undertakings referred to in points 
(a) to (d) and one or more third parties.

Chapter II - Vertical agreements relating to the 
purchase, sale or resale of new motor vehicles

Article 2 Application of Regulation (EC) No 1400/2002

Pursuant to Article 101(3) of the Treaty, from 1 June 2010 
until 31 May 2013, Article 101(1) of the Treaty shall not 
apply to vertical agreements relating to the conditions under 

8 OJ L 1, 4.1.2003, p. 1.
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which the parties may purchase, sell or resell new motor 
vehicles, which fulfil the requirements for an exemption 
under Regulation (EC) No 1400/2002 that relate specifi-
cally to vertical agreements for the purchase, sale or resale 
of new motor vehicles.

Article 3 Application of Regulation (EU) No 330/2010

With effect f rom 1 June 2013, Regulation (EU) 
No 330/2010 shall apply to vertical agreements relating to 
the purchase, sale or resale of new motor vehicles.

Chapter III - Vertical agreements relating to the 
motor vehicle aftermarket

Article 4 Exemption

Pursuant to Article 101(3) of the Treaty and subject to 
the provisions of this Regulation Article 101(1) of the 
Treaty shall not apply to vertical agreements relating to 
the conditions under which the parties may purchase, sell 
or resell spare parts for motor vehicles or provide repair and 
maintenance services for motor vehicles, which fulfil the 
requirements for an exemption under Regulation (EU) No 
330/2010 and do not contain any of the hardcore clauses 
listed in Article 5 of this Regulation.

This exemption shall apply to the extent that such agree-
ments contain vertical restraints.

Article 5 Restrictions that remove the benefit of the block 
exemption - hardcore restrictions

The exemption provided for in Article 4 shall not apply to 
vertical agreements which, directly or indirectly, in isolation 
or in combination with other factors under the control of 
the parties, have as their object:

(a) the restriction of the sales of spare parts for motor 
vehicles by members of a selective distribution system to 
independent repairers which use those parts for the repair 
and maintenance of a motor vehicle;

(b) the restriction, agreed between a supplier of spare 
parts, repair tools or diagnostic or other equipment and a 
manufacturer of motor vehicles, of the supplier’s ability to 
sell those goods to authorised or independent distributors 
or to authorised or independent repairers or end users;

(c) the restriction, agreed between a manufacturer of motor 
vehicles which uses components for the initial assembly of 
motor vehicles and the supplier of such components, of the 
supplier’s ability to place its trade mark or logo effectively 
and in an easily visible manner on the components supplied 
or on spare parts.

Chapter IV - Final provisions

Article 6 Non-application of this Regulation

Pursuant to Article 1a of Regulation No 19/65/EEC, the 
Commission may by regulation declare that, where parallel 
networks of similar vertical restraints cover more than 50% 
of a relevant market, this Regulation shall not apply to 
vertical agreements containing specific restraints relating 
to that market.

Article 7 Monitoring and evaluation report

The Commission will monitor the operation of this 
Regulation and draw up a report on its operation by 31 
May 2021 at the latest, having regard in particular to the 
conditions set out in Article 101(3) of the Treaty.

Article 8 Period of validity

This Regulation shall enter into force on 1 June 2010.

It shall expire on 31 May 2023.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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16. Commission Supplementary Guidelines No 2010/C 138/05 on vertical 
restraints in agreements for the sale and repair of motor vehicles and for the 
distribution of spare parts for motor vehicles

I. Introduction

1. Purpose of the Guidelines

 (1) These Guidelines set out principles for assessing 
under Article 101 of the Treaty on the Functioning of the 
European Union 1 particular issues arising in the context of 
vertical restraints in agreements for the sale and repair of 
motor vehicles and for the distribution of spare parts. They 
accompany Commission Regulation (EU) No 461/2010 
on the application of Article 101(3) of the Treaty on the 
Functioning of the European Union to categories of vertical 
agreements and concerted practices in the motor vehicle 
sector 2 (hereinafter ‘the Motor Vehicle Block Exemption 
Regulation’) and are aimed at helping companies to make 
their own assessment of such agreements.

(2) These Guidelines provide clarification on issues that 
are particularly relevant for the motor vehicle sector, 
including the interpretation of certain provisions of 
Commission Regulation (EU) No 330/2010 of 20 April 
2010 on the application of Article 101(3) of the Treaty on 
the Functioning of the European Union to categories of 
vertical agreements and concerted practices 3 (hereinafter 
‘the General Vertical Block Exemption Regulation’). They 
are without prejudice to the applicability of the Guidelines 
on Vertical Restraints 4 (hereinafter ‘the General Vertical 
Guidelines’) and are therefore to be read in conjunction with 
and as a supplement to the General Vertical Guidelines.

(3) These Guidelines apply to both vertical agreements and 
concerted practices relating to the conditions under which 
the parties may purchase, sell or resell spare parts and/or 
provide repair and maintenance services for motor vehicles, 
and to vertical agreements and concerted practices relating 
to the conditions under which the parties may purchase, 
sell or resell new motor vehicles. As explained in Section II 
of these Guidelines, the latter category of agreements and 
concerted practices will remain subject to the relevant 
provisions of Commission Regulation (EC) No 1400/2002 
of 31 July 2002 on the application of Article 81(3) of the 
Treaty to categories of vertical agreements and concerted 
practices in the motor vehicle sector 5 until 31 May 2013. 

Therefore, as regards vertical agreements and concerted 
practices for the purchase, sale or resale of new motor 
vehicles, these Guidelines will only apply as from 1 June 
2013. These Guidelines do not apply to vertical agreements 
in sectors other than motor vehicles, and the principles set 
out herein may not necessarily be used to assess agreements 
in other sectors.

(4) These Guidelines are without prejudice to the possible 
parallel application of Article 102 of the Treaty to vertical 
agreements in the motor vehicle sector, or to the interpreta-
tion that the Court of Justice of the European Union may 
give in relation to the application of Article 101 of the 
Treaty to such vertical agreements.

(5) Unless otherwise stated, the analysis and arguments set 
out in these Guidelines apply to all levels of trade. The terms 
‘supplier’ and ‘distributor’ 6 are used for all levels of trade. 
The General Vertical Block Exemption Regulation and the 
Motor Vehicle Block Exemption Regulation are collectively 
referred to as ‘the Block Exemption Regulations’.

(6) The standards set forth in these Guidelines must be 
applied to each case having regard to the individual factual 
and legal circumstances. The Commission will apply 7 these 
Guidelines reasonably and flexibly, and having regard to 
the experience that it has acquired in the course of its 
enforcement and market monitoring activities.

 (7) The history of competition enforcement in this sector 
shows that certain restraints can be arrived at either as a 
result of explicit direct contractual obligations or through 
indirect obligations or indirect means which nonetheless 
achieve the same anti-competitive result. Suppliers wishing 
to influence a distributor’s competitive behaviour may, 
for instance, resort to threats or intimidation, warnings 

1 With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty 
have become Articles 101 and 102, respectively, of the Treaty on the 
Functioning of the European Union (‘TFEU’). The two sets of provisions 
are in substance identical. For the purposes of these Guidelines, references 
to Articles 101 and 102 of the TFEU should be understood as references 
to Articles 81 and 82, respectively, of the EC Treaty where appropriate. 
The TFEU also introduced certain changes in terminology, such as the 
replacement of ‘Community’ by ‘Union’ and ‘common market’ by ‘internal 
market’. The terminology of the TFEU will be used throughout these 
Guidelines.
2 OJ L 129, 28.5.2010, p. 52.
3 OJ L 102, 23.4.2010, p. 1.
4 OJ C 130, 19.5.2010, p. 1.
5 OJ L 203, 1.8.2002, p. 30.

6 Retail level distributors are commonly referred to in the sector as 
‘dealers’.
7 Since the modernisation of the Union competition rules, the primary 
responsibility for such analysis lies with the parties to agreements. The 
Commission may however investigate the compatibility of agreements with 
Article 101 of the Treaty, on its own initiative or following a complaint 
price level. Transparent relationships between contracting parties would 
normally reduce the risk of manufacturers being held responsible for 
using such indirect forms of pressure aimed at achieving anticompetitive 
outcomes. Adhering to a Code of Conduct is one means of achieving 
greater transparency in commercial relationships between parties. Such 
codes may inter alia provide for notice periods for contract termination, 
which may be determined in function of the contract duration, for 
compensation to be given for outstanding relationship-specific investments 
made by the dealer in case of early termination without just cause, as well 
as for arbitration as an alternative mechanism for dispute resolution. If a 
supplier incorporates such a Code of Conduct into its agreements with 
distributors and repairers, makes it publicly available, and complies with 
its provisions, this will be regarded as a relevant factor for assessing the 
supplier’s conduct in individual cases.
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or penalties. They may also delay or suspend deliveries or 
threaten to terminate the contracts of distributors that sell 
to foreign consumers or fail to observe a given.

2. Structure of the Guidelines

(8) These Guidelines are structured as follows:

(a) Scope of the Motor Vehicle Block Exemption 
Regulation and relationship with the General Vertical 
Block Exemption Regulation (Section II)

(b) The application of the additional provisions in the Motor 
Vehicle Block Exemption Regulation (Section III)

(c) The assessment of specific restraints: single branding and 
selective distribution (Section IV)

II. Scope of the Motor Vehicle Block Exemption Regulation and relationship with 
the General Vertical Block Exemption Regulation

(9) Pursuant to Article 4 thereof, the Motor Vehicle Block 
Exemption Regulation covers vertical agreements relating 
to the purchase, sale or resale of spare parts for motor 
vehicles and to the provision of repair and maintenance 
services for motor vehicles.

(10) Article 2 of the Motor Vehicle Block Exemption 
Regulation extends the application of the relevant provi-
sions of Regulation (EC) No 1400/2002 until 31 May 2013 
as far as they relate to vertical agreements for the purchase, 
sale or resale of new motor vehicles. Pursuant to Article 3 
of the Motor Vehicle Block Exemption Regulation vertical 
agreements for the purchase, sale and resale of new motor 
vehicles will be covered by the General Vertical Block 
Exemption Regulation, from 1 June 20138.

 (11) The distinction that the new framework makes 
between the markets for the sale of new motor vehicles 
and the motor vehicle aftermarkets reflects the differing 
competitive conditions on these markets.

(12) On the basis of an in-depth market analysis set out 
in the Evaluation Report on the operation of Commission 
Regulation (EC) No 1400/2002 of 28 May 20089 and in the 
Commission Communication on The Future Competition 
Law Framework applicable to the Motor Vehicle Sector 
of 22 July 200910, it appears that there are no significant 
competition shortcomings distinguishing the new motor 
vehicle distribution sector from other economic sectors 
and which could require the application of rules different 
from and stricter than those in the General Vertical Block 
Exemption Regulation. Consequently, the application of 
a market share threshold of 30% 11, the non-exemption of 
certain vertical restraints and the conditions provided for 

in the General Vertical Block Exemption Regulation will 
normally ensure that vertical agreements for the distribution 
of new motor vehicles satisfy the conditions laid down 
in Article 101(3) of the Treaty without the need for any 
additional requirements over and above those applicable 
to other sectors.

(13) However, in order to allow all operators time to adapt 
to the general regime, in particular in view of relationship-
specific investments which have been made in the long term, 
the period of application of Regulation (EC) No 1400/2002 
is extended by three years until 31 May 2013 with regard 
to those requirements that relate specifically to vertical 
agreements for the purchase, sale or resale of new motor 
vehicles. From 1 June 2010 until 31 May 2013, those provi-
sions of Regulation (EC) No 1400/2002 which relate to 
both agreements for the distribution of new motor vehicles 
and agreements for EN 28.5.2010 Official Journal of the 
European Union C 138/17 the purchase, sale and resale 
of spare parts for motor vehicles and/or the provision of 
repair and maintenance services, will apply only in respect 
of the former. During that period these Guidelines will not 
be used for interpreting the provisions of Regulation (EC) 
No 1400/2002. Instead, reference should be made to the 
Explanatory Brochure on that Regulation 12.

(14) As regards vertical agreements relating to the condi-
tions under which the parties may purchase, sell or resell 
spare parts for motor vehicles and/or provide repair and 
maintenance services for motor vehicles, the Motor Vehicle 
Block Exemption Regulation applies from 1 June 2010. This 
means that, in order to be exempted pursuant to Article 4 
of that Regulation, those agreements not only need to fulfil 
the conditions for an exemption under the General Vertical 
Block Exemption Regulation, but must also not contain any 
serious restrictions of competition, commonly referred to 
as hardcore restrictions as listed in Article 5 of the Motor 
Vehicle Block Exemption Regulation.

(15) Because of the generally brand-specific nature of the 
markets for repair and maintenance services and for the 
distribution of spare parts, competition on those markets 
is inherently less intense compared to that on the market 
for the sale of new motor vehicles. While reliability has 

12 Explanatory brochure for Commission Regulation (EC) No 1400/2002 
of 31 July 2002 - Distribution and Servicing of Motor Vehicles in the 
European Union.

8 The expiry of Regulation (EC) No 1400/2002 and its replacement with 
the new legal framework explained in these Guidelines does not of itself 
require that existing contracts be terminated. See for example Case 
C-125/05 Vulcan Silkeborg A/S v Skandinavisk Motor Co. A/S. [2006] 
ECR I-7637.
9 SEC(2008) 1946.
10 COM(2009) 388.
11 Pursuant to Article 7 of the General Vertical Block Exemption 
Regulation, the calculation of this market share threshold is normally 
based on market sales value data or, if such data are not available, on 
other reliable market information, including market sales volumes. In this 
respect, the Commission takes note of the fact that, for the distribution of 
new motor vehicles, market shares are currently calculated by the industry 
on the basis of the volume of motor vehicles sold by the supplier on the 
relevant market, which includes all motor vehicles that are regarded by 
the buyer as interchangeable or substitutable, by reason of the products’ 
characteristics, prices and intended use.
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improved and service intervals have lengthened thanks to 
technological improvement, this evolution is outpaced by an 
upward price trend for individual repair and maintenance 
jobs. On the spare parts markets, parts bearing the motor 
vehicle manufacturer’s brand face competition from those 
supplied by the original equipment suppliers (OES) and 
by other parties. This maintains price pressure on those 
markets, which in turn maintains pressure on prices on the 
repair and maintenance markets, since spare parts make up a 
large percentage of the cost of the average repair. Moreover, 
repair and maintenance as a whole represent a very high 
proportion of total consumer expenditure on motor vehicles, 

which itself accounts for a significant slice of the average 
consumer’s budget.

(16) In order to address particular competition issues arising 
on the motor vehicle aftermarkets, the General Vertical 
Block Exemption Regulation is supplemented with three 
additional hardcore restrictions in the Motor Vehicle Block 
Exemption Regulation applying to agreements for the 
repair and maintenance of motor vehicles and for the supply 
of spare parts. Further guidance on those additional hard-
core restrictions is given in Section III of these Guidelines.

III. The application of the additional provisions in the Motor Vehicle Block 
Exemption Regulation

(17) Agreements will not benefit from the block exemption 
if they contain hardcore restrictions. These restrictions are 
listed in Article 4 of the General Vertical Block Exemption 
Regulation and Article 5 of the Motor Vehicle Block 
Exemption Regulation. Including any such restrictions in an 
agreement gives rise to the presumption that the agreement 
falls within Article 101(1) of the Treaty. It also gives rise to 
the presumption that the agreement is unlikely to satisfy 
the conditions laid down in Article 101(3) of the Treaty, for 
which reason the block exemption does not apply. However, 
this is a rebuttable presumption which leaves open the 
possibility for undertakings to plead an efficiency defence 
under Article 101(3) of the Treaty in an individual case.

(18) One of the Commission’s objectives as regards compe-
tition policy for the motor vehicle sector is to protect 
access by spare parts manufacturers to the motor vehicle 
after-markets, thereby ensuring that competing brands of 
spare parts continue to be available to both independent 
and authorised repairers, as well as to parts wholesalers. 
The availability of such parts brings considerable benefits to 
consumers, especially since there are often large differences 
in price between parts sold or resold by a car manufacturer 
and alternative parts. Alternatives for parts bearing the 
trademark of the motor vehicle manufacturer (OEM parts) 
include original parts manufactured and distributed by 
original equipment suppliers (OES parts), while other 
parts matching the quality of the original components are 
supplied by ‘matching quality’ parts manufacturers.

(19) ‘Original parts or equipment’ means parts or equipment 
which are manufactured according to the specifications 
and production standards provided by the motor vehicle 
manufacturer for the production of parts or equipment 
for the assembly of the motor vehicle in question. This 
includes parts or equipment which are manufactured on 
the same production line as those parts or equipment. It is 
presumed unless the contrary is proven, that parts constitute 
original parts if the part manufacturer certifies that the 
parts match the quality of the components used for the 
assembly of the motor vehicle in question and have been 
manufactured according to the specifications and produc-
tion standards of the motor vehicle (see Article 3(26) of 
Directive 2007/46/EC of the European Parliament and of 
the Council of 5 September 2007 establishing a framework 

for the approval of motor vehicles and their trailers, and 
of systems, components and separate technical units 
intended for such motor vehicles (Framework Directive) 13.

(21) Article 4(e) of the General Vertical Block Exemption 
Regulation describes it as a hardcore restriction for an 
agreement between a supplier of components and a buyer 
who incorporates those components, to prevent or restrict 
the supplier’s ability to sell its components to end-users, 
independent repairers or other service providers not 
entrusted by the buyer with the repair or servicing of its 
goods. Article 5(a), (b) and (c) of the Motor Vehicle Block 
Exemption Regulation lay down three additional hardcore 
restrictions relating to agreements for the supply of spare 
parts.

 (22) Article 5(a) of the Motor Vehicle Block Exemption 
Regulation concerns the restriction of the sale of spare 
parts for motor vehicles by members of a selective distribu-
tion system to independent repairers. This provision is 
most relevant for a particular category of parts, sometimes 
referred to as captive parts, which may only be obtained 
from the motor vehicle manufacturer or from members 
of its authorised networks. If a supplier and a distributor 
agree that such parts may not be supplied to independent 
repairers, this agreement would be likely to foreclose such 
repairers from the market for repair and maintenance 
services and fall foul of Article 101 of the Treaty.

(23) Article 5(b) of the Motor Vehicle Block Exemption 
Regulation concerns any direct or indirect restriction agreed 
between a supplier of spare parts, repair tools or diagnostic 
or other equipment and a manufacturer of motor vehicles, 
which limits the supplier’s ability to sell these goods to 
authorised and/or independent distributors and repairers. 
So-called ‘tooling arrangements’ between component 
suppliers and motor vehicle manufacturers are one example 
of possible indirect restrictions of this type. Reference 
should be made in this respect to the Commission notice 
of 18 December 1978 concerning its assessment of certain 

13 OJ L 263, 9.10.2007, p. 1.(20) In order to be considered as ‘matching 
quality’, parts must be of a sufficiently high quality that their use does not 
endanger the reputation of the authorised network in question. As with 
any other selection standard, the motor vehicle manufacturer may bring 
evidence that a given spare part does not meet this requirement.
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subcontracting agreements in relation to Article 85(1) of 
the EEC Treaty 14 (the Sub-contracting Notice). Normally, 
Article 101(1) of the Treaty does not apply to an arrange-
ment whereby a motor vehicle manufacturer provides a tool 
to a component manufacturer which is necessary for the 
production of certain components, shares in the product 
development costs, or contributes necessary 15 intellectual 
property rights, or know-how, and does not allow this 
contribution to be used for the production of parts to be 
sold directly in the aftermarket. On the other hand, if a 
motor vehicle manufacturer obliges a component supplier 
to transfer its ownership of such a tool, intellectual property 
rights, or know-how, bears only an insignificant part of 
the product development costs, or does not contribute any 
necessary tools, intellectual property rights, or know-how, 
the agreement at issue will not be considered to be a genuine 
sub-contracting arrangement. Therefore, it may be caught 
by Article 101(1) of the Treaty and be examined pursuant 
to the provisions of the Block Exemption Regulations.

(24) Article 5(c) of the Motor Vehicle Block Exemption 
Regulation relates to the restriction agreed between a 
manufacturer of motor vehicles which uses components 
for the initial assembly of motor vehicles and the supplier 
of such components, which limits the supplier’s ability to 
place its trade mark or logo effectively and in an easily 
visible manner on the components supplied or on spare 
parts. In order to improve consumer choice, repairers and 
consumers should be able to identify which spare parts from 
alternative suppliers match a given motor vehicle, other 
than those bearing the car manufacturer’s brand. Putting 
the trade mark or logo on the components and on spare 
parts facilitates the identification of compatible replacement 
parts which can be obtained from OES. By not allowing 
this, motor vehicle manufacturers can restrict the marketing 
of OES parts and limit consumers’ choice in a manner that 
runs counter to the provisions of Article 101 of the Treaty.

IV. The assessment of specific restraints

(25) Parties to vertical agreements in the motor vehicle 
sector should use these Guidelines as a supplement to 
and in conjunction with the General Vertical Guidelines 
in order to assess the compatibility of specific restraints 
with Article 101 of the Treaty. This section gives particular 
guidance as to single branding and selective distribution, 
which are two areas which may have particular relevance 
for assessing the category of agreements referred to in 
Section II of these Guidelines.

1. Single branding obligations

(i) Assessment of single-branding obligations 
under the Block Exemption Regulations

 (26) Pursuant to Article 3 of the Motor Vehicle Block 
Exemption Regulation read in conjunction with Article 5(1)
(a) of the General Vertical Block Exemption Regulation, a 
motor vehicle supplier and a distributor having a share of 
the relevant market that does EN 28.5.2010 Official Journal 
of the European Union C 138/19 not exceed 30% may agree 
on a single-branding obligation that obliges the distributor 
to purchase motor vehicles only from the supplier or from 
other firms designated by the supplier, on condition that 
the duration of such non-compete obligations is limited to 
five years or less. The same principles apply to agreements 
between suppliers and their authorised repairers and/
or spare parts distributors. A renewal beyond five years 
requires explicit consent of both parties, and there should 
be no obstacles that hinder the distributor from effectively 
terminating the non-compete obligation at the end of the 
five-year period. Non-compete obligations are not covered 

by the Block Exemption Regulations when their duration 
is indefinite or exceeds five years, although in those circum-
stances the Block Exemption Regulations would continue 
to apply to the remaining part of the vertical agreement. 
The same applies to non-compete obligations that are tacitly 
renewable beyond a period of five years. Obstacles, threats 
of termination, or intimations that single-branding will be 
reimposed before a sufficient period has elapsed to allow 
either the distributor or the new supplier to amortise their 
sunk investments would amount to a tacit renewal of the 
single-branding obligation in question.

(27) Pursuant to Article 5(1)(c) of the General Vertical 
Block Exemption Regulation, any direct or indirect obliga-
tion causing the members of a selective distribution system 
not to sell the brands of particular competing suppliers, are 
not covered by the exemption. Particular attention should 
be paid to the manner in which single branding obligations 
are applied to existing multi-brand distributors, in order to 
ensure that the obligations in question do not form part 
of an overall strategy aimed at eliminating competition 
from one or more specific suppliers, and in particular from 
newcomers or weaker competitors. This type of concern 
could arise in particular if the market share thresholds 
indicated in paragraph 34 of these Guidelines are exceeded 
and if the supplier applying this type of restraint has a 
position on the relevant market that enables it to contribute 
significantly to the overall foreclosure effect 16.

(28) Non-compete obligations in vertical agreements do 
not constitute hardcore restrictions, but depending on the 
market circumstances, can nonetheless have negative effects 
which may cause the agreements to fall under Article 101(1) 
of the Treaty 17. One such harmful effect may arise if barriers 
to entry or expansion are raised that foreclose competing 

16 Commission notice on agreements of minor importance which do not 
appreciably restrict competition under Article 81(1) of the Treaty estab-
lishing the European Community (de minimis), OJ C 368, 22.12.2001, p. 13.

14 OJ C 1, 3.1.1979, p. 2.
15 Where the motor vehicle manufacturer provides a tool, intellectual 
property rights (IPR) and/or know-how to a component supplier, this 
arrangement will not benefit from the Sub-contracting Notice if the 
component supplier already has this tool, IPR or know-how at its disposal, 
or could, under reasonable conditions obtain them, since under these 
circumstances the contribution would not be necessary.
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suppliers, and harm consumers in particular by increasing 
the prices or limiting the choice of products, lowering their 
quality or reducing the level of product innovation.

(29) However, non-compete obligations may also have 
positive effects which may justify the application of 
Article 101(3) of the Treaty. They may in particular help 
to overcome a ‘free-rider’ problem, by which one supplier 
benefits from investments made by another. A supplier 
may, for instance, invest in a distributor’s premises, but in 
doing so attract customers for a competing brand that is 
also sold from the same premises. The same applies to other 
types of investment made by the supplier which may be 
used by the distributor to sell motor vehicles of competing 
manufacturers, such as investments in training.

(30) Another positive effect of non-compete obligations in 
the motor vehicle sector relates to the enhancement of the 
brand image and reputation of the distribution network. 
Such restraints may help to create and maintain a brand 
image by imposing a certain measure of uniformity and 
quality standardisation on distributors, thereby increasing 
the attractiveness of that brand to the final consumer and 
increasing its sales.

(31) Article 1(d) of the General Vertical Block Exemption 
Regulation defines a non-compete obligation as:

‘(a) any direct or indirect obligation causing the buyer not to 
manufacture, purchase, sell or resell goods or services which 
compete with the contract goods or services; or

(b) any direct or indirect obligation on the buyer to purchase 
from the supplier or from another undertaking designated 
by the supplier more than 80% of the buyer’s total purchases 
of the contract goods or services and their substitutes on 
the relevant market.’

(32) Apart from direct means to tie the distributor to its 
own brand(s), a supplier may also have recourse to indirect 
means having the same effect. In the motor vehicle sector, 
such indirect means may include qualitative standards 
specifically designed to discourage the distributors from 
selling products of competing brands 18, bonuses made 
conditional on the distributor agreeing to sell exclusively 
one brand, target rebates or certain other requirements such 
as the requirement to set up.

(33) The block exemption provided for in the General 
Vertical Block Exemption Regulation covers all forms of 
direct or indirect non-compete obligations provided that the 
market shares of both the supplier and the distributor do not 
exceed 30% and the duration of the non-compete obligation 
does not exceed five years. However, even in cases where 

individual agreements satisfy those conditions, the use of 
non-compete obligations may result in anti-competitive 
effects not outweighed by their positive effects. In the motor 
vehicle industry, such net anti-competitive effects could 
in particular result from cumulative effects leading to the 
foreclosure of competing brands.

(34) For the distribution of motor vehicles at the retail level, 
foreclosure of this type is unlikely to occur in markets where 
all suppliers have market shares below 30% and where the 
total percentage of all motor vehicle sales that are subject to 
single-branding obligations on the market in question (that 
is to say the total tied market share) is below 40% 19. In a 
situation where there is one non-dominant supplier with 
a market share of more than 30% of the relevant market 
whereas all other suppliers’ market shares are below 30%, 
cumulative anticompetitive effects are unlikely as long as 
the total tied market share does not exceed 30%.

(35) If access to the relevant market for the sale of new 
motor vehicles and competition therein is significantly 
restricted by the cumulative effect of parallel networks 
of similar vertical agreements containing single branding 
obligations, the benefit of the block exemption may be 
withdrawn by the Commission, pursuant to Article 29 of 
Council Regulation (EC) No 1/2003 of 16 December 2002 
on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty 20. A withdrawal 
decision may be addressed in particular to those suppliers 
that contribute in a significant manner to a cumulative 
foreclosure effect on the relevant market. Where that effect 
occurs on a national market, the National Competition 
Authorities of that Member State may also withdraw the 
benefit of the block exemption in respect of that territory.

(36) In addition, if parallel networks of agreements 
containing similar vertical restraints cover more than 50% 
of a given market, the Commission may adopt a Regulation 
declaring the block exemption inapplicable to the market 
in question in respect of such restraints. In particular, such 
a situation may arise if cumulative effects resulting from 
the widespread use of single-branding obligations lead to 
consumer harm on that market.

(37) With regard to the assessment of minimum purchasing 
obligations calculated on the basis of the distributor’s 
total annual requirements, it may be justified to with-
draw the benefit of the block exemption if cumulative 
anticompetitive effects arise even if the supplier imposes 
a minimum purchasing obligation that is below the 80% 
limit established in Article 1(d) of the General Vertical 
Block Exemption Regulation. The parties need to consider 
whether, in the light of the relevant factual circumstances, 
an obligation on the distributor to ensure that a given 
percentage of its total purchases of motor vehicles bear the 
supplier’s brand will prevent the distributor from taking 
on one or more additional competing brands. From that 
perspective, even a minimum purchasing requirement 

19 See General Vertical Guidelines at paragraph 141.
20 OJ L 1, 4.1.2003, p. 1.

17 As regards the relevant factors to be taken into account to carry out the 
assessment of non-compete obligations under Article 101(1) of the Treaty, 
see the relevant section in the General Vertical Guidelines, in particular 
paragraphs 129 to 150.
18 See cases BMW, IP/06/302 - 13.3.2006 and Opel 2006, IP/06/303 - 
13.3.2006.separate legal entity for the competing brand or the obligation 
to display the additional competing brand in a separate showroom in a 
geographic location where the fulfilment of such a requirement would not 
be economically viable (for example sparsely populated areas).
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set at a level lower than 80% of total annual purchases 
will amount to a single-branding obligation if it obliges 
a distributor wishing to take up a new brand of its choice 
from a competing manufacturer to purchase so many 
motor vehicles of the brand that it currently sells that the 
distributor’s business is made economically unsustainable 21. 
Such a minimum purchasing obligation will also amount to 
a single branding obligation if it forces a competing supplier 
to split its envisaged sales volume in a given territory over 
several distributors, leading to duplication of investments 
and a fragmented sales presence.

(ii) Assessment of single-branding obligations 
outside the scope of the Block Exemption 
Regulations

(38) Parties may also be called upon to assess the compat-
ibility with the competition rules of single-branding obliga-
tions in respect of agreements that do not qualify for block 
exemption because the parties’ market shares exceed 30% 
or the duration of the agreement exceeds five years. Such 
agreements will therefore be subject to individual scrutiny in 
order to ascertain whether they are caught by Article 101(1) 
of the Treaty and if so, whether efficiencies offsetting any 
possible anti-competitive effect can be demonstrated. If that 
is the case, they may be able to benefit from the exception 
laid down in Article 101(3) of the Treaty. For assessment in 
an individual case the general principles set out in Section 
VI.2.1 of the General Vertical Guidelines will apply.

(39) In particular, agreements entered into between a motor 
vehicle manufacturer or its importer, on the one hand, and 
spare parts distributors and/or authorised repairers, on the 
other, will fall outside the Block Exemption Regulations 
when the market shares held by the parties exceed the 
30% threshold, which is likely to be the case for most such 
agreements. Single-branding obligations that will need to 
be assessed in such circumstances include all types of restric-
tion that directly or indirectly limit authorised distributors’ 
or repairers’ ability to obtain original or matching quality 
spare parts from third parties. However, an obligation on 
an authorised repairer to use original spare parts supplied 
by the motor vehicle manufacturer for repairs carried out 
under warranty, free servicing and motor vehicle recall work 
would not be considered to be a single-branding obligation, 
but rather an objectively justified requirement.

(40) Single-branding obligations in agreements for the 
distribution of new motor vehicles will also need to be 
individually assessed where their duration exceeds five years 
or/and where the market share of the supplier exceeds 30%, 
which may be the case for certain suppliers in some Member 
States. In such circumstances, the parties should have 

regard not only to the supplier’s and buyer’s market share, 
but also to the total tied market share taking into account 
the thresholds indicated in paragraph 34. Above those 
thresholds, individual cases will be assessed in accordance 
with the general principles set out in Section VI.2.1 of the 
General Vertical Guidelines.

(41) Outside the scope of the Block Exemption Regu-
lations, the assessment of minimum purchasing obligations 
calculated on the basis of the distributor’s total annual 
requirements will take into account all the relevant factual 
circumstances. In particular, a minimum purchasing require-
ment set at a level lower than 80% of total annual purchases 
will amount to a single-branding obligation if it has the 
effect of preventing distributors from dealing in one or more 
additional competing brands.

2. Selective distribution

(42) Selective distribution is currently the predominant 
form of distribution in the motor vehicle sector. Its use is 
wide-spread in motor vehicle distribution, as well as for 
repair and maintenance and the distribution of spare parts.

(43) In purely qualitative selective distribution, distributors 
and repairers are only selected on the basis of objective 
criteria required by the nature of the product or service, such 
as the technical skills of sales personnel, the layout of sales 
facilities, sales techniques and the type of sales service to be 
provided by the distributor 22. The application of such criteria 
does not put a direct limit on the number of distributors 
or repairers admitted to the supplier’s network. Purely 
qualitative selective distribution is in general considered 
to fall outside Article 101(1) of the Treaty for lack of 
anti-competitive effects, provided that three conditions are 
satisfied. First, the nature of the product in question must 
necessitate the use of selective distribution, in the sense that 
such a system must constitute a legitimate requirement, 
having regard to the nature of the product concerned, 
to preserve its quality and ensure its proper use. Second, 
distributors or repairers must be chosen on the basis of 
objective criteria of a qualitative nature which are laid down 
uniformly for all potential resellers and are not applied in a 
discriminatory manner. Third, the criteria laid down must 
not go beyond what is necessary.

(44) Whereas qualitative selective distribution involves 
the selection of distributors or repairers only on the basis 
of objective criteria required by the nature of the product 
or service, quantitative selection adds further criteria for 
selection that more directly limit the potential number 

22 It should be recalled however that, in accordance with the established 
case law of the European Courts, purely qualitative selective distribution 
systems may nevertheless restrict competition where the existence of a 
certain number of such systems does not leave any room for other forms 
of distribution based on a different way of competing. This situation will 
generally not arise on the markets for the sale of new motor vehicles, on 
which leasing and other similar arrangements are a valid alternative to 
outright purchase of a motor vehicle, nor in the markets for repair and 
maintenance, as long as independent repairers provide consumers with 
an alternative channel for the upkeep of their motor vehicles. See for 
example Case T-88/92 Groupement d’achat Édouard Leclerc v Commission 
[1996] ECR II-1961.

21 For instance, if a dealer purchases 100 cars of brand A in a year to 
meet demand, and wishes to buy 100 cars of brand B, an 80% minimum 
purchasing obligation as regards brand A would imply that the following 
year, the dealer would have to buy 160 brand A cars. Given that penetra-
tion rates are likely to be relatively stable, this would likely leave the 
dealer with a large unsold stock of brand A. It would therefore be forced 
to dramatically reduce its purchases of brand B in order to avoid such a 
situation. Depending on the specific circumstances of the case, such a 
practice can be viewed as a single-branding obligation.
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of distributors or repairers either by directly fixing their 
number, or for instance, requiring a minimum level of sales. 
Networks based on quantitative criteria are generally held 
to be more restrictive than those that rely on qualitative 
selection alone, and are accordingly more likely to be caught 
by Article 101(1) of the Treaty.

(45) If selective distribution agreements are caught by 
Article 101(1) of the Treaty, the parties will need to assess 
whether their agreements can benefit from the Block 
Exemption Regulations, or individually, from the exception 
in Article 101(3) of the Treaty.

(i) The assessment of selective distribution under 
the Block Exemption Regulations

(46) The Block Exemption Regulations exempt selective 
distribution agreements, irrespective of whether quantitative 
or purely qualitative selection criteria are used, so long as 
the parties’ market shares do not exceed 30%. However, that 
exemption is conditional on the agreements not containing 
any of the hardcore restrictions set out in Article 4 of the 
General Vertical Block Exemption Regulation and Article 5 
of the Motor Vehicle Block Exemption Regulation, or any 
of the excluded restrictions described in Article 5 of the 
General Vertical Block Exemption Regulation.

(47) Three of the hardcore restrictions in the General 
Vertical Block Exemption Regulation relate specifically 
to selective distribution. Article 4(b) describes as hard-
core the restriction of the territory into which, or of the 
customers to whom, a buyer party to the agreement may 
sell the contract goods or services, except the restriction of 
sales by the members of a selective distribution system to 
unauthorised distributors in markets where such a system 
is operated. Article 4(c) describes as hardcore agreements 
restricting active or passive sales to end users by members 
of a selective distribution system operating at the retail level 
of trade, without prejudice to the possibility of prohibiting 
a member of the system from operating out of an unau-
thorised place of establishment, while Article 4(d) relates 
to the restriction of cross-supplies between distributors 
within a selective distribution system, including between 
distributors operating at different levels of trade. Those 
three hardcore restrictions have special relevance for motor 
vehicle distribution.

(48) The internal market has enabled consumers to purchase 
motor vehicles in other Member States and take advantage 
of price differentials between them, and the Commission 
views the protection of parallel trade in this sector as an 
important competition objective. The consumer’s ability to 
buy goods in other Member States is especially important as 
far as motor vehicles are concerned, given the high value of 
the goods and the direct benefits in the form of lower prices 
accruing to consumers buying motor vehicles elsewhere in 
the Union. The Commission is therefore concerned that 
distribution agreements should not restrict parallel trade, 
since this cannot be expected to satisfy the conditions laid 
down in Article 101(3) of the Treaty 23.

(49) The Commission has brought several cases against 
motor vehicle manufacturers for impeding such trade, and 
its decisions have been largely confirmed by the European 
Courts 24. This experience shows that restrictions on parallel 
trade may take a number of forms. A supplier may, for 
instance, put pressure on distributors, threaten them with 
contract termination, fail to pay bonuses, refuse to honour 
warranties on motor vehicles imported by a consumer or 
cross-supplied between distributors established in different 
Member States, or make a distributor wait significantly 
longer for delivery of an identical motor vehicle when the 
consumer in question is resident in another Member State.

(50) One particular example of indirect restrictions on 
parallel trade arises when a distributor is unable to obtain 
new motor vehicles with the appropriate specifications 
needed for cross-border sales. In those specific circum-
stances, the benefit of the block exemption may depend 
on whether a supplier provides its distributors with motor 
vehicles with specifications identical to those sold in other 
Member States for sale to consumers from those countries 
(the so-called ‘availability clause’)25.

(51) For the purposes of the application of the Block 
Exemption Regulations, and in particular as regards the 
application of Article 4(c) of the General Vertical Block 
Exemption Regulation, the notion of ‘end users’ includes 
leasing companies. This means in particular that distributors 
in selective distribution systems may not be prevented from 
selling new motor vehicles to leasing companies of their 
choice. However, a supplier using selective distribution may 
prevent its distributors from selling new motor vehicles 
to leasing companies when there is a verifiable risk that 
those companies will resell them while still new. A supplier 
can therefore require a dealer to check, before selling to a 
particular company, the general leasing conditions applied 
so as to verify that the company in question is indeed a 
leasing company rather than an unauthorised reseller. 
However, an obligation on a dealer to provide its supplier 
with copies of each leasing agreement before the dealer sells 
a motor vehicle to a leasing company could amount to an 
indirect restriction on sales.

(52) The notion of ‘end users’ also encompasses consumers 
who purchase through an intermediary. An intermediary is 
a person or an undertaking which purchases a new motor 
vehicle on behalf of a named consumer without being 
a member of the distribution network. Those operators 
perform an important role in the motor vehicle sector, in 
particular by facilitating consumers’ purchases of motor 

23 The notion that cross-border trade restrictions may harm consumers 
has been confirmed by the Court in Case C-551/03 P, General Motors, 
[2006] ECR I-3173, paragraphs 67 and 68; Case C-338/00 P, Volkswagen/
Commission, [2003] ECR I-9189, paragraphs 44 and 49, and Case 
T-450/05, Peugeot/Commission, judgment of 9 July 2009, not yet 
reported, paragraphs 46–49.
24 Commission Decision 98/273/EC of 28 January 1998 in Case IV/35.733 
- VW, Commission Decision 2001/146/EC of 20 September 2000 in Case 
COMP/36.653 - Opel, OJ L 59, 28.2.2001, p. 1, Commission Decision 
2002/758/EC of 10 October 2001 in Case COMP/36.264 - Mercedes-Benz, 
OJ L 257, 25.9.2002, p. 1, Commission Decision 2006/431/EC of 5 October 
2005 in Cases F-2/36.623/36.820/37.275 - SEP et autres/Peugeot SA.
25 Joined Cases 25 and 26/84 Ford-Werke AG and Ford of Europe Inc. v 
Commission of the European Communities, [1985] ECR 2725.
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vehicles in other Member States. Evidence of intermediary 
status should as a rule be established by a valid mandate 
including the name and address of the consumer obtained 
prior to the transaction. The use of the Internet as a means 
to attract customers in relation to a given range of motor 
vehicles and collect electronic mandates from them does 
not affect intermediary status. Intermediaries are to be 
distinguished from independent resellers, which purchase 
motor vehicles for resale and do not operate on behalf 
of named consumers. Independent resellers are not to 
be considered as end users for the purposes of the Block 
Exemption Regulations.

(ii) The assessment of selective distribution outside 
the scope of the Block Exemption Regulations

(53) As paragraph 175 of the General Vertical Guidelines 
explains, the possible competition risks brought about 
by selective distribution are a reduction in intra-brand 
competition and, especially in case of cumulative effect, 
foreclosure of certain type(s) of distributors and facilitation 
of collusion between suppliers or buyers.

(54) To assess the possible anti-competitive effects of selective 
distribution under Article 101(1) of the Treaty, a distinction 
needs to be made between purely qualitative selective distri-
bution and quantitative selective distribution. As pointed out 
in paragraph 43, qualitative selective distribution is normally 
not caught by Article 101(1) of the Treaty.

(55) The fact that a network of agreements does not benefit 
from the block exemption because the market share of 
one or more of the parties is above the 30% threshold for 
exemption does not imply that such agreements are illegal. 
Instead, the parties to such agreements need to subject them 
to an individual analysis to check whether they fall under 
Article 101(1) of the Treaty and, if so, whether they may 
nonetheless benefit from the exception in Article 101(3) of 
the Treaty.

(56) As regards the specificities of new motor vehicle distri-
bution, quantitative selective distribution will generally satisfy 
the conditions laid down in Article 101(3) of the Treaty if 
the parties’ market shares do not exceed 40%. However, the 
parties to such agreements should bear in mind that the 
presence of particular selection standards could have an effect 
on whether their agreements satisfy the conditions laid down 
in Article 101(3) of the Treaty. For instance, although the 
use of location clauses in selective distribution agreements 
for new motor vehicles, that is to say agreements containing 
a prohibition on a member of a selective distribution system 
from operating out of an unauthorised place of establishment, 
will usually bring efficiency benefits in the form of more 
efficient logistics and predictable network coverage, those 
benefits may be outweighed by disadvantages if the market 
share of the supplier is very high, and in those circumstances 
such clauses might not be able to benefit from the exception 
in Article 101(3) of the Treaty.

(57) Individual assessment of selective distribution for 
authorised repairers also raises specific issues. Insofar as a 

market exists 26 for repair and maintenance services that is 
separate from that for the sale of new motor vehicles, this 
is considered to be brand-specific. On that market, the 
main source of competition results from the competitive 
interaction between independent repairers and authorised 
repairers of the brand in question.

(58) Independent repairers in particular provide vital 
competitive pressure, as their business models and their 
related operating costs are different from those in the 
authorised networks. Moreover, unlike authorised repairers, 
which to a large extent use car manufacturer-branded parts, 
independent garages generally have greater recourse to other 
brands, thereby allowing a motor vehicle owner to choose 
between competing parts. In addition, given that a large 
majority of repairs for newer motor vehicles are currently 
carried out in authorised repair shops, it is important that 
competition between authorised repairers remains effective, 
which may only be the case if access to the networks remains 
open for new entrants.

(59) The new legal framework makes it easier for the 
Commission and National Competition Authorities to 
protect competition between independent garages and 
authorised repairers, as well as between the members of each 
authorised repairer network. In particular, the reduction in 
the market share threshold for exemption of qualitative 
selective distribution from 100% to 30% broadens the scope 
for competition authorities to act.

(60) When assessing the competitive impact of vertical 
agreements on the motor vehicle aftermarkets, the parties 
should therefore be aware of the Commission’s determina-
tion to preserve competition both between the members 
of authorised repair networks and between those members 
and independent repairers. To this end, particular attention 
should be paid to three specific types of conduct which 
may restrict such competition, namely preventing access of 
independent repairers to technical information, misusing 
the legal and/or extended warranties to exclude independent 
repairers, or making access to authorised repairer networks 
conditional upon non-qualitative criteria.

 (61) Although the following three subsections refer specifi-
cally to selective distribution, the same anti-competitive 
foreclosure effects could stem from other types of vertical 

26 In some circumstances, a system market which includes motor vehicles 
and spare parts together may be defined, taking into account, inter alia, 
the life-time of the motor vehicle as well as the preferences and buying 
behaviour of the users. See Commission notice on the definition of the 
relevant market for the purposes of Community competition law, OJ C 
372, 9.12.1997, p. 5, paragraph 56. One important factor is whether a 
significant proportion of buyers make their choice taking into account the 
lifetime costs of the motor vehicle or not. For instance, buying behaviour 
may significantly differ between buyers of trucks who purchase and operate 
a fleet, and who take into account maintenance costs at the moment of 
purchasing the motor vehicle and buyers of individual motor vehicles. 
Another relevant factor is the existence and relative position of part suppliers, 
repairers and/or parts distributors operating in the aftermarket independently 
from motor vehicle manufacturers. In most cases, there is likely to be a 
brand-specific aftermarket, in particular because the majority of buyers are 
private individuals or small and medium-size enterprises that purchase motor 
vehicles and aftermarket services separately and do not have systematic 
access to data permitting them to assess the overall costs of motor vehicle 
ownership in advance.
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agreements that limit, directly or indirectly, the number 
of service partners contractually linked to a motor vehicle 
manufacturer.

Access to technical information by independent operators

(62) Although purely qualitative selective distribution is 
in general considered to fall outside Article 101(1) of the 
Treaty for lack of anti-competitive effects 27, qualitative 
selective distribution agreements concluded with autho-
rised repairers and/or parts distributors may be caught by 
Article 101(1) of the Treaty if, within the context of those 
agreements, one of the parties acts in a way that forecloses 
independent operators from the market, for instance by 
failing to release technical repair and maintenance informa-
tion to them. In that context, the notion of independent 
operators includes independent repairers, spare parts 
manufacturers and distributors, manufacturers of repair 
equipment or tools, publishers of technical information, 
automobile clubs, roadside assistance operators, operators 
offering inspection and testing services and operators 
offering training for repairers.

(63) Suppliers provide their authorised repairers with the 
full scope of technical information needed to perform repair 
and maintenance work on motor vehicles of their brands 
and are often the only companies able to provide repairers 
with all of the technical information that they need on the 
brands in question. In such circumstances, if the supplier 
fails to provide independent operators with appropriate 
access to its brand-specific technical repair and maintenance 
information, possible negative effects stemming from its 
agreements with authorised repairers and/or parts distribu-
tors could be strengthened, and cause the agreements to fall 
within Article 101(1) of the Treaty.

(64) Moreover, a lack of access to necessary technical 
information could cause the market position of independent 
operators to decline, leading to consumer harm, in terms 
of a significant reduction in choice of spare parts, higher 
prices for repair and maintenance services, a reduction in 
choice of repair outlets and potential safety problems. In 
those circumstances, the efficiencies that might normally 
be expected to result from the authorised repair and parts 
distribution agreements would not be such as to offset these 
anti-competitive effects, and the agreements in question 
would consequently fail to satisfy the conditions laid down 
in Article 101(3) of the Treaty.

 (65) Regulation (EC) No 715/2007 of the European 
Parliament and of the Council of 20 June 2007 on type 
approval of motor vehicles with respect to emissions 
from light passenger and commercial vehicles (Euro 5 
and Euro 6) and on access to vehicle repair and mainte-
nance information 28 as well as Commission Regulation 
(EC) No 692/2008 of 18 July 2008 implementing and 
amending Regulation (EC) No 715/2007 of the European 

Parliament and of the Council on type-approval of motor 
vehicles with respect to emissions from light passenger and 
commercial vehicles (Euro 5 and Euro 6) and on access 
to vehicle repair and maintenance information 29 provide 
for a system for disseminating repair and maintenance 
information in respect of passenger cars put on the market 
from 1 September 2009. Regulation (EC) No 595/2009 
of the European Parliament and of the Council of 18 June 
2009 on type approval of motor vehicles and engines with 
respect to emissions from heavy duty vehicles (Euro 6) and 
on access to vehicle repair an maintenance information 30 
and the ensuing implementing measures provide for such 
a system in respect of commercial vehicles put on the 
market from 1 January 2013. The Commission will take 
those Regulations into account when assessing cases of 
suspected withholding of technical repair and maintenance 
information concerning motor vehicles marketed before 
those dates. When considering whether withholding a 
particular item of information may lead the agreements at 
issue to be caught by Article 101(1) of the Treaty, a number 
of factors should be considered, including:

(a) whether the item in question is technical information, or 
information of another type, such as commercial informa-
tion 31, which may legitimately be withheld;

(b) whether withholding the technical information in 
question will have an appreciable impact on the ability of 
independent operators to carry out their tasks and exercise 
a competitive constraint on the market;

(c) whether the technical information in question is made 
available to members of the relevant authorised repair 
network; if it is made available to the authorised network 
in whatever form, it should also be made available to 
independent operators on a non-discriminatory basis;

(d) whether the technical information in question will 
ultimately 32 be used for the repair and maintenance of 
motor vehicles, or rather for another purpose 33, such as for 
the manufacturing of spare parts or tools.

 (66) Technological progress implies that the notion of 
technical information is fluid. Currently, particular examples 
of technical information include software, fault codes and 
other parameters, together with updates, which are required 
to work on electronic control units with a view to intro-
ducing or restoring settings recommended by the supplier, 
motor vehicle identification numbers or any other motor 
vehicle identification methods, parts catalogues, repair 

28 OJ L 171, 29.6.2007, p. 1.
29 OJ L 199, 28.7.2008, p. 1.
30 OJ L 188, 18.7.2009, p. 1.
31 Commercial information can be thought of as information that is used 
for carrying on a repair and maintenance business but is not needed to 
repair or maintain motor vehicles. Examples include billing software, or 
information on the hourly tariffs practiced within the authorised network.
32 Such as information supplied to publishers for resupply to motor 
vehicle repairers.
33 Information used for fitting a spare part to or using a tool on a motor 
vehicle should be considered as being used for repair and maintenance, 
while information on the design, production process or the materials used 
for manufacturing a spare part should not be considered to fall within this 
category, and may therefore be withheld.

27 As pointed out in paragraph 54 above, this will generally be the 
case on the markets for repair and maintenance as long as independent 
repairers provide consumers with an alternative channel for the upkeep 
of their motor vehicles.
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and maintenance procedures, working solutions resulting 
from practical experience and relating to problems typically 
affecting a given model or batch, and recall notices as well 
as other notices identifying repairs that may be carried out 
without charge within the authorised repair network. The 
part code and any other information necessary to identify 
the correct car manufacturer-branded spare part to fit a given 
individual motor vehicle (that is to say the part that the car 
manufacturer would generally supply to the members of its 
authorised repair networks to repair the motor vehicle in 
question) also constitute technical information 34. The lists of 
items set out in Article 6(2) of Regulation (EC) No 715/2007 
and Regulation (EC) No 595/2009 should also be used as a 
guide to what the Commission views as technical information 
for the purposes of applying Article 101 of the Treaty.

(67) The way in which technical information is supplied is 
also important for assessing the compatibility of authorised 
repair agreements with Article 101 of the Treaty. Access 
should be given upon request and without undue delay, the 
information should be provided in a usable form, and the 
price charged should not discourage access to it by failing 
to take into account the extent to which the independent 
operator uses the information. A supplier of motor vehicles 
should be required to give independent operators access to 
technical information on new motor vehicles at the same 
time as such access is given to its authorised repairers and 
should not oblige independent operators to purchase more 
than the information necessary to carry out the work in 
question. Article 101 of the Treaty does not, however, 
oblige a supplier to provide technical information in a 
standardised format or through a defined technical system, 
such as the CEN/ISO standard and the OASIS format 
as provided for by Regulation (EC) No 715/2007 and 
Commission Regulation (EC) No 295/2009 of 18 March 
2009 concerning the classification of certain goods in the 
Combined Nomenclature 35.

(68) The above considerations also apply to the availability 
of tools and training to independent operators. ‘Tools’ in this 
context includes electronic diagnostic and other repair tools, 
together with related software, including periodic updates 
thereof, and after-sales services for such tools.

Misuse of warranties

(69) Qualitative selective distribution agreements may also 
be caught by Article 101(1) of the Treaty if the supplier and 
the members of its authorised network explicitly or implic-
itly reserve repairs on certain categories of motor vehicles to 
the members of the authorised network. This might happen, 
for instance, if the manufacturer’s warranty vis-à-vis the 
buyer, whether legal or extended, is made conditional on 
the end user having repair and maintenance work that is not 
covered by warranty carried out only within the authorised 
repair networks. The same applies to warranty conditions 
which require the use of the manufacturer’s brand of spare 

parts in respect of replacements not covered by the warranty 
terms. It also seems doubtful that selective distribution 
agreements containing such practices could bring benefits 
to consumers in such a way as to allow the agreements in 
question to benefit from the exception in Article 101(3) 
of the Treaty. However, if a supplier legitimately refuses to 
honour a warranty claim on the grounds that the situation 
leading to the claim in question is causally linked to a failure 
on the part of a repairer to carry out a particular repair or 
maintenance operation in the correct manner or to the use 
of poor quality spare parts, this will have no bearing on the 
compatibility of the supplier’s repair agreements with the 
competition rules.

Access to authorised repairer networks

(70) Competition between authorised and independent 
repairers is not the only form of competition that needs 
to be taken into account when analysing the compatibility 
of authorised repair agreements with Article 101 of the 
Treaty. Parties should also assess the degree to which 
authorised repairers within the relevant network are able to 
compete with one another. One of the main factors driving 
this competition relates to the conditions of access to the 
network established under the standard authorised repairer 
agreements. In view of the generally strong market position 
of networks of authorised repairers, their particular impor-
tance for owners of newer motor vehicles, and the fact that 
consumers are not prepared to travel long distances to have 
their cars repaired, the Commission considers it important 
that access to the authorised repair networks should gener-
ally remain open to all firms that meet defined quality 
criteria. Submitting applicants to quantitative selection is 
likely to cause the agreement to fall within Article 101(1) 
of the Treaty.

(71) A particular case arises when agreements oblige 
authorised repairers to also sell new motor vehicles. Such 
agreements are likely to be caught by Article 101(1) of 
the Treaty, since the obligation in question is not required 
by the nature of the contract services. Moreover, for an 
established brand, agreements containing such an obli-
gation would not normally be able to benefit from the 
exception in Article 101(3) of the Treaty, since the impact 
would be to severely restrict access to the authorised repair 
network, thereby reducing competition without bringing 
corresponding benefits to consumers. However, in certain 
cases, a supplier wishing to launch a brand on a particular 
geographic market might initially find it difficult to attract 
distributors willing to make the necessary investment unless 
they could be sure that they would not face competition 
from ‘stand-alone’ authorised repairers that sought to free-
ride on these initial investments. In those circumstances, 
contractually linking the two activities for a limited period 
of time would have a pro-competitive effect on the motor 
vehicle sales market by allowing a new brand to launch, and 
would have no effect on the potential brand-specific repair 
market, which would in any event not exist if the motor 
vehicles could not be sold. The agreements in question 
would therefore be unlikely to be caught by Article 101(1) 
of the Treaty.≠

34 The independent operator should not have to purchase the spare part 
in question to be able to obtain this information.
35 OJ L 95, 9.4.2009, p. 7.
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17. Frequently asked questions (FAQs) of 27 August 2012 on the application of 
EU antitrust rules in the motor vehicle sector

Since the adoption of the new motor vehicle Block 
Exemption Regulation1 and the Supplementary Guide-
lines2, the Commission’s services have received a number 
of questions relating to the application of the new frame-
work for motor vehicle distribution and repair and for the 
distribution of spare parts for motor vehicles. Where these 
questions have been frequently asked, or are otherwise likely 
to be of wider interest, they are reproduced below together 
with answers and explanations.

These Frequently Asked Questions (“FAQs”) are intended 
to complement the Supplementary Guidelines and do not 
replace them. The FAQs aim, in particular, at helping firms 
and individuals operating in the sector and legal practi-
tioners to understand how the Commission’s Directorate 
General for Competition approa≠ches particular issues 
regarding the motor vehicle markets3. The FAQs are not 
intended to constitute a statement of the law and are 
without prejudice to the interpretation of Articles 101 
and 102 of the Treaty on the Functioning of the European 
Union (“TFEU”) by the European Courts. Finally, the 
FAQs do not prejudge the application by the Commission 
of Articles 101 and 102 to the specific circumstances of an 
individual case.

The FAQs are organised into several general topics, namely 
the honouring of warranties, servicing in the context of 
leasing contracts, the supply of spare parts, the use/purchase 
of tools, access to technical information and access to 
authorised repairer networks.

1 Commission Regulation (EU) No 461/2010 of 27 May 2010 on the 
application of Article 101(3) of the Treaty on the Functioning of the 
European Union to categories of vertical agreements and concerted 
practices in the motor vehicle sector. Official Journal L-129 of 28.5.2010, 
p. 52; see http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:20
10:129:0052:0057:EN:PDF.
2 Supplementary guidelines on vertical restraints in agreements for the 
sale and repair of motor vehicles and for the distribution of spare parts 
for motor vehicles. Official Journal C-138 of 28.5.2010, p. 16; see http://
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:138:0016:0
027:EN:PDF.
3 These FAQs concern particular restrictions in the motor vehicle sector 
that, under certain circumstances, may cause the agreement between the 
vehicle manufacturer and its authorised dealers or repairers (or eventually 
with a supplier of spare parts, repair tools or diagnostic, components for 
the initial assembly of motor vehicles, or other equipment) to infringe 
EU competition rules. Generally, this will be the case because: (1) the 
restriction at stake is likely to cause or strengthen the anti-competitive 
effects of the agreements between the vehicle supplier and its dealers or 
authorised repairers and spare parts distributors and cause them to be 
caught by Article 101(1) TFEU; (2) the agreements in question are unlikely 
to benefit from the block exemption, because of the supplier’s market 
share; and (3) these agreements are unlikely to benefit on an individual 
basis from the exception set out in Article 101(3) TFEU. In some other cases, 
particular conduct referred to in these FAQs may constitute a violation of 
the prohibition of the abuse by an undertaking of its dominant position, 
pursuant to Article 102 TFEU. Finally, the FAQs refer as well to conduct or 
agreements that are unlikely to be in breach of EU competition rules. In any 
event, the application of the said rules must ultimately be assessed in each 
particular case, having regard to its specific factual and legal circumstances.

Warranties

The Supplementary Guidelines set out the general principle 
that, for qualitative selective distribution agreements to 
benefit from an exemption under the EU competition 
rules, the vehicle manufacturer’s warranty must not be made 
conditional on the end user having repair and maintenance 
work that is not covered by the warranty carried out within 
the vehicle manufacturer’s authorised repair networks4. 
Similarly, warranty conditions must not require the use of 
the vehicle manufacturer’s brand of spare parts in respect 
of replacements not covered by the warranty terms. These 
two types of restriction, which are referred to respectively 
as servicing and parts restrictions in the remainder of 
the FAQs, are likely to cause the agreement between the 
vehicle manufacturer and its authorised dealers or repairers 
to infringe EU competition rules. The reasoning behind 
this general principle is that such behaviour may result in 
the foreclosure of independent repairers or the closing of 
alternative channels for the production and distribution 
of spare parts, which ultimately may have a bearing on 
the price that consumers pay for repair and maintenance 
services.

Questions have been asked about the scope of this general 
principle and as to whether it applies under particular 
circumstances. Questions have also been raised about 
whether a consumer can be prevented from benefitting from 
the warranty on a vehicle that (s)he has purchased from an 
authorised dealer in another EU Member State.

The answers given below are without prejudice to the 
application of national consumer protection laws, which 
may impose specific obligations and create specific rights. 
They also do not apply to so-called “generosity schemes”, 
by which a vehicle supplier5 instructs its dealers to repair 
certain defects free of charge beyond the warranty period.

1. Does the assessment of servicing or parts restrictions 
depend on whether they are set out in the purchase contract 
or rather in the servicing or warranty booklet?6

No. In practice, the servicing or parts restrictions may be 
contained not in the purchase contract, but rather in another 
document, such as the servicing or warranty booklet. The 
assessment of these restrictions is in principle the same 
irrespective of the document in which they appear.

4 See Paragraph 69 of the Supplementary Guidelines, footnote number 2, 
above.
5 The term “vehicle supplier(s)” normally refers, in the context of this 
document, to the vehicle manufacturer(s), but may also include, when 
appropriate in the respective context, other categories of market players, 
such as importers or main dealers (with respect to sub-dealers).
6 Questions 1 to 3 are based on the understanding that the signing of 
the purchase contract or the handing over of the warranty booklet to the 
final consumer forms part of or relates to the agreement between the 
manufacturer and the dealer and thus can be addressed under Article 101 
TFEU. These questions do not address the situation where the dealer is part 
of the manufacturer’s group (e.g. it’s a subsidiary of the manufacturer).
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Irrespective of where the restriction is stipulated, it is likely 
to lead consumers to believe that the warranty will be 
invalidated if servicing work is carried out in independent 
garages or if alternative brands of spare parts are used. 
This, in turn, is likely to foreclose such operators or close 
alternative channels for spare parts’ distribution.

2. Does the assessment of servicing or parts restrictions 
differ if they are set out in an extended warranty issued by 
the authorised network at the sale of the vehicle or shortly 
after?

No. The fact that the servicing or parts restrictions are not 
set out in the vehicle supplier’s warranty but are instead 
found in an extended warranty issued by the authorised 
network at the moment of the sale of the vehicle (or shortly 
thereafter) will not generally alter the assessment of the 
said restrictions.

Just like vehicle manufacturers or their importers, the 
dealers and authorised repairers within a selective distri-
bution system are parties to a network of agreements. If 
these parties agree to offer a warranty scheme and the 
warranties in question contain a servicing or parts restric-
tion, this is likely to foreclose independent repairers or 
shut off alternative spare parts’ distribution channels. The 
warranty scheme is therefore likely to cause or strengthen 
the anti-competitive effects of the agreements between 
the vehicle supplier and its authorised repairers and spare 
parts distributors.

3. Does the assessment of servicing or parts restrictions 
differ if they are set out in an extended warranty arranged 
by the vehicle supplier (or by the authorised network at the 
sale of the vehicle or shortly after) through a third party 
such as an insurer?

No. The fact that warranties that contain a servicing or parts 
restriction are arranged through a third party (typically 
an insurer) by the vehicle supplier (or by the members of 
its authorised network at or shortly after the sale of the 
vehicle: see question 2 above) does not in principle alter 
the assessment of the said restrictions.

The fact that the extended warranty containing the servicing 
or parts restriction is arranged through a third party does 
not change the analysis set out in the Supplementary 
Guidelines. The decisive element is whether the servicing 
or parts restriction is a factor within the control of one or 
more of the parties to the network of selective distribution 
agreements7 and therefore whether its implementation is 
likely to foreclose independent repairers or shut off alterna-
tive channels for spare parts’ distribution.

4. Does the assessment of servicing or parts restrictions 
differ if these restrictions are set out in an “extended” 
warranty bought by a consumer from an authorised repairer 
or from the vehicle supplier some years after the purchase 
of the vehicle?

7 In general, such servicing or parts restrictions are unlikely to bring any 
benefit to the insurance company.

Yes. Such a warranty is in general unlikely to result in a 
breach of EU competition rules.

Years after the vehicle purchase, authorised dealers do not 
enjoy the same degree of privileged access to customers 
as they do in the period shortly after the purchase. As a 
consequence, alternative providers of extended warranties, 
such as chains of independent repairers and insurance 
firms are less likely to face significant barriers preventing 
them from offering their products to vehicle owners. In 
such circumstances, it seems unlikely that independent 
repairers could face a significant foreclosure effect even if 
car warranties issued by vehicle suppliers or their authorised 
networks contained servicing or parts restrictions8.

5. Should a consumer be able to benefit from the warranty 
on a vehicle that (s)he has purchased from an authorised 
dealer in another EU Member State?

Yes, although some limitations concerning the scope of the 
warranty may apply.

If vehicle suppliers fail either to honour warranties on 
vehicles purchased by consumers from authorised dealers 
in other Member States or to contractually oblige their 
authorised repairers to carry out warranty work on such 
vehicles, this would constitute a restriction on sales and 
the selective distribution agreements at stake are likely to 
be contrary to EU competition rules9.

The same reasoning applies to free servicing or work carried 
out as a result of a product recall 10. The reasoning does not 
change if the consumer has bought the vehicle through a 
mandated intermediary. Warranties on vehicles bought from 
authorised dealers in other Member States should also not 
be subject to additional administrative procedures that lead 
to delays in the work being carried out.

However, it should be noted that warranty terms may 
vary from one Member State to another, and that vehicle 
suppliers typically take account of the cost of respecting 
a particular set of warranty terms when setting the 

8 Such warranties are therefore unlikely to cause the selective distribution 
agreements in question to be caught by Article 101TFEU.
9 These agreements will likely be caught by Article 101 TFEU. Moreover, 
they will not likely benefit from an exemption under Commission 
Regulation (EU) No 330/2010 on the application of Article 101(3) of the 
Treaty on the Functioning of the European Union to categories of vertical 
agreements and concerted practices (OJ L-102 of 23.04.2010, p. 1–7), 
because the clauses in question would constitute a restriction on sales 
within the meaning of Article 4(b) respectively 4(c) thereof, see http://
eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:102:0001:0
007:EN:PDF. See also paragraph 50 and in particular footnote 4 of the 
Guidelines on Vertical Restraints. OJ C-130 of 19.05.2010, to be found at 
http://eur- lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:130:00
01:0046:EN:PDF. Finally, they will be unlikely to benefit from the exception 
set out in Article 101(3) TFEU. See also Judgment of the Court of Justice 
of 10 December 1985 in case 31/85, ETA Fabriques d’Ebauches v. SA DK 
Investment and others.
10 If vehicle manufacturers fail to carry out free servicing or work as 
a result of a product recall on vehicles purchased by consumers from 
authorised dealers in other Member States or to contractually oblige 
their authorised repairers to carry out product recall related services on 
these vehicles, this would likewise constitute a restriction on sales, and 
the selective distribution agreements at stake are likely to be contrary to 
EU competition rules.
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recommended purchase price of the vehicle. If a vehicle is 
exported, the vehicle supplier may legitimately apply the 
terms of the original warranty applicable to the vehicle, and 
will thus be under no obligation to apply more beneficial 
warranty terms that may be included with vehicles sold in 
the Member State of import.

It should also be noted that if a consumer has paid sepa-
rately for a mobility scheme, that scheme may be limited 
in scope to a particular Member State.

6. Does the assessment of a parts restriction differ if, for 
operations not covered by warranty, the vehicle manufac-
turer requires the use of a spare part (such as a lubricant) 
from a specific supplier (rather than stipulating that its own 
brand of spare parts be used)?

Generally, no. Such a restriction is likely to result in a breach 
of EU competition rules.

As with a parts restriction requiring the use of the vehicle 
manufacturer’s brand of spare parts as condition for the 
warranty to apply, a parts restriction requiring (rather than 
merely recommending) the use of spare parts from a specific 
producer is likely to foreclose alternative channels for spare 
parts’ distribution.

However, a vehicle manufacturer may legitimately refuse to 
honour warranties on the grounds that the situation leading 
to the claim in question is causally linked to a failure of a 
specific spare part provided by an alternative supplier.

Leasing

Leasing contracts between firms are not covered by the 
general EU rules on vertical agreements11. They also do not 
fall within the scope of the motor vehicle Block Exemption 
Regulation12. As to agreements between leasing firms and 
private motorists, these are not caught by Article 101 
TFEU.

Nonetheless, the following question has frequently been 
asked.

7. If a vehicle is leased from a firm connected to the vehicle 
supplier, can that firm stipulate that servicing must be 
carried out within the vehicle supplier’s authorised network 
and/or using exclusively branded parts from the vehicle 
supplier?

Yes, unless (or until) it is certain that a transfer of ownership 
over the vehicle to the lessee will take place at the expiry of 
the contract or the end of the leasing term.

In principle, for as long as there is no certainty that owner-
ship of the vehicle will be transferred to the lessee, the 
leasing company will have an interest in maintaining the 
vehicle’s residual value and may thus be entitled to place 

11 Guidelines on Vertical Restraints, paragraph 26, see footnote 9.
12 See Article 2 thereof.

more value on the vehicle if it has always been maintained 
in the authorised repair network using exclusively vehicle-
supplier branded parts.

By contrast, if a transfer of ownership is certain to occur 
(either because it is established as such in the contract or 
the applicable legislation or because the lessee has decided 
to execute an option to this effect), the leasing company 
cannot in principle claim a specific interest in the vehicle’s 
residual value which would entitle it to place restrictions 
on the lessee concerning the use of independent repairers’ 
services or the use of alternative spare parts. In this regard, 
the leasing company is in the same position as it would 
typically be under a regular purchase agreement.

Spare parts

The supply of spare parts is the subject of three sector-
specific hardcore clauses in the motor vehicle Block 
Exemption Regulation13. Certain questions have however 
been frequently asked relating to the supply of parts to both 
independent and authorised repairers.

8. May a vehicle supplier make bonuses or rebates for 
captive parts14 conditional on the sourcing also of competi-
tive parts?

This issue is not dealt with in the motor vehicle Block 
Exemption Regulation or the Supplementary Guidelines. 
Under certain circumstances, conditional rebates might 
constitute an abuse of a dominant position and thus lead 
to a breach of EU competition rules.

In most cases, bonus and rebate schemes are a legitimate 
and possibly pro-competitive means of motivating a repairer 
to sell more parts of the brand in question. However, 
care has to be taken as regards captive parts, in respect of 
which the vehicle supplier will have a dominant position. 
Making bonuses or rebates on these parts conditional on the 
repairer buying competitive parts of the vehicle supplier’s 
brand could imply that the vehicle supplier is leveraging 
a dominant position on one market to abusively gain 
advantage on the other15.

9. May a vehicle supplier oblige its authorised repairers to 
store alternative brands of spare parts separately from parts 
of its own brand?

Generally, yes, for as long as this does not make it unduly 
difficult for the repairers in question to use alternative 
brands of parts.

13 See Article 5 thereof.
14 Captive spare parts are parts which may only be obtained from the 
motor vehicle manufacturer or from members of its authorised networks; 
see Supplementary Guidelines, paragraph 22. See footnote number 2, 
above.
15 This would amount to a breach of Article 102 TFEU. General guidance 
on the application of Article 102 TFEU can be found in the Communication 
from the Commission − Guidance on the Commission’s enforcement 
priorities in applying Article 82 of the EC Treaty to abusive exclusionary 
conduct by dominant undertakings (OJ C-45 of 24.2.2009, p. 7–20), see 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:045:
0007:0020:EN:PDF. See in particular the section on tying and bundling.
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A vehicle supplier may have a legitimate interest in ensuring 
that authorised repairers store spare parts in an orderly 
manner, since if the correct parts are readily at hand, this 
may have an impact on consumer perception of the brand. 
Vehicle suppliers may also have a legitimate interest in 
ensuring that alternative brands of parts are not mistakenly 
used for warranty repairs or servicing packages in respect 
of which they bear the costs.

However, requirements of this type should not unduly 
complicate stock control, increase required storage space, or 
impede access to such an extent that repairers are discour-
aged from using alternative brands of parts16. Examples of 
restrictions that might not be justified include obligations 
imposed by a vehicle supplier on its repairers to have a 
separate storeroom for such parts or not to store such parts 
in the work bays.

10. May an authorised repairer refuse to supply captive parts 
to independent garages?

Generally, yes. It is unlikely that EU competition rules 
would be infringed if an authorised repairer were merely 
to unilaterally refuse to supply spare parts to independent 
repairers.

In most cases, it is in the interest of authorised repairers to 
sell spare parts to independent repairers because they make 
a margin by so doing.

If for some reason an authorised repairer were to unilater-
ally decide not to sell captive spare parts to independent 
repairers, it is unlikely that this would breach EU competi-
tion rules17. Usually, the independent repairers are able to 
turn to another authorised repairer for the purchase of 
captive parts.

If, however, members of a selective distribution system 
were to agree with one another not to sell captive parts to 
independent repairers, the agreement in question would be 
likely to be anticompetitive18.

11. Under what circumstances would a vehicle supplier 
be obliged to supply spare parts directly to independent 
repairers?

If independent repairers encountered widespread difficulties 
in obtaining captive spare parts from authorised distributors 
of such parts, a failure on the part of the vehicle supplier 
to supply such parts directly might lead to a breach of EU 
competition rules.

16 Requirements that have such an effect might be considered to be 
indirect non-compete obligations, the impact of which should be assessed 
under the Guidelines on Vertical Restraints. See footnote number 9, above.
17 Article 101 TFEU would not be relevant, since the decision not to sell 
the spare parts would not result from any agreement. Article 102 TFEU 
would generally not be applicable, since it is unlikely that the authorised 
repairer in question could be considered to be in a dominant position.
18 Such an agreement would indeed be likely to be caught by Article 101 
TFEU. It should also be noted that a supplier’s restriction of spare parts 
sales by a member of its authorised network to independent repairers 
constitutes a hardcore restriction (see Art. 5 (a) of Regulation No 
461/2010, see footnote 1, above) and is therefore also likely to be caught 
by Article 101 TFEU.

Vehicle suppliers provide their authorised repairers with 
the full range of spare parts needed to perform repair and 
maintenance work on motor vehicles of their brands and 
are the only firms able to provide repairers and distributors 
with certain parts. If independent repairers are unable to 
source these captive parts from authorised distributors 
and the vehicle supplier refuses to supply independent 
repairers directly, possible negative effects stemming from 
its agreements with authorised repairers and/or parts 
distributors could be strengthened19. Specifically, a lack 
of access to captive parts could cause the market position 
of independent operators to decline, ultimately leading to 
consumer harm.

12. May a vehicle supplier prevent a member of its autho-
rised parts distribution network from selling spare parts 
to independent repairers that use independent spare parts 
distributors as purchase agents?

Generally, no. If an authorised spare parts distributor were 
to unilaterally decide not to sell to independent repairers 
that use agents, this would not breach EU competition rules. 
However, if a vehicle supplier were to instruct its distribu-
tors not to sell through agents, its distribution agreements 
would be likely to infringe EU competition rules.

Most vehicle suppliers operate qualitative selective distribu-
tion systems for the sale of spare parts. Independent repairers 
are to be treated as end users of spare parts for the purposes 
of the motor vehicle Block Exemption Regulation20. If a 
vehicle supplier were to prevent its selective distributors 
from selling to such repairers when these use the services 
of agents, this would be an anticompetitive restriction on 
passive sales.

Agents are in principle to be treated as an extension of the 
contracting party. However, in order to be considered as an 
agent, the latter must have instructions to purchase a defined 
order and may not trade in parts that it has purchased from 
members of the selective distribution system. A vehicle 
supplier may legitimately instruct the members of such a 
system not to sell to firms that intend to resell the parts 
in question.

Electronic tools

There are two categories of electronic diagnostic and repair 
tools on the markets: the brand-specific tools manufactured 
by a third party but marketed by the vehicle supplier, and 
other tools which are designed to repair several brands of 
vehicles. Questions have been asked in respect of both.

13. May the agreements between the vehicle supplier and 
the members of its authorised repair network stipulate 
that the latter must use specified electronic diagnostic or 
repair tools or equipment for vehicle repair, servicing and 

19 This would cause the agreements to fall within Article 101 TFEU. Under 
certain circumstances, if the parts in question were not available from 
authorised spare parts distributors, a failure to release such parts could 
amount to a breach of Article 102 TFEU.
20 Article 5(a) thereof. See footnote number 1, above.
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maintenance, even when equivalent tools or equipment are 
available from other sources?

Generally, yes. Such a restriction is unlikely to lead to a 
breach of EU competition rules21.

Economies of scale are likely to result if a vehicle manu-
facturer agrees with a tool manufacturer that the whole of 
its authorised repair network should use a common tool 
or tools. Common solutions to technical problems are also 
likely to be more easily found if a common tool is used. 
Furthermore, training may be facilitated if a common 
tool is used by all technicians. In most circumstances, 
specifying that an authorised repairer must have access 
to a particular tool is therefore likely to be an acceptable 
qualitative criterion22.

14. Does the guidance on access to technical information 
set out in the Supplementary Guidelines also apply to tool 
manufacturers that wish to have access to such information 
in order to produce multi-brand repair tools?

No. When considering whether the withholding of tech-
nical information is likely to breach the EU competition 
rules, the Supplementary Guidelines make a distinction 
between technical information that will ultimately be used 
for the purpose of repair and maintenance of motor vehicles, 
as opposed to technical information used for another 
purpose, such as the manufacturing of tools23.

As regards access to technical information and tools for 
independent repairers, the Supplementary Guidelines 
aim to prevent vehicle manufacturers from discriminating 
between their authorised repairers and independent 
repairers as regards the provision of essential inputs that 
are entirely under the vehicle manufacturer’s control and 
that are not available from other sources24. The objective of 
the Supplementary

Guidelines is thus to ensure that independent repairers have 
access to the brand-specific repair tools on the same terms 
as members of the authorised networks.

The agreements between the vehicle manufacturer and the 
tool manufacturer fall under the general EU competition 
rules and should be assessed accordingly25.

21 The Supplementary Guidelines (see footnote number 2, above) give 
clarifications on the relationship between tool manufacturers and vehicle 
suppliers. See, in particular, paragraphs 23 and 24.
22 Therefore, this restriction will not lead the agreements between 
manufacturer and repairer to be caught by Article 101(1) TFEU.
23 See paragraph 65, in particular 65 (d) of the Supplementary Guidelines; 
see footnote number 2, above.
24 In this case, the authorised repair agreements fall within the scope 
of Article 101 TFEU.
25 The vehicle supplier and the tool manufacturer should thus assess 
their agreements under Articles 101 and 102 TFEU and more in particular 
under Commission Regulation (EU) No 330/2010 on the application of 
Article 101(3) of the Treaty on the Functioning of the European Union to 
categories of vertical agreements and concerted practices and under the 
Guidelines on Vertical Restraints, see footnote 9 above.

Access to technical information

Despite the extensive clarifications given in the 
Supplementary Guidelines on this topic26, both the 
Commission and National Competition Authorities have 
been asked questions relating to safety and security, to 
pricing, and to the specific issue of vehicle service histories.

15. May a vehicle manufacturer refuse to grant access to 
technical information to independent operators for safety 
or security reasons?

Assuming that a vehicle manufacturer is likely to be the only 
source for the full range of technical information relating 
to vehicles of its brands (and its agreements concerning the 
supply of such information thus cannot benefit from the 
safe harbour created by the motor vehicle Block Exemption 
Regulation), the answer is generally, no. In such a case 
involving a (near) monopoly position, flat refusals to grant 
technical information for supposed reasons of security or 
safety will usually not be compatible with EU competition 
rules.

Vehicle manufacturers are in principle required to release 
technical information, for which they are the only source, to 
independent operators. Only exceptionally may a failure to 
provide such information be justified for safety or security 
reasons27.

Factors to consider in individual cases include the following.

The scope of the information involved

Independent garages are generally familiar with systems 
with safety implications, including tyres, steering, brakes 
and shock absorbers, and indeed have historically worked 
on them without demonstrable negative consequences for 
safety. Imposing restrictions that affect the provision of parts 
for such systems on the grounds that they are safety-related 
would be unlikely to be deemed as justified28.

The availability of less-restrictive forms of 
protection

Safety: Where there is a need to restrict access to a safety-
related part with which independent repairers are likely to 
be unfamiliar, such as a high-voltage electrical system that 
is specific to a particular model, or a technique for replacing 
carbon composite body panels, the vehicle manufacturer 
should adopt the least-restrictive means of achieving the 
desired result. One example might be to require independent 

26 See, in particular, paragraphs 62 ff. of the Supplementary Guidelines. 
See footnote number 2, above.
27 As the Supplementary Guidelines explain, in general failures to release 
technical information may cause the agreements between vehicle suppliers 
and their authorised repairers to be caught by Article 101 TFEU. See, in 
particular, paragraph 63 of the Supplementary Guidelines, see footnote 
number 2, above. However, in certain circumstances, vehicle suppliers may 
come to the conclusion that even if certain information is withheld, their 
agreements may benefit from the exception in Article 101(3) TFEU. However, 
this is unlikely in the situation of a (near) monopoly position.
28 These practices are therefore unlikely to benefit from the exception 
set out in Article 101(3) TFEU.
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repairers to attend training on the particular system or tech-
nique. Where the vehicle manufacturer or an undertaking 
acting on its behalf provides such training, the independent 
repairer should not be required to follow more training than 
it needs to work on the system or master the technique in 
respect of which the exception is invoked.

Security: As regards security-related information, a criminal 
records check can often be seen as an appropriate, less 
restrictive means of ensuring protection.

16. May a vehicle manufacturer grant discounts or refunds 
on technical information if an authorised repairer buys 
a certain volume of vehicle-manufacturer branded spare 
parts or tools?

This issue is not dealt with by the Block Exemption 
Regulation or the Supplementary Guidelines. Under certain 
circumstances, this conduct might constitute an abuse 
of a dominant position and thus lead to a breach of EU 
competition rules.

The vehicle manufacturer is likely to be the only source for 
the full range of technical information relating to vehicles 
of its brands. Granting discounts or refunds on technical 
information on condition that a repairer buys a certain 
volume of its own brand of parts or tools might imply that 
the vehicle manufacturer is leveraging a dominant position 
on one market to abusively gain advantage on the other29.

17. Can an independent repairer be prevented from 
accessing or updating a printed or electronic record of the 
vehicle’s service history?

No, in so far as a vehicle supplier and/or its authorised 
repairers are likely to be the only source for a comprehensive 
record relating to vehicles of its brands. Any such refusal 
to grant access to the service record would be likely to 
cause the agreements between the vehicle supplier and its 
authorised repairers to breach EU competition rules.

Existing service and repair records, in whatever form, are 
to be treated as technical information for the purposes of 
applying the Supplementary Guidelines. Access to such 
records will generally be necessary to enable the repairer to 
tell what operations need to be carried out in order to bring 
the servicing schedule up to date.

An incomplete service and repair record would be likely to 
reduce the residual value of the vehicle and make it difficult 
to prove that warranty terms had been complied with. 
If independent repairers could not update such records, 
this would likely deter consumers from using indepen-
dent repairers, and would foreclose such operators from a 
substantial part of the market.

29 General guidance on the application of Article 102 TFEU can be found 
in the Commission Guidance on the Commission’s enforcement priorities 
in applying Article 82 of the EC Treaty to abusive exclusionary conduct by 
dominant undertakings. See footnote number 15, above.

Access to authorised networks

The Supplementary Guidelines set out the principle that, 
outside the safe harbour created by the motor vehicle 
Block Exemption Regulation30, authorised repair networks 
should generally be open to all firms that meet the relevant 
qualitative criteria31. Nonetheless, a question has arisen as 
to whether certain access conditions are to be considered 
as not qualitative in nature (and thus would be deemed as 
constituting quantitative criteria)32.

18. May a vehicle supplier refuse access to its authorised 
repair network on the grounds that the repairer in question 
is already authorised to repair vehicles of a brand of a 
competing vehicle supplier?

Where it concerns agreements outside the safe harbour 
created by the motor vehicle Block Exemption Regulation, 
the answer is generally, no. This would be likely to lead the 
agreements in question to breach EU competition rules.

In the vast majority of cases, vehicle suppliers use qualitative 
criteria in order to select their authorised repairers33. The 
question therefore arises as to whether a requirement not 
to be authorised to repair vehicles of another supplier’s 
brands is a valid qualitative requirement. To determine this, 
one needs to examine whether or not this requirement is 
objective and required by the nature of the service. There 
is normally nothing in the nature of repair services for one 
brand that requires them to be carried out exclusively by 
firms that are not authorised to repair vehicles of other 
brands. Such an obligation therefore normally amounts to 
a non-qualitative criterion that may restrict competition 
on the relevant market, namely the market for repair and 
maintenance services of the concerned brand.

30 In most cases, authorised repair networks of car manufacturers are 
likely to exceed the 30% market share threshold in the relevant market(s).
31 See, in particular, paragraph 70 and 71 of the Supplementary 
Guidelines. See footnote number 2, above.
32 Selective distribution agreements are block exempted as long as the 
parties’ market share is below 30%, subject to the conditions defined in 
the Regulation, see Paragraph 46 of the Supplementary Guidelines. See 
footnote number 2, above. Moreover, distribution agreements based on 
purely qualitative criteria are not caught by Article 101, irrespectively of the 
parties’ market share. See Paragraph 43 of the Supplementary Guidelines 
(see footnote number 2, above).
33 As explained in footnote number 32, above, qualitative selective 
distribution agreements are in principle not caught by Article 101 TFEU.
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c) Intellectual property

18. Commission Regulation (EU) No 316/2014 of 21 March 2014 on the application 
of Article 101(3) of the Treaty on the Functioning of the European Union to 
categories of technology transfer agreements

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the 
European Union,

Having regard to Regulation No 19/65/EEC of the Council 
of 2 March 1965 on application of Article 85(3) of the 
Treaty to certain categories of agreements and concerted 
practices1, and in particular Article 1 thereof,

Having published a draft of this Regulation,

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions,

Whereas:

(1) Regulation No 19/65/EEC empowers the Commission 
to apply Article 101(3) of the Treaty by regulation to 
certain categories of technology transfer agreements and 
corresponding concerted practices to which only two 
undertakings are party which fall within Article 101(1) 
of the Treaty.

(2)  Pursuant to Regulation No 19/65/EEC, the Commission 
has, in particular, adopted Commission Regulation (EC) 
No 772/20042. Regulation (EC) No 772/2004 defines 
categories of technology transfer agreements which the 
Commission regarded as normally satisfying the conditions 
laid down in Article 101(3) of the Treaty. In view of the 
overall positive experience with the application of that 
Regulation, which expires on 30 April 2014, and taking into 
account further experience acquired since its adoption, it 
is appropriate to adopt a new block exemption regulation.

(3) This Regulation should meet the two requirements of 
ensuring effective protection of competition and providing 
adequate legal security for undertakings. The pursuit of 
those objectives should take account of the need to simplify 
administrative supervision and the legislative framework to 
as great an extent as possible.

(4) Technology transfer agreements concern the licensing 
of technology rights. Such agreements will usually improve 
economic efficiency and be pro-competitive as they can 
reduce duplication of research and development, strengthen 
the incentive for the initial research and development, spur 
incremental innovation, facilitate diffusion and generate 
product market competition.

1  OJ 36, 6.3.1965, p. 533/65.
2 Commission Regulation (EC) No 772/2004 of 7 April 2004 on the 
application of Article 81(3) of the Treaty to categories of technology 
transfer agreements (OJ L 123, 27.4.2004, p. 11).

(5)  The likelihood that such efficiency-enhancing and 
pro-competitive effects will outweigh any anti-competitive 
effects due to restrictions contained in technology transfer 
agreements depends on the degree of market power of the 
undertakings concerned and, therefore, on the extent to 
which those undertakings face competition from under-
takings owning substitute technologies or undertakings 
producing substitute products.

(6)  This Regulation should cover only technology transfer 
agreements between a licensor and a licensee. It should cover 
such agreements even if the agreement contains condi-
tions relating to more than one level of trade, for instance 
requiring the licensee to set up a particular distribution 
system and specifying the obligations the licensee must or 
may impose on resellers of the products produced under the 
licence. However, such conditions and obligations should 
comply with the competition rules applicable to supply and 
distribution agreements set out in Commission Regulation 
(EU) No 330/20103. Supply and distribution agreements 
concluded between a licensee and buyers of its contract 
products should not be exempted by this Regulation.

(7)  This Regulation should only apply to agreements 
where the licensor permits the licensee and/or one or more 
of its sub-contractors to exploit the licensed technology 
rights, possibly after further research and development 
by the licensee and/or its sub-contractors, for the purpose 
of producing goods or services. It should not apply to 
licensing in the context of research and development 
agreements which are covered by Commission Regulation 
(EU) No 1217/20104 or to licensing in the context of 
specialisation agreements which are covered by Commission 
Regulation (EU) No 1218/20105. It should also not apply to 
agreements, the purpose of which is the mere reproduction 
and distribution of software copyright protected products 
as such agreements do not concern the licensing of a 
technology to produce but are more akin to distribution 
agreements. Nor should it apply to agreements to set up 
technology pools, that is to say, agreements for the pooling 
of technologies with the purpose of licensing them to third 
parties, or to agreements whereby the pooled technology is 
licensed out to those third parties.

3 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the 
application of Article 101(3) of the Treaty on the Functioning of the 
European Union to categories of vertical agreements and concerted 
practices (OJ L 102, 23.4.2010, p. 1).
4 Commission Regulation (EU) No 1217/2010 of 14 December 2010 
on the application of Article 101(3) of the Treaty on the Functioning of 
the European Union to certain categories of research and development 
agreements (OJ L 335, 18.12.2010, p. 36).
5 Commission Regulation (EU) No 1218/2010 of 14 December 2010 
on the application of Article 101(3) of the Treaty on the Functioning of 
the European Union to certain categories of specialisation agreements 
(OJ L 335, 18.12.2010, p. 43).
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(8)  For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those technology 
transfer agreements that are capable of falling within Article 
101(1) of the Treaty. In the individual assessment of agree-
ments pursuant to Article 101(1), account has to be taken 
of several factors, and in particular the structure and the 
dynamics of the relevant technology and product markets.

(9)  The benefit of the block exemption established by this 
Regulation should be limited to those agreements which can 
be assumed with sufficient certainty to satisfy the conditions 
of Article 101(3) of the Treaty. In order to attain the benefits 
and objectives of technology transfer, this Regulation should 
not only cover the transfer of technology as such but also 
other provisions contained in technology transfer agree-
ments if, and to the extent that, those provisions are directly 
related to the production or sale of the contract products.

(10)  For technology transfer agreements between competi-
tors it can be presumed that, where the combined share of 
the relevant markets accounted for by the parties does not 
exceed 20 % and the agreements do not contain certain 
severely anti-competitive restrictions, they generally lead 
to an improvement in production or distribution and allow 
consumers a fair share of the resulting benefits.

(11)  For technology transfer agreements between non-
competitors it can be presumed that, where the individual 
share of the relevant markets accounted for by each of 
the parties does not exceed 30 % and the agreements do 
not contain certain severely anti-competitive restrictions, 
they generally lead to an improvement in production or 
distribution and allow consumers a fair share of the resulting 
benefits.

(12)  If the applicable market-share threshold is exceeded 
on one or more product or technology markets, the block 
exemption should not apply to the agreement for the 
relevant markets concerned.

(13)  There can be no presumption that, above those market-
share thresholds, technology transfer agreements fall within 
the scope of Article 101(1) of the Treaty. For instance, exclu-
sive licensing agreements between non-competing under-
takings often fall outside the scope of Article 101(1). There 
can also be no presumption that, above those market-share 
thresholds, technology transfer agreements falling within 
the scope of Article 101(1) will not satisfy the conditions 
for exemption. However, it can also not be presumed that 
they will usually give rise to objective advantages of such a 
character and size as to compensate for the disadvantages 
which they create for competition.

(14)  This Regulation should not exempt technology transfer 
agreements containing restrictions which are not indispens-
able to the improvement of production or distribution. 
In particular, technology transfer agreements containing 
certain severely anti-competitive restrictions, such as the 
fixing of prices charged to third parties, should be excluded 
from the benefit of the block exemption established by 
this Regulation irrespective of the market shares of the 

undertakings concerned. In the case of such hardcore 
restrictions the whole agreement should be excluded from 
the benefit of the block exemption.

(15)  In order to protect incentives to innovate and the 
appropriate application of intellectual property rights, 
certain restrictions should be exclud

ed from the benefit of the block exemption. In particular 
certain grant back obligations and non-challenge clauses 
should be excluded. Where such a restriction is included in 
a licence agreement only the restriction in question should 
be excluded from the benefit of the block exemption.

(16)  The market-share thresholds and the non-exemption 
of technology transfer agreements containing the severely 
anti-competitive restrictions and the excluded restrictions 
provided for in this Regulation will normally ensure that 
the agreements to which the block exemption applies do 
not enable the participating undertakings to eliminate 
competition in respect of a substantial part of the products 
in question.

(17)  The Commission may withdraw the benefit of this 
Regulation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/20036, where it finds in a particular case that 
an agreement to which the exemption provided for in 
this Regulation applies nevertheless has effects which are 
incompatible with Article 101(3) of the Treaty. This may 
occur in particular where the incentives to innovate are 
reduced or where access to markets is hindered.

(18)  The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to Article 
29(2) of Regulation (EC) No 1/2003 in respect of the 
territory of that Member State, or a part thereof where, 
in a particular case, an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty in the territory of that Member State, or in a part 
thereof, and where such territory has all the characteristics 
of a distinct geographic market.

(19)  In order to strengthen supervision of parallel networks 
of technology transfer agreements which have similar 
restrictive effects and which cover more than 50 % of a 
given market, the Commission may by regulation declare 
this Regulation inapplicable to technology transfer agree-
ments containing specific restrictions relating to the market 
concerned, thereby restoring the full application of Article 
101 of the Treaty to such agreements, Has adopted this 
regulation:

Article 1 Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

6 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty (OJ L 1, 4.1.2003, p. 1).
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(a) ‘agreement’ means an agreement, a decision of an asso-
ciation of undertakings or a concerted practice;

(b) ‘technology rights’ means know-how and the following 
rights, or a combination thereof, including applications for 
or applications for registration of those rights:

(i) patents,

(ii) utility models,

(iii) design rights,

(iv) topographies of semiconductor products,

(v) supplementary protection certificates for medicinal 
products or other products for which such supplementary 
protection certificates may be obtained,

(vi) plant breeder’s certificates and

(vii) software copyrights;

(c) ‘technology transfer agreement’ means:

(i) a technology rights licensing agreement entered 
into between two undertakings for the purpose of the 
production of contract products by the licensee and/or its 
sub-contractor(s),

(ii) an assignment of technology rights between two 
undertakings for the purpose of the production of contract 
products where part of the risk associated with the exploita-
tion of the technology remains with the assignor;

(d) ‘reciprocal agreement’ means a technology transfer 
agreement where two undertakings grant each other, in 
the same or separate contracts, a technology rights licence, 
and where those licences concern competing technologies 
or can be used for the production of competing products;

(e) ‘non-reciprocal agreement’ means a technology transfer 
agreement where one undertaking grants another under-
taking a technology rights licence, or where two undertak-
ings grant each other such a licence but where those licences 
do not concern competing technologies and cannot be used 
for the production of competing products;

(f ) ‘product’ means goods or a service, including both inter-
mediary goods and services and final goods and services;

(g) ‘contract product’ means a product produced, directly 
or indirectly, on the basis of the licensed technology rights;

(h) ‘intellectual property rights’ includes industrial property 
rights, in particular patents and trademarks, copyright and 
neighbouring rights;

(i) ‘know-how’ means a package of practical information, 
resulting from experience and testing, which is:

(i) secret, that is to say, not generally known or easily 
accessible,

(ii) substantial, that is to say, significant and useful for the 
production of the contract products, and

(iii) identified, that is to say, described in a sufficiently 
comprehensive manner so as to make it possible to verify 
that it fulfils the criteria of secrecy and substantiality;

(j) ‘relevant product market’ means the market for the 
contract products and their substitutes, that is to say all 
those products which are regarded as interchangeable 
or substitutable by the buyer, by reason of the products’ 
characteristics, their prices and their intended use;

(k) ‘relevant technology market’ means the market for the 
licensed technology rights and their substitutes, that is 
to say all those technology rights which are regarded as 
interchangeable or substitutable by the licensee, by reason 
of the technology rights’ characteristics, the royalties payable 
in respect of those rights and their intended use;

(l) ‘relevant geographic market’ means the area in which 
the undertakings concerned are involved in the supply of 
and demand for products or the licensing of technology 
rights, in which the conditions of competition are suffi-
ciently homogeneous and which can be distinguished from 
neighbouring areas because the conditions of competition 
are appreciably different in those areas;

(m) ‘relevant market’ means the combination of the relevant 
product or technology market with the relevant geographic 
market;

(n) ‘competing undertakings’ means undertakings which 
compete on the relevant market, that is to say:

(i) competing undertakings on the relevant market where 
the technology rights are licensed, that is to say, undertak-
ings which license out competing technology rights (actual 
competitors on the relevant market),

(ii) competing undertakings on the relevant market where 
the contract products are sold, that is to say, undertakings 
which, in the absence of the technology transfer agreement, 
would both be active on the relevant market(s) on which 
the contract products are sold (actual competitors on the 
relevant market) or which, in the absence of the technology 
transfer agreement, would, on realistic grounds and not 
just as a mere theroretical possibility, in response to a 
small and permanent increase in relative prices, be likely 
to undertake, within a short period of time, the necessary 
additional investments or other necessary switching costs 
to enter the relevant market(s) (potential competitors on 
the relevant market);

(o) ‘selective distribution system’ means a distribution 
system where the licensor undertakes to license the produc-
tion of the contract products, either directly or indirectly, 
only to licensees selected on the basis of specified criteria 
and where those licensees undertake not to sell the contract 
products to unauthorised distributors within the territory 
reserved by the licensor to operate that system;
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(p) ‘exclusive licence’ means a licence under which the 
licensor itself is not permitted to produce on the basis of the 
licensed technology rights and is not permitted to license 
the licensed technology rights to third parties, in general or 
for a particular use or in a particular territory;

(q) ‘exclusive territory’ means a given territory within which 
only one undertaking is allowed to produce the contract 
products, but where it is nevertheless possible to allow 
another licensee to produce the contract products within 
that territory only for a particular customer where the 
second licence was granted in order to create an alternative 
source of supply for that customer;

(r) ‘exclusive customer group’ means a group of customers to 
which only one party to the technology transfer agreement 
is allowed to actively sell the contract products produced 
with the licensed technology.

2. For the purposes of this Regulation, the terms ‘under-
taking’, ‘licensor’ and ‘licensee’ shall include their respective 
connected undertakings.

‘Connected undertakings’ means:

(a) undertakings in which a party to the technology transfer 
agreement, directly or indirectly:

(i) has the power to exercise more than half the voting 
rights, or

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or bodies 
legally representing the undertaking, or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a 
party to the technology transfer agreement, the rights or 
powers listed in point (a);

(c) undertakings in which an undertaking referred to in 
point (b) has, directly or indirectly, the rights or powers 
listed in point (a);

(d) undertakings in which a party to the technology transfer 
agreement together with one or more of the undertakings 
referred to in points (a), (b) or (c), or in which two or more 
of the latter undertakings, jointly have the rights or powers 
listed in point (a);

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by:

(i) parties to the technology transfer agreement or their 
respective connected undertakings referred to in points 
(a) to (d), or

(ii) one or more of the parties to the technology transfer 
agreement or one or more of their connected undertakings 
referred to in points (a) to (d) and one or more third parties.

Article 2 Exemption

1. Pursuant to Article 101(3) of the Treaty and subject to 
the provisions of this Regulation, Article 101(1) of the 
Treaty shall not apply to technology transfer agreements.

2. The exemption provided for in paragraph 1 shall apply 
to the extent that technology transfer agreements contain 
restrictions of competition falling within the scope of 
Article 101(1) of the Treaty. The exemption shall apply for 
as long as the licensed technology rights have not expired, 
lapsed or been declared invalid or, in the case of know-how, 
for as long as the know-how remains secret. However, where 
know-how becomes publicly known as a result of action by 
the licensee, the exemption shall apply for the duration of 
the agreement.

3. The exemption provided for in paragraph 1 shall also 
apply to provisions, in technology transfer agreements, 
which relate to the purchase of products by the licensee 
or which relate to the licensing or assignment of other 
intellectual property rights or know-how to the licensee, if, 
and to the extent that, those provisions are directly related 
to the production or sale of the contract products.

Article 3 Market-share thresholds

1. Where the undertakings party to the agreement are 
competing undertakings, the exemption provided for in 
Article 2 shall apply on condition that the combined market 
share of the parties does not exceed 20 % on the relevant 
market(s).

2. Where the undertakings party to the agreement are not 
competing undertakings, the exemption provided for in 
Article 2 shall apply on condition that the market share of 
each of the parties does not exceed 30 % on the relevant 
market(s).

Article 4 Hardcore restrictions

1. Where the undertakings party to the agreement are 
competing undertakings, the exemption provided for in 
Article 2 shall not apply to agreements which, directly or 
indirectly, in isolation or in combination with other factors 
under the control of the parties, have as their object any of 
the following:

(a) the restriction of a party’s ability to determine its prices 
when selling products to third parties;

(b) the limitation of output, except limitations on the 
output of contract products imposed on the licensee in a 
non-reciprocal agreement or imposed on only one of the 
licensees in a reciprocal agreement;

(c) the allocation of markets or customers except:

(i) the obligation on the licensor and/or the licensee, in a 
non-reciprocal agreement, not to produce with the licensed 
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technology rights within the exclusive territory reserved for 
the other party and/or not to sell actively and/or passively 
into the exclusive territory or to the exclusive customer 
group reserved for the other party,

(ii) the restriction, in a non-reciprocal agreement, of active 
sales by the licensee into the exclusive territory or to the 
exclusive customer group allocated by the licensor to 
another licensee provided the latter was not a competing 
undertaking of the licensor at the time of the conclusion 
of its own licence,

(iii) the obligation on the licensee to produce the contract 
products only for its own use provided that the licensee is 
not restricted in selling the contract products actively and 
passively as spare parts for its own products,

(iv) the obligation on the licensee, in a non-reciprocal 
agreement, to produce the contract products only for a 
particular customer, where the licence was granted in order 
to create an alternative source of supply for that customer;

(d) the restriction of the licensee’s ability to exploit its own 
technology rights or the restriction of the ability of any 
of the parties to the agreement to carry out research and 
development, unless such latter restriction is indispensable 
to prevent the disclosure of the licensed know-how to 
third parties.

2. Where the undertakings party to the agreement are not 
competing undertakings, the exemption provided for in 
Article 2 shall not apply to agreements which, directly or 
indirectly, in isolation or in combination with other factors 
under the control of the parties, have as their object any of 
the following:

(a) the restriction of a party’s ability to determine its prices 
when selling products to third parties, without prejudice to 
the possibility of imposing a maximum sale price or recom-
mending a sale price, provided that it does not amount to 
a fixed or minimum sale price as a result of pressure from, 
or incentives offered by, any of the parties;

(b) the restriction of the territory into which, or of the 
customers to whom, the licensee may passively sell the 
contract products, except:

(i) the restriction of passive sales into an exclusive territory 
or to an exclusive customer group reserved for the licensor,

(ii) the obligation to produce the contract products only for 
its own use provided that the licensee is not restricted in 
selling the contract products actively and passively as spare 
parts for its own products,

(iii) the obligation to produce the contract products only for 
a particular customer, where the licence was granted in order 
to create an alternative source of supply for that customer,

(iv) the restriction of sales to end-users by a licensee oper-
ating at the wholesale level of trade,

(v) the restriction of sales to unauthorised distributors by 
the members of a selective distribution system;

(c) the restriction of active or passive sales to end-users by a 
licensee which is a member of a selective distribution system 
and which operates at the retail level, without prejudice to 
the possibility of prohibiting a member of the system from 
operating out of an unauthorised place of establishment.

3. Where the undertakings party to the agreement are not 
competing undertakings at the time of the conclusion of the 
agreement but become competing undertakings afterwards, 
paragraph 2 and not paragraph 1 shall apply for the full 
life of the agreement unless the agreement is subsequently 
amended in any material respect. Such an amendment 
includes the conclusion of a new technology transfer agree-
ment between the parties concerning competing technology 
rights.

Article 5 Excluded restrictions

1. The exemption provided for in Article 2 shall not apply 
to any of the following obligations contained in technology 
transfer agreements:

(a) any direct or indirect obligation on the licensee to 
grant an exclusive licence or to assign rights, in whole or 
in part, to the licensor or to a third party designated by the 
licensor in respect of its own improvements to, or its own 
new applications of, the licensed technology;

(b) any direct or indirect obligation on a party not to chal-
lenge the validity of intellectual property rights which the 
other party holds in the Union, without prejudice to the 
possibility, in the case of an exclusive licence, of providing 
for termination of the technology transfer agreement in the 
event that the licensee challenges the validity of any of the 
licensed technology rights.

2. Where the undertakings party to the agreement are 
not competing undertakings, the exemption provided 
for in Article 2 shall not apply to any direct or indirect 
obligation limiting the licensee’s ability to exploit its own 
technology rights or limiting the ability of any of the parties 
to the agreement to carry out research and development, 
unless such latter restriction is indispensable to prevent the 
disclosure of the licensed know-how to third parties.

Article 6 Withdrawal in individual cases

1. The Commission may withdraw the benefit of this 
Regulation, pursuant to Article 29(1) of Regulation (EC) 
No 1/2003, where it finds in any particular case that a tech-
nology transfer agreement to which the exemption provided 
for in Article 2 of this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty, and in particular where:

(a) access of third parties’ technologies to the market is 
restricted, for instance by the cumulative effect of parallel 
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networks of similar restrictive agreements prohibiting 
licensees from using third parties’ technologies;

(b) access of potential licensees to the market is restricted, 
for instance by the cumulative effect of parallel networks 
of similar restrictive agreements prohibiting licensors from 
licensing to other licensees or because the only technology 
owner licensing out relevant technology rights concludes 
an exclusive license with a licensee who is already active on 
the product market on the basis of substitutable technology 
rights.

2. Where, in any particular case, a technology transfer 
agreement to which the exemption provided for in Article 
2 of this Regulation applies has effects which are incompat-
ible with Article 101(3) of the Treaty in the territory of a 
Member State, or in a part thereof, which has all the char-
acteristics of a distinct geographic market, the competition 
authority of that Member State may withdraw the benefit 
of this Regulation, pursuant to Article 29(2) of Regulation 
(EC) No 1/2003, in respect of that territory, under the same 
circumstances as those set out in paragraph 1 of this Article.

Article 7 Non-application of this Regulation

1. Pursuant to Article 1a of Regulation (EC) No 19/65/
EEC, the Commission may by regulation declare that, 
where parallel networks of similar technology transfer 
agreements cover more than 50 % of a relevant market, this 
Regulation is not to apply to technology transfer agreements 
containing specific restrictions relating to that market.

2. A regulation pursuant to paragraph 1 shall not become 
applicable earlier than six months following its adoption.

Article 8 Application of the market-share thresholds

For the purposes of applying the market-share thresholds 
laid down in Article 3 the following rules shall apply:

(a) the market share shall be calculated on the basis of 
market sales value data; if market sales value data are 
not available, estimates based on other reliable market 
information, including market sales volumes, may be used 
to establish the market share of the undertaking concerned;

(b) the market share shall be calculated on the basis of data 
relating to the preceding calendar year;

(c) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of the second subparagraph 
of Article 1(2);

(d) the market share of a licensor on a relevant market for 
the licensed technology rights shall be calculated on the 
basis of the presence of the licensed technology rights on 
the relevant market(s) (that is the product market(s) and 
the geographic market(s)) where the contract products are 
sold, that is on the basis of the sales data relating to the 
contract products produced by the licensor and its licensees 
combined;

(e) if the market share referred to in Article 3(1) or (2) is 
initially not more than 20 % or 30 % respectively, but subse-
quently rises above those levels, the exemption provided 
for in Article 2 shall continue to apply for a period of two 
consecutive calendar years following the year in which the 
20 % threshold or 30 % threshold was first exceeded.

Article 9 Relationship with other block exemption 
regulations

This Regulation shall not apply to licensing arrangements in 
research and development agreements which fall within the 
scope of Regulation (EU) No 1217/2010 or in specialisation 
agreements which fall within the scope of Regulation (EU) 
No 1218/2010.

Article 10 Transitional period

The prohibition laid down in Article 101(1) of the Treaty 
shall not apply from 1 May 2014 until 30 April 2015 to 
agreements already in force on 30 April 2014 which do 
not satisfy the conditions for exemption provided for in 
this Regulation but which, on 30 April 2014, satisfied the 
conditions for exemption provided for in Regulation (EC) 
No 772/2004.

Article 11 Period of validity

This Regulation shall enter into force on 1 May 2014.

It shall expire on 30 April 2026.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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19. Commission Communication No 2014/C 89/03 of 28 March 2014, Guidelines 
on the application of Article 101 of the Treaty on the Functioning of the European 
Union to technology transfer agreements

1. Introduction

1. These guidelines set out the principles for the assessment 
of technology transfer agreements under Article 101 of 
the Treaty on the Functioning of the European Union1 
(‘Article 101’). Technology transfer agreements concern the 
licensing of technology rights where the licensor permits 
the licensee to exploit the licensed technology rights for the 
production of goods or services, as defined in Article 1 (1)(c) 
of Commission Regulation (EU) No 316/2014 of 21 March 
2014 on the application of Article 101(3) of the Treaty on 
the Functioning of the European Union to categories of 
technology transfer agreements (‘the TTBER’)2.

2. The purpose of these guidelines is to provide guidance on 
the application of the TTBER as well as on the application 
of Article 101 of the Treaty on the Functioning of the 
European Union (‘the Treaty’) to technology transfer 

agreements that fall outside the scope of the TTBER. The 
TTBER and the guidelines are without prejudice to the 
possible parallel application of Article 102 of the Treaty to 
technology transfer agreements3.

3. The standards set forth in these guidelines must be 
applied in the light of the circumstances specific to each 
case. This excludes a mechanical application. Each case 
must be assessed on its own facts and these guidelines must 
be applied reasonably and flexibly. Examples given serve 
as illustrations only and are not intended to be exhaustive.

4. These guidelines are without prejudice to the interpreta-
tion of Article 101 and the TTBER that may be given by 
the Court of Justice and the General Court.

2. General Principles

2.1. Article 101 of the Treaty and intellectual 
property rights

5. The aim of Article 101 of the Treaty as a whole is to 
protect competition on the market with a view to promoting 
consumer welfare and an efficient allocation of resources. 
Article 101(1) prohibits all agreements and concerted prac-
tices between undertakings and decisions by associations 
of undertakings 4 which may affect trade between Member 
States 5 and which have as their object or effect the preven-
tion, restriction or distortion of competition 6. As an excep-
tion to this rule Article 101(3) provides that the prohibition 
contained in Article 101(1) may be declared inapplicable 

in the case of agreements between undertakings which 
contribute to improving the production or distribution of 
products or to promoting technical or economic progress, 
while allowing consumers a fair share of the resulting 
benefits and which do not impose restrictions which are not 
indispensable to the attainment of these objectives and do 
not afford such undertakings the possibility of eliminating 
competition in respect of a substantial part of the products 
concerned.

6. Intellectual property laws confer exclusive rights on 
holders of patents, copyright, design rights, trademarks 
and other legally protected rights. The owner of intellectual 
property is entitled under intellectual property laws to 
prevent unauthorised use of its intellectual property and to 
exploit it, for example, by licensing it to third parties. Once 
a product incorporating an intellectual property right, with 
the exception of performance rights 7, has been put on the 
market inside the European Economic Area (EEA) by the 
holder or with its consent, the intellectual property right 
is exhausted in the sense that the holder can no longer use 
it to control the sale of the product (principle of Union 
exhaustion) 8. The right holder has no right under intellectual 
property laws to prevent sales by licensees or buyers of 
such products incorporating the licensed technology. The 
principle of Union exhaustion is in line with the essential 

1 With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty 
have become Articles 101 and 102, respectively, of the Treaty on the 
Functioning of the European Union (‘TFEU’). The two sets of provisions are, 
in substance, identical. For the purposes of these Guidelines, references 
to Articles 101 and 102 of the TFEU should be understood as references 
to Articles 81 and 82, respectively, of the EC Treaty where appropriate. 
The TFEU also introduced certain changes in terminology, such as the 
replacement of ‘Community’ by ‘Union’ and ‘common market’ by ‘internal 
market’. The terminology of the TFEU will be used throughout these 
Guidelines.
2 OJ L 93, 28.3.2014. p. 17. The TTBER replaces Commission Regulation 
(EC) No 772/2004 of 27 April 2004 on the application of Article 81 (3) 
of the Treaty to categories of technology transfer agreements (OJ L 123, 
27.4.2004, p. 11).
3 See by analogy Joined Cases C-395/96 P and C-396/96 P, Compagnie 
Maritime Belge, [2000] ECR I-1365, paragraph 130, and point 106 of the 
Commission Guidelines on the application of Article 81 (3) of the Treaty, 
OJ C 101, 27.4.2004, p. 97.
4 In the following the term ‘agreement’ includes concerted practices and 
decisions of associations of undertakings.
5 See Commission Guidelines on the effect on trade concept contained 
in Articles 81 and 82 of the Treaty, OJ C 101, 27.4.2004, p. 81.
6 In the following the term ‘restriction’ includes the prevention and 
distortion of competition.

7 Which includes rental rights. See in this respect Case 158/86, Warner 
Brothers and Metronome Video, [1988] ECR 2605 and Case C-61/97, 
Foreningen af danske videogramdistributører, [1998] ECR I-5171.
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function of intellectual property rights, which is to grant 
the holder the right to exclude others from exploiting its 
intellectual property without its consent.

7. The fact that intellectual property laws grant exclusive 
rights of exploitation does not imply that intellectual 
property rights are immune from competition law inter-
vention. Article 101 of the Treaty is in particular appli-
cable to agreements whereby the holder licenses another 
undertaking to exploit its intellectual property rights 9. Nor 
does it imply that there is an inherent conflict between 
intellectual property rights and the Union competition 
rules. Indeed, both bodies of law share the same basic 
objective of promoting consumer welfare and an efficient 
allocation of resources. Innovation constitutes an essential 
and dynamic component of an open and competitive market 
economy. Intellectual property rights promote dynamic 
competition by encouraging undertakings to invest in 
developing new or improved products and processes. So 
does competition by putting pressure on undertakings to 
innovate. Therefore, both intellectual property rights and 
competition are necessary to promote innovation and ensure 
a competitive exploitation thereof.

8. In the assessment of licence agreements under Article 101 
of the Treaty it must be kept in mind that the creation of 
intellectual property rights often entails substantial invest-
ment and that this is often a risky endeavour. In order not to 
reduce dynamic competition and to maintain the incentive 
to innovate, the innovator must not be unduly restricted in 
the exploitation of intellectual property rights that turn out 
to be valuable. For these reasons the innovator should be free 
to seek appropriate remuneration for successful projects that 
is sufficient to maintain investment incentives, taking failed 
projects into account. Technology rights licensing may also 
require the licensee to make significant sunk investments 
(that is to say, that upon leaving that particular field of 
activity the investment cannot be used by the licensee for 
other activities or sold other than at a significant loss) in 
the licensed technology and production assets necessary to 
exploit it. Article 101 cannot be applied without considering 
such ex ante investments made by the parties and the risks 
relating thereto. The risk facing the parties and the sunk 
investment that must be committed may thus lead to the 
agreement falling outside Article 101(1) or fulfilling the 
conditions of Article 101(3), as the case may be, for the 
period of time required to recoup the investment.

9. In assessing licensing agreements under Article 101 of 
the Treaty, the existing analytical framework is sufficiently 
flexible to take due account of the dynamic aspects of 
technology rights licensing. There is no presumption that 
intellectual property rights and licence agreements as such 
give rise to competition concerns. Most licence agreements 
do not restrict competition and create pro-competitive 
efficiencies. Indeed, licensing as such is pro-competitive as it 
leads to dissemination of technology and promotes innova-
tion by the licensor and licensee (s). In addition, even licence 
agreements that do restrict competition may often give rise 
to pro-competitive efficiencies, which must be considered 
under Article 101(3) and balanced against the negative 
effects on competition 10. The great majority of licence 
agreements are therefore compatible with Article 101.

2.2. The general framework for applying 
Article 101

10. Article 101(1) of the Treaty prohibits agreements which 
have as their object or effect the restriction of competition. 
Article 101(1) applies both to restrictions of competition 
between the parties to an agreement and to restrictions of 
competition between any of the parties and third parties.

11. The assessment of whether a licence agreement restricts 
competition must be made within the actual context in 
which competition would occur in the absence of the 
agreement with its alleged restrictions 11. In making this 
assessment it is necessary to take account of the likely 
impact of the agreement on inter-technology competition 
(that is to say, competition between undertakings using 
competing technologies) and on intra-technology competi-
tion (that is to say, competition between undertakings using 
the same technology) 12. Article 101(1) prohibits restrictions 
of both inter-technology competition and intra-technology 
competition. It is therefore necessary to assess to what 
extent the agreement affects or is likely to affect these two 
aspects of competition on the market.

12. The following two questions provide a useful framework 
for making this assessment. The first question relates to the 
impact of the agreement on inter-technology competition 
while the second question relates to the impact of the 
agreement on intra-technology competition. As restric-
tions may be capable of affecting both inter-technology 
competition and intra-technology competition at the same 
time, it may be necessary to analyse a restriction in the light 
of the two questions in points (a) and (b) before it can be 
concluded whether or not competition within the meaning 
of Article 101(1) is restricted:

(a) Does the licence agreement restrict actual or poten-
tial competition that would have existed without the 

10 The methodology for the application of Article 101 (3) is set out in the 
Commission Guidelines on the application of Article 81 (3) of the Treaty, 
cited in footnote 3.
11 See Case 56/65, Société Technique Minière, [1966] ECR 337, and Case 
C-7/95 P, John Deere, [1998] ECR I-3111, paragraph 76.
12 See in this respect e.g. judgment in Consten and Grundig cited in 
footnote 9.

8 This principle of Union exhaustion is for example enshrined in Article 7 
(1) of Directive 2008/95/EC to approximate the laws of the Member 
States relating to trade marks (OJ L 299, 8.11.2008, p. 25), which provides 
that the trade mark shall not entitle the proprietor to prohibit its use in 
relation to goods which have been put on the market in the Union under 
that trade mark by the proprietor or with its consent, and Article 4 (2) of 
Directive 2009/24/EC of the European Parliament and of the Council of 
23 April 2009 on the legal protection of computer programs (OJ L 111, 
5.5.2009, p. 16), which provides that the first sale in the Union of a copy 
of a program by the right holder or with its consent shall exhaust the 
distribution right within the Union of that copy, with the exception of the 
right to control further rental of the program or a copy thereof. See in 
this respect C-128/11, UsedSoft Gmbh v. Oracle International Corp., [2012] 
ECR not yet published.
9 See e.g. Joined Cases 56/64 and 58/64, Consten and Grundig, [1966] 
ECR 429.
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contemplated agreement? If so, the agreement may be 
caught by Article 101(1). In making this assessment it is 
necessary to take into account competition between the 
parties and competition from third parties. For instance, 
where two undertakings established in different Member 
States cross licence competing technologies and undertake 
not to sell products in each other’s home markets, (poten-
tial) competition that existed prior to the agreement is 
restricted. Similarly, where a licensor imposes obligations 
on its licensees not to use competing technologies and 
these obligations foreclose third party technologies, actual 
or potential competition that would have existed in the 
absence of the agreement is restricted.

(b) Does the licence agreement restrict actual or potential 
competition that would have existed in the absence of the 
contractual restraint (s)? If so, the agreement may be caught 
by Article 101(1). For instance, where a licensor restricts 
its licensees, who were not actual or potential competitors 
before the agreement, from competing with each other, 
(potential) competition that could have existed between 
the licensees in the absence of the restraints is restricted. 
Such restrictions include vertical price fixing and territorial 
or customer sales restrictions between licensees. However, 
certain restraints may in certain cases not be caught by 
Article 101(1) when the restraint is objectively necessary for 
the existence of an agreement of that type or that nature 13. 
Such exclusion of the application of Article 101(1) can 
only be made on the basis of objective factors external to 
the parties themselves and not the subjective views and 
characteristics of the parties. The question is not whether the 
parties in their particular situation would not have accepted 
to conclude a less restrictive agreement, but whether, given 
the nature of the agreement and the characteristics of the 
market, a less restrictive agreement would not have been 
concluded by undertakings in a similar setting 14. Claims 
that in the absence of a restraint the supplier would have 
resorted to vertical integration are not sufficient. Decisions 
on whether or not to vertically integrate depend on a broad 
range of complex economic factors, a number of which are 
internal to the undertaking concerned.

13. The fact that Article 101(1) of the Treaty distinguishes 
between those agreements that have a restriction of compe-
tition as their object and those agreements that have a 
restriction of competition as their effect should be taken 
into account in the application of the analytical framework 
set out in point (12) of these guidelines. An agreement or 
contractual restraint is only prohibited by Article 101(1) if 
its object or effect is to restrict inter-technology competition 
and/or intra-technology competition.

14. Restrictions of competition by object are those that by 
their very nature restrict competition. These are restric-
tions which in the light of the objectives pursued by the 
Union competition rules have such a high potential for 
negative effects on competition that it is not necessary for 
the purposes of applying Article 101(1) to demonstrate 

any effects on the market 15. Moreover, the conditions of 
Article 101(3) are unlikely to be fulfilled in the case of 
restrictions by object. The assessment of whether or not 
an agreement has as its object a restriction of competition 
is based on a number of factors. These factors include, in 
particular, the content of the agreement and the objective 
aims pursued by it. It may also be necessary to consider the 
context in which it is (to be) applied or the actual conduct 
and behaviour of the parties on the market 16. In other 
words, an examination of the facts underlying the agree-
ment and the specific circumstances in which it operates 
may be required before it can be concluded whether a 
particular restriction constitutes a restriction by object of 
competition. The way in which an agreement is actually 
implemented may reveal a restriction by object even where 
the formal agreement does not contain an express provision 
to that effect. Evidence of subjective intent on the part of 
the parties to restrict competition is a relevant factor but 
not a necessary condition. An agreement may be regarded 
as having a restrictive object even if it does not have the 
restriction of competition as its sole aim but also pursues 
other legitimate objectives 17. For licence agreements, the 
Commission considers that the restrictions covered by 
the list of hardcore restrictions of competition set out in 
Article 4 of the TTBER are restrictive by their very object 18.

15. If an agreement is not restrictive of competition by object 
it is necessary to examine whether it has restrictive effects 
on competition. Account must be taken of both actual and 
potential effects 19. In other words the agreement must have 
likely anti-competitive effects. For licence agreements to be 
restrictive of competition by effect they must affect actual or 
potential competition to such an extent that on the relevant 
market negative effects on prices, output, innovation or the 
variety or quality of goods and services can be expected 
with a reasonable degree of probability. The likely negative 
effects on competition must be appreciable 20. Appreciable 
anti-competitive effects are likely to occur when at least one 
of the parties has or obtains some degree of market power 
and the agreement contributes to the creation, maintenance 
or strengthening of that market power or allows the parties 
to exploit such market power. Market power is the ability 
to maintain prices above competitive levels or to maintain 
output in terms of product quantities, product quality and 

15 See in this respect e.g. Case C-49/92 P, Anic Partecipazioni, [1999] 
ECR I-4125, paragraph 99.
16 See Joined Cases 29/83 and 30/83, CRAM and Rheinzink, [1984] 
ECR 1679, paragraph 26, and Joined Cases 96/82 and others, ANSEAU-
NAVEWA, [1983] ECR 3369, paragraphs 23–25. Case T-491/07 
Groupement des cartes bancaires v Commission, judgment of 29 
November 2012, paragraph 146.
17 Case C-209/07 Beef Industry Development Society and Barry Brothers 
[2008] ECR I-8637, paragraph 21.
18 Further guidance with regard to the notion of restriction of competition 
by object can be obtained in the Commission Guidelines on the application 
of Article 81 (3) of the Treaty, cited in footnote 3. See also Joined Cases 
C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline 
Services and Others v Commission and Others [2009] ECR I-9291, para-
graphs 59 to 64; Case C-209/07 Beef Industry Development Society and 
Barry Brothers [2008] ECR I 8637, paragraphs 21 to 39; Case C-8/08 
T-Mobile Netherlands and Others [2009] ECR I-4529, paragraphs 31 and 
36 to 39 and Case C 32/11 Allianz Hungária Biztosító and Others, judgment 
of 14 March 2013, paragraphs 33 to 38.
19 See the judgment in John Deere, [1998] cited in footnote 11.

13 See in this respect the judgment in Société Technique Minière cited in 
footnote 11 and Case 258/78, Nungesser, [1982] ECR 2015.
14 For examples see points (126) to (127).
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variety or innovation below competitive levels for a not 
insignificant period of time 21. The degree of market power 
normally required for a finding of an infringement under 
Article 101(1) is less than the degree of market power 
required for a finding of dominance under Article 10222.

16. For the purposes of analysing restrictions of competition 
by effect it is normally necessary to define the relevant 
market and to examine and assess, in particular, the nature 
of the products and technologies concerned, the market 
position of the parties, the market position of competitors, 
the market position of buyers, the existence of potential 
competitors and the level of entry barriers. In some cases, 
however, it may be possible to show anti-competitive effects 
directly by analysing the conduct of the parties to the 
agreement on the market. It may for example be possible 
to ascertain that an agreement has led to price increases.

17. However, licence agreements may also have substantial 
pro-competitive potential and the vast majority of those 
agreements are indeed pro-competitive. Licence agree-
ments may promote innovation by allowing innovators 
to earn returns to cover at least part of their research and 
development costs. Licence agreements also lead to a 
dissemination of technologies, which may create value by 
reducing the production costs of the licensee or by enabling 
it to produce new or improved products. Efficiencies at 
the level of the licensee often stem from a combination of 
the licensor’s technology with the assets and technologies 
of the licensee. Such integration of complementary assets 
and technologies may lead to a cost/output configuration 
that would not otherwise be possible. For instance, the 
combination of an improved technology of the licensor 
with more efficient production or distribution assets of 
the licensee may reduce production costs or lead to the 
production of a higher quality product. Licensing may also 
serve the pro-competitive purpose of removing obstacles 
to the development and exploitation of the licensee’s own 
technology. In particular in sectors where large numbers 
of patents are prevalent licensing often occurs in order to 
create design freedom by removing the risk of infringement 
claims by the licensor. When the licensor agrees not to 
invoke its intellectual property rights to prevent the sale of 
the licensee’s products, the agreement removes an obstacle 
to the sale of the licensee’s product and thus generally 
promotes competition.

18. In cases where a licence agreement is caught by 
Article 101(1) of the Treaty the pro-competitive effects 
of the agreement must be balanced against its restrictive 
effects in the context of Article 101(3). When all four 
conditions of Article 101(3) are satisfied, the restrictive 

licence agreement in question is valid and enforceable, 
with no prior decision to that effect being required 23. 
Hardcore restrictions are unlikely to fulfil the conditions of 
Article 101(3). Such agreements generally fail (at least) one 
of the first two conditions of Article 101(3). In general they 
do not create objective economic benefits or benefits for 
consumers. Moreover, these types of agreements generally 
fail the indispensability test (under the third condition). For 
example, if the parties fix the price at which the products 
produced under the licence must be sold, this will in prin-
ciple lead to a lower output and a misallocation of resources 
and higher prices for consumers. The price restriction is 
also not indispensable to achieve the possible efficiencies 
resulting from the availability to both competitors of the 
two technologies.

2.3. Market definition

19. The Commission’s approach to defining the relevant 
market is laid down in its Notice on the definition of the 
relevant market for the purposes of Community competi-
tion law 24. These guidelines only address aspects of market 
definition that are of particular importance in the field of 
technology rights licensing.

20. Technology is an input, which is integrated either 
into a product or a production process. Technology right 
licensing can therefore affect competition both upstream 
in input markets and downstream in output markets. For 
instance, an agreement between two parties which sell 
competing products downstream and which also cross 
license technology rights relating to the production of 
these products upstream may restrict competition on the 
downstream goods or services market concerned. The cross 
licensing may also restrict competition on the upstream 
market for technology and possibly also on other upstream 
input markets. For the purposes of assessing the competitive 
effects of licence agreements it may therefore be necessary to 
define the relevant product market(s) as well as the relevant 
technology market(s) 25.

21. The relevant product market comprises the contract 
products (incorporating the licensed technology) and 
products which are regarded by the buyers as interchange-
able with or substitutable for the contract products, by 
reason of the products’ characteristics, their prices and their 
intended use. Contract products can be part of a final and/
or an intermediate product market.

23 See Article 1 (2) of Council Regulation (EC) No 1/2003 of 16 December 
2002 on the implementation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty (OJ L 1, 4.1.2003, p. 1), last amended by 
Council Regulation (EC) No 1419/2006 of 25 September 2006 (OJ L 269, 
28.9.2006, p. 1).
24 OJ C 372, 9.12.1997, p. 5.
25 See for example Commission Decision COMP/M.5675 Syngenta/
Monsanto where the Commission analysed the merger of two vertically 
integrated sunflower breeders by examining both (i) the upstream market 
for the trading (namely the exchange and licensing) of varieties (parental 
lines and hybrids) and (ii) the downstream market for the commercialisation 
of hybrids. In COMP/M.5406, IPIC/MAN Ferrostaal AG, the Commission 
defined besides a market for the production of high-grade melamine also 
an upstream technology market for the supply of melamine production 
technology. See also COMP/M.269, Shell/Montecatini.

20 Guidance on the issue of appreciability can be found in the Commission 
Notice on agreements of minor importance which do not appreciably 
restrict competition under Article 81 (1) of the Treaty establishing the 
European Community (OJ C 368, 22.12.2001, p. 13). This Notice defines 
appreciability in a negative way. Agreements, which fall outside the scope 
of the de minimis notice, do not necessarily have appreciable restrictive 
effects. An individual assessment is required.
21 Case T-321/05 Astra Zeneca v Commission [2010] ECR II-2805, 
paragraph 267.
22 Commission Guidelines on the application of Article 81 (3) of the 
Treaty, point 26, cited in footnote 3.
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22. The relevant technology markets consist of the licensed 
technology rights and its substitutes, that is to say, other 
technologies which are regarded by the licensees as inter-
changeable with or substitutable for the licensed technology 
rights, by reason of the technologies’ characteristics, their 
royalties and their intended use. Starting from the tech-
nology which is marketed by the licensor, it is necessary to 
identify those other technologies to which licensees could 
switch in response to a small but permanent increase in 
relative prices, that is to say, to the royalties. An alternative 
approach is to look at the market for products incorporating 
the licensed technology rights (cf. point (25) below).

23. The term ‘relevant market’ used in Article 3 of the 
TTBER and defined in Article 1 (1)(m) refers to the 
relevant product market and the relevant technology market 
in both their product and geographic dimension.

24. The ‘relevant geographic market ’ is defined in 
Article 1(1)(l) of the TTBER and comprises the area in 
which the undertakings concerned are involved in the 
supply of and demand for products or the licensing of 
technology, in which the conditions of competition are 
sufficiently homogeneous and which can be distinguished 
from neighbouring areas because the conditions of competi-
tion are appreciably different in those areas The geographic 
market of the relevant technology market(s) can differ from 
the geographic market of the relevant product market(s).

25. Once relevant markets have been defined, market shares 
can be assigned to the various sources of competition in the 
market and used as an indication of the relative strength 
of market players. In the case of technology markets, one 
way to proceed is to calculate market shares on the basis 
of each technology’s share of total licensing income from 
royalties, representing a technology’s share of the market 
where competing technologies are licensed. However, this 
may often be a merely theoretical and not a practical way 
to proceed because of lack of clear information on royalties. 
Another approach, which is the one used for calculating the 
safe harbour, as explained in Article 8(d) of the TTBER, 
is to calculate market shares on the technology market on 
the basis of sales of products incorporating the licensed 
technology on downstream product markets (see for more 
details point (86) ff.). In individual cases outside the safe 
harbour of the TTBER it may be necessary, where practi-
cally possible, to apply both of the described approaches 
in order to assess the market strength of the licensor more 
accurately and to take into account other available factors 
which give a good indication of the relative strength of the 
available technologies (see for more factors points (157) 
and (159) ff.) 26.

26. Some licence agreements may affect competition 
in innovation. In analysing such effects, however, the 
Commission will normally confine itself to examining the 
impact of the agreement on competition within existing 
product and technology markets 27. Competition on such 
markets may be affected by agreements that delay the 

introduction of improved products or new products that 
over time will replace existing products. In such cases 
innovation is a source of potential competition which must 
be taken into account when assessing the impact of the 
agreement on product markets and technology markets. 
In a limited number of cases, however, it may be useful 
and necessary to also analyse the effects on competition in 
innovation separately. This is particularly the case where 
the agreement affects innovation aiming at creating new 
products and where it is possible at an early stage to identify 
research and development poles 28. In such cases it can 
be analysed whether after the agreement there will be a 
sufficient number of competing research and development 
poles left for effective competition in innovation to be 
maintained.

2.4. The distinction between competitors and 
non-competitors

27. In general, agreements between competitors pose a 
greater risk to competition than agreements between non-
competitors. However, competition between undertakings 
that use the same technology (intra-technology competition 
between licensees) constitutes an important complement 
to competition between undertakings that use competing 
technologies (inter-technology competition). For instance, 
intra-technology competition may lead to lower prices for 
the products incorporating the technology in question, 
which may not only produce direct and immediate benefits 
for consumers of these products, but also spur further 
competition between undertakings that use competing 
technologies. In the context of licensing the fact that 
licensees are selling their own product must also be taken 
into account. They are not re-selling a product supplied 
by another undertaking. There may thus be greater scope 
for product differentiation and quality-based competition 
between licensees than in the case of vertical agreements 
for the resale of products.

28. In order to determine the competitive relationship 
between the parties it is necessary to examine whether the 
parties would have been actual or potential competitors in 
the absence of the agreement. If without the agreement the 
parties would not have been actual or potential competitors 
in any relevant market affected by the agreement they are 
deemed to be non-competitors.

29. In principle, the parties to an agreement are not consid-
ered competitors if they are in a one-way or two-way 
blocking position. A one-way blocking position exists 
where a technology right cannot be exploited without 
infringing upon another valid technology right, or where 
one party cannot be active in a commercially viable way on 
the relevant market without infringing the other party’s 
valid technology right. This is, for instance, the case where 

27 See also points 119 to 122 of the Guidelines on the applicability of 
Article 101 of the Treaty on the Functioning of the European Union to 
horizontal cooperation agreements (‘Horizontal Guidelines’), OJ C 11, 
14.1.2011, p. 1.
28 See also point (157).

26 See also Commission Decision COMP/M.5675 Syngenta/Monsanto 
and Decision COMP/M.5406 IPIC/MAN Ferrostaal AG.
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one technology right covers an improvement of another 
technology right and the improvement cannot be legally 
used without a licence of the basic technology right. A 
two-way blocking position exists where neither technology 
right can be exploited without infringing upon the other 
valid technology right or where neither party can be active 
in a commercially viable way on the relevant market without 
infringing the other party’s valid technology right and 
where the parties thus need to obtain a licence or a waiver 
from each other 29. However, in practice there will be cases 
where there is no certainty whether a particular technology 
right is valid and infringed.

30. The parties are actual competitors on the product market 
if prior to the agreement both are already active on the 
same relevant product market. The fact that both parties 
are already active on the same relevant product market, 
without having entered into a licensing arrangement, is a 
strong indicator that the parties are not blocking each other. 
In such a scenario, the parties can be presumed to be actual 
competitors, unless and until a blocking position is proven 
(in particular by a final court judgment).

31. The licensee can be considered a potential competitor 
on the product market if it is likely that, in the absence of 
the agreement, it would undertake the necessary additional 
investments to enter the relevant market in response to a 
small but permanent increase in product prices. Likely entry 
should be assessed on realistic grounds, that is to say based 
on the facts of the case at hand. Entry is more likely if the 
licensee possesses assets that can easily be used to enter the 
market without incurring significant sunk costs or if it has 
already developed plans, or otherwise started to invest, to 
enter the market. There have to be real concrete possibilities 
for the licensee to enter the relevant market and compete 
with established undertakings 30. Accordingly, the licensee 
cannot be described as a potential competitor if its entry 
into a market is not an economically viable strategy 31.

32. In the specific context of intellectual property rights, an 
additional factor for assessing whether the parties are poten-
tial competitors on a particular market is the possibility that 
their intellectual property rights are in a blocking position, 
that is to say that the licensee cannot enter the respective 
market without infringing the intellectual property rights 
of the other party.

33. In the absence of certainty, for example in the form of 
a final court decision, that a blocking position exists, the 
parties, when addressing the question whether they are 
potential competitors, will have to base themselves on all the 
available evidence at the time, including the possibility that 
intellectual property rights are infringed and whether there 
are effective possibilities to work around existing intellectual 

property rights. Substantial investments already made or 
advanced plans to enter a particular market, can support 
the view that the parties are at least potential competitors, 
even if a blocking position cannot be excluded. Particularly 
convincing evidence of the existence of a blocking position 
may be required where the parties have a common interest 
in claiming the existence of a blocking position in order 
to be qualified as non-competitors, for instance where the 
alleged blocking position concerns technologies that are 
technological substitutes (see point (22)) or if there is a 
significant financial inducement from the licensor to the 
licensee.

34. In order to constitute a realistic competitive constraint 
entry has to be likely to occur within a short period 32. 
Normally a period of one to two years is appropriate. 
However, in individual cases longer periods can be taken 
into account. The period of time needed for undertakings 
already on the market to adjust their capacities can be used 
as a yardstick to determine this period. For instance, the 
parties are likely to be considered potential competitors 
on the product market where the licensee produces on the 
basis of its own technology in one geographic market and 
starts producing in another geographic market on the basis 
of a licensed competing technology. In such circumstances, 
it is likely that the licensee would have been able to enter 
the second geographic market on the basis of its own 
technology, unless such entry is precluded by objective 
factors, including the existence of blocking intellectual 
property rights.

35. The parties are actual competitors on the technology 
market if they are either already both licensing out 
substitutable technology rights, or the licensee is already 
licensing out its technology rights and the licensor enters 
the technology market by granting a license for competing 
technology rights to the licensee.

36. The parties are considered to be potential competitors on 
the technology market if they own substitutable technolo-
gies and the licensee is not licensing-out its own technology, 
provided that it would be likely to do so in the event of a 
small but permanent increase in technology prices. In the 
case of technology markets, it is generally more difficult to 
assess whether the parties are potential competitors. This is 
why, for the application of the TTBER, potential competi-
tion on the technology market is not taken into account (see 
point (83)) and the parties are treated as non-competitors.

37. In some cases it may also be possible to conclude that 
while the licensor and the licensee produce competing 
products, they are non-competitors on the relevant product 
market and the relevant technology market because the 
licensed technology represents such a drastic innovation 
that the technology of the licensee has become obsolete or 
uncompetitive. In such cases the licensor’s technology either 
creates a new market or excludes the licensee’s technology 
from the existing market. It is, however, often not possible 
to come to this conclusion at the time the agreement is 

32 Case T-461/07, Visa Europe Ltd and Visa International Service v 
European Commission [2011] ECR II-1729, paragraph 189.

29 In a scenario where undertakings have given a general commitment 
to license certain intellectual property rights, for instance a License of 
Right or a FRAND commitment, the parties cannot be considered to be 
in a blocking position on the basis of these intellectual property rights.
30 Joined Cases T-374/94, T-375/94, T-384/94 and T-388/94, European 
Night Services and Others v Commission [1998] ECR II- 3141, paragraph 137.
31 Case T-461/07, Visa Europe Ltd and Visa International Service v 
European Commission [2011] ECR II-1729, paragraph 167.
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concluded. It is usually only when the technology or the 
products incorporating it have been available to consumers 
for some time that it becomes apparent that the older 
technology has become obsolete or uncompetitive. For 
instance, when CD technology was developed and players 
and discs were put on the market, it was not obvious that 
this new technology would replace LP technology. This 
only became apparent some years later. The parties will 
therefore be considered to be competitors if at the time of 
the conclusion of the agreement it is not obvious that the 
licensee’s technology is obsolete or uncompetitive. However, 
given that both Articles 101(1) and Article 101(3) of the 
Treaty must be applied in the light of the actual context 
in which the agreement occurs, the assessment is sensitive 
to material changes in the facts. The classification of the 
relationship between the parties will therefore change into 
a relationship of non-competitors, if at a later point in time 
the licensee’s technology becomes obsolete or uncompetitive 
on the market.

38. In some cases the parties may become competitors 
subsequent to the conclusion of the agreement because 
the licensee develops or acquires and starts exploiting 
a competing technology. In such cases the fact that the 
parties were non-competitors at the time of conclusion of 

the agreement and that the agreement was concluded in 
that context must be taken into account. The Commission 
will therefore mainly focus on the impact of the agreement 
on the licensee’s ability to exploit its own (competing) 
technology. In particular, the list of hardcore restrictions 
applying to agreements between competitors will not be 
applied to such agreements unless the agreement is subse-
quently amended in any material respect after the parties 
have become competitors (see Article 4(3) of the TTBER).

39. The undertakings party to an agreement may also become 
competitors subsequent to the conclusion of the agreement 
where the licensee was already active on the relevant market 
where the contract product is sold prior to the licence and 
where the licensor subsequently enters the relevant market 
either on the basis of the licensed technology rights or a 
new technology. In this case also the hardcore list relevant 
for agreements between non-competitors will continue to 
apply to the agreement unless the agreement is subsequently 
amended in any material respect (see Article 4(3) of the 
TTBER). A material amendment includes the conclusion 
of a new technology transfer agreement between the parties 
concerning competing technology rights which can be 
used for the production of products competing with the 
contract products.

3. Application of the TTBER

3.1. The effects of the TTBER

40. Categories of technology transfer agreements that fulfil 
the conditions set out in the TTBER are exempted from 
the prohibition rule contained in Article 101(1) of the 
Treaty. Block exempted agreements are legally valid and 
enforceable. Such agreements can only be prohibited for the 
future and only upon withdrawal of the block exemption 
by the Commission and the competition authorities of 
the Member States. Block exempted agreements cannot 
be prohibited under Article 101 by national courts in the 
context of private litigation.

41. Block exemption of categories of technology transfer 
agreements is based on the presumption that – to the 
extent that they are caught by Article 101(1) of the Treaty 
– those agreements fulfil the four conditions laid down in 
Article 101(3). It is thus presumed that the agreements give 
rise to economic efficiencies, that the restrictions contained 
in the agreements are indispensable to the attainment 
of these efficiencies, that consumers within the affected 
markets receive a fair share of the efficiency gains and that 
the agreements do not afford the undertakings concerned 
the possibility of eliminating competition in respect of a 
substantial part of the products in question. The market 
share thresholds (Article 3), the hardcore list (Article 4) and 
the excluded restrictions (Article 5) set out in the TTBER 
aim at ensuring that only restrictive agreements that can 
reasonably be presumed to fulfil the four conditions of 
Article 101(3) are block exempted.

42. As set out in section 4 of these guidelines, many licence 
agreements fall outside Article 101(1) of the Treaty, either 
because they do not restrict competition at all or because 
the restriction of competition is not appreciable 33. To the 
extent that such agreements would anyhow fall within the 
scope of the TTBER, there is no need to determine whether 
they are caught by Article 101(1) 34.

43. Outside the scope of the block exemption it is relevant 
to examine whether in the individual case the agreement 
is caught by Article 101(1) of the Treaty and if so, whether 
the conditions of Article 101(3) are satisfied. There is no 
presumption that technology transfer agreements falling 
outside the block exemption are caught by Article 101(1) or 
fail to satisfy the conditions of Article 101(3). In particular, 
the mere fact that the market shares of the parties exceed the 
market share thresholds set out in Article 3 of the TTBER 
is not a sufficient basis for finding that the agreement is 
caught by Article 101(1). Individual assessment of the 
likely effects of the agreement is required. It is only where 
agreements contain hardcore restrictions of competition, 
that it can normally be presumed that they are prohibited 
by Article 101.

33 See in this respect the Notice on agreements of minor importance 
cited in footnote 20.
34 According to Article 3 (2) of Regulation (EC) No 1/2003, agreements 
which may affect trade between Member States but which are not prohib-
ited by Article 101 can also not be prohibited by national competition law.
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3.2. Scope and duration of the TTBER

3.2.1. The concept of technology transfer 
agreements

44. The TTBER and these guidelines cover agreements 
for the transfer of technology. According to Article 1(1)
(b) of the TTBER the concept of ‘technology rights’ covers 
know-how as well as patents, utility models, design rights, 
topographies of semiconductor products, supplementary 
protection certificates for medicinal products or other prod-
ucts for which such supplementary protection certificates 
may be obtained, plant breeder’s certificates and software 
copyrights or a combination thereof as well as applications 
for these rights and for registration of these rights. The 
licensed technology rights should allow the licensee, with or 
without other input, to produce the contract products. The 
TTBER only applies in Member States where the licensor 
holds relevant technology rights. Otherwise, there are no 
technology rights to be transferred within the meaning of 
the TTBER.

45. Know-how is defined in Article 1 (1)(i) of the TTBER 
as a package of practical information, resulting from experi-
ence and testing, which is secret, substantial and identified:

(a) ‘Secret’ means that the know-how is not generally known 
or easily accessible.

(b) ‘Substantial’ means that the know-how includes infor-
mation which is significant and useful for the production 
of the products covered by the licence agreement or the 
application of the process covered by the licence agree-
ment. In other words, the information must significantly 
contribute to or facilitate the production of the contract 
products. In cases where the licensed know-how relates to 
a product as opposed to a process, this condition implies 
that the know-how is useful for the production of the 
contract product. This condition is not satisfied where the 
contract product can be produced on the basis of freely 
available technology. However, the condition does not 
require that the contract product is of higher value than 
products produced with freely available technology. In the 
case of process technologies, this condition implies that the 
know-how is useful in the sense that it can reasonably be 
expected at the date of conclusion of the agreement to be 
capable of significantly improving the competitive position 
of the licensee, for instance by reducing its production costs.

(c) ‘Identified’ means that it is possible to verify that 
the licensed know-how fulfils the criteria of secrecy and 
substantiality. This condition is satisfied where the licensed 
know-how is described in manuals or other written form. 
However, in some cases this may not be reasonably possible. 
The licensed know-how may consist of practical knowledge 
possessed by the licensor’s employees. For instance, the 
licensor’s employees may possess secret and substantial 
knowledge about a certain production process which is 
passed on to the licensee in the form of training of the 
licensee’s employees. In such cases it is sufficient to describe 
in the agreement the general nature of the know-how and 

to list the employees that will be or have been involved in 
passing it on to the licensee.

46. Provisions in technology transfer agreements relating 
to the purchase of products by the licensee are only covered 
by the TTBER if, and to the extent that, those provisions 
are directly related to the production or sale of the contract 
products. Therefore the TTBER does not apply to those 
parts of a technology transfer agreement relating to input 
and/or equipment that are used for other purposes than 
the production of the contract products. For instance, 
where milk is sold together with licensing of technology 
to produce cheese, only the milk used for the production 
of cheese with the licensed technology will be covered by 
the TTBER.

47. Provisions in technology transfer agreements relating 
to the licensing of other types of intellectual property 
such as trademarks and copyright, other than software 
copyright (on software copyright see points (44) and (62)), 
are only covered by the TTBER if, and to the extent that, 
they are directly related to the production or sale of the 
contract products. This condition ensures that provisions 
covering other types of intellectual property rights are 
block exempted to the extent that these other intellectual 
property rights serve to enable the licensee to better exploit 
the licensed technology rights. For instance, where a licensor 
authorises a licensee to use its trademark on the products 
incorporating the licensed technology, this trademark 
licence may allow the licensee to better exploit the licensed 
technology by allowing consumers to make an immediate 
link between the product and the characteristics imputed 
to it by the licensed technology rights. An obligation on the 
licensee to use the licensor’s trademark may also promote 
the dissemination of technology by allowing the licensor 
to identify itself as the source of the underlying technology. 
The TTBER covers technology transfer agreements in 
this scenario even if the principal interest of the parties 
lies in the exploitation of the trademark rather than the 
technology 35.

48. The TTBER does not cover licensing of copyright 
other than software copyright (except for the situation 
set out in point (47)). The Commission will, however, as 
a general rule apply the principles set out in the TTBER 
and these guidelines when assessing licensing of copyright 
for the production of contract products under Article 101 
of the Treaty.

49. On the other hand, the licensing of rental rights and 
public performance rights protected by copyright, in 
particular for films or music, is considered to raise particular 
issues and it may not be warranted to assess such licensing 
on the basis of the principles developed in these guidelines. 
In the application of Article 101 the specificities of the 
work and the way in which it is exploited must be taken 
into account 36. The Commission will therefore not apply 

35 The TTBER could now cover the technology transfer agreement 
assessed in the Commission Decision in Moosehead/Whitbread (OJ L 100, 
20.4.1990, p. 32), see in particular paragraph 16 of that decision.
36 See in this respect Case 262/81, Coditel (II), [1982] ECR 3381.
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the TTBER and the present guidelines by way of analogy 
to the licensing of these other rights.

50. The Commission will also not extend the principles 
developed in the TTBER and these guidelines to trademark 
licensing (except for the situation set out in point (47)). 
Trademark licensing often occurs in the context of distribu-
tion and resale of goods and services and is generally more 
akin to distribution agreements than technology licensing. 
Where a trademark licence is directly related to the use, sale 
or resale of goods and services and does not constitute the 
primary object of the agreement, the licence agreement is 
covered by Commission Regulation (EU) No 330/2010 37.

3.2.2. The concept of ‘transfer’ 

51. The concept of ‘transfer’ implies that technology must 
flow from one undertaking to another. Such transfers 
normally take the form of licensing whereby the licensor 
grants the licensee the right to use its technology rights 
against payment of royalties.

52. As set out in Article 1 (1)(c) of the TTBER, assign-
ments where part of the risk associated with the exploitation 
of the technology rights remains with the assignor are also 
deemed to be technology transfer agreements. In particular, 
this is the case where the sum payable in consideration 
of the assignment is dependent on the turnover obtained 
by the assignee in respect of products produced with the 
assigned technology, the quantity of such products produced 
or the number of operations carried out employing the 
technology.

53. An agreement whereby the licensor commits not to 
exercise its technology rights against the licensee can also be 
seen as a transfer of technology rights. Indeed, the essence 
of a pure patent licence is the right to operate inside the 
scope of the exclusive right of the patent. It follows that 
the TTBER also covers so-called non-assertion agreements 
and settlement agreements whereby the licensor permits 
the licensee to produce within the scope of the patent 38.

3.2.3. Agreements between two parties

54. According to Article 1 (1)(c) of the TTBER, the 
Regulation only covers technology transfer agreements 
‘between two undertakings’. Technology transfer agree-
ments between more than two undertakings are not covered 
by the TTBER 39. The decisive factor in terms of distin-
guishing between agreements between two undertakings 
and multiparty agreements is whether the agreement in 
question is concluded between more than two undertakings.

55. Agreements concluded by two undertakings fall within 
the scope of the TTBER even if the agreement stipulates 
conditions for more than one level of trade. For instance, 
the TTBER applies to a licence agreement concerning not 
only the production stage but also the distribution stage, 
stipulating the obligations that the licensee must or may 
impose on resellers of the products produced under the 
licence 40.

56. Agreements establishing technology pools and licensing 
out from technology pools are generally multiparty agree-
ments and are therefore not covered by the TTBER 41. The 
notion of technology pools covers agreements whereby two 
or more parties agree to pool their respective technologies 
and license them as a package. The notion of technology 
pools also covers arrangements whereby two or more under-
takings agree to license a third party and authorise it to 
license-on the package of technologies.

57. Licence agreements concluded between more than 
two undertakings often give rise to the same issues as 
licence agreements of the same nature concluded between 
two undertakings. In its individual assessment of licence 
agreements which are of the same nature as those covered 
by the block exemption but which are concluded between 
more than two undertakings, the Commission will apply 
by analogy the principles set out in the TTBER. However, 
technology pools and licensing out from technology pools 
are specifically dealt with in section 4.4.

3.2.4. Agreements for the production of contract 
products

58. It follows from Article 1(1)(c) of the TTBER that for 
licence agreements to be covered by it they must be entered 
into ‘for the purpose of the production of contract products’, 
that is to say, products incorporating or produced with the 
licensed technology rights. The licence must permit the 
licensee and/or its sub-contractor(s) to exploit the licensed 
technology for the purpose of producing goods or services 
(see also recital 7 in the preamble of the TTBER).

59. Where the purpose of the agreement is not the produc-
tion of contract products but, for instance, merely to block 
the development of a competing technology, the licence 
agreement is not covered by the TTBER and these guide-
lines may also not be appropriate for the agreement’s assess-
ment. More generally, if the parties refrain from exploiting 
the licensed technology rights, no efficiency enhancing 
activity takes place, in which case the very rationale of the 
block exemption is absent. However, exploitation does 
not need to take the form of an integration of assets. 
Exploitation also occurs where the licence creates design 
freedom for the licensee by allowing it to exploit its own 
technology without facing the risk of infringement claims 
by the licensor. In the case of licensing between competi-
tors, the fact that the parties do not exploit the licensed 
technology may be an indication that the arrangement is 

40 See recital 6 of the TTBER and further section 3.2.6.
41 See for more details point (247).

37 OJ L 102, 23.4.2010, p. 1.
38 The terms ‘licensing’ and ‘licensed’ used in these Guidelines also 
include non-assertion and settlement arrangements as long as a transfer 
of technology rights takes place as described in this section. See further 
on settlement agreements points (234) ff.
39 Under Regulation (EEC) No 19/65 of the Council of 2 March 1965 on 
application of Article 85 (3) of the Treaty to certain categories of agree-
ments and concerted practices, OJ Special Edition Series I 1965-1966, 
p. 35, the Commission is not empowered to block exempt technology 
transfer agreements concluded between more than two undertakings.
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a disguised cartel. For these reasons the Commission will 
examine cases of non-exploitation very closely.

60. The TTBER applies to licence agreements for the 
purpose of the production of contract products by the 
licensee and/or its sub-contractor(s). Therefore, the TTBER 
does not apply to (those parts of ) technology transfer 
agreements that allow for sublicensing. However, the 
Commission will apply by analogy the principles set out 
in the TTBER and these guidelines to ‘master licensing’ 
agreements between licensor and licensee (that is to say 
an agreement whereby the licensor allows the licensee 
to sublicense the technology). Agreements between the 
licensee and sub-licensees for the production of contract 
products are covered by the TTBER.

61. The term ‘contract products’ encompasses goods and 
services produced with the licensed technology rights. This 
is the case both where the licensed technology is used in 
the production process and where it is incorporated into 
the product itself. In these guidelines the term ‘products 
incorporating the licensed technology’ covers both situ-
ations. The TTBER applies in all cases where technology 
rights are licensed for the purposes of producing goods and 
services. The framework of the TTBER and these guidelines 
is based on the premise that there is a direct link between 
the licensed technology rights and a contract product. In 
cases where no such link exists, that is to say where the 
purpose of the agreement is not to enable the production of 
a contract product, the analytical framework of the TTBER 
and these guidelines may not be appropriate.

62. The licensing of software copyright for the purpose of 
mere reproduction and distribution of the protected work, 
that is to say, the production of copies for resale, is not 
considered to be ‘production’ within the meaning of the 
TTBER and thus is not covered by the TTBER and these 
guidelines. Such reproduction for distribution is instead 
covered by analogy by Commission Regulation (EU) No 
330/2010 42 and the Guidelines on Vertical Restraints 43. 
Reproduction for distribution exists where a licence is 
granted to reproduce the software on a carrier, regardless 
of the technical means by which the software is distributed. 
For instance, the TTBER and these guidelines do not cover 
the licensing of software copyright whereby the licensee 
is provided with a master copy of the software in order to 
reproduce and sell on the software to end users. Nor do they 
cover the licensing of software copyright and distribution 
of software by means of ‘shrink wrap’ licences, that is, a set 
of conditions included in the package of the hard copy 
which the end user is deemed to have accepted by opening 
the wrapping of the package, or the licensing of software 
copyright and distribution of software by means of online 
downloading.

63. However, where the licensed software is incorporated by 
the licensee in the contract product this is not considered 
as mere reproduction but production. For instance, the 
TTBER and these guidelines cover the licensing of software 
copyright where the licensee has the right to reproduce the 
software by incorporating it into a device with which the 
software interacts.

64. The TTBER covers ‘subcontracting’ whereby the licensor 
licenses technology rights to the licensee who undertakes to 
produce certain products on the basis thereof exclusively for 
the licensor. Subcontracting may also involve the supply of 
equipment by the licensor to be used in the production of the 
goods and services covered by the agreement. For the latter 
type of subcontracting to be covered by the TTBER as part 
of a technology transfer agreement, the supplied equipment 
must be directly related to the production of the contract 
products. Subcontracting is also covered by the Commission 
Notice on subcontracting agreements 44. According to that 
notice, which remains applicable, subcontracting agreements 
whereby the subcontractor undertakes to produce certain 
products exclusively for the contractor generally fall outside 
Article 101(1) of the Treaty. Subcontracting agreements 
whereby the contractor determines the transfer price of 
the intermediate contract product between subcontractors 
in a value chain of subcontracting generally also fall outside 
Article 101(1) provided the contract products are exclusively 
produced for the contractor. However, other restrictions 
imposed on the subcontractor such as the obligation not to 
conduct or exploit its own research and development may 
be caught by Article 101 45.

65. The TTBER also applies to agreements whereby the 
licensee must carry out development work before obtaining 
a product or a process that is ready for commercial exploita-
tion, provided that a contract product has been identified. 
Even if such further work and investment is required, the 
object of the agreement is the production of an identified 
contract product, that is to say, products produced with the 
licensed technology rights.

66. The TTBER and these guidelines do not cover agree-
ments whereby technology rights are licensed for the 
purpose of enabling the licensee to carry out further research 
and development in various fields, including further devel-
oping a product arising out of such research and develop-
ment 46. For instance, the TTBER and the guidelines do not 
cover the licensing of a technological research tool used in 
the process of further research activity. Nor do they cover 
research and development sub-contracting whereby the 
licensee undertakes to carry out research and development 
in the field of the licensed technology and to hand back the 
improved technology package to the licensor 47. The main 
object of such agreements is the provision of research and 

44 Commission Notice of 18 December 1978 concerning its assessment 
of certain subcontracting agreements in relation to Article 85 (1) of the 
EEC Treaty, OJ C 1, 3.1.1979, p. 2.
45 See point 3 of Commission Notice on subcontracting agreements 
cited in footnote 44.
46 See also section 3.2.6.1.
47 However, this last example is covered by Regulation (EU) No 1217/2010 
cited in footnote 49, see also section 3.2.6.1. below.

42 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the 
application of Article 101 (3) of the Treaty on the Functioning of the 
European Union to categories of vertical agreements and concerted 
practices, OJ L 102, 23.4.2010, p. 1.
43 OJ C 130, 19.5.2010, p. 1.
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development services aimed at improving the technology 
as opposed to the production of goods and services on the 
basis of the licensed technology.

3.2.5. Duration

67. Subject to the duration of the TTBER, which expires 
on 30 April 2026, the block exemption applies for as long as 
the licensed property right has not lapsed, expired or been 
declared invalid. In the case of know-how the block exemp-
tion applies as long as the licensed know-how remains 
secret, except where the know-how becomes publicly 
known as a result of action by the licensee, in which case 
the exemption applies for the duration of the agreement 
(see Article 2 of the TTBER).

68. The block exemption applies to each licensed technology 
right covered by the agreement and ceases to apply on the 
date of expiry, invalidity or the coming into the public 
domain of the last technology right within the meaning 
of the TTBER.

3.2.6. Relationship with other block exemption 
regulations

69. The TTBER covers agreements between two undertak-
ings concerning the licensing of technology rights for the 
purpose of the production of contract products. However, 
technology rights can also be an element of other types 
of agreements. In addition, the products incorporating 
the licensed technology are subsequently sold on the 
market. It is therefore necessary to address the interface 
between the TTBER and Commission Regulation (EU) 
No 1218/2010 48 on specialisation agreements, Commission 
Regulation (EU) No 1217/2010 on research and develop-
ment agreements 49 and Commission Regulation (EU) No 
330/2010 50 on vertical agreements.

3.2.6.1. The Block Exemption Regulations on speciali-
sation and R&D agreements

70. The TTBER does not apply to licensing in the context of 
specialisation agreements which are covered by Regulation 
(EU) No 1218/2010 or to licensing in the context of 
research and development agreements which are covered by 
Regulation (EU) No 1217/2010 (see recital 7 and Article 9 
of the TTBER).

71. According to Article 1(1)(d) of Regulation (EU) 
No 1218/2010 on specialisation agreements, that Regulation 
covers, in particular, joint production agreements by virtue 
of which two or more parties agree to produce certain 
products jointly. The Regulation extends to provisions 
concerning the assignment or use of intellectual property 

rights, provided that they do not constitute the primary 
object of the agreement, but are directly related to and 
necessary for its implementation.

72. Where undertakings establish a production joint venture 
and license the joint venture to exploit technology, which 
is used in the production of the products produced by the 
joint venture, such licensing is subject to Regulation (EU) 
No 1218/2010 on specialisation agreements and not to 
the TTBER. Accordingly, licensing in the context of a 
production joint venture normally falls to be considered 
under Regulation (EU) No 1218/2010. However, where 
the joint venture engages in licensing of the technology to 
third parties, the activity is not linked to production by the 
joint venture and therefore not covered by that Regulation. 
Such licensing arrangements, which bring together the 
technologies of the parties, constitute technology pools, 
which are dealt with in section 4.4 of these guidelines.

73. Regulation (EU) No 1217/2010 on research and 
development agreements covers agreements whereby two 
or more undertakings agree to jointly carry out research 
and development and to jointly exploit the results thereof. 
According to Article 1(1)(m) of that Regulation, research 
and development and the exploitation of the results are 
carried out jointly where the work involved is carried 
out by a joint team, organisation or undertakings, jointly 
entrusted to a third party or allocated between the parties 
by way of specialisation in research, development, produc-
tion and distribution, including licensing. That Regulation 
also covers paid-for research and development agreements 
whereby two or more undertakings agree that the research 
and development is carried out by one party and financed 
by another party, with or without joint exploitation of the 
results thereof (see Article 1(1)(a)(vi) of Regulation (EU) 
No 1217/2010).

74. It follows that Regulation (EU) No 1217/2010 on 
research and development agreements covers licensing 
between the parties and by the parties to a joint entity in 
the context of a research and development agreement. Such 
licensing is subject only to Regulation (EU) No 1217/2010 
and not to the TTBER. In the context of such agreements 
the parties can also determine the conditions for licensing 
the fruits of the research and development agreement to 
third parties. However, since third party licensees are not 
party to the research and development agreement, the 
individual licence agreement concluded with third parties 
is not covered by Regulation (EU) No 1217/2010. That 
licence agreement is covered by the block exemption in the 
TTBER if the conditions of it are fulfilled.

3.2.6.2. The Block Exemption Regulation on vertical 
agreements

75. Commission Regulation (EU) No 330/2010 on vertical 
agreements covers agreements entered into between two or 
more undertakings each operating, for the purposes of the 

51 See also the brochure ‘Competition policy in Europe — The competition 
rules for supply and distribution agreements’, European Commission, 
Publications Office of the European Union 2012, Luxembourg.

48 Commission Regulation (EU) No 1218/2010 of 14 December 2010 on 
the application of Article 101 (3) of the Treaty on the Functioning of the 
European Union to certain categories of specialisation agreements, OJ L 
335, 18.12.2010, p. 43.
49 Commission Regulation (EU) No 1217/2010 of 14 December 2010 
on the application of Article 101 (3) of the Treaty on the Functioning of 
the European Union to certain categories of research and development 
agreements, OJ L 335, 18.12.2010, p. 36.
50 Cited in footnote 42.
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agreement, at different levels of the production or distribu-
tion chain, and relating to the conditions under which the 
parties may purchase, sell or resell certain goods or services. 
It thus covers supply and distribution agreements 51.

76. Given that the TTBER only covers agreements between 
two parties and that a licensee, selling products incorpo-
rating the licensed technology, is a supplier for the purposes 
of Regulation (EU) No 330/2010, those two block exemp-
tion regulations are closely related. The agreement between 
licensor and licensee is subject to the TTBER whereas 
agreements concluded between a licensee and buyers of 
the contract products are subject to Regulation (EU) 
No 330/2010 and the Guidelines on Vertical Restraints 52.

77. The TTBER also exempts agreements between the 
licensor and the licensee where the agreement imposes 
obligations on the licensee as to the way in which it must 
sell the products incorporating the licensed technology. In 
particular, the licensee can be obliged to establish a certain 
type of distribution system such as exclusive distribution or 
selective distribution. However, the distribution agreements 
concluded for the purposes of implementing such obliga-
tions must, in order to be covered by a block exemption, 
comply with Regulation (EU) No 330/2010. For instance, 
the licensor can oblige the licensee to establish a system 
based on exclusive distribution in accordance with specified 
rules. However, it follows from Article 4(b) of Regulation 
(EU) No 330/2010 that generally distributors must be free 
to make passive sales into the territories of other exclusive 
distributors of the licensee.

78. Furthermore, under Regulation (EU) No 330/2010 on 
vertical agreements distributors must in principle be free 
to sell both actively and passively into territories covered 
by the distribution systems of other suppliers, that is to say, 
other licensees producing their own products on the basis 
of the licensed technology rights. This is because for the 
purposes of Regulation (EU) No 330/2010 each licensee is a 
separate supplier. However, the reasons underlying the block 
exemption of active sales restrictions within a supplier’s 
distribution system contained in that Regulation, may 
also apply where the products incorporating the licensed 
technology are sold by different licensees under a common 
brand belonging to the licensor. When the products incor-
porating the licensed technology are sold under a common 
brand identity there may be the same efficiency reasons 
for applying the same types of restraints between licensees’ 
distribution systems as within a single vertical distribution 
system. In such cases the Commission would be unlikely to 
challenge restraints where by analogy the requirements of 
Regulation (EU) No 330/2010 are fulfilled. For a common 
brand identity to exist the products must be sold and 
marketed under a common brand, which is predominant in 
terms of conveying quality and other relevant information 
to the consumer. It does not suffice that in addition to the 
licensees’ brands the product carries the licensor’s brand, 
which identifies it as the source of the licensed technology.

3.3. The market share thresholds of the safe 
harbour

79. According to Article 3 of the TTBER, the block 
exemption of restrictive agreements, or in other words the 
safe harbour of the TTBER, is subject to market share 
thresholds, confining the scope of the block exemption 
to agreements that although they may be restrictive of 
competition can generally be presumed to fulfil the condi-
tions of Article 101(3) of the Treaty. Outside the safe 
harbour created by the market share thresholds individual 
assessment is required. The fact that market shares exceed 
the thresholds does not give rise to any presumption either 
that the agreement is caught by Article 101(1) or that the 
agreement does not fulfil the conditions of Article 101(3). 
In the absence of hardcore restrictions as set out in Article 4 
of the TTBER, market analysis is required.

Relevant market share thresholds

80. The market share threshold to be applied for the 
purpose of the safe harbour of the TTBER depends on 
whether the agreement is concluded between competitors 
or non-competitors.

81. The market share thresholds apply both to the relevant 
market(s) of the licensed technology rights and the relevant 
market(s) of the contract products. If the applicable market 
share threshold is exceeded on one or several product and 
technology market(s), the block exemption does not apply 
to the agreement for that relevant market(s). For instance, 
if the licence agreement concerns two separate product 
markets, the block exemption may apply to one of the 
markets and not to the other.

82. According to Article 3 (1) TTBER the safe harbour 
provided for in Article 2 TTBER applies to agreements 
between competitors on condition that the combined 
market share of the parties does not exceed 20% on any 
relevant market. The market share threshold of Article 3(1) 
of the TTBER is applicable if the parties are actual competi-
tors or potential competitors on the product market(s) and/
or actual competitors on the technology market (for the 
distinction between competitors and non-competitors, see 
points (27) ff.).

83. Potential competition on the technology market is 
not taken into account for the application of the market 
share threshold or the hardcore list relating to agreements 
between competitors. Outside the safe harbour of the 
TTBER potential competition on the technology market 
is taken into account but does not lead to the applica-
tion of the hardcore list relating to agreements between 
competitors.

84. Where the undertakings party to the licensing agree-
ment are not competitors, the market share threshold of 
Article 3 (2) of the TTBER applies. An agreement between 
non-competitors is covered if the market share of each party 
does not exceed 30% on the affected relevant technology 
and product markets.

52 Respectively OJ L 102, 23.4.2010, p. 1, and OJ C 130, 19.5.2010, p. 1.
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85. Where the parties become competitors within the 
meaning of Article 3(1) TTBER at a later point in time, 
for instance where the licensee was already present, before 
the licensing, on the relevant market where the contract 
products are sold and the licensor subsequently becomes 
an actual or potential supplier on the same relevant market, 
the 20% market share threshold will apply from the point 
in time when they became competitors. However, in that 
case the hardcore list relevant for agreements between non-
competitors will continue to apply to the agreement unless 
the agreement is subsequently amended in any material 
respect (see Article 4(3) of the TTBER and point (39) of 
these guidelines).

Calculating market shares for technology market(s) 
for the application of the safe harbour

86. The calculation of market shares on the relevant markets 
where the technology rights are licensed, under the TTBER, 
deviates from the usual practice for the reasons explained 
in point (87) of these guidelines. In the case of technology 
markets, it follows from Article 8(d) of the TTBER that, 
both for the product and the geographic dimension of 
the relevant market, the licensor’s market share is to be 
calculated on the basis of the sales of the licensor and all its 
licensees of products incorporating the licensed technology. 
Under this approach the combined sales of the licensor and 
its licensees of contract products are calculated as part of all 
sales of competing products, irrespective of whether these 
competing products are produced with a technology that 
is being licensed.

87. This approach of calculating the market share of the 
licensor on the technology market as its ‘footprint’ at the 
product level, has been chosen because of the practical 
difficulties in calculating a licensor’s market share based on 
royalty income (see point (25)). In addition to the general 
difficulty of obtaining reliable royalty income data, the 
actual royalty income may also seriously underestimate a 
technology’s position on the market in the event that royalty 
payments are reduced as a result of cross licensing or of the 
supply of tied products. Basing the licensor’s market share 
on the technology market on the products produced with 
that technology as compared with products produced with 
competing technologies would not carry that risk. Such 
a footprint at the product level will in general reflect the 
market position of the technology well.

88. Ideally that footprint would be calculated by excluding 
from the product market the products produced with 
in-house technologies that are not licensed out, as those 
in-house technologies are only an indirect constraint on 
the licensed technology. However, as it may be difficult 
in practice for licensor and licensees to know whether 
other products in the same product market are produced 
with licensed or in-house technologies, the calculation 
of the technology market share, for the purposes of the 
TTBER, is based on the products produced with the 
licensed technology as part of all products sold in that 
product market. This approach based on the technology’s 
footprint on the overall product market(s) can be expected 

to reduce the calculated market share by including products 
produced with in-house technologies, but will nonetheless 
in general provide a good indicator of the strength of the 
technology. First, it captures any potential competition from 
undertakings that are producing with their own technology 
and that are likely to start licensing in the event of a small 
but permanent increase in the price for licenses. Secondly, 
even where it is unlikely that other technology owners 
would start licensing, the licensor does not necessarily 
have market power on the technology market even if it 
has a high share of licensing income. If the downstream 
product market is competitive, competition at this level may 
effectively constrain the licensor. An increase in royalties 
upstream affects the costs of the licensee, which makes 
it less competitive and thereby may cause it to lose sales. 
A technology’s market share on the product market also 
captures this element and is thus normally a good indicator 
of licensor market power on the technology market.

89. To estimate the strength of the technology, the 
geographic dimension of the technology market has also 
to be taken into account. This might sometimes differ from 
the geographic dimension of the respective downstream 
product market. For the purpose of applying the TTBER, 
the geographic dimension of the relevant technology market 
is also determined by the product market(s). However, 
outside the TTBER safe harbour it may be appropriate to 
also consider a possibly wider geographic area, in which 
the licensor and licensees of competing technologies are 
involved in the licensing of these technologies, in which 
the conditions of competition are sufficiently homogeneous 
and which can be distinguished from neighbouring areas 
because the conditions of competition are appreciably 
different in those areas.

90. In the case of new technologies that did not generate 
any sales in the preceding calendar year, a zero market share 
is assigned. When sales commence the technology will 
start accumulating market share. If the market share rises 
subsequently above the relevant threshold of 20% or 30%, 
the safe harbour will continue to apply for a period of two 
consecutive calendar years following the year in which the 
threshold was exceeded (see Article 8(e) of the TTBER).

Calculating market shares for product market(s) 
for the application of the safe harbour

91. In the case of relevant markets where the contract prod-
ucts are sold, the licensee’s market share is to be calculated 
on the basis of the licensee’s sales of products incorporating 
the licensor’s technology and competing products, that is to 
say, the total sales of the licensee on the product market in 
question. Where the licensor is also a supplier of products 
on the relevant market, the licensor’s sales on the product 
market in question must also be taken into account. In the 
calculation of market shares for product markets, however, 
sales made by other licensees are not taken into account 
when calculating the licensee’s and/or licensor’s market 
share.
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92. Market shares should be calculated on the basis of sales 
value data of the preceding year where such data are avail-
able. Such data normally provide a more accurate indication 
of the strength of a technology than volume data. However, 
where value based data are not available, estimates based on 
other reliable market information may be used, including 
market sales volume data.

93. The principles set out in section 3.3 of these guidelines 
can be illustrated by the following examples:

Licensing between non-competitors

Example 1

Company A is specialised in developing biotechnological 
products and techniques and has developed a new product 
Xeran. It is not active as a producer of Xeran, for which 
it has neither the production nor the distribution facili-
ties. Company B is one of the producers of competing 
products, produced with freely available non-proprietary 
technologies. In year 1, B sold EUR 25 million worth of 
products produced with the freely available technologies. 
In year 2, A gives a licence to B to produce Xeran. In that 
year B sells EUR 15 million produced with the help of 
the freely available technologies and EUR 15 million 
of Xeran. In year 3 and the following years B produces 
and sells only Xeran worth EUR 40 million annually. In 
addition in year 2, A also licenses to C. C was not active 
on that product market before. C produces and sells only 
Xeran, EUR 10 million in year 2 and EUR 15 million in 
year 3 and thereafter. It is established that the total market 
of Xeran and its substitutes where B and C are active is 
worth EUR 200 million in each year.

In year 2, the year the licence agreements are concluded, 
A’s market share on the technology market is 0% as its 
market share has to be calculated on the basis of the total 
sales of Xeran in the preceding year. In year 3 A’s market 
share on the technology market is 12,5%, reflecting the 
value of Xeran produced by B and C in the preceding year 2. 
In year 4 and thereafter A’s market share on the technology 
market is 27,5%, reflecting the value of Xeran produced 
by B and C in the preceding year.

In year 2 B’s market share on the product market is 12,5%, 
reflecting B’s EUR 25 million sales in year 1. In year 3 
B’s market share is 15% because its sales have increased 
to EUR 30 million in year 2. In year 4 and thereafter B’s 
market share is 20% as its sales are EUR 40 million annually. 
C’s market share on the product market is 0% in year 1 and 
2, 5% in year 3 and 7,5% thereafter.

As the licence agreements between A and B, and between 
A and C, are between non-competitors and the individual 
market shares of A, B and C are below 30% each year, each 
agreement falls within the safe harbour of the TTBER.

Example 2

The situation is the same as in example 1, however now B 
and C are operating in different geographic markets. It is 
established that the total market of Xeran and its substitutes 
is worth EUR 100 million annually in each geographic 
market.

In this case, A’s market share on the relevant technology 
markets has to be calculated on the basis of product sales 
data of each of the two geographic product markets sepa-
rately. In the market where B is active A’s market share 
depends on the sale of Xeran by B. As in this example 
the total market is assumed to be EUR 100 million, that 
is to say, half the size of the market in example 1, the 
market share of A is 0% in year 2, 15% in year 3 and 40% 
thereafter. B’s market share is 25% in year 2, 30% in year 3 
and 40% thereafter. In year 2 and 3 both A’s and B’s market 
share does not exceed the 30% threshold. The threshold is 
however exceeded from year 4 and this means that, in line 
with Article 8(e) of the TTBER, after year 6 the licence 
agreement between A and B can no longer benefit from the 
safe harbour but has to be assessed on an individual basis.

In the market where C is active A’s market share depends 
on the sale of Xeran by C. A’s market share on the tech-
nology market, based on C’s sales in the previous year, is 
therefore 0% in year 2, 10% in year 3 and 15% thereafter. 
The market share of C on the product market is the same: 
0% in year 2, 10% in year 3 and 15% thereafter. The licence 
agreement between A and C therefore falls within the safe 
harbour for the whole period.

Licensing between competitors

Example 3

Companies A and B are active on the same relevant product 
and geographic market for a certain chemical product. They 
also each own a patent on different technologies used to 
produce this product. In year 1 A and B sign a cross licence 
agreement licensing each other to use their respective 
technologies. In year 1 A and B produce only with their 
own technology and A sells EUR 15 million of the product 
and B sells EUR 20 million of the product. From year 2 
they both use their own and the other’s technology. From 
that year onward A sells EUR 10 million of the product 
produced with its own technology and EUR 10 million 
of the product produced with B’s technology. From year 2 
B sells EUR 15 million of the product produced with 
its own technology and EUR 10 million of the product 
produced with A’s technology. It is established that the 
total market of the product and its substitutes is worth 
EUR 100 million in each year.

To assess the licence agreement under the TTBER, the 
market shares of A and B have to be calculated both on 
the technology market and the product market. The market 
share of A on the technology market depends on the amount 
of the product sold in the preceding year that was produced, 
by both A and B, with A’s technology. In year 2 the market 
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share of A on the technology market is therefore 15%, 
reflecting its own production and sales of EUR 15 million 
in year 1. From year 3 A’s market share on the technology 
market is 20%, reflecting the EUR 20 million sale of the 
product produced with A’s technology and produced and 
sold by A and B (EUR 10 million each). Similarly, in year 2 
B’s market share on the technology market is 20% and 
thereafter 25%.

The market shares of A and B on the product market 
depend on their respective sales of the product in the 
previous year, irrespective of the technology used. The 
market share of A on the product market is 15% in year 2 
and 20% thereafter. The market share of B on the product 
market is 20% in year 2 and 25% thereafter.

As the agreement is between competitors, their combined 
market share, both on the technology and on the product 
market, has to be below the 20% market share threshold in 
order to benefit from the safe harbour. It is clear that this 
is not the case here. The combined market share on the 
technology market and on the product market is 35% in year 
2 and 45% thereafter. This agreement between competitors 
will therefore have to be assessed on an individual basis.

3.4. Hardcore restrictions of competition under 
the Block Exemption Regulation

3.4.1. General principles

94. Article 4 of the TTBER contains a list of hardcore 
restrictions of competition. The classification of a restraint 
as a hardcore restriction of competition is based on the 
nature of the restriction and experience showing that such 
restrictions are almost always anti-competitive. In line 
with the case law of the Court of Justice and the General 
Court 53 such a restriction may result from the clear objective 
of the agreement or from the circumstances of the indi-
vidual case (see point (14)). Hardcore restrictions may be 
objectively necessary in exceptional cases for an agreement 
of a particular type or nature 54 and therefore fall outside 
Article 101(1) of the Treaty. In addition, undertakings can 
always plead an efficiency defence under Article 101(3) in 
an individual case 55.

95. It follows from Article 4(1) and 4(2) of the TTBER that, 
when a technology transfer agreement contains a hardcore 
restriction of competition, the agreement as a whole falls 
outside the scope of the block exemption. For the purposes 
of the TTBER hardcore restrictions cannot be severed 
from the rest of the agreement. Moreover, the Commission 
considers that in the context of individual assessment it is 
unlikely that hardcore restrictions of competition fulfil the 
four conditions of Article 101(3)(see point (18)).

96. Article 4 of the TTBER distinguishes between agree-
ments between competitors and agreements between 
non-competitors.

3.4.2. Agreements between competitors

97. Article 4(1) TTBER lists the hardcore restrictions for 
licensing between competitors. According to Article 4(1), 
the TTBER does not cover agreements which, directly or 
indirectly, in isolation or in combination with other factors 
under the control of the parties, have as their object any of 
the following:

(a) the restriction of a party’s ability to determine its prices 
when selling products to third parties;

(b) the limitation of output, except limitations on the 
output of contract products imposed on the licensee in a 
non-reciprocal agreement or imposed on only one of the 
licensees in a reciprocal agreement;

(c) the allocation of markets or customers except:

(i) the obligation on the licensor and/or the licensee, in a 
non-reciprocal agreement, not to produce with the licensed 
technology rights within the exclusive territory reserved for 
the other party and/or not to sell, actively and/or passively, 
into the exclusive territory or to the exclusive customer 
group reserved for the other party;

(ii) the restriction, in a non-reciprocal agreement, of 
active sales by the licensee into the exclusive territory or 
to the exclusive customer group allocated by the licensor 
to another licensee provided that the latter was not a 
competing undertaking of the licensor at the time of the 
conclusion of its own licence;

(iii) the obligation on the licensee to produce the contract 
products only for its own use provided that the licensee is 
not restricted in selling the contract products actively and 
passively as spare parts for its own products;

(iv) the obligation on the licensee, in a non-reciprocal 
agreement, to produce the contract products only for a 
particular customer, where the licence was granted in order 
to create an alternative source of supply for that customer;

(d) the restriction of the licensee’s ability to exploit its own 
technology rights or the restriction of the ability of any 
of the parties to the agreement to carry out research and 
development, unless such latter restriction is indispensable 
to prevent the disclosure of the licensed know-how to 
third parties.

Distinction between reciprocal and non-reciprocal 
agreements between competitors

98. For a number of hardcore restrictions the TTBER 
makes a distinction between reciprocal and non-reciprocal 
agreements. The hardcore list is stricter for reciprocal 
agreements than for non-reciprocal agreements between 

53 See e.g. the case law cited in footnote 16.
54 See point 18 of the Commission Guidelines on the application of 
Article 81 (3) of the Treaty, cited in footnote 3.
55 Case T-17/93 Matra [1994] ECR II-595, paragraph 85.
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competitors. Reciprocal agreements are cross licensing 
agreements where the licensed technologies are competing 
technologies or can be used for the production of competing 
products. A non-reciprocal agreement is an agreement 
where only one of the parties is licensing its technology 
rights to the other party or where, in the case of cross 
licensing, the licensed technologies rights are not competing 
technologies and the rights licensed cannot be used for 
the production of competing products. An agreement is 
not reciprocal for the purposes of the TTBER merely 
because the agreement contains a grant back obligation or 
because the licensee licenses back own improvements of 
the licensed technology. Where a non-reciprocal agreement 
subsequently becomes a reciprocal agreement due to the 
conclusion of a second licence between the same parties, 
those parties may have to revise the first licence in order to 
avoid the agreement containing a hardcore restriction. In 
the assessment of the individual case the Commission will 
take into account the time lapsed between the conclusion 
of the first and the second licence.

Price restrictions between competitors

99. The hardcore restriction of competition contained in 
Article 4(1)(a) TTBER concerns agreements between 
competitors that have as their object the fixing of prices 
for products sold to third parties, including the products 
incorporating the licensed technology. Price fixing between 
competitors constitutes a restriction of competition by 
its very object. Price fixing can take the form of a direct 
agreement on the exact price to be charged or on a price 
list with certain allowed maximum rebates. It is immate-
rial whether the agreement concerns fixed, minimum, 
maximum or recommended prices. Price fixing can also be 
implemented indirectly by applying disincentives to deviate 
from an agreed price level, for example, by providing that 
the royalty rate will increase if product prices are reduced 
below a certain level. However, an obligation on the licensee 
to pay a certain minimum royalty does not in itself amount 
to price fixing.

100. When royalties are calculated on the basis of individual 
product sales, the amount of the royalty has a direct impact 
on the marginal cost of the product and thus a direct impact 
on product prices 56. Competitors can therefore use cross 
licensing with reciprocal running royalties as a means of 
coordinating and/or increasing prices on downstream 
product markets 57. However, the Commission will only 
treat cross licences with reciprocal running royalties as 
price fixing where the agreement is devoid of any pro-
competitive purpose and therefore does not constitute a 
bona fide licensing arrangement. In such cases where the 
agreement does not create any value and therefore has no 
valid business justification, the arrangement is a sham and 
amounts to a cartel.

101. The hardcore restriction contained in Article 4(1)
(a) TTBER also covers agreements whereby royalties are 
calculated on the basis of all product sales irrespective of 
whether the licensed technology is being used. Such agree-
ments are also caught by Article 4(1)(d) according to which 
the licensee must not be restricted in its ability to use its 
own technology rights (see point (116) of these guidelines). 
In general such agreements restrict competition since 
the agreement raises the cost of using the licensee’s own 
competing technology rights and restricts competition that 
existed in the absence of the agreement 58. This is so both 
in the case of reciprocal and non-reciprocal arrangements.

102. Exceptionally, however, an agreement whereby royalties 
are calculated on the basis of all product sales may fulfil the 
conditions of Article 101(3) in an individual case where on 
the basis of objective factors it can be concluded that the 
restriction is indispensable for pro-competitive licensing 
to occur. This may be the case where in the absence of 
the restraint it would be impossible or unduly difficult to 
calculate and monitor the royalty payable by the licensee, 
for instance because the licensor’s technology leaves no 
visible trace on the final product and practicable alternative 
monitoring methods are unavailable.

Output restrictions between competitors

103. The hardcore restriction of competition set out in 
Article 4(1)(b) TTBER concerns reciprocal output restric-
tions on the parties. An output restriction is a limitation 
on how much a party may produce and sell. Article 4(1)
(b) does not apply to output limitations on the licensee in 
a non-reciprocal agreement or output limitations on one of 
the licensees in a reciprocal agreement provided that the 
output limitation only concerns products produced with 
the licensed technology. Article 4(1)(b) thus identifies as 
hardcore restrictions reciprocal output restrictions on the 
parties and output restrictions on the licensor in respect 
of its own technology. When competitors agree to impose 
reciprocal output limitations, the object and likely effect of 
the agreement is to reduce output in the market. The same is 
true of agreements that reduce the incentive of the parties to 
expand output, for example by applying reciprocal running 
royalties per unit which increase as output increases or by 
obliging each party to make payments if a certain level of 
output is exceeded.

104. The more favourable treatment of non-reciprocal 
quantity limitations is based on the consideration that a 
one-way restriction does not necessarily lead to a lower 
output on the market while the risk that the agreement is 
not a bona fide licensing arrangement is also lower when the 
restriction is non-reciprocal. When a licensee is willing to 
accept a one-way restriction, it is likely that the agreement 
leads to a real integration of complementary technologies or 
an efficiency enhancing integration of the licensor’s superior 
technology with the licensee’s productive assets. Similarly, 
in a reciprocal agreement an output restriction on only one 
of the licensees is likely to reflect the higher value of the 
technology licensed by one of the parties and may serve to 
promote pro-competitive licensing.

56 See in this respect point 98 of the Guidelines on the application of 
Article 81 (3) of the Treaty cited in footnote 3.
57 This is also the case where one party grants a licence to the other party 
and accepts to buy a physical input from the licensee. The purchase price 
can serve the same function as the royalty.
58 See in this respect Case 193/83, Windsurfing International, [1986] 
ECR 611, paragraph 67.
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Market and customer allocation between competitors

105. The hardcore restriction of competition set out in 
Article 4(1)(c) TTBER concerns the allocation of markets 
and customers. Agreements whereby competitors share 
markets and customers have as their object the restriction of 
competition. An agreement whereby competitors agree, in 
a reciprocal agreement, not to produce in certain territories 
or not to sell actively and/or passively into certain territories 
or to certain customers reserved for the other party, is 
considered a hardcore restriction. Thus for instance recip-
rocal exclusive licensing between competitors is considered 
market sharing.

106. Article 4(1)(c) applies irrespective of whether the 
licensee remains free to use its own technology rights. Once 
the licensee has tooled up to use the licensor’s technology 
to produce a given product, it may be costly to maintain a 
separate production line using another technology in order 
to serve customers covered by the restrictions. Moreover, 
given the anti-competitive potential of the restraints the 
licensee may have little incentive to produce under its own 
technology. Such restrictions are also highly unlikely to be 
indispensable for pro-competitive licensing to occur.

107. Under Article 4(1)(c)(i) it is not a hardcore restriction 
for the licensor in a non-reciprocal agreement to grant the 
licensee an exclusive licence to produce on the basis of the 
licensed technology in a particular territory and thus agree 
not to produce itself the contract products in or provide 
the contract products from that territory. Such exclusive 
licences are block exempted irrespective of the scope of the 
territory. If the licence is world-wide, the exclusivity implies 
that the licensor will abstain from entering or remaining 
on the market. The block exemption also applies if in a 
non-reciprocal agreement the licensee is not allowed to 
produce in an exclusive territory reserved for the licensor. 
The purpose of such agreements may be to give the licensor 
and/or licensee an incentive to invest in and develop the 
licensed technology. The object of the agreement is therefore 
not necessarily to share markets.

108. According to Article 4(1)(c)(i) and for the same 
reason, the block exemption also applies to non-reciprocal 
agreements whereby the parties agree not to sell actively 
or passively into an exclusive territory or to an exclusive 
customer group reserved for the other party. For the appli-
cation of the TTBER, the Commission interprets ‘active’ 
and ‘passive’ sales as defined in the Guidelines on Vertical 
Restraints 59. Restrictions on licensee or licensor to sell 
actively and/or passively into the other party’s territory or 
customer group are only block exempted if that territory or 
customer group has been exclusively reserved to that other 
party. However, in some specific circumstances, agreements 
containing such sales restrictions may, in an individual case, 
also fulfil the conditions of Article 101(3) if the exclusivity 
is shared on an ad hoc basis, for instance if necessary to 
alleviate a temporary shortage in the production of the 
licensor or licensee to which the territory or customer 

group is exclusively allocated. In such cases, the licensor 
or licensee is still likely to be sufficiently protected against 
active and/or passive sales to have the incentive to license its 
technology or invest to work with the licensed technology. 
Such restraints, even where restrictive of competition, would 
promote pro-competitive dissemination and integration of 
that technology into the production assets of the licensee.

109. By implication the fact that the licensor appoints 
the licensee as its sole licensee in a particular territory, 
implying that third parties will not be licensed to produce 
on the basis of the licensor’s technology in the territory in 
question, does not constitute a hardcore restriction either. 
In the case of such sole licences the block exemption applies 
irrespective of whether the agreement is reciprocal or not 
given that the agreement does not affect the ability of the 
parties to fully exploit their own technology rights in their 
respective territories.

110. Article 4(1)(c)(ii) excludes from the hardcore list, 
and thus block exempts up to the market share threshold, 
restrictions in a non-reciprocal agreement on active sales 
by a licensee into the territory or to the customer group 
allocated by the licensor to another licensee. However, this 
presupposes that the protected licensee was not a competitor 
of the licensor when the agreement was concluded. It is 
not warranted to treat such restrictions in that situation 
as hardcore restrictions. By allowing the licensor to grant 
a licensee, who was not already on the market, protection 
against active sales by licensees which are competitors of the 
licensor and which for that reason were already established 
on the market, such restrictions are likely to induce the 
licensee to exploit the licensed technology more efficiently. 
On the other hand, if the licensees were to agree between 
themselves not to sell actively or passively into certain terri-
tories or to certain customer groups, the agreement would 
amount to a cartel amongst the licensees. Given that such 
an agreement does not involve any transfer of technology 
it would in addition fall outside the scope of the TTBER.

111. Article 4(1)(c)(iii) contains a further exception to the 
hardcore restriction of Article 4(1)(c), namely captive use 
restrictions, that is to say, requirements whereby the licensee 
may produce the products incorporating the licensed tech-
nology only for its own use. Where the contract product is 
a component the licensee can thus be obliged to produce 
that component only for incorporation into its own products 
and can be obliged not to sell the components to other 
producers. The licensee must be able, however, to sell the 
components as spare parts for its own products and must 
thus be able to supply third parties that perform after sale 
services on these products. Captive use restrictions may be 
necessary to encourage the dissemination of technology, 
particularly between competitors, and are covered by the 
block exemption. Such restrictions are also dealt with in 
section 4.2.5.

112. Finally, Article 4(1)(c)(iv) excludes from the hard-
core list an obligation on the licensee in a non-reciprocal 
agreement to produce the contract products only for a 
particular customer with a view to creating an alternative 

59 OJ C 130, 19.5.2010, p. 1, point 51.
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source of supply for that customer. It is thus a condition 
for the application of Article 4(1)(c)(iv) that the licence is 
limited to creating an alternative source of supply for that 
particular customer. It is not a condition, however, that only 
one such licence is granted. Article 4(1)(c)(iv) also covers 
situations where more than one undertaking is licensed 
to supply the same specified customer. Article 4(1)(c)(iv) 
applies regardless of the duration of the licence agreement. 
For instance, a one-off licence to fulfil the requirements of 
a project of a particular customer is covered by this excep-
tion. The potential of such agreements to share markets is 
limited where the licence is granted only for the purpose 
of supplying a particular customer. In such circumstances 
it can, in particular, not be assumed that the agreement will 
cause the licensee to cease exploiting its own technology.

113. Restrictions in agreements between competitors 
that limit the licence to one or more product markets or 
technical fields of use 60 are not hardcore restrictions. Such 
restrictions are block exempted up to the market share 
threshold of 20% irrespective of whether the agreement is 
reciprocal or not. Such restrictions are not considered to 
have as their object the allocation of markets or customers. 
It is a condition for the application of the block exemption, 
however, that the field of use restrictions do not go beyond 
the scope of the licensed technologies. For instance, where 
licensees are also limited in the technical fields in which 
they can use their own technology rights, the agreement 
amounts to market sharing.

114. The block exemption applies irrespective of whether 
the field of use restriction is symmetrical or asymmetrical. 
An asymmetrical field of use restriction in a reciprocal 
licence agreement implies that both parties are allowed to 
use the respective technologies that they license-in only 
within different fields of use. As long as the parties are 
unrestricted in the use of their own technologies, there is no 
assumption that the agreement leads the parties to abandon 
or refrain from entering the field(s) covered by the licence 
to the other party. Even if the licensees tool up to use the 
licensed technology within the licensed field of use, there 
may be no impact on assets used to produce outside the 
scope of the licence. It is important in this regard that the 
restriction relates to distinct product markets, industrial 
sectors or fields of use and not to customers, allocated by 
territory or by group, who purchase products falling within 
the same product market or technical field of use. The risk 
of market sharing is considered substantially greater in the 
latter case (see point (106) above). In addition, field of use 
restrictions may be necessary to promote pro-competitive 
licensing (see point (212) below).

Restrictions on the parties’ ability to carry out 
research and development

115. The hardcore restriction of competition set out in 
Article 4(1)(d) covers restrictions on any of the parties’ 
ability to carry out research and development. Both 
parties must be free to carry out independent research and 

development. This rule applies irrespective of whether the 
restriction applies to a field covered by the licence or to 
other fields. However, the mere fact that the parties agree 
to provide each other with future improvements of their 
respective technologies does not amount to a restriction 
on independent research and development. The effect on 
competition of such agreements must be assessed in the 
light of the circumstances of the individual case. Article 4(1)
(d) also does not extend to restrictions on a party to carry 
out research and development with third parties, where such 
restriction is necessary to protect the licensor’s know-how 
against disclosure. In order to be covered by the exception, 
the restrictions imposed to protect the licensor’s know-how 
against disclosure must be necessary and proportionate to 
ensure such protection. For instance, where the agreement 
designates particular employees of the licensee to be trained 
in and responsible for the use of the licensed know-how, it 
may be sufficient to oblige the licensee not to allow those 
employees to be involved in research and development with 
third parties. Other safeguards may be equally appropriate.

Restrictions on the use of the licensee’s own 
technology

116. According to Article 4(1)(d) the licensee must also be 
unrestricted in the use of its own competing technology 
rights provided that in doing so it does not make use of the 
technology rights licensed from the licensor. In relation to 
its own technology rights the licensee must not be subject 
to limitations in terms of where it produces or sells, the 
technical fields of use or product markets within which it 
produces, how much it produces or sells and the price at 
which it sells. It must also not be obliged to pay royalties 
on products produced on the basis of its own technology 
rights (see point (101)). Moreover, the licensee must not 
be restricted in licensing its own technology rights to third 
parties. When restrictions are imposed on the licensee’s use 
of its own technology rights or its right to carry out research 
and development, the competitiveness of the licensee’s tech-
nology is reduced. The effect of this is to reduce competition 
on existing product and technology markets and to reduce 
the licensee’s incentive to invest in the development and 
improvement of its technology. Article 4(1)(d) does not 
extend to restrictions on the licensee’s use of third party 
technology which competes with the licensed technology. 
Although such non-compete obligations may have foreclo-
sure effects on third party technologies (see section 4.2.7), 
they usually do not have the effect of reducing the incentive 
of licensees to invest in the development and improvement 
of their own technologies.

3.4.3. Agreements between non-competitors

117. Article 4(2) TTBER lists the hardcore restrictions 
for licensing between non-competitors. According to this 
provision, the TTBER does not cover agreements which, 
directly or indirectly, in isolation or in combination with 
other factors under the control of the parties, have as their 
object any of the following:

60 Field of use restrictions are further dealt with in points (208) ff.
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(a) the restriction of a party’s ability to determine its prices 
when selling products to third parties, without prejudice to 
the possibility to impose a maximum sale price or recom-
mend a sale price, provided that it does not amount to a 
fixed or minimum sale price as a result of pressure from, or 
incentives offered by, any of the parties;

(b) the restriction of the territory into which, or of the 
customers to whom, the licensee may passively sell the 
contract products, except:

(i) the restriction of passive sales into an exclusive territory 
or to an exclusive customer group reserved for the licensor;

(ii) the obligation to produce the contract products only for 
its own use provided that the licensee is not restricted in 
selling the contract products actively and passively as spare 
parts for its own products;

(iii) the obligation to produce the contract products only for 
a particular customer, where the licence was granted in order 
to create an alternative source of supply for that customer;

(iv) the restriction of sales to end users by a licensee oper-
ating at the wholesale level of trade;

(v) the restriction of sales to unauthorised distributors by 
the members of a selective distribution system;

(c) the restriction of active or passive sales to end users by a 
licensee which is a member of a selective distribution system 
and which operates at the retail level, without prejudice to 
the possibility of prohibiting a member of the system from 
operating out of an unauthorised place of establishment.

Price fixing

118. The hardcore restriction of competition set out in 
Article 4(2)(a) concerns the fixing of prices charged when 
selling products to third parties. More specifically, that 
provision covers restrictions which have as their direct or 
indirect object the establishment of a fixed or a minimum 
selling price or a fixed or minimum price level to be observed 
by the licensor or the licensee when selling products to third 
parties. In the case of agreements that directly establish 
the selling price, the restriction is clear-cut. However, the 
fixing of selling prices can also be achieved through indirect 
means. Examples of the latter are agreements fixing margins, 
fixing the maximum level of discounts, linking the sales 
price to the sales prices of competitors, threats, intimidation, 
warnings, penalties, or contract terminations in relation to 
observance of a given price level. Direct or indirect means 
of achieving price fixing can be made more effective when 
combined with measures to identify price-cutting, such as 
the implementation of a price monitoring system, or the 
obligation on licensees to report price deviations. Similarly, 
direct or indirect price fixing can be made more effective 
when combined with measures that reduce the licensee’s 
incentive to lower its selling price, such as the licensor 

obliging the licensee to apply a most-favoured-customer 
clause, that is to say, an obligation to grant a customer any 
more favourable terms granted to any other customer. The 
same means can be used to make maximum or recom-
mended prices work as fixed or minimum selling prices. 
However, the provision of a list of recommended prices to 
or the imposition of a maximum price on the licensee by 
the licensor is not considered in itself as leading to fixed or 
minimum selling prices.

Restrictions on passive sales by the licensee

119. Article 4(2)(b) identifies as hardcore restrictions 
of competition agreements or concerted practices that 
have as their direct or indirect object the restriction of 
passive sales 61 by licensees of products incorporating the 
licensed technology 62. Passive sales restrictions on the 
licensee may be the result of direct obligations, such as the 
obligation not to sell to certain customers or to customers 
in certain territories or the obligation to refer orders from 
these customers to other licensees. It may also result from 
indirect measures aimed at inducing the licensee to refrain 
from making such sales, such as financial incentives and 
the implementation of a monitoring system aimed at 
verifying the effective destination of the licensed products. 
Quantity limitations may be an indirect means to restrict 
passive sales. The Commission will not assume that quantity 
limitations as such serve this purpose. However, it will 
assume otherwise where quantity limitations are used to 
implement an underlying market partitioning agreement. 
Indications thereof include the adjustment of quantities 
over time to cover only local demand, the combination of 
quantity limitations and an obligation to sell minimum 
quantities in the territory, as well as minimum royalty 
obligations linked to sales in the territory, differentiated 
royalty rates depending on the destination of the products 
and the monitoring of the destination of products sold 
by individual licensees. The general hardcore restriction 
covering passive sales by licensees is subject to a number of 
exceptions, which are dealt with in points (120) to (125).

120. Exception 1: Article 4(2)(b) does not cover sales 
restrictions (both active and passive) on the licensor. All 
sales restrictions on the licensor are block exempted up 
to the market share threshold of 30%. The same applies 
to all restrictions on active sales by the licensee, with the 
exception of what is said on active selling in point (125). 
The block exemption of restrictions on active selling is 
based on the assumption that such restrictions promote 
investments, non-price competition and improvements in 
the quality of services provided by the licensees by solving 
free rider problems and hold-up problems. In the case of 
restrictions of active sales between licensees’ territories 

62 This hardcore restriction applies to technology transfer agreements 
concerning trade within the Union. In so far as technology transfer 
agreements concern exports outside the Union or imports/re-imports from 
outside the Union see judgment of the Court of Justice in Case C-306/96, 
Javico v Yves Saint Laurent [1998] ECR I-1983. In that judgment the ECJ 
held in paragraph 20 that ‘an agreement in which the reseller gives to 
the producer an undertaking that it will sell the contractual products 
on a market outside the Community cannot be regarded as having the 
object of appreciably restricting competition within the common market 
or as being capable of affecting, as such, trade between Member States’.

61 For a definition of passive sales, see point (108) of these guidelines 
and the Guidelines on Vertical Restraints cited in footnote 52, point 51.
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or customer groups, it is not necessary that the protected 
licensee has been granted an exclusive territory or an exclu-
sive customer group. The block exemption also applies to 
active sales restrictions where more than one licensee has 
been appointed for a particular territory or customer group. 
Efficiency enhancing investment is likely to be promoted 
where a licensee can be sure that it will only face active sales 
competition from a limited number of licensees inside the 
territory and not also from licensees outside the territory.

121. Exception 2: Restrictions on active and passive sales 
by licensees into an exclusive territory or to an exclusive 
customer group reserved for the licensor do not constitute 
hardcore restrictions of competition (see Article 4(2)(b)
(i)) and are block exempted. It is presumed that up to the 
market share threshold such restraints, where restrictive 
of competition, promote pro-competitive dissemination 
of technology and integration of such technology into the 
production assets of the licensee. For a territory or customer 
group to be reserved for the licensor, the licensor does not 
actually have to be producing with the licensed technology 
in the territory or for the customer group in question. 
A territory or customer group can also be reserved by the 
licensor for later exploitation.

122. Exception 3: Article 4(2)(b)(ii) brings under the block 
exemption a restriction whereby the licensee is obliged to 
produce products incorporating the licensed technology 
only for its own (captive) use. Where the contract product 
is a component the licensee can thus be obliged to use that 
product only for incorporation into its own products and 
can be obliged not to sell the product to other producers. 
The licensee must however be able to actively and passively 
sell the products as spare parts for its own products and must 
thus be able to supply third parties that perform after sale 
services on these products. Captive use restrictions are also 
dealt with in section 4.2.5.

123. Exception 4: As in the case of agreements between 
competitors (see point (112) above) the block exemption 
also applies to agreements whereby the licensee is obliged to 
produce the contract products only for a particular customer 
in order to provide that customer with an alternative source 
of supply, regardless of the duration of the licence agreement 
(cf. Article 4(2)(b)(iii)). In the case of agreements between 
non-competitors, such restrictions are unlikely to be caught 
by Article 101(1) of the Treaty.

124. Exception 5: Article 4(2)(b)(iv) brings under the 
block exemption an obligation on the licensee, if operating 
at the wholesale level of trade, not to sell to end users and 
thus only to sell to retailers. Such an obligation allows the 
licensor to assign the licensee to the wholesale distribution 
function and normally falls outside Article 101(1) 63.

125. Exception 6: Finally Article 4(2)(b)(v) brings under 
the block exemption a restriction on the licensee not to 
sell to unauthorised distributors. This exception allows 
the licensor to impose an obligation on the licensees to 
form part of a selective distribution system. In that case, 

however, the licensees must according to Article 4(2)(c) be 
permitted to sell both actively and passively to end users, 
without prejudice to the possibility to restrict the licensee 
to a wholesale function as provided for in Article 4(2)(b)(iv)
(see point (124)). Within the territory where the licensor 
operates a selective distribution system, this system may not 
be combined with exclusive territories or exclusive customer 
groups where this would lead to a restriction of active or 
passive sales to end-users as that would lead to a hardcore 
restriction under Article 4(2)(c), without prejudice to the 
possibility of prohibiting a licensee from operating out of 
an unauthorised place of establishment.

126. Restrictions on passive sales by licensees into an 
exclusive territory or customer group allocated to another 
licensee, while normally a hardcore restriction, may fall 
outside Article 101(1) of the Treaty for a certain duration 
if the restraints are objectively necessary for the protected 
licensee to penetrate a new market. This may be the case 
where licensees have to commit substantial investments in 
production assets and promotional activities in order to start 
up and develop a new market. The risks facing a new licensee 
may therefore be substantial, in particular since promotional 
expenses and investment in assets required to produce on 
the basis of a particular technology are often sunk, that is 
to say, that upon leaving that particular field of activity the 
investment cannot be used by the licensee for other activities 
or sold other than at a significant loss. For instance, the 
licensee may be the first to produce and sell a new type 
of product or the first to apply a new technology. In such 
circumstances, it is often the case that licensees would not 
enter into the licence agreement without protection for a 
certain period of time against (active and) passive sales into 
their territory or to their customer groups by other licensees. 
Where substantial investments by the licensee are necessary 
to start up and develop a new market, restrictions of passive 
sales by other licensees into such a territory or to such a 
customer group fall outside Article 101(1) for the period 
necessary for the licensee to recoup those investments. In 
most cases a period of up to two years from the date on 
which the contract product was first put on the market in 
the exclusive territory by the licensee in question or sold to 
its exclusive customer group would be considered sufficient 
for the licensee to recoup the investments made. However, 
in an individual case a longer period of protection for the 
licensee might be necessary in order for the licensee to 
recoup the costs incurred.

127. Similarly, a prohibition imposed on all licensees not to 
sell to certain categories of end users may not be restrictive 
of competition if such a restraint is objectively necessary for 
reasons of safety or health related to the dangerous nature 
of the product in question.

3.5. Excluded restrictions

128. Article 5 of the TTBER lists three types of restric-
tions that are not block exempted and which thus require 
individual assessment of their anti-competitive and 
pro-competitive effects. The purpose of Article 5 is to 
avoid block exemption of agreements that may reduce the 

63 See in this respect Case 26/76, Metro (I), [1977] ECR 1875.
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incentive to innovate. It follows from Article 5 that the 
inclusion in a licence agreement of any of the restrictions 
contained in that Article does not prevent the application 
of the block exemption to the rest of the agreement, if the 
remainder is severable from the excluded restriction(s). 
It is only the individual restriction in question that is not 
covered by the block exemption, implying that individual 
assessment is required.

Exclusive grant backs

129. Article 5(1)(a) TTBER concerns exclusive grant backs 
(that is to say an exclusive licence back to the licensor of 
the licensee’s improvement) or assignments to the licensor 
of improvements of the licensed technology. An obligation 
to grant the licensor an exclusive licence to improvements 
of the licensed technology or to assign such improvements 
to the licensor is likely to reduce the licensee’s incentive 
to innovate since it hinders the licensee in exploiting the 
improvements, including by way of licensing to third parties. 
An exclusive grant back is defined as a grant back which 
prevents the licensee (which is the innovator and licensor of 
the improvement in this case) from exploiting the improve-
ment (either for its own production or for licensing out to 
third parties). This is the case both where the improvement 
concerns the same application as the licensed technology 
and where the licensee develops new applications of the 
licensed technology. According to Article 5(1)(a) such 
obligations are not covered by the block exemption.

130. The application of Article 5 (1)(a) does not depend on 
whether or not the licensor pays consideration in return for 
acquiring the improvement or for obtaining an exclusive 
licence. However, the existence and level of such consider-
ation may be a relevant factor in the context of an individual 
assessment under Article 101. When grant backs are made 
against consideration it is less likely that the obligation 
creates a disincentive for the licensee to innovate. In the 
assessment of exclusive grant backs outside the scope of 
the block exemption the market position of the licensor 
on the technology market is also a relevant factor. The 
stronger the position of the licensor, the more likely it is that 
exclusive grant back obligations will have restrictive effects 
on competition in innovation. The stronger the position of 
the licensor’s technology the more important it is that the 
licensee can become an important source of innovation 
and future competition. The negative impact of grant back 
obligations can also be increased in case of parallel networks 
of licence agreements containing such obligations. When 
available technologies are controlled by a limited number 
of licensors that impose exclusive grant back obligations 
on licensees, the risk of anti-competitive effects is greater 
than where there are a number of technologies only some 
of which are licensed on exclusive grant back terms.

131. Non-exclusive grant back obligations are covered by 
the safe harbour of the TTBER. This is the case even where 
they are non-reciprocal, that is to say, only imposed on the 
licensee, and where under the agreement the licensor is 
entitled to feed-on the improvements to other licensees. 
A non-reciprocal grant back obligation may promote the 

dissemination of new technology by permitting the licensor 
to freely determine whether and to what extent to pass on 
its own improvements to its licensees. A feed-on clause may 
also promote the dissemination of technology, in particular 
when each licensee knows at the time of contracting that 
it will be on an equal footing with other licensees in terms 
of the technology on the basis of which it is producing.

132. Non-exclusive grant back obligations may in particular 
have negative effects on innovation in the case of cross 
licensing between competitors where a grant back obliga-
tion on both parties is combined with an obligation on both 
parties to share improvements of its own technology with 
the other party. The sharing of all improvements between 
competitors may prevent each competitor from gaining 
a competitive lead over the other (see also point (241) 
below). However, the parties are unlikely to be prevented 
from gaining a competitive lead over each other where the 
purpose of the licence is to permit them to develop their 
respective technologies and where the licence does not lead 
them to use the same technological base in the design of 
their products. This is the case where the purpose of the 
licence is to create design freedom rather than to improve 
the technological base of the licensee.

Non-challenge and termination clauses

133. The excluded restriction set out in Article 5(1)(b) 
TTBER concerns non-challenge clauses, that is to say, 
direct or indirect obligations not to challenge the validity 
of the licensor’s intellectual property, without prejudice to 
the possibility, in the case of an exclusive licence, for the 
licensor to terminate the technology transfer agreement in 
the event that the licensee challenges the validity of any of 
the licensed technology rights.

134. The reason for excluding non-challenge clauses from 
the scope of the block exemption is the fact that licensees 
are normally in the best position to determine whether or 
not an intellectual property right is invalid. In the interest 
of undistorted competition and in accordance with the 
principles underlying the protection of intellectual property, 
invalid intellectual property rights should be eliminated. 
Invalid intellectual property stifles innovation rather than 
promoting it. Article 101(1) of the Treaty is likely to apply 
to non-challenge clauses where the licensed technology is 
valuable and therefore creates a competitive disadvantage 
for undertakings that are prevented from using it or are 
only able to use it against payment of royalties. In such 
cases the conditions of Article 101(3) are unlikely to be 
fulfilled. However, if the licensed technology is related to 
a technically outdated process which the licensee does not 
use, or if the licence is granted for free, no restriction of 
competition arises 64. As to non-challenge clauses in the 
context of settlement agreements see points (242) and (243).

135. Generally a clause obliging the licensee not to chal-
lenge the ownership of the technology rights does not 

64 See in this respect Case 65/86, Bayer v Süllhofer, [1988] ECR 5249.
65 Cf. in respect of challenging the ownership of a trademark Commission 
Decision in Moosehead/Whitbread (OJ L 100, 20.4.1990, p. 32).
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constitute a restriction of competition within the meaning 
of Article 101(1). Whether or not the licensor has the 
ownership of the technology rights, the use of the tech-
nology by the licensee and any other party is dependent 
on obtaining a licence in any event, and competition would 
thus generally not be affected 65.

136. Article 5(1)(b) TTBER also excludes from the safe 
harbour of the block exemption the right, in the context 
of non-exclusive licences, for the licensor to terminate the 
agreement in the event that the licensee challenges the 
validity of any of the intellectual property rights that the 
licensor holds in the Union. Such a termination right can 
have the same effect as a non-challenge clause, in particular 
where switching away from the licensor’s technology would 
result in a significant loss to the licensee (for example where 
the licensee has already invested in specific machines or 
tools which cannot be used for producing with another 
technology) or where the licensor’s technology is a necessary 
input for the licensee’s production. For example, in the 
context of standard essential patents the licensee producing 
a standard compliant product will necessarily have to use all 
patents reading on the standard. In such a case, challenging 
the validity of the relevant patents may result in a significant 
loss if the technology transfer agreement is terminated. 
Where the licensor’s technology is not standard essential, 
but has a very significant market position, the disincentive 
to challenge may also be high considering the difficulty 
for the licensee in finding a viable alternative technology 
to license-in. The question whether the licensee’s loss of 
profit would be significant, and therefore act as a strong 
disincentive to challenge, would need to be assessed on a 
case by case basis.

137. In the scenarios described in point (136), the licensee 
may be deterred from challenging the validity of the intel-
lectual property right if it would risk the termination of the 
licensing agreement and thus face significant risks which 
go far beyond its royalty obligations. However, it should 
also be noted that, outside the context of these scenarios 
a termination clause will often not provide a significant 
disincentive to challenge and therefore not produce the 
same effect as a non-challenge clause.

138. The public interest of strengthening the incentive of 
the licensor to license out by not being forced to continue 
dealing with a licensee that challenges the very subject 
matter of the licence agreement has to be balanced against 
the public interest to eliminate any obstacle to economic 
activity which may arise where an intellectual property 
right was granted in error 66. In balancing those interests it 
should be taken into account whether the licensee fulfils 
all the obligations under the agreement at the time of the 
challenge, in particular the obligation to pay the agreed 
royalties.

139. In the case of exclusive licensing, termination clauses 
are usually less likely on balance to have anti-competitive 
effects. Once the licence is granted, the licensor may find 
itself in a particular situation of dependency, as the licensee 
will be its only source of income as regards the licensed 
technology rights if royalties are dependent on production 
with the licensed technology rights, as may often be an 
efficient way to structure royalty payments. In this scenario, 
the incentives for innovation and for licensing out could be 
undermined if, for example, the licensor were to be locked 
into an agreement with an exclusive licensee which no 
longer makes significant efforts to develop, produce and 
market the product (to be) produced with the licensed 
technology rights 67. This is why the TTBER block exempts 
termination clauses for exclusive licensing agreements as 
long as also the other conditions of the safe harbour, such as 
respecting the market share threshold, are fulfilled. Outside 
the safe harbour, a case by case assessment has to be carried 
out taking into account the different interests as described 
in point (138).

140. Moreover, the Commission takes a more favourable 
view of non-challenge and termination clauses relating to 
know-how where the recovery of the licensed know-how is 
likely to be impossible or very difficult once it is disclosed. 
In such cases, an obligation on the licensee not to challenge 
the licensed know-how promotes dissemination of new 
technology, in particular by allowing weaker licensors to 
license stronger licensees without fear of a challenge once 
the know-how has been absorbed by the licensee. Therefore, 
non-challenge and termination clauses solely concerning 
know-how are not excluded from the scope of the TTBER.

Limiting the licensee’s use or development of its 
own technology (between non-competitors)

141. In the case of agreements between non-competitors, 
Article 5 (2) excludes from the scope of the block exemp-
tion any direct or indirect obligation limiting the licensee’s 
ability to exploit its own technology rights or limiting the 
ability of the parties to the agreement to carry out research 
and development, unless that restriction is indispensable 
to prevent the disclosure of licensed know-how to third 
parties. The content of this condition is the same as that of 
Article 4(1)(d) of the hardcore list concerning agreements 
between competitors, which is dealt with in points (115) 
and (116) of these guidelines. However, in the case of agree-
ments between non-competitors it cannot be considered 
that such restrictions generally have negative effects on 
competition, or that the conditions of Article 101(3) of the 
Treaty are generally not satisfied 68. Individual assessment 
is therefore required.

142. In the case of agreements between non-competitors, 
the licensee normally does not own a competing technology. 
However, there may be cases where for the purposes of the 
block exemption the parties are considered non-competitors 
despite the fact that the licensee does own a competing 

68 See point (14) above.
69 See point (36) above.

66 Case 193/83 Windsurfing International [1986] ECR 611, paragraph 92.
67 In the context of an agreement which is technically not an exclusive 
agreement, and where a termination clause is thus not covered by the 
safe harbour of the TTBER, the licensor may, in a specific case, be in a 
similar situation of dependency in relation to a licensee with considerable 
buyer power. Such dependency will be taken into account in the individual 
assessment.
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technology. This is the case where the licensee owns a 
technology but does not license it and the licensor is not an 
actual or potential supplier on the product market. For the 
purposes of the block exemption, in such circumstances, the 
parties are neither competitors on the technology market 
nor competitors on the downstream product market 69. In 
such cases it is important to ensure that the licensee is not 
restricted in its ability to exploit its own technology and 
further develop it. This technology constitutes a competi-
tive constraint in the market, which should be preserved. 
In such a situation restrictions on the licensee’s use of its 
own technology rights or on research and development 
are normally considered to be restrictive of competition 
and not to satisfy the conditions of Article 101(3) of the 
Treaty. For instance, an obligation on the licensee to pay 
royalties not only on the basis of products it produces with 
the licensed technology but also on the basis of products it 
produces only with its own technology will generally limit 
the ability of the licensee to exploit its own technology and 
thus be excluded from the scope of the block exemption.

143. In cases where the licensee does not own a competing 
technology or is not already developing such a technology, 
a restriction on the ability of the parties to carry out inde-
pendent research and development may be restrictive of 
competition where only a few technologies are available. 
In that case the parties may be an important (potential) 
source of innovation in the market. This is particularly so 
where the parties possess the necessary assets and skills to 
carry out further research and development. In that case the 
conditions of Article 101(3) of the Treaty are unlikely to 
be fulfilled. In other cases where a number of technologies 
are available and where the parties do not possess special 
assets or skills, the restriction on research and development 
is likely either to fall outside Article 101(1) for lack of an 
appreciable restrictive effect or to satisfy the conditions of 
Article 101(3). The restraint may promote the dissemina-
tion of new technology by assuring the licensor that the 
licence does not create a new competitor and by inducing 
the licensee to focus on the exploitation and development 
of the licensed technology. Moreover, Article 101(1) only 
applies where the agreement reduces the licensee’s incen-
tive to improve and exploit its own technology. This is, 
for instance, not likely to be the case where the licensor 
is entitled to terminate the licence agreement once the 
licensee commences to produce on the basis of its own 
competing technology. Such a right does not reduce the 
licensee’s incentive to innovate, since the agreement can only 
be terminated when a commercially viable technology has 
been developed and products produced on the basis thereof 
are ready to be put on the market.

3.6. Withdrawal and non-application of the 
Block Exemption Regulation

3.6.1. Withdrawal procedure

144. According to Article 6 of the TTBER, the Commission 
and the competition authorities of the Member States may 
withdraw the benefit of the block exemption in respect of 
individual agreements that are likely to have anticompetitive 
effects (account must be taken of both actual and potential 
effects) and do not fulfil the conditions of Article 101(3) 
of the Treaty. The power of the competition authorities of 
the Member States to withdraw the benefit of the block 
exemption is limited to cases where the relevant geographic 
market is no wider than the territory of the Member State 
in question.

145. The four conditions of Article 101(3) are cumulative 
and must all be fulfilled for the exception rule to be appli-
cable 70. The block exemption can therefore be withdrawn 
where a particular agreement fails to fulfil one or more of 
the four conditions.

146. Where the withdrawal procedure is applied, the 
withdrawing authority bears the burden of proving that 
the agreement falls within the scope of Article 101(1) and 
that the agreement does not satisfy all four conditions of 
Article 101(3). Given that withdrawal implies that the 
agreement in question restricts competition within the 
meaning of Article 101(1) and does not fulfil the conditions 
of Article 101(3), withdrawal is necessarily accompanied by 
a negative decision based on Articles 5, 7 or 9 of Regulation 
(EC) No 1/2003.

147. According to Article 6 of the TTBER, withdrawal may 
in particular be warranted in the following circumstances:

(a) access of third parties’ technologies to the market is 
restricted, for instance by the cumulative effect of parallel 
networks of similar restrictive agreements prohibiting 
licensees from using third parties’ technologies;

(b) access of potential licensees to the market is restricted, 
for instance by the cumulative effect of parallel networks 
of similar restrictive agreements preventing licensors from 
licensing to other licensees or because the only technology 
owner licensing out relevant technology rights concludes 
an exclusive license with a licensee who is already active on 
the product market on the basis of substitutable technology 
rights. In order to qualify as relevant, the technology rights 
need to be both technically and commercially substitutable 
in order for the licensee to be active on the relevant product 
market.

148. Articles 4 and 5 of the TTBER, containing the list of 
hardcore restrictions of competition and excluded restric-
tions, aim at ensuring that block exempted agreements 
do not reduce the incentive to innovate, do not delay the 
dissemination of technology, and do not unduly restrict 
competition between the licensor and licensee or between 
licensees. However, the list of hardcore restrictions and the 70 See in this respect point 42 of the Guidelines on the application of 

Article 81 (3) of the Treaty, cited in footnote 3.
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list of excluded restrictions do not take into account all 
the possible impacts of licence agreements. In particular, 
the block exemption does not take account of any cumula-
tive effect of similar restrictions contained in networks 
of licence agreements. Licence agreements may lead to 
foreclosure of third parties both at the level of the licensor 
and at the level of the licensee. Foreclosure of other licen-
sors may stem from the cumulative effect of networks of 
licence agreements prohibiting the licensees from exploiting 
competing technologies, leading to the exclusion of other 
(potential) licensors. Foreclosure of licensors is likely to arise 
in cases where most of the undertakings on the market that 
could (efficiently) take a competing licence are prevented 
from doing so as a consequence of restrictive agreements 
and where potential licensees face relatively high barriers 
to entry. Foreclosure of other licensees may stem from 
the cumulative effect of licence agreements prohibiting 
licensors f rom licensing other licensees and thereby 
preventing potential licensees from gaining access to the 
necessary technology. The issue of foreclosure is examined 
in more detail in sections 4.2.2 and 4.2.7. In addition, the 
Commission is likely to withdraw the benefit of the block 
exemption where, in individual agreements, a significant 
number of licensors of competing technologies impose on 
their licensees to extend to them more favourable conditions 
agreed with other licensors.

3.6.2. Non-application of the Block Exemption 
Regulation

149. Article 7 of the TTBER enables the Commission 
to exclude from the scope of the TTBER, by means of 
regulation, parallel networks of similar agreements where 
these cover more than 50% of a relevant market. Such a 
measure is not addressed to individual undertakings but 
concerns all undertakings whose agreements are defined 
in the regulation declaring that the TTBER is not to apply.

150. Whereas withdrawal of the benefit of the TTBER by 
the Commission under Article 6 implies the adoption of 
a decision pursuant to Articles 7 or 9 of Regulation (EC) 
No 1/2003, the effect of a Commission regulation pursuant 
to Article 7 of the TTBER declaring that the TTBER is 
not to apply, is merely to remove the benefit of the TTBER 
and to restore the full application of Article 101(1) and (3) 
of the Treaty in respect of the restraints and the markets 
concerned. Following the adoption of a regulation declaring 
the TTBER not applicable for a particular market in 
respect of agreements containing certain restraints, the 
criteria developed by the relevant case law of the Union 
Courts and by notices and previous decisions adopted by 
the Commission will give guidance on the application of 
Article 101 to individual agreements. Where appropriate, 
the Commission will take a decision in an individual 
case, which can provide guidance to all the undertakings 
operating on the market concerned.

151. For the purpose of calculating the 50% market coverage 
ratio, account must be taken of each individual network of 
licence agreements containing restraints, or combinations 
of restraints, producing similar effects on the market.

152. Article 7 TTBER does not entail an obligation on 
the part of the Commission to act where the 50% market-
coverage ratio is exceeded. In general, the adoption of a 
regulation pursuant to Article 7 is appropriate when it is 
likely that access to the relevant market or competition 
in that market is appreciably restricted. In assessing the 
need to apply Article 7, the Commission will consider 
whether individual withdrawal would be a more appropriate 
remedy. This may depend, in particular, on the number of 
competing undertakings contributing to a cumulative effect 
on a market or the number of affected geographic markets 
within the Union.

153. Any regulation adopted under Article 7 must clearly 
set out its scope. Therefore the Commission must first 
define the relevant product and geographic market(s) and, 
secondly, identify the type of licensing restraint in respect 
of which the TTBER will no longer apply. As regards the 
latter aspect, the Commission may modulate the scope of 
the regulation according to the competition concern which 
it intends to address. For instance, while all parallel networks 
of non-compete arrangements will be taken into account 
for the purpose of establishing the 50% market coverage 
ratio, the Commission may nevertheless restrict the scope of 
the regulation only to non-compete obligations exceeding 
a certain duration. Thus, agreements of a shorter duration 
or of a less restrictive nature might be left unaffected, due 
to the lesser degree of foreclosure attributable to such 
restraints. Where appropriate, the Commission may also 
provide guidance by specifying the market share level 
which, in the specific market context, may be regarded as 
insufficient to bring about a significant contribution by an 
individual undertaking to the cumulative effect. In general, 
when the market share of the products incorporating a tech-
nology licensed by an individual licensor does not exceed 
5%, the agreement or network of agreements covering that 
technology is not considered to contribute significantly to 
a cumulative foreclosure effect 71.

154. The transitional period of not less than six months that 
the Commission will have to set under Article 7 (2) should 
allow the undertakings concerned to adapt their agreements 
to take account of the regulation declaring that the TTBER 
is not to apply.

155. A regulation declaring that the TTBER is not to apply 
will not affect the block exempted status of the agreements 
concerned for the period preceding its entry into force.

71 See in this respect point 8 of the Commission Notice on agreements 
of minor importance, cited in footnote 20.
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4. Application of article 101(1) and 101(3) of the treaty outside the scope of the 
TTBER

4.1. The general framework for analysis

156. Agreements that fall outside the block exemption, 
for example because the market share thresholds are 
exceeded or the agreement involves more than two parties, 
are subject to individual assessment. Agreements that 
either do not restrict competition within the meaning of 
Article 101(1) of the Treaty or which fulfil the conditions 
of Article 101(3) are valid and enforceable. It is recalled 
that there is no presumption of illegality of agreements that 
fall outside the scope of the block exemption provided that 
they do not contain hardcore restrictions of competition. 
In particular, there is no presumption that Article 101(1) 
applies merely because the market share thresholds are 
exceeded. Individual assessment based on the principles 
described in these guidelines is always required.

Safe harbour if there are sufficient independently controlled 
technologies

157. In order to promote predictability beyond the applica-
tion of the TTBER and to confine detailed analysis to 
cases that are likely to present real competition concerns, 
the Commission takes the view that outside the area of 
hardcore restrictions Article 101 of the Treaty is unlikely 
to be infringed where there are four or more independently 
controlled technologies in addition to the technologies 
controlled by the parties to the agreement that may be 
substitutable for the licensed technology at a comparable 
cost to the user. In assessing whether the technologies are 
sufficiently substitutable the relative commercial strength of 
the technologies in question must be taken into account. The 
competitive constraint imposed by a technology is limited 
if it does not constitute a commercially viable alternative 
to the licensed technology. For instance, if due to network 
effects in the market consumers have a strong preference 
for products incorporating the licensed technology, other 
technologies already on the market or likely to come to 
the market within a reasonable period of time may not 
constitute a real alternative and may therefore impose only 
a limited competitive constraint.

158. The fact that an agreement falls outside the safe 
harbour described in point (157) does not imply that the 
agreement is caught by Article 101(1) of the Treaty and, if 
so, that the conditions of Article 101(3) are not satisfied. 
As for the market share safe harbour of the TTBER, this 
additional safe harbour merely creates a presumption that 
the agreement is not prohibited by Article 101. Outside the 
safe harbour individual assessment of the agreement based 
on the principles developed in these guidelines is required.

4.1.1. The relevant factors

159. In the application of Article 101 of the Treaty to indi-
vidual cases it is necessary to take due account of the way in 

which competition operates on the market in question. The 
following factors are particularly relevant in this respect:

(a) the nature of the agreement;

(b) the market position of the parties;

(c) the market position of competitors;

(d) the market position of buyers on the relevant markets;

(e) entry barriers and

(f ) maturity of the market.

160. The importance of individual factors may vary from 
case to case and depends on all other factors. For instance, a 
high market share of the parties is usually a good indicator 
of market power, but in the case of low entry barriers it 
may not be indicative of market power. It is therefore not 
possible to provide firm rules on the importance of the 
individual factors.

161. Technology transfer agreements can take many shapes 
and forms. It is therefore important to analyse the nature 
of the agreement in terms of the competitive relationship 
between the parties and the restraints that it contains. In 
the latter regard it is necessary to go beyond the express 
terms of the agreement. The existence of implicit restraints 
may be derived from the way in which the agreement has 
been implemented by the parties and from the incentives 
that they face.

162. The market position of the parties, including any 
undertakings de facto or de jure controlled by the parties, 
provides an indication of the degree of market power, if 
any, possessed by the licensor, the licensee or both. The 
higher their market share the greater their market power is 
likely to be. This is particularly so where the market share 
reflects cost advantages or other competitive advantages 
vis-à-vis competitors. These competitive advantages may for 
instance result from being a first mover in the market, from 
holding essential patents or from having superior tech-
nology. However, market shares are always only one factor 
in assessing market positions. For instance, in particular 
in the case of technology markets, market shares may not 
always be a good indicator of the relative strength of the 
technology in question and the market share figures may 
differ considerably depending on the different calculation 
methods.

163. Market shares and possible competitive advantages and 
disadvantages are also used to assess the market position 
of competitors. The stronger the actual competitors and 

72 See in this respect Case T-228/97, Irish Sugar, [1999] ECR II-2969, 
paragraph 101.
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the greater their number the less risk there is that the 
parties will be able to exercise market power individually. 
However, if the number of competitors is rather small and 
their market position (size, costs, R&D potential, etc.) is 
rather similar, this market structure may increase the risk 
of collusion.

164. The market position of buyers provides an indication 
of whether or not one or more buyers possess buyer power. 
The first indicator of buyer power is the market share of 
the buyer on the purchase market. This share reflects the 
importance of its demand for possible suppliers. Other indi-
cators focus on the position of the buyer on its resale market, 
including characteristics such as a wide geographic spread of 
its outlets, and its brand image amongst final consumers. In 
some circumstances buyer power may prevent the licensor 
and/or the licensee from exercising market power on the 
market and thereby solve a competition problem that would 
otherwise have existed. This is particularly so when strong 
buyers have the capacity and the incentive to bring new 
sources of supply on to the market in the case of a small 
but permanent increase in relative prices. Where the strong 
buyers merely extract favourable terms from the supplier 
or simply pass on any price increase to their customers, the 
position of the buyers is not such as to prevent the exercise 
of market power by the licensee on the product market and 
therefore not such as to solve the competition problem on 
that market 72.

165. Entry barriers are measured by the extent to which 
incumbent companies can increase their price above the 
competitive level without attracting new entry. In the 
absence of entry barriers, easy and quick entry would 
render price increases unprofitable. When effective entry, 
preventing or eroding the exercise of market power, is likely 
to occur within one or two years, entry barriers can, as a 
general rule, be said to be low.

166. Entry barriers may result from a wide variety of 
factors such as economies of scale and scope, government 
regulations, especially where they establish exclusive rights, 
state aid, import tariffs, intellectual property rights, owner-
ship of resources where the supply is limited due to for 
instance natural limitations, essential facilities, a first mover 
advantage or brand loyalty of consumers created by strong 
advertising over a period of time. Restrictive agreements 
entered into by undertakings may also work as an entry 
barrier by making access more difficult and foreclosing 
(potential) competitors. Entry barriers may be present at 
all stages of the research and development, production 
and distribution process. The question whether certain of 
these factors should be described as entry barriers depends 
particularly on whether they entail sunk costs. Sunk costs 
are those costs which have to be incurred to enter or be 
active on a market but which are lost when the market is 
exited. The more costs are sunk, the more potential entrants 
have to weigh the risks of entering the market and the more 
credibly incumbents can threaten that they will match new 
competition, as sunk costs make it costly for incumbents 
to leave the market. In general, entry requires sunk costs, 
sometimes minor and sometimes major. Therefore, actual 

competition is in general more effective and will weigh 
more heavily in the assessment of a case than potential 
competition.

167. In a mature market, that is to say a market that has 
existed for some time, where the technology used is well 
known and widespread and not changing very much and in 
which demand is relatively stable or declining, restrictions 
of competition are more likely to have negative effects than 
in more dynamic markets.

168. In the assessment of particular restraints other factors 
may have to be taken into account. Such factors include 
cumulative effects, that is to say, the coverage of the market 
by similar agreements, the duration of the agreements, the 
regulatory environment and behaviour that may indicate or 
facilitate collusion such as price leadership, pre-announced 
price changes and discussions on the ‘right’ price, price 
rigidity in response to excess capacity, price discrimination 
and past collusive behaviour.

4.1.2. Negative effects of restrictive licence 
agreements

169. The negative effects on competition on the market that 
may result from restrictive technology transfer agreements 
include the following:

(a) reduction of inter-technology competition between the 
companies operating on a technology market or on a market 
for products incorporating the technologies in question, 
including facilitation of collusion, both explicit and tacit;

(b) foreclosure of competitors by raising their costs, 
restricting their access to essential inputs or otherwise 
raising barriers to entry; and

(c) reduction of intra-technology competition between 
undertakings that produce products on the basis of the 
same technology.

170. Technology transfer agreements may reduce inter-
technology competition, that is to say, competition between 
undertakings that license or produce on the basis of substi-
tutable technologies. This is particularly the case where 
reciprocal obligations are imposed. For instance, where 
competitors transfer competing technologies to each other 
and impose a reciprocal obligation to provide each other 
with future improvements of their respective technologies 
and where this agreement prevents either competitor from 
gaining a technological lead over the other, competition 
in innovation between the parties is restricted (see also 
point (241)).

171. Licensing between competitors may also facilitate 
collusion. The risk of collusion is particularly high in 
concentrated markets. Collusion requires that the under-
takings concerned have similar views on what is in their 

73 See in this respect point 36 of the Guidelines on horizontal cooperation 
agreements, cited in footnote 27.
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common interest and on how the coordination mechanisms 
function. For collusion to work the undertakings must 
also be able to monitor each other’s market behaviour and 
there must be adequate deterrents to ensure that there is 
an incentive not to depart from the common policy on the 
market, while entry barriers must be high enough to limit 
entry or expansion by outsiders. Agreements can facilitate 
collusion by increasing transparency in the market, by 
controlling certain behaviour and by raising barriers to entry. 
Collusion can also exceptionally be facilitated by licensing 
agreements that lead to a high degree of commonality of 
costs, because undertakings that have similar costs are more 
likely to have similar views on the terms of coordination 73.

172. Licence agreements may also affect inter-technology 
competition by creating barriers to entry for and expan-
sion by competitors. Such foreclosure effects may stem 
from restraints that prevent licensees from licensing from 
third parties or create disincentives for them to do so. For 
instance, third parties may be foreclosed where incumbent 
licensors impose non-compete obligations on licensees to 
such an extent that an insufficient number of licensees are 
available to third parties and where entry at the level of 
licensees is difficult. Suppliers of substitutable technologies 
may also be foreclosed where a licensor with a sufficient 
degree of market power ties together various parts of a 
technology and licenses them together as a package while 
only part of the package is essential to produce a certain 
product.

173. Licence agreements may also reduce intra-technology 
competition, that is to say, competition between undertak-
ings that produce on the basis of the same technology. 
An agreement imposing territorial restraints on licensees, 
preventing them from selling into each other’s territory 
reduces competition between them. Licence agreements 
may also reduce intra-technology competition by facilitating 
collusion between licensees. Moreover, licence agreements 
that reduce intra-technology competition may facilitate 
collusion between owners of competing technologies or 
reduce inter-technology competition by raising barriers 
to entry.

4.1.3. Positive effects of restrictive licence agree-
ments and the framework for analysing such effects

174. Even restrictive licence agreements often also produce 
pro-competitive effects in the form of efficiencies, which 
may outweigh their anti-competitive effects. The assessment 
of the possible pro-competitive effects takes place within the 
framework of Article 101(3), which contains an exception 
from the prohibition rule of Article 101(1) of the Treaty. For 

that exception to be applicable the licence agreement must 
produce objective economic benefits, the restrictions on 
competition must be indispensable to attain the efficiencies, 
consumers must receive a fair share of the efficiency gains, 
and the agreement must not afford the parties the possibility 
of eliminating competition in respect of a substantial part 
of the products concerned. An undertaking that relies on 
Article 101(3) must demonstrate, by means of convincing 
arguments and evidence, that the conditions for obtaining 
an exemption are satisfied 74.

175. The assessment of restrictive agreements under 
Article 101(3) of the Treaty is made within the actual 
context in which they occur 75 and on the basis of the 
facts existing at any given point in time. The assessment 
is therefore sensitive to material changes in the facts. The 
exception rule of Article 101(3) applies as long as the four 
conditions are fulfilled and ceases to apply when that is no 
longer the case 76. However, when applying Article 101(3) 
it is necessary to take into account the initial sunk invest-
ments made by any of the parties and the time needed and 
the restraints required to commit and recoup an efficiency 
enhancing investment. Article 101 cannot be applied 
without considering the ex ante investment and the risks 
relating thereto. The risk facing the parties and the sunk 
investment that must be committed to implement the 
agreement can thus lead to the agreement falling outside 
Article 101(1) or fulfilling the conditions of Article 101(3), 
as the case may be, for the period of time required to recoup 
the investment.

176. The first condition of Article 101(3) of the Treaty 
requires an assessment of the objective benefits in terms 
of efficiencies produced by the agreement. In this respect, 
licence agreements have the potential of bringing together 
complementary technologies and other assets allowing new 
or improved products to be put on the market or existing 
products to be produced at lower cost. Outside the context 
of hardcore cartels, licensing often occurs because it is more 
efficient for the licensor to licence the technology than to 
exploit it itself. This may particularly be the case where 
the licensee already has access to the necessary production 
assets. The agreement then allows the licensee to gain 
access to a technology that can be combined with those 
assets, allowing it to exploit new or improved technolo-
gies. Another example of potentially efficiency enhancing 
licensing is where the licensee already has a technology 
and the combination of this technology and the licensor’s 
technology gives rise to synergies. When the two technolo-
gies are combined the licensee may be able to attain a cost/
output configuration that would not otherwise be possible. 
Licence agreements may also give rise to efficiencies at the 
distribution stage in the same way as vertical distribution 
agreements. Such efficiencies can take the form of cost 
savings or the provision of valuable services to consumers. 
The positive effects of vertical agreements are described in 
the Guidelines on Vertical Restraints 77. A further example 
of possible efficiency gains is to be found in agreements 

77 Cited in footnote 52. See in particular paragraphs 106 et seq.
78 As to these concepts see section 4.4.1.

74 Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P 
GlaxoSmithKline Services and Others v Commission and Others [2009] 
ECR I-9291, paragraph 82.
75 See Joined Cases 25/84 and 26/84, Ford, [1985] ECR 2725; Joined 
Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline 
Services and Others v Commission and Others [2009] ECR I-9291, 
paragraph 103.
76 See in this respect for example Commission Decision of 3 March 1999, 
TPS (OJ L 90, 2.4.1999, p. 6). Similarly, the prohibition of Article 101 (1) 
also only applies as long as the agreement has a restrictive object or 
restrictive effects.
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whereby technology owners assemble a technology package 
for licensing to third parties. Such pooling arrangements 
may in particular reduce transaction costs, as licensees do 
not have to conclude separate licence agreements with each 
licensor. Pro-competitive licensing may also occur to ensure 
design freedom. In sectors where large numbers of intel-
lectual property rights exist and where individual products 
may infringe upon a number of existing and future property 
rights, licence agreements whereby the parties agree not 
to assert their property rights against each other are often 
pro-competitive because they allow the parties to develop 
their respective technologies without the risk of subsequent 
infringement claims.

177. In the application of the indispensability test contained 
in Article 101(3) of the Treaty the Commission will in 
particular examine whether individual restrictions make 
it possible to perform the activity in question more effi-
ciently than would have been the case in the absence of 
the restriction concerned. In making this assessment the 
market conditions and the realities facing the parties must 
be taken into account. Undertakings invoking the benefit 
of Article 101(3) are not required to consider hypothetical 
and theoretical alternatives. They must, however, explain and 
demonstrate why seemingly realistic and significantly less 
restrictive alternatives would be significantly less efficient. If 
the application of what appears to be a commercially realistic 
and less restrictive alternative would lead to a significant 
loss of efficiencies, the restriction in question is treated as 
indispensable. In some cases, it may also be necessary to 
examine whether the agreement as such is indispensable 
to achieve the efficiencies. This may for example be so in 
the case of technology pools that include complementary 
but non-essential technologies 78, in which case it must be 
examined to what extent the inclusion of those technologies 
gives rise to particular efficiencies or whether, without a 
significant loss of efficiencies, the pool could be limited 
to technologies for which there are no substitutes. In the 
case of simple licensing between two parties it is generally 
not necessary to go beyond an examination of whether 
individual restraints are indispensable. Normally there is no 
less restrictive alternative to the licence agreement as such.

178. The condition that consumers must receive a fair share 
of the benefits implies that consumers of the products 
produced under the licence must at least be compensated 
for the negative effects of the agreement 79. This means that 
the efficiency gains must fully off-set the likely negative 
impact on prices, output and other relevant factors caused 
by the agreement. They may do so by changing the cost 

structure of the undertakings concerned, giving them an 
incentive to reduce price, or by allowing consumers to gain 
access to new or improved products, compensating for any 
likely price increase 80.

179. The last condition of Article 101(3) of the Treaty, 
according to which the agreement must not afford the 
parties the possibility of eliminating competition in respect 
of a substantial part of the products concerned, presupposes 
an analysis of remaining competitive pressures on the 
market and the impact of the agreement on such sources 
of competition. In the application of the last condition of 
Article 101(3) the relationship between Article 101(3) and 
Article 102 must be taken into account. According to settled 
case law, the application of Article 101(3) cannot prevent 
the application of Article 102 of the Treaty 81. Moreover, 
since Articles 101 and 102 both pursue the aim of main-
taining effective competition on the market, consistency 
requires that Article 101(3) be interpreted as precluding any 
application of the exception rule to restrictive agreements 
that constitute an abuse of a dominant position 82.

180. The fact that the agreement substantially reduces 
one dimension of competition does not necessarily mean 
that competition is eliminated within the meaning of 
Article 101(3). A technology pool, for instance, can result 
in an industry standard, leading to a situation in which there 
is little competition in terms of the technological format. 
Once the main players in the market adopt a certain format, 
network effects may make it very difficult for alternative 
formats to survive. This does not imply, however, that the 
creation of a de facto industry standard always eliminates 
competition within the meaning of the last condition of 
Article 101(3). Within the standard, suppliers may compete 
on price, quality and product features. However, in order 
for the agreement to comply with Article 101(3), it must 
be ensured that the agreement does not unduly restrict 
competition and does not unduly restrict future innovation.

4.2. Application of Article 101 to various types 
of licensing restraints

181. This section deals with various types of restraints that 
are commonly included in licence agreements. Given their 
prevalence it is useful to provide guidance as to how they are 
assessed outside the safe harbour of the TTBER. Restraints 
that have already been dealt with in the other sections of 
these guidelines, in particular sections 3.4 and 3.5, are only 
dealt with briefly in this section.

182. This section covers both agreements between non-
competitors and agreements between competitors. In 
respect of the latter a distinction is made – where appro-
priate – between reciprocal and non-reciprocal agreements. 
No such distinction is required in the case of agreements 
between non-competitors. Indeed, when undertakings are 
neither actual nor potential competitors on a relevant tech-
nology market or on a market for products incorporating the 
licensed technology, a reciprocal licence is for all practical 
purposes no different from two separate licences. The 
situation is different for arrangements whereby the parties 

79 See point 85 of the Guidelines on the application of Article 81 (3) of 
the Treaty, cited in footnote 3.
80 Idem, paragraphs 98 and 102.
81 See by analogy paragraph 130 of Joined Cases C-395/96 P and 
C-396/96 P, Compagnie Maritime Belge, cited in footnote 3. Similarly, 
the application of Article 101 (3) does not prevent the application of the 
Treaty rules on the free movement of goods, services, persons and capital. 
These provisions are in certain circumstances applicable to agreements, 
decisions and concerted practices within the meaning of Article 101, see 
to that effect Case C-309/99, Wouters, [2002] ECR I-1577, paragraph 120.
82 See in this respect Case T-51/89, Tetra Pak (I), [1990] ECR II-309. See 
also point 106 of the Guidelines on the application of Article 81 (3) of the 
Treaty cited in footnote 3 above.
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assemble a technology package, which is then licensed to 
third parties. Such arrangements are technology pools, 
which are dealt with in section 4.

183. This section does not deal with obligations in licence 
agreements that are generally not restrictive of competition 
within the meaning of Article 101(1) of the Treaty. These 
obligations include but are not limited to:

(a) confidentiality obligations;

(b) obligations on licensees not to sub-license;

(c) obligations not to use the licensed technology rights 
after the expiry of the agreement, provided that the licensed 
technology rights remain valid and in force;

(d) obligations to assist the licensor in enforcing the licensed 
intellectual property rights;

(e) obligations to pay minimum royalties or to produce a 
minimum quantity of products incorporating the licensed 
technology; and

(f ) obligations to use the licensor’s trade mark or indicate 
the name of the licensor on the product.

4.2.1. Royalty obligations

184. The parties to a licence agreement are normally free to 
determine the royalty payable by the licensee and its mode 
of payment without being caught by Article 101(1) of the 
Treaty. This principle applies both to agreements between 
competitors and agreements between non-competitors. 
Royalty obligations may for instance take the form of 
lump sum payments, a percentage of the selling price or a 
fixed amount for each product incorporating the licensed 
technology. In cases where the licensed technology relates 
to an input which is incorporated into a final product it is 
as a general rule not restrictive of competition that royalties 
are calculated on the basis of the price of the final product, 
provided that it incorporates the licensed technology 83. In 
the case of software licensing royalties based on the number 
of users and royalties calculated on a per machine basis are 
generally compatible with Article 101(1).

185. In the case of licence agreements between competitors 
it should be borne in mind (see points (100) to (101) and 
(116) above) that in a limited number of circumstances 
royalty obligations may amount to price fixing, which is 
considered a hardcore restriction (see Article 4(1)(a)). It is 
a hardcore restriction under Article 4(1)(a) if competitors 
provide for reciprocal running royalties in circumstances 
where the licence is a sham, in that its purpose is not to 
allow an integration of complementary technologies or to 
achieve another pro-competitive aim. It is also a hardcore 
restriction under Article 4(1)(a) and 4 (1)(d) if royalties 

extend to products produced solely with the licensee’s own 
technology rights.

186. Other types of royalty arrangements between competi-
tors are block exempted up to the market share threshold 
of 20% even if they restrict competition. Outside the safe 
harbour of the block exemption Article 101(1) of the Treaty 
may be applicable where competitors cross license and 
impose running royalties that are clearly disproportionate 
compared to the market value of the licence and where 
such royalties have a significant impact on market prices. 
In assessing whether the royalties are disproportionate it is 
necessary to examine the royalties paid by other licensees 
on the product market for the same or substitute tech-
nologies. In such cases it is unlikely that the conditions of 
Article 101(3) are satisfied.

187. Notwithstanding the fact that the block exemption 
only applies as long as the technology rights are valid 
and in force, the parties can normally agree to extend 
royalty obligations beyond the period of validity of the 
licensed intellectual property rights without falling foul of 
Article 101(1) of the Treaty. Once these rights expire, third 
parties can legally exploit the technology in question and 
compete with the parties to the agreement. Such actual and 
potential competition will normally be sufficient to ensure 
that the obligation in question does not have appreciable 
anti-competitive effects.

188. In the case of agreements between non-competitors 
the block exemption covers agreements whereby royalties 
are calculated on the basis of both products produced 
with the licensed technology and products produced with 
technologies licensed from third parties. Such arrangements 
may facilitate the metering of royalties. However, they may 
also lead to foreclosure by increasing the cost of using third 
party inputs and may thus have effects similar to those of 
a non-compete obligation. If royalties are paid not just on 
products produced with the licensed technology but also 
on products produced with third party technology, then 
the royalties will increase the cost of the latter products 
and reduce demand for third party technology. Outside 
the scope of the block exemption the question whether 
the restriction has foreclosure effects must therefore be 
considered. For that purpose it is appropriate to use the 
analytical framework set out in section 4.2.7 below. In the 
case of appreciable foreclosure effects such agreements 
are caught by Article 101(1) of the Treaty and unlikely to 
fulfil the conditions of Article 101(3), unless there is no 
other practical way of calculating and monitoring royalty 
payments.

4.2.2. Exclusive licensing and sales restrictions

189. For the purpose of these guidelines, it is useful to 
distinguish between restrictions as to production within a 
given territory (exclusive or sole licences) and restrictions on 
the sale of products incorporating the licensed technology 
into a given territory and to a given customer group (sales 
restrictions).83 This is without prejudice to the possible application of Article 102 TFEU 

to the setting of royalties (see Case 27/76, United Brands, paragraph 250, 
see also Case C-385/07 P, Der Grüne Punkt — Duales System Deutschland 
GmbH [2009] ECR I-6155, paragraph 142).
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4.2.2.1. Exclusive and sole licences

190. An ‘exclusive licence’ means that the licensor itself is not 
permitted to produce on the basis of the licensed technology 
rights, nor is it permitted to license the licensed technology 
rights to third parties, in general or for a particular use or in 
a particular territory. This means that, in general or for that 
particular use or in that particular territory, the licensee is 
the only one allowed to produce on the basis of the licensed 
technology rights.

191. Where the licensor undertakes not to produce itself 
or license others to produce within a given territory, this 
territory may cover the whole world or any part of it. Where 
the licensor undertakes only not to licence third parties to 
produce within a given territory, the licence is a sole licence. 
Exclusive or sole licensing is often accompanied by sales 
restrictions that limit the parties as to where they may sell 
products incorporating the licensed technology.

192. Reciprocal exclusive licensing between competitors 
falls under Article 4(1)(c) TTBER, which identifies market 
and customer sharing between competitors as a hardcore 
restriction. Reciprocal sole licensing between competitors is, 
however, block exempted up to the market share threshold 
of 20%. Under such an agreement the parties mutually 
commit not to license their competing technologies to third 
parties. In cases where the parties have a significant degree 
of market power such agreements may facilitate collusion 
by ensuring that the parties are the only sources of output 
in the market based on the licensed technologies.

193. Non-reciprocal exclusive licensing between competi-
tors is block exempted up to the market share threshold of 
20%. Above the market share threshold it is necessary to 
analyse the likely anti-competitive effects of such exclu-
sive licensing. Where the exclusive licence is world-wide 
it implies that the licensor leaves the market. In cases 
where exclusivity is limited to a particular territory such 
as a Member State the agreement implies that the licensor 
abstains from producing goods and services inside the 
territory in question. In the context of Article 101(1) of the 
Treaty, the competitive significance of the licensor must, in 
particular, be assessed. If the licensor has a limited market 
position on the product market or lacks the capacity to 
effectively exploit the technology in the licensee’s territory, 
the agreement is unlikely to be caught by Article 101(1). 
A special case exists where the licensor and the licensee 
only compete on the technology market and the licensor, 
for instance being a research institute or a small research 
based undertaking, lacks the production and distribution 
assets to effectively bring to market products incorporating 
the licensed technology. In such cases Article 101(1) is 
unlikely to be infringed.

194. Exclusive licensing between non-competitors – to the 
extent that it is caught by Article 101(1) of the Treaty 84 – is 
likely to fulfil the conditions of Article 101(3). The right to 
grant an exclusive licence is generally necessary in order to 

induce the licensee to invest in the licensed technology and 
to bring the products to market in a timely manner. This is 
in particular the case where the licensee must make large 
investments in further developing the licensed technology. 
To intervene against the exclusivity once the licensee has 
made a commercial success of the licensed technology 
would deprive the licensee of the fruits of its success and 
would be detrimental to competition, the dissemination of 
technology and innovation. The Commission will therefore 
only exceptionally intervene against exclusive licensing in 
agreements between non-competitors, irrespective of the 
territorial scope of the licence.

195. However, if the licensee already owns a substitutable 
technology used for in-house production, the exclusive 
license might not be necessary in order to give incentives 
to the licensee to bring a product to the market. In such 
a scenario, the exclusive licensing may instead be caught 
by Article 101(1) of the Treaty, in particular where the 
licensee has market power on the product market. The main 
situation in which intervention may be warranted is where 
a dominant licensee obtains an exclusive licence to one or 
more competing technologies. Such agreements are likely 
to be caught by Article 101(1) and unlikely to fulfil the 
conditions of Article 101(3). However, for Article 101(1) 
to apply entry into the technology market must be difficult 
and the licensed technology must constitute a real source 
of competition on the market. In such circumstances an 
exclusive licence may foreclose third party licensees, raise 
the barriers to entry and allow the licensee to preserve its 
market power.

196. Arrangements whereby two or more parties cross 
licence each other and undertake not to licence third parties 
give rise to particular concerns when the package of tech-
nologies resulting from the cross licences creates a de facto 
industry standard to which third parties must have access in 
order to compete effectively on the market. In such cases the 
agreement creates a closed standard reserved for the parties. 
The Commission will assess such arrangements according 
to the same principles as those applied to technology pools 
(see section 4.4). There will normally be a requirement that 
the technologies which support such a standard be licensed 
to third parties on fair, reasonable and non-discriminatory 
terms 85. Where the parties to the arrangement compete with 
third parties on an existing product market and the arrange-
ment relates to that product market, a closed standard is 
likely to have substantial exclusionary effects. This negative 
impact on competition can only be avoided by licensing 
also to third parties.

4.2.2.2. Sales restrictions

197. Also as regards sales restrictions there is an important 
distinction to be made between licensing between competi-
tors and between non-competitors.

85 See in this respect the Commission’s Notice in the Canon/Kodak Case 
(OJ C 330, 1.11.1997, p. 10) and the IGR Stereo Television Case mentioned 
in the XI Report on Competition Policy, paragraph 94.84 See the judgment in Nungesser cited in footnote 13.
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198. Restrictions on active and passive sales by one or both 
parties in a reciprocal agreement between competitors are 
hardcore restrictions of competition under Article 4(1)(c) 
TTBER. Such sales restrictions are caught by Article 101(1) 
and are unlikely to fulfil the conditions of Article 101(3). 
Such restrictions are generally considered market sharing, 
since they prevent the affected party from selling actively 
and passively into territories and to customer groups which 
it actually served or could realistically have served in the 
absence of the agreement.

199. In the case of non-reciprocal agreements between 
competitors the block exemption applies to restrictions on 
active and/or passive sales by the licensee or the licensor 
into the exclusive territory or to the exclusive customer 
group reserved for the other party (see Article 4(1)(c)(i) 
TTBER). Above the market share threshold of 20% sales 
restrictions between licensor and licensee are caught by 
Article 101(1) of the Treaty when one or both of the parties 
have a significant degree of market power. Such restrictions 
may, however, be indispensable for the dissemination of 
valuable technologies and may therefore fulfil the conditions 
of Article 101(3). This may be the case where the licensor 
has a relatively weak market position in the territory where 
it exploits the technology itself. In such circumstances 
restrictions on active sales in particular may be indispensable 
to induce the licensor to grant the licence. In the absence 
of such restrictions the licensor would risk facing active 
competition in its main area of activity. Similarly, restrictions 
on active sales by the licensor may be indispensable, in 
particular, where the licensee has a relatively weak market 
position in the territory allocated to it and has to make 
significant investments in order to efficiently exploit the 
licensed technology.

200. The block exemption also covers restrictions on active 
sales into the territory or to the customer group allocated 
to another licensee, which was not a competitor of the 
licensor at the time when it concluded the licence agree-
ment with the licensor. This is, however, only the case 
when the agreement between the parties in question is 
non-reciprocal (see Article 4(1)(c)(ii) TTBER). Above 
the market share threshold such active sales restrictions are 
likely to be caught by Article 101(1) of the Treaty when 
the parties have a significant degree of market power. The 
restraint is nevertheless likely to be indispensable within the 
meaning of Article 101(3) for the period of time required 
for the protected licensee to penetrate a new market and 
establish a market presence in the allocated territory or vis-
à-vis the allocated customer group. This protection against 
active sales allows the licensee to overcome the asymmetry, 
which it faces due to the fact that some of the licensees are 
competing undertakings of the licensor and thus already 
established on the market. Restrictions on passive sales by 
licensees into a territory or to a customer group allocated to 
another licensee are hardcore restrictions under Article 4(1)
(c) of the TTBER.

201. In the case of agreements between non-competitors 
sales restrictions between the licensor and a licensee are 
block exempted up to the market share threshold of 30%. 

Above the market share threshold restrictions on active and 
passive sales by licensees to territories or customer groups 
reserved exclusively for the licensor may be indispensable 
for the dissemination of valuable technologies and there-
fore fall outside Article 101(1) or fulfil the conditions of 
Article 101(3) of the Treaty. This may be the case where the 
licensor has a relatively weak market position in the territory 
where it exploits itself the technology. In such circumstances 
restrictions on active sales in particular may be indispensable 
to induce the licensor to grant the licence. In the absence 
of such restrictions the licensor would risk facing active 
competition in its main area of activity. In other cases sales 
restrictions on the licensee may be caught by Article 101(1) 
and may not fulfil the conditions of Article 101(3). This is 
likely to be the case where the licensor individually has a 
significant degree of market power and also where a series 
of similar agreements concluded by licensors which together 
hold a strong position on the market have a cumulative 
effect.

202. Sales restrictions on the licensor, when caught by 
Article 101(1) of the Treaty, are likely to fulfil the conditions 
of Article 101(3) unless there are no real alternatives to the 
licensor’s technology on the market or such alternatives are 
licensed by the licensee from third parties. Such restrictions 
and in particular restrictions on active sales are likely to 
be indispensable within the meaning of Article 101(3) in 
order to induce the licensee to invest in the production, 
marketing and sale of the products incorporating the 
licensed technology. It is likely that the licensee’s incentive 
to invest would be significantly reduced if it faced direct 
competition from the licensor whose production costs 
are not burdened by royalty payments, possibly leading to 
sub-optimal levels of investment.

203. As regards sales restrictions between licensees in 
agreements between non-competitors, the TTBER block 
exempts restrictions on active selling between territories 
or customer groups. Above the market share threshold of 
30% restrictions on active sales between licensees’ territories 
and customer groups limit intra-technology competition 
and are likely to be caught by Article 101(1) of the Treaty 
when the individual licensee has a significant degree of 
market power. However, such restrictions may fulfil the 
conditions of Article 101(3) where they are necessary to 
prevent free riding and to induce the licensee to make 
the investment necessary for efficient exploitation of the 
licensed technology inside its territory and to promote 
sales of the licensed product. Restrictions on passive sales 
are covered by the hardcore list of Article 4(2)(b) of the 
TTBER (see points (119) to (127) above).

4.2.3. Output restrictions

204. Reciprocal output restrictions in licence agreements 
between competitors constitute a hardcore restriction as 
set out in Article 4(1)(b) of the TTBER (see point (103) 
above). Article 4(1)(b) does not cover output restrictions on 
the licensor’s technology imposed on the licensee in a non-
reciprocal agreement or on one of the licensees in an recip-
rocal agreement. Such restrictions are block exempted up to 



250

EuropEan CompEtition Law Commission Communication No 2014/C 89/03

the market share threshold of 20%. Above the market share 
threshold, output restrictions on the licensee may restrict 
competition where the parties have a significant degree of 
market power. However, Article 101(3) is likely to apply in 
cases where the licensor’s technology is substantially better 
than the licensee’s technology and the output limitation 
substantially exceeds the output of the licensee prior to the 
conclusion of the agreement. In that case the effect of the 
output limitation is limited even in markets where demand 
is growing. In the application of Article 101(3) of the Treaty 
it must also be taken into account that such restrictions may 
be necessary in order to induce the licensor to disseminate 
its technology as widely as possible. For instance, a licensor 
may be reluctant to license its competitors if it cannot limit 
the licence to a particular production site with a specific 
capacity (a site licence). Where the licence agreement leads 
to a real integration of complementary assets, output restric-
tions on the licensee may therefore fulfil the conditions 
of Article 101(3). However, this is unlikely to be the case 
where the parties have substantial market power.

205. Output restrictions in licence agreements between 
non-competitors are block exempted up to the market share 
threshold of 30%. The main anti-competitive risk flowing 
from output restrictions on licensees in agreements between 
non-competitors is reduced intra-technology competition 
between licensees. The significance of such anti-competitive 
effects depends on the market position of the licensor and 
the licensees and the extent to which the output limita-
tion prevents the licensee from satisfying demand for the 
products incorporating the licensed technology.

206. When output restrictions are combined with exclusive 
territories or exclusive customer groups, the restrictive 
effects are increased. The combination of the two types of 
restraints makes it more likely that the agreement serves 
to partition markets.

207. Output limitations imposed on the licensee in agree-
ments between non-competitors may also have pro-compet-
itive effects by promoting the dissemination of technology. 
As a supplier of technology, the licensor should normally 
be free to determine the output produced with the licensed 
technology by the licensee. If the licensor were not free to 
determine the output of the licensee, a number of licence 
agreements might not come into existence in the first place, 
which would have a negative impact on the dissemination 
of new technology. This is particularly likely to be the case 
where the licensor is also a producer, since the licensee’s 
output may find its way back into the licensor’s main 
area of operation and thus have a direct impact on those 
activities. On the other hand, it is less likely that output 
restrictions are necessary in order to ensure dissemination 
of the licensor’s technology when they are combined with 
sales restrictions on the licensee prohibiting it from selling 
into a territory or customer group reserved for the licensor.

4.2.4. Field of use restrictions

208. Under a field of use restriction the licence is either 
limited to one or more technical fields of application or one 

or more product markets or industrial sectors. An industrial 
sector may encompass several product markets but not part 
of a product market. There are many cases in which the same 
technology can be used to make different products or can be 
incorporated into products belonging to different product 
markets. A new moulding technology may for instance be 
used to make plastic bottles and plastic glasses, each product 
belonging to a separate product market. However, a single 
product market may encompass several technical fields of 
use. For instance a new engine technology may be employed 
in four cylinder engines and six cylinder engines. Similarly, 
a technology to make chipsets may be used to produce 
chipsets with up to four CPUs and more than four CPUs. 
A licence limiting the use of the licensed technology to 
produce say four cylinder engines and chipsets with up to 
four CPUs constitutes a technical field of use restriction.

209. Given that field of use restrictions are covered by the 
block exemption and that certain customer restrictions 
are hardcore restrictions under Articles 4 (1)(c) and 4 (2)
(b) of the TTBER, it is important to distinguish the two 
categories of restrictions. A customer restriction presup-
poses that specific customer groups are identified and 
that the parties are restricted in selling to such identified 
groups. The fact that a technical field of use restriction 
may correspond to certain groups of customers within a 
product market does not imply that the restraint is to be 
classified as a customer restriction. For instance, the fact 
that certain customers buy predominantly or exclusively 
chipsets with more than four CPUs does not imply that a 
licence which is limited to chipsets with up to four CPUs 
constitutes a customer restriction. However, the field of use 
must be defined objectively by reference to identified and 
meaningful technical characteristics of the contract product.

210. Because certain output restrictions are hardcore restric-
tions under Article 4(1)(b) of the TTBER, it is important 
to note that field of use restrictions are not considered to 
be output restrictions because a field of use restriction does 
not limit the output the licensee may produce within the 
licensed field of use.

211. A field of use restriction limits the exploitation of the 
licensed technology by the licensee to one or more particular 
fields of use without limiting the licensor’s ability to exploit 
the licensed technology. In addition, as with territories, 
these fields of use can be allocated to the licensee under an 
exclusive or sole licence. Field of use restrictions combined 
with an exclusive or sole licence also restrict the licensor’s 
ability to exploit its own technology, by preventing it 
from exploiting it itself, including by way of licensing to 
others. In the case of a sole license only licensing to third 
parties is restricted. Field of use restrictions combined with 
exclusive and sole licences are treated in the same way as 
the exclusive and sole licenses dealt with in section 4.2.2 
above. In particular, for licensing between competitors, this 
means that reciprocal exclusive licensing is hardcore under 
Article 4(1)(c).

212. Field of use restrictions may have pro-competitive 
effects by encouraging the licensor to license its technology 
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for applications that fall outside its main area of focus. If 
the licensor could not prevent licensees from operating in 
fields where it exploits the technology itself or in fields 
where the value of the technology is not yet well established, 
it would be likely to create a disincentive for the licensor 
to license or would lead it to charge a higher royalty. The 
fact that in certain sectors licensing often occurs to ensure 
design freedom by preventing infringement claims must 
also be taken into account. Within the scope of the licence 
the licensee is able to develop its own technology without 
fearing infringement claims by the licensor.

213. Field of use restrictions on licensees in agreements 
between actual or potential competitors are block exempted 
up to the market share threshold of 20%. The main competi-
tive concern in the case of such restrictions is the risk 
that the licensee ceases to be a competitive force outside 
the licensed field of use. This risk is greater in the case of 
cross licensing between competitors where the agreement 
provides for asymmetrical field of use restrictions. A field of 
use restriction is asymmetrical where one party is permitted 
to use the licensed technology within one industrial sector, 
product market or technical field of use and the other party 
is permitted to use the other licensed technology within 
another industrial sector, product market or technical field 
of use. Competition concerns may in particular arise where 
the licensee’s production facility, which is tooled up to use 
the licensed technology, is also used to produce products 
outside the licensed field of use with its own technology. If 
the agreement is likely to lead the licensee to reduce output 
outside the licensed field of use, the agreement is likely 
to be caught by Article 101(1). Symmetrical field of use 
restrictions, that is to say, agreements whereby the parties 
are licensed to use each other’s technologies within the same 
field (s) of use, are unlikely to be caught by Article 101(1) 
of the Treaty. Such agreements are unlikely to restrict 
competition that existed in the absence of the agreement. 
Article 101(1) is also unlikely to apply in the case of agree-
ments that merely enable the licensee to develop and 
exploit its own technology within the scope of the licence 
without fearing infringement claims by the licensor. In such 
circumstances field of use restrictions do not in themselves 
restrict competition that existed in the absence of the 
agreement. In the absence of the agreement the licensee 
also risked infringement claims outside the scope of the 
licensed field of use. However, if the licensee terminates 
or scales back its activities in the area outside the licensed 
field of use without business justification, this may be an 
indication of an underlying market sharing arrangement 
amounting to a hardcore restriction under Article 4(1)(c) 
of the TTBER.

214. Field of use restrictions on licensee and licensor in 
agreements between non-competitors are block exempted 
up to the market share threshold of 30%. Field of use restric-
tions in agreements between non-competitors whereby the 
licensor reserves one or more product markets or technical 
fields of use for itself are generally either non-restrictive 
of competition or efficiency enhancing. They promote 
dissemination of new technology by giving the licensor 
an incentive to license for exploitation in fields in which it 

does not want to exploit the technology itself. If the licensor 
could not prevent licensees from operating in fields where 
the licensor exploits the technology itself, it would be likely 
to create a disincentive for the licensor to licence.

215. In agreements between non-competitors the licensor is 
normally also entitled to grant sole or exclusive licences to 
different licensees limited to one or more fields of use. Such 
restrictions limit intra-technology competition between 
licensees in the same way as exclusive licensing and are 
analysed in the same way (see section 4.2.2.1 above).

4.2.5. Captive use restrictions

216. A captive use restriction can be defined as an obliga-
tion on the licensee to limit its production of the licensed 
product to the quantities required for the production of 
its own products and for the maintenance and repair of its 
own products. In other words, this type of use restriction 
takes the form of an obligation on the licensee to use the 
products incorporating the licensed technology only as an 
input for incorporation into its own production; it does not 
cover the sale of the licensed product for incorporation into 
the products of other producers. Captive use restrictions 
are block exempted up to the respective market share 
thresholds of 20% and 30%. Outside the scope of the block 
exemption it is necessary to examine the pro-competitive 
and anti-competitive effects of the restraint. In this respect it 
is necessary to distinguish agreements between competitors 
from agreements between non-competitors.

217. In the case of licence agreements between competitors 
a restriction that imposes on the licensee to produce under 
the licence only for incorporation into its own products 
prevents it from supplying components to third party 
producers. If prior to the conclusion of the agreement, the 
licensee was not an actual or likely potential supplier of 
components to other producers, the captive use restriction 
does not change anything compared to the pre-existing 
situation. In those circumstances the restriction is assessed 
in the same way as in the case of agreements between 
non-competitors. If, on the other hand, the licensee is 
an actual or likely supplier of components, it is necessary 
to examine what is the impact of the agreement on that 
activity. If by tooling up to use the licensor’s technology the 
licensee ceases to use its own technology on a stand alone 
basis and thus to be a component supplier, the agreement 
restricts competition that existed prior to the agreement. 
It may result in serious negative market effects when the 
licensor has a significant degree of market power on the 
component market.

218. In the case of licence agreements between non-compet-
itors there are two main competitive risks stemming from 
captive use restrictions: a restriction of intra-technology 
competition on the market for the supply of inputs and 
an exclusion of arbitrage between licensees enhancing the 
possibility for the licensor to impose discriminatory royalties 
on licensees.
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219. Captive use restrictions, however, may also promote 
pro-competitive licensing. If the licensor is a supplier of 
components, the restraint may be necessary in order for the 
dissemination of technology between non-competitors to 
occur. In the absence of the restraint the licensor may not 
grant the licence or may do so only against higher royalties, 
because otherwise it would create direct competition with 
itself on the component market. In such cases a captive use 
restriction is normally either not restrictive of competi-
tion or covered by Article 101(3) of the Treaty. However, 
the licensee must not be restricted in selling the licensed 
product as replacement parts for its own products. The 
licensee must be able to serve the after-market for its own 
products, including independent service organisations that 
service and repair the products produced by him.

220. Where the licensor is not a component supplier on 
the relevant product market, the above reason for imposing 
captive use restrictions does not apply. In such cases a 
captive use restriction may in principle promote the 
dissemination of technology by ensuring that licensees do 
not sell to producers that compete with the licensor on other 
product markets. However, a restriction on the licensee 
not to sell into certain customer groups reserved for the 
licensor normally constitutes a less restrictive alternative. 
Consequently, in such cases a captive use restriction is 
normally not necessary for the dissemination of technology 
to take place.

4.2.6. Tying and bundling

221. In the context of technology licensing tying occurs 
when the licensor makes the licensing of one technology 
(the tying product) conditional upon the licensee taking a 
licence for another technology or purchasing a product from 
the licensor or someone designated by it (the tied product). 
Bundling occurs where two technologies or a technology 
and a product are only sold together as a bundle. In both 
cases, however, it is a condition that the products and 
technologies involved are distinct in the sense that there is 
distinct demand for each of the products and technologies 
forming part of the tie or the bundle. This is normally not 
the case where the technologies or products are by necessity 
linked in such a way that the licensed technology cannot 
be exploited without the tied product or both parts of 
the bundle cannot be exploited without the other. In the 
following the term ‘tying’ refers to both tying and bundling.

222. Article 3 of the TTBER, which limits the application 
of the block exemption by market share thresholds, ensures 
that tying and bundling are not block exempted above the 
market share thresholds of 20% in the case of agreements 
between competitors and 30% in the case of agreements 
between non-competitors. The market share thresholds 
apply to any relevant technology or product market affected 
by the licence agreement, including the market for the tied 
product. Above the market share thresholds it is necessary 
to balance the anti-competitive and pro-competitive effects 
of tying.

223. The main restrictive effect of tying is foreclosure of 
competing suppliers of the tied product. Tying may also 
allow the licensor to maintain market power in the market 
for the tying product by raising barriers to entry since it may 
force new entrants to enter several markets at the same time. 
Moreover, tying may allow the licensor to increase royalties, 
in particular when the tying product and the tied product 
are partly substitutable and the two products are not used in 
fixed proportion. Tying prevents the licensee from switching 
to substitute inputs in the face of increased royalties for the 
tying product. These competition concerns are independent 
of whether the parties to the agreement are competitors or 
not. For tying to produce likely anti-competitive effects the 
licensor must have a significant degree of market power 
in the tying product so as to restrict competition in the 
tied product. In the absence of market power in the tying 
product the licensor cannot use its technology for the 
anti-competitive purpose of foreclosing suppliers of the 
tied product. Furthermore, as in the case of non-compete 
obligations, the tie must cover a certain proportion of the 
market for the tied product for appreciable foreclosure 
effects to occur. In cases where the licensor has market 
power on the market for the tied product rather than on 
the market for the tying product, the restraint is analysed 
as a non-compete clause or quantity forcing, reflecting the 
fact that any competition problem has its origin on the 
market for the ‘tied’ product and not on the market for the 
‘tying’ product86.

224. Tying can also give rise to efficiency gains. This is for 
instance the case where the tied product is necessary for a 
technically satisfactory exploitation of the licensed tech-
nology or for ensuring that production under the licence 
conforms to quality standards respected by the licensor 
and other licensees. In such cases tying is normally either 
not restrictive of competition or covered by Article 101(3) 
of the Treaty. Where the licensees use the licensor’s trade-
mark or brand name or where it is otherwise obvious 
to consumers that there is a link between the product 
incorporating the licensed technology and the licensor, 
the licensor has a legitimate interest in ensuring that the 
quality of the products is such that it does not undermine 
the value of its technology or its reputation as an economic 
operator. Moreover, where it is known to consumers that the 
licensees (and the licensor) produce on the basis of the same 
technology it is unlikely that licensees would be willing to 
take a licence unless the technology is exploited by all in a 
technically satisfactory way.

225. Tying is also likely to be pro-competitive where the 
tied product allows the licensee to exploit the licensed 
technology significantly more efficiently. For instance, where 
the licensor licenses a particular process technology the 
parties can also agree that the licensee buys a catalyst from 
the licensor which is developed for use with the licensed 
technology and which allows the technology to be exploited 
more efficiently than in the case of other catalysts. Where 
in such cases the restriction is caught by Article 101(1), the 
conditions of Article 101(3) are likely to be fulfilled even 
above the market share thresholds.

86 For the applicable analytical framework see section 4.2.7 and points 
129 et seq. of the Guidelines on Vertical Restraints cited in footnote 52.
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4.2.7. Non-compete obligations

226. Non-compete obligations in the context of technology 
licensing take the form of an obligation on the licensee 
not to use third party technologies which compete with 
the licensed technology. To the extent that a non-compete 
obligation covers a product or an additional technology 
supplied by the licensor the obligation is dealt with in 
section 4.2.6 on tying.

227. The TTBER exempts non-compete obligations both in 
the case of agreements between competitors and in the case 
of agreements between non-competitors up to the market 
share thresholds of 20% and 30% respectively.

228. The main competitive risk presented by non-compete 
obligations is foreclosure of third party technologies. 
Non-compete obligations may also facilitate collusion 
between licensors when several licensors use it in sepa-
rate agreements (that is in the case of cumulative use). 
Foreclosure of competing technologies reduces competitive 
pressure on royalties charged by the licensor and reduces 
competition between the incumbent technologies by 
limiting the possibilities for licensees to substitute between 
competing technologies. As in both cases the main problem 
is foreclosure, the analysis can in general be the same in the 
case of agreements between competitors and agreements 
between non-competitors. However, in the case of cross 
licensing between competitors where both agree not to 
use third party technologies the agreement may facilitate 
collusion between them on the product market, thereby 
justifying the lower market share threshold of 20%.

229. Foreclosure may arise where a substantial proportion 
of potential licensees are already tied to one or, in the case 
of cumulative effects, more sources of technology and 
are prevented from exploiting competing technologies. 
Foreclosure effects may result from agreements concluded 
by a single licensor with a significant degree of market power 
or from the cumulative effect of agreements concluded by 
several licensors, even where each individual agreement or 
network of agreements is covered by the TTBER. In the 
latter case, however, a serious cumulative effect is unlikely to 
arise as long as less than 50% of the market is tied. Above 
that threshold significant foreclosure is likely to occur when 
there are relatively high barriers to entry for new licensees. 
If barriers to entry are low, new licensees are able to enter 
the market and exploit commercially attractive technologies 
held by third parties and thus represent a real alternative 
to incumbent licensees. In order to determine the real 
possibility for entry and expansion by third parties it is also 
necessary to take account of the extent to which distributors 
are tied to licensees by non-compete obligations. Third party 
technologies only have a real possibility of entry if they 
have access to the necessary production and distribution 
assets. In other words, the ease of entry depends not only 
on the availability of licensees but also the extent to which 
they have access to distribution. In assessing foreclosure 
effects at the distribution level the Commission will apply 

the analytical framework set out in section VI.2.1 of the 
Guidelines on Vertical Restraints 87.

230. When the licensor has a significant degree of market 
power, obligations on licensees to obtain the technology 
only from the licensor can lead to significant foreclosure 
effects. The stronger the market position of the licensor the 
higher the risk of foreclosing competing technologies. For 
appreciable foreclosure effects to occur the non-compete 
obligations do not necessarily have to cover a substantial 
part of the market. Even in the absence thereof, appreciable 
foreclosure effects may occur where non-compete obliga-
tions are targeted at undertakings that are the most likely 
to license competing technologies. The risk of foreclosure 
is particularly high where there is only a limited number 
of potential licensees and the licence agreement concerns a 
technology which is used by the licensees to make an input 
for their own use. In such cases the entry barriers for a new 
licensor are likely to be high. Foreclosure may be less likely 
in cases where the technology is used to make a product that 
is sold to third parties. Although in this case the restriction 
also ties production capacity for the input in question, it 
does not tie demand downstream of the licensees. To enter 
the market in the latter case licensors only need access 
to one or more licensee(s) that have suitable production 
capacity. Unless only few undertakings possess or are able 
to obtain the assets required to take a licence, it is unlikely 
that by imposing non-compete obligations on its licensees 
the licensor is able to deny competitors access to efficient 
licensees.

231. Non-compete obligations may also produce pro-
competitive effects. First, such obligations may promote 
dissemination of technology by reducing the risk of 
misappropriation of the licensed technology, in particular 
know-how. If a licensee is entitled to license competing 
technologies from third parties, there is a risk that particu-
larly licensed know-how would be used in the exploitation 
of competing technologies and thus benefit competitors. 
When a licensee also exploits competing technologies, it 
normally also makes monitoring of royalty payments more 
difficult, which may act as a disincentive to licensing.

232. Second, non-compete obligations possibly in combina-
tion with an exclusive territory may be necessary to ensure 
that the licensee has an incentive to invest in and exploit 
the licensed technology effectively. In cases where the agree-
ment is caught by Article 101(1) of the Treaty because of an 
appreciable foreclosure effect, it may be necessary in order 
to benefit from Article 101(3) to choose a less restrictive 
alternative, for instance to impose minimum output or 
royalty obligations, which normally have less potential to 
foreclose competing technologies.

233. Third, in cases where the licensor undertakes to 
make significant client specific investments for instance 
in training and tailoring of the licensed technology to the 

88 The TTBER and its Guidelines are without prejudice to the application 
of Article 101 to settlement agreements which do not contain a licensing 
agreement.
89 Case 193/83 Windsurfing v Commission [1986] ECR 611, paragraph 92.87 See footnote 52.
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licensee’s needs, non-compete obligations or alternatively 
minimum output or minimum royalty obligations may be 
necessary to induce the licensor to make the investment 
and to avoid hold-up problems. However, normally the 
licensor will be able to charge directly for such investments 
by way of a lump sum payment, implying that less restrictive 
alternatives are available.

4.3. Settlement agreements

234. Licensing of technology rights in settlement agree-
ments may serve as a means of settling disputes or avoiding 
that one party exercises its intellectual property rights to 
prevent the other party from exploiting its own technology 
rights 88.

235. Settlement agreements in the context of technology 
disputes are, as in many other areas of commercial disputes, 
in principle a legitimate way to find a mutually acceptable 
compromise to a bona fide legal disagreement. The parties 
may prefer to discontinue the dispute or litigation because 
it proves to be too costly, time-consuming and/or uncertain 
as regards its outcome. Settlements can also save courts and/
or competent administrative bodies effort in deciding on 
the matter and can therefore give rise to welfare enhancing 
benefits. On the other hand, it is in the general public 
interest to remove invalid intellectual property rights as an 
unmerited barrier to innovation and economic activity 89.

236. Licensing, including cross licensing, in the context of 
settlement agreements is generally not as such restrictive 
of competition since it allows the parties to exploit their 
technologies after the agreement is concluded. In cases 
where, in the absence of the licence, it is possible that the 
licensee could be excluded from the market, access to the 
technology at issue for the licensee by means of a settlement 
agreement is generally not caught by Article 101(1).

237. However, the individual terms and conditions of 
settlement agreements may be caught by Article 101(1). 
Licensing in the context of settlement agreements is treated 
in the same way as other licence agreements 90. In these cases, 
it is particularly necessary to assess whether the parties are 
potential or actual competitors.

Pay-for-restriction in settlement agreements

238. ‘Pay-for-restriction’ or ‘pay-for-delay’ type settlement 
agreements often do not involve the transfer of technology 
rights, but are based on a value transfer from one party 
in return for a limitation on the entry and/or expansion 
on the market of the other party and may be caught by 
Article 101(1) 91.

239. If, however, such a settlement agreement also includes 
a licensing of the technology rights concerned by the 
underlying dispute, and that agreement leads to a delayed 

or otherwise limited ability for the licensee to launch the 
product on any of the markets concerned, the agreement 
may be caught by Article 101(1) and would then need to 
be assessed in particular in the light of Articles 4 (1)(c) 
and 4 (1)(d) of the TTBER (see section 3.4.2 above). If 
the parties to such a settlement agreement are actual or 
potential competitors and there was a significant value 
transfer from the licensor to the licensee, the Commission 
will be particularly attentive to the risk of market allocation/
market sharing.

Cross licensing in settlement agreements

240. Settlement agreements whereby the parties cross 
license each other and impose restrictions on the use of 
their technologies, including restrictions on the licensing to 
third parties, may be caught by Article 101(1) of the Treaty. 
Where the parties have a significant degree of market power 
and the agreement imposes restrictions that clearly go 
beyond what is required in order to unblock, the agreement 
is likely to be caught by Article 101(1) even if it is likely 
that a mutual blocking position exists. Article 101(1) is 
particularly likely to apply where the parties share markets 
or fix reciprocal running royalties that have a significant 
impact on market prices.

241. Where under the settlement agreement the parties are 
entitled to use each other’s technology and the agreement 
extends to future developments, it is necessary to assess what 
is the impact of the agreement on the parties’ incentive to 
innovate. In cases where the parties have a significant degree 
of market power the agreement is likely to be caught by 
Article 101(1) of the Treaty where the agreement prevents 
the parties from gaining a competitive lead over each other. 
Agreements that eliminate or substantially reduce the 
possibilities of one party to gain a competitive lead over the 
other reduce the incentive to innovate and thus adversely 
affect an essential part of the competitive process. Such 
agreements are also unlikely to satisfy the conditions of 
Article 101(3). It is particularly unlikely that the restriction 
can be considered indispensable within the meaning of the 
third condition of Article 101(3). The achievement of the 
objective of the agreement, namely to ensure that the parties 
can continue to exploit their own technology without being 
blocked by the other party, does not require that the parties 
agree to share future innovations. However, the parties 
are unlikely to be prevented from gaining a competitive 
lead over each other where the purpose of the licence is to 
allow the parties to develop their respective technologies 
and where the licence does not lead them to use the same 
technological solutions. Such agreements merely create 
design freedom by preventing future infringement claims 
by the other party.

Non-challenge clauses in settlement agreements

242. In the context of a settlement agreement, non-challenge 
clauses are generally considered to fall outside Article 101(1) 
of the Treaty. It is inherent in such agreements that the 

92 Cf. Case C-457/10 P, AstraZeneca v. Commission, [2012] ECR not yet 
published.

90 Cf. Case 65/86 Bayer v. Sulhofer [1988], ECR 5259, paragraph 15.
91 See, for instance, the Commission Decision in Lundbeck, not yet 
published.
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parties agree not to challenge ex post the intellectual prop-
erty rights which were the centre of the dispute. Indeed, the 
very purpose of the agreement is to settle existing disputes 
and/or to avoid future disputes.

243. However, non-challenge clauses in settlement agree-
ments can under specific circumstances be anti-competitive 
and may be caught by Article 101(1) of the Treaty. The 
restriction of the freedom to challenge an intellectual 
property right is not part of the specific subject-matter of an 
intellectual property right and may restrict competition. For 
instance, a non-challenge clause may infringe Article 101(1) 
where an intellectual property right was granted following 
the provision of incorrect or misleading information 92. 
Scrutiny of such clauses may also be necessary if the licensor, 
besides licensing the technology rights, induces, financially 
or otherwise, the licensee to agree not to challenge the 
validity of the technology rights or if the technology rights 
are a necessary input for the licensee’s production (see also 
point (136)).

4.4. Technology pools

244. Technology pools are defined as arrangements whereby 
two or more parties assemble a package of technology 
which is licensed not only to contributors to the pool but 
also to third parties. In terms of their structure technology 
pools can take the form of simple arrangements between 
a limited number of parties or of elaborate organisational 
arrangements whereby the organisation of the licensing of 
the pooled technologies is entrusted to a separate entity. In 
both cases the pool may allow licensees to operate on the 
market on the basis of a single licence.

245. There is no inherent link between technology pools and 
standards, but the technologies in the pool often support, in 
whole or in part, a de facto or de jure industry standard 93. 
Different technology pools may support competing stan-
dards 94. Technology pools can produce pro-competitive 
effects, in particular by reducing transaction costs and 
by setting a limit on cumulative royalties to avoid double 
marginalisation. The creation of a pool allows for one-stop 
licensing of the technologies covered by the pool. This is 
particularly important in sectors where intellectual property 
rights are prevalent and licences need to be obtained from 
a significant number of licensors in order to operate on the 
market. In cases where licensees receive on-going services 
concerning the application of the licensed technology, joint 
licensing and servicing can lead to further cost reductions. 
Patent pools can also play a beneficial role in the imple-
mentation of pro-competitive standards.

246. Technology pools may also be restrictive of competi-
tion. The creation of a technology pool necessarily implies 

joint selling of the pooled technologies, which in the case 
of pools composed solely or predominantly of substitute 
technologies amounts to a price fixing cartel. Moreover, in 
addition to reducing competition between the parties, tech-
nology pools may also, in particular when they support an 
industry standard or establish a de facto industry standard, 
result in a reduction of innovation by foreclosing alternative 
technologies. The existence of the standard and a related 
technology pool may make it more difficult for new and 
improved technologies to enter the market.

247. Agreements establishing technology pools and setting 
out the terms and conditions for their operation are not — 
irrespective of the number of parties — covered by the block 
exemption, as the agreement to establish the pool does not 
permit a particular licensee to produce contract products 
(see section 3.2.4). Such agreements are addressed only by 
these guidelines. Pooling arrangements give rise to a number 
of particular issues regarding the selection of the included 
technologies and the operation of the pool, which do not 
arise in the context of other types of licensing. Licensing out 
from the pool is generally a multiparty agreement, taking 
into account that the contributors commonly determine 
the conditions for such licensing out, and is therefore also 
not covered by the block exemption. Licensing out from 
the pool is dealt with in point (261) and in section 4.4.2.

4.4.1. The assessment of the formation and opera-
tion of technology pools

248. The way in which a technology pool is formed, organ-
ised and operated can reduce the risk of it having the object 
or effect of restricting competition and provide assurances 
to the effect that the arrangement is pro-competitive. In 
assessing the possible competitive risks and efficiencies, the 
Commission will, inter alia, take account of the transpar-
ency of the pool creation process; the selection and nature 
of the pooled technologies, including the extent to which 
independent experts are involved in the creation and opera-
tion of the pool and whether safeguards against exchange of 
sensitive information and independent dispute resolution 
mechanisms have been put in place.

Open participation

249. When participation in a standard and pool creation 
process is open to all interested parties it is more likely that 
technologies for inclusion into the pool are selected on the 
basis of price/quality considerations than when the pool is 
set up by a limited group of technology owners.

Selection and nature of the pooled technologies

250. The competitive risks and the efficiency enhancing 
potential of technology pools depend to a large extent on 
the relationship between the pooled technologies and their 
relationship with technologies outside the pool. Two basic 
distinctions must be made, namely (a) between techno-
logical complements and technological substitutes and (b) 
between essential and non-essential technologies.

93 See concerning the treatment of standards and the treatment of 
standardisation agreements the Horizontal Guidelines, point 257 ff., 
cited in footnote 27.
94 See in this respect the Commission’s press release IP/02/1651 
concerning the licensing of patents for third generation (3G) mobile 
services. This case involved five technology pools creating five different 
technologies, each of which could be used to produce 3G equipment.
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251. Two technologies are complements as opposed to 
substitutes when they are both required to produce the 
product or carry out the process to which the technologies 
relate. Conversely, two technologies are substitutes when 
either technology allows the holder to produce the product 
or carry out the process to which the technologies relate.

252. A technology can be essential either (a) to produce 
a particular product or carry out a particular process to 
which the pooled technologies relate or (b) to produce such 
product or carry out such a process in accordance with a 
standard which includes the pooled technologies. In the first 
case, a technology is essential (as opposed to non-essential) 
if there are no viable substitutes (both from a commercial 
and technical point of view) for that technology inside or 
outside the pool and the technology in question constitutes 
a necessary part of the package of technologies for the 
purposes of producing the product (s) or carrying out the 
process (-es) to which the pool relates. In the second case, 
a technology is essential if it constitutes a necessary part 
(that is to say, there are no viable substitutes) of the pooled 
technologies needed to comply with the standard supported 
by the pool (standard essential technologies). Technologies 
that are essential are by necessity also complements. The fact 
that a technology holder merely declares that a technology 
is essential does not imply that such a technology is essential 
according to the criteria described in this point.

253. When technologies in a pool are substitutes, royalties 
are likely to be higher than they would otherwise be, because 
licensees do not benefit from rivalry between the technolo-
gies in question. When the technologies in the pool are 
complements the technology pool reduces transaction costs 
and may lead to lower overall royalties because the parties 
are in a position to fix a common royalty for the package 
as opposed to each party fixing a royalty for its own tech-
nology while not taking into account that a higher royalty 
for one technology will usually decrease the demand for 
complementary technologies. If royalties for complementary 
technologies are set individually, the total of these royalties 
may often exceed what would be collectively set by a pool 
for the package of the same complementary technologies. 
The assessment of the role of substitutes outside the pool 
is set out in point (262).

254. The distinction between complementary and substitute 
technologies is not clear-cut in all cases, since technolo-
gies may be substitutes in part and complements in part. 
When due to efficiencies stemming from the integration 
of two technologies licensees are likely to demand both 
technologies, the technologies are treated as complements, 
even if they are partly substitutable. In such cases it is likely 
that in the absence of the pool licensees would want to 
licence both technologies due to the additional economic 
benefit of using both technologies as opposed to using 
only one of them. Absent such demand based evidence on 
the complementarity of the pooled technologies, it is an 
indication that these technologies are complements if (i) 
the parties contributing technology to a pool remain free 
to license their technology individually and (ii) the pool 
is willing, besides licensing the package of technologies 

of all parties, to license the technology of each party also 
separately and (iii) the total royalties charged when taking 
separate licences to all pooled technologies do not exceed 
the royalties charged by the pool for the whole package of 
technologies.

255. The inclusion of substitute technologies in the pool 
generally restricts inter-technology competition since it 
can amount to collective bundling and lead to price fixing 
between competitors. As a general rule the Commission 
considers that the inclusion of significant substitute tech-
nologies in the pool constitutes a violation of Article 101(1) 
of the Treaty. The Commission also considers that it is 
unlikely that the conditions of Article 101(3) will be 
fulfilled in the case of pools comprising to a significant 
extent substitute technologies. Given that the technologies 
in question are alternatives, no transaction cost savings 
accrue from including both technologies in the pool. In 
the absence of the pool licensees would not have demanded 
both technologies. To alleviate the competition concerns 
it is not sufficient that the parties remain free to license 
independently. This is because the parties are likely to have 
little incentive to license independently in order not to 
undermine the pool’s licensing activity, which allows them 
to jointly exercise market power.

Selection and function of independent experts

256. Another relevant factor in assessing the competitive 
risks and the efficiencies of technology pools is the extent 
to which independent experts are involved in the creation 
and operation of the pool. For instance, the assessment 
of whether or not a technology is essential to a standard 
supported by a pool is often a complex matter that requires 
special expertise. The involvement in the selection process 
of independent experts can go a long way in ensuring that a 
commitment to include only essential technologies is imple-
mented in practice. Where the selection of technologies to 
be included in the pool is carried out by an independent 
expert this may also further competition between available 
technological solutions.

257. The Commission will take into account how experts are 
selected and the functions that they are to perform. Experts 
should be independent from the undertakings that have 
formed the pool. If experts are connected to the licensors 
(or the licensing activity of the pool) or otherwise depend 
on them, the involvement of the expert will be given less 
weight. Experts must also have the necessary technical 
expertise to perform the various functions with which they 
have been entrusted. The functions of independent experts 
may include, in particular, an assessment of whether or not 
technologies put forward for inclusion into the pool are 
valid and whether or not they are essential.

258. Finally, any dispute resolution mechanisms foreseen 
in the instruments setting up the pool are relevant and 
should be taken into account. The more dispute resolution 

95 For details on information sharing, see Horizontal Guidelines, point 
55 pp., cited in footnote 27.
96 See in this respect the judgment in John Deere cited in footnote 11.
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is entrusted to bodies or persons that are independent of the 
pool and its members, the more likely it is that the dispute 
resolution will operate in a neutral way.

Safeguards against exchange of sensitive 
information

259. It is also relevant to consider the arrangements for 
exchanging sensitive information between the parties 95. In 
oligopolistic markets exchanges of sensitive information 
such as pricing and output data may facilitate collusion 96. In 
such cases the Commission will take into account to what 
extent safeguards have been put in place, which ensure that 
sensitive information is not exchanged. An independent 
expert or licensing body may play an important role in this 
respect by ensuring that output and sales data, which may 
be necessary for the purposes of calculating and verifying 
royalties is not disclosed to undertakings that compete on 
affected markets.

260. Special care should be taken to put in place such 
safeguards when interested parties participate simultane-
ously in efforts to form pools of competing standards where 
this may lead to exchange of sensitive information between 
competing pools.

Safe harbour

261. The creation and operation of the pool, including the 
licensing out, generally falls outside Article 101(1) of the 
Treaty, irrespective of the market position of the parties, if 
all the following conditions are fulfilled:

(a) participation in the pool creation process is open to all 
interested technology rights owners;

(b) sufficient safeguards are adopted to ensure that only 
essential technologies (which therefore necessarily are also 
complements) are pooled;

(c) sufficient safeguards are adopted to ensure that exchange 
of sensitive information (such as pricing and output data) is 
restricted to what is necessary for the creation and operation 
of the pool;

(d) the pooled technologies are licensed into the pool on a 
non-exclusive basis;

(e) the pooled technologies are licensed out to all potential 
licensees on FRAND 97 terms;

(f ) the parties contributing technology to the pool and 
the licensees are free to challenge the validity and the 
essentiality of the pooled technologies, and;

(g) the parties contributing technology to the pool and the 
licensee remain free to develop competing products and 
technology.

Outside the safe harbour

262. Where significant complementary but non-essential 
patents are included in the pool there is a risk of foreclosure 
of third party technologies. Once a technology is included 
in the pool and is licensed as part of the package, licensees 
are likely to have little incentive to license a competing 
technology when the royalty paid for the package already 
covers a substitute technology. Moreover, the inclusion of 
technologies which are not necessary for the purposes of 
producing the product(s) or carrying out the process(es) to 
which the technology pool relates or to comply with the 
standard which includes the pooled technology also forces 
licensees to pay for technology that they may not need. 
The inclusion of such complementary technology thus 
amounts to collective bundling. Where a pool encompasses 
non-essential technologies, the agreement is likely to be 
caught by Article 101(1) where the pool has a significant 
position on any relevant market.

263. Given that substitute and complementary technologies 
may be developed after the creation of the pool, the need to 
assess essentiality does not necessarily end with the creation 
of the pool. A technology may become non-essential after 
the creation of the pool due to the emergence of new third 
party technologies. Where it is brought to the attention of 
the pool that such a new third party technology is offered 
to and demanded by licensees, foreclosure concerns may be 
avoided by offering to new and existing licensees a licence 
without the no-longer essential technology at a correspond-
ingly reduced royalty rate. However, there may be other ways 
to ensure that third party technologies are not foreclosed.

264. In the assessment of technology pools comprising non-
essential but complementary technologies, the Commission 
will in its overall assessment, inter alia, take account of the 
following factors:

(a) whether there are any pro-competitive reasons for 
including the non-essential technologies in the pool, for 
example due to the costs of assessing whether all the 
technologies are essential in view of the high number of 
technologies;

(b) whether the licensors remain free to license their 
respective technologies independently: where the pool is 
composed of a limited number of technologies and there are 
substitute technologies outside the pool, licensees may want 
to put together their own technological package composed 
partly of technology forming part of the pool and partly of 
technology owned by third parties;

(c) whether, in cases where the pooled technologies have 
different applications some of which do not require use of 
all of the pooled technologies, the pool offers the technolo-
gies only as a single package or whether it offers separate 
packages for distinct applications, each comprising only 
those technologies relevant to the application in question: 
in the latter case technologies which are not essential to 
a particular product or process are not tied to essential 
technologies;97 For details on FRAND see Horizontal Guidelines, point 287 pp., cited 

in footnote 27.
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(d) whether the pooled technologies are available only as a 
single package or whether licensees have the possibility of 
obtaining a licence for only part of the package with a corre-
sponding reduction of royalties. The possibility to obtain a 
licence for only part of the package may reduce the risk of 
foreclosure of third party technologies outside the pool, 
in particular where the licensee obtains a corresponding 
reduction in royalties. This requires that a share of the overall 
royalty has been assigned to each technology in the pool. 
Where the licence agreements concluded between the pool 
and individual licensees are of relatively long duration and 
the pooled technology supports a de facto industry standard, 
the fact that the pool may foreclose access to the market 
of new substitute technologies must also be taken into 
account. In assessing the risk of foreclosure in such cases 
it is relevant to take into account whether or not licensees 
can terminate at reasonable notice part of the licence and 
obtain a corresponding reduction of royalties.

265. Even technology pool arrangements that restrict 
competition may give rise to pro-competitive efficien-
cies (see point (245)) which must be considered under 
Article 101(3) and balanced against the negative effects on 
competition. For example, if the technology pool includes 
non-essential patents but fulfils all the other criteria of 
the safe harbour listed in point (261), where there are 
pro-competitive reasons for including non-essential patents 
in the pool (see point (264)) and where licensees have the 
possibility of obtaining a licence for only part of the package 
with a corresponding reduction of royalties (see point (264)), 
the conditions of Article 101(3) are likely to be fulfilled.

4.4.2. Assessment of individual restraints in agree-
ments between the pool and its licensees

266. Where the agreement to set up a technology pool 
does not infringe Article 101 of the Treaty, the next step 
is to assess the competitive impact of the licences agreed 
by the pool with its licensees. The conditions under which 
these licences are granted may be caught by Article 101(1). 
The purpose of this section is to address a certain number 
of restraints that in one form or another are commonly 
found in licensing agreements from technology pools and 
which need to be assessed in the overall context of the pool. 
Generally the TTBER does not apply to licence agreements 
concluded between the pool and third party licensees (see 
point (247)). This section therefore deals with the individual 
assessment of licensing issues that are particular to licensing 
in the context of technology pools.

267. In making its assessment of technology transfer agree-
ments between the pool and its licensees the Commission 
will be guided by the following main principles:

(a) the stronger the market position of the pool the greater 
the risk of anti-competitive effects;

(b) the stronger the market position of the pool, the more 
likely that agreeing not to license to all potential licensees or 
to license on discriminatory terms will infringe Article 101;

(c) pools should not unduly foreclose third party technolo-
gies or limit the creation of alternative pools;

(d) the technology transfer agreements should not contain 
any of the hardcore restrictions listed in Article 4 of the 
TTBER (see section 3.4).

268. Undertakings setting up a technology pool that is 
compatible with Article 101 of the Treaty, are normally free 
to negotiate and fix royalties for the technology package 
(subject to any commitment given to license on fair, reason-
able and non-discriminatory terms, FRAND) and each 
technology’s share of the royalties either before or after 
the standard is set. Such agreement is inherent in the 
establishment of the pool and cannot in itself be considered 
restrictive of competition. In certain circumstances it may 
be more efficient if the royalties of the pool are agreed 
before the standard is chosen, to avoid that the choice of the 
standard increases the royalty rate by conferring a significant 
degree of market power on one or more essential technolo-
gies. However, licensees must remain free to determine the 
price of products produced under the licence.

269. Where the pool has a dominant position on the 
market, royalties and other licensing terms should be non-
excessive and non-discriminatory and licences should be 
non-exclusive 98. These requirements are necessary to ensure 
that the pool is open and does not lead to foreclosure and 
other anti-competitive effects on down-stream markets. 
These requirements, however, do not preclude different 
royalty rates for different uses. It is in general not considered 
restrictive of competition to apply different royalty rates 
to different product markets, whereas there should be no 
discrimination within product markets. In particular, the 
treatment of licensees of the pool should not depend on 
whether or not they are also licensors. The Commission will 
therefore take into account whether licensors and licensees 
are subject to the same royalty obligations.

270. Licensors and licensees should be free to develop 
competing products and standards. They should also be 
free to grant and obtain licences outside the pool. These 
requirements are necessary in order to limit the risk of 
foreclosure of third party technologies and ensure that 
the pool does not limit innovation and does not preclude 
the creation of competing technological solutions. Where 
pooled technology is included in a (de facto) industry 
standard and where the parties are subject to non-compete 
obligations, the pool creates a particular risk of preventing 

99 See section 3.5.

98 However, if a technology pool has no market power, licensing out from 
the pool will normally not infringe Article 101 (1) even if those conditions 
are not fulfilled.
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the development of new and improved technologies and 
standards.

271. Grant back obligations should be non-exclusive and 
limited to developments that are essential or important to 
the use of the pooled technology. This allows the pool to 
feed on and benefit from improvements to the pooled tech-
nology. It is legitimate for the parties to ensure by grant back 
obligations that the exploitation of the pooled technology 
cannot be held up by licensees, including subcontractors 
working under the licence of the licensee, that hold or 
obtain essential patents.

272. One of the problems identified with regard to tech-
nology pools is the risk that they may shield invalid patents. 
Pooling may raise the costs/risks for a successful challenge, 
because the challenge might fail if only one patent in 
the pool is valid. The shielding of invalid patents in the 
pool may oblige licensees to pay higher royalties and may 
also prevent innovation in the field covered by an invalid 
patent. In this context, non-challenge clauses, including 
termination clauses 99, in a technology transfer agreement 
between the pool and third parties are likely to fall within 
Article 101(1) of the Treaty.

273. Pools often include both patents and patent applica-
tions. If patent applicants who submit their patent applica-
tions to pools, where available, use the patent application 
procedures that allow for a faster granting, this will achieve 
faster certainty on the validity and scope of these patents.
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20. Commission Communication No COM(2017) 712 final of 29 November 2017, 
Setting out the EU approach to Standard Essential Patents

INTRODUCTION 

The interplay between patents and standards is important 
for innovation and growth. Standards ensure that interoper-
able and safe technologies are widely disseminated among 
companies and consumers. Patents provide R&D with 
incentives and enable innovative companies to receive an 
adequate return on investments. Standards1 frequently make 
reference to technologies that are protected by patents. A 
patent that protects technology essential to a standard is 
called a standard-essential patent (SEP). SEPs therefore 
protect technologies that are essential for complying with 
technical standards and for marketing products based on 
such standards. 

Standards support innovation and growth in Europe, in 
particular providing for interoperability of digital technolo-
gies that are the foundation of the Digital Single Market 
(DSM). For example, computers, smartphones or tablets 
connect to the internet or other devices via standardised 
technologies such as long-term evolution (LTE), WiFi, 
or Bluetooth, all of which are protected by SEPs. Without 
the widespread use of such standardised technologies, such 
interconnectivity would not be possible2. 

In the hyper-connected era, interconnectivity becomes 
even more crucial. A wide range of new products need to 
be interconnected, as to provide consumers with additional 
products and services (e.g. smart house appliances) and to 
create new business opportunities for European companies. 

The digitalisation of the economy creates great opportuni-
ties for EU industry. The estimated economic potential of 
IoT applications in devices for humans, homes, offices, 
factories, worksites, retail environments, cities, vehicles and 
the outdoors will be up to EUR 9 trillion per year by 2025 
in developed countries3. The digitalisation of products and 
services can add more than EUR 110 billion in revenue to 
the European economy per year over the next five years4. 
The ability of connected devices and systems to work 
together is crucial for maximising this economic potential. 
Without interoperability, enabled by standards, 40 % of 
the potential benefits of IoT systems would not be reaped5.
Without formal standardisation and SEPs, there would be, 
for example, no connected vehicles. Telediagnosis or remote 

1 Regulation (EU) 1025/2012 on European standardisation defines the 
meaning of the terms “standard” and “technical specification”. In this 
document the term “standard” is used with both meanings for the sake 
of brevity.
2 For instance, company X marketing residential alarm systems connected 
to the internet both via WiFi and LTE to provide consumers with enhanced 
security in case of power cut, would need a licence for these standardised 
technologies.
3 McKinsey, 2015. See also the objective set by President Juncker for 5G 
and the IoT in the State of the Union speech, 14.9.2016.
4 PricewaterhouseCoopers, 2015 and Boston Consulting Group, 
2015. See also: https: //ec.europa.eu/digital-single-market /en/
digitising-european-industry#usefullinks
5 See McKinsey (2015).

operations with distant hospitals or to exchange patient 
information would not be possible either. 

Patent holders contribute technology for developing stan-
dards within standard developing organisations (SDOs). 
Once a standard is established and the holders of the 
SEPs have given a commitment to license them on fair, 
reasonable and non-discriminatory (FRAND) terms, the 
technology included in the standard should be available to 
any potential user of the standard. Smooth licensing prac-
tices are therefore essential to guarantee fair, reasonable and 
non-discriminatory access to the standardised technologies 
and to reward patent holders so they continue to invest in 
R&D and standardisation activities. This in turn plays a 
prominent role in developing a connected society, where 
new market players outside the traditional ICT sectors 
(producers of household appliances, connected cars, etc.) 
need access to the standardised technology. 

The evidence however suggests that the licensing and 
enforcement of SEPs is not seamless and may lead to 
conflicts. Technology users accuse SEP holders of charging 
excessive licensing fees based on weak patent portfolios and 
of using litigation threats. SEP holders claim that tech-
nology users 'free ride' on their innovations and consciously 
infringe intellectual property rights (IPR) without engaging 
in good faith licensing negotiations6. Problems may be 
particularly acute when players coming from new industrial 
sectors who are unfamiliar with the traditional ICT business 
need access to standardised technologies. Disputes and 
delays in negotiations between technological users and 
holders may ultimately delay the widespread use of key 
standardised technologies. This can hamper the develop-
ment of interconnected products in Europe, eventually 
affecting the competitiveness of the EU economy. 

In its April 2016 Communication on Standardisation 
Priorities for the Digital Single Market7, the Commission 
identified three main areas where the SEP licensing envi-
ronment could be improved: opaque information on SEP 
exposure; unclear valuation of patented technologies reading 
on standards and the definition of FRAND; and the risk of 
uncertainty in enforcement of SEPs. In addition, the role of 
open source communities in the development of standards 
also should be assessed. 

6 The economic stakes are very high: for example, the royalty income 
for 2G, 3G and 4G standards is approximately EUR 18 billion per year 
(CRA 2016).
7 The public consultation organised by the Commission in 2014 clearly 
shows divergent opinions on the challenges and solutions concerning 
the SEP environment. See http://ec.europa.eu/growth/tools-databases/
newsroom/cf/itemdetail.cfm?item_id=7833.
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There is therefore a need for a clear, balanced and reasonable 
policy for Standard Essential Patents in the EU with the 
aim of contributing to the development of the Internet of 
Things and harnessing Europe's lead role in in this context. 

Conflicting interests of stakeholders in certain SDOs may 
make it difficult for these organisations to provide effective 
guidance on such complex legal and intellectual property 
(IP) policy issues. Licensing platform initiatives in this area 
are still at an early stage and have not yet been adopted 
by implementers, who may well be hesitant given the 
uncertainty in the current SEP regulatory environment and 
who have little incentive to enter into a deal in this context. 

In addition, the standardisation of 5G and IoT is a global 
issue. Europe's industry retains a leading position in many 
sectors in global markets. The Commission notes the 
important role European standardisation plays in the 
global context8. 

The Commission therefore considers that there is an urgent 
need to set out key principles that foster a balanced, smooth 
and predictable framework for SEPs. These key principles 
reflect two main objectives: incentivising the development 
and inclusion of top technologies in standards, by preserving 
fair and adequate return for these contributions, and 
ensuring smooth and wide dissemination of standardised 
technologies based on fair access conditions. A balanced 
and successful policy on SEPs licensing should work to 
the benefit of start-ups in Europe and should serve all EU 
citizens by giving them access to products and services based 
on the best performing standardised technology. 

This Communication draws on the responsibility of all 
actors in the SEP licensing context, and all stakeholders are 
encouraged to contribute to making this framework work in 
practice. It is not intended to represent a statement of the 
law and is without prejudice to the interpretation of EU law 
by the Court of Justice of the European Union (CJEU). It 
does not bind the Commission as regards the application 
of EU rules on competition, and in particular Articles 101 
and 102 of the Treaty on the Functioning of the European 
Union (TFEU). 

1. INCREASING TRANSPARENCY ON 
SEPS EXPOSURE 

Information on the existence, scope and relevance of SEPs 
is vital for fair licensing negotiations and for allowing 
potential users of a standard to identify the scale of their 
exposure to SEPs and necessary licensing partners. However, 
currently the only information on SEPs accessible to users 
can be found in declaration databases maintained by SDOs 
which may lack transparency. This situation makes licensing 
negotiations and the anticipation of risks related to SEPs 
particularly difficult to navigate for start-ups and SMEs. 
The primary purpose of declarations is to reassure an SDO 
and all third parties that the technology will be accessible 

8 Patents declared to the ETSI represent 70% of worldwide SEPs (IPlytics, 
2017).

to users, typically under a commitment to license under 
FRAND conditions. 

SDO databases may record tens of thousands of SEPs for 
a single standard, and this trend is growing9. The declara-
tions are based on a self-assessment by the patent holder, 
and are not subject to scrutiny regarding the essentiality 
of the declared patent, which can evolve in the course of 
the standard adoption procedure. In addition, stakeholders 
report that even in concrete licensing negotiations licensors 
fail to substantiate their claims with more precise informa-
tion. This is particularly unsatisfactory in the context of IoT 
where new players with little experience of SEPs licensing 
are continually entering the market for connectivity. The 
Commission therefore believes that measures, as outlined 
below, are needed to improve the information on SEPs. 

1.1. Improving quality and accessibility of infor-
mation recorded in sdo databases 

The Commission believes that SDOs should provide 
detailed information in their databases to support the SEP 
licensing framework. While SDO databases collect large 
amounts of declaration data10, they often do not provide 
user-friendly accessibility to interested parties, and lack 
essential quality features. The Commission therefore takes 
the view that the quality and accessibility of the databases 
should be improved11. First, data should be easily accessible 
through user friendly interfaces, both for patent holders, 
implementers and third parties. All declared information 
should be searchable based on the relevant standardisation 
projects, which may also require the transformation of 
historic data into current formats. Quality processes should 
eliminate also duplications and other obvious flaws. Finally, 
there should be links to patent office databases, including 
updates of patent status, ownership and its transfer. 

Work on improving databases needs to be combined with a 
stricter scrutiny on compliance with declaration obligations 
as defined in current SDO policies to avoid incomplete 
declarations12. 

1.2. Developing an information tool to assist 
licensing negotiations 

The Commission notes that the current declaration system 
in SDOs supports the technical standard setting process 

9 For instance, more than 23 500 patents have been declared essential 
to the Global System for Mobile Communication standard and the 3G or 
Universal Mobile Telecommunication System standards developed at the 
European Telecommunications Standards Institute (ETSI). Such standard 
apply to all smartphones and devices having a mobile connection. For 
more figures, see ‘Landscaping study on SEPs’ IPlytics (2017) and ‘Patents 
and Standards - A modern framework for IPR-based standardization’ 
ECSIP (2014).
10 Some SDOs require specific patent disclosures as they recognise their 
benefits, while others permit blanket declarations. This section of the 
Communication refers to SDOs with specific patent disclosure.
11 See for example the long running ‘DARE’ project to improve the 
ETSI’s database.
12 For further details, please see the summary report of the public consul-
tation organised by DG GROW in 2015. http://ec.europa.eu/DocsRoom/
documents/14482/attachments/1/translations/en/renditions/native.
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and is not geared towards future SEP licensing. However, 
it is clear that there are net benefits in extending the current 
practice and purpose of declarations and databases to the 
creation of new transparency tools which, without losing 
their main purpose, can greatly facilitate licensing nego-
tiation. Proportionality considerations are essential in this 
context. Whilst excessive burdens for stakeholders should be 
avoided, it should be born in mind that in concrete licensing 
negotiations, patent holders necessarily have to invest in 
substantiating to SEP users why patents from the patent 
holders' portfolio are essential to the standard or how these 
patents are being infringe13. The Commission therefore 
believes that proposed incremental improvements with 
controlled costs can substantially reduce overall transaction 
costs during licensing negotiations as well as infringement 
risks, to benefit both parties in negotiations14. 

1.2.1. More up-to-date and precise declarations 

Declarations occur early on in the standardisation process, 
with normally no review later on. However, technical 
solutions proposed in standards negotiations evolve up 
until the final standard15 is agreed. While the majority of 
declarations concern patent applications, the patent claims 
under the final patent granted after adoption of the standard 
can differ considerably16, as their content may change during 
the granting process. Therefore, rightholders should review 
the relevance of their declarations at the time of adoption 
of the final standard (and subsequent significant revisions) 
and when a final granting decision on the patent is taken. 

Declarations should also include enough information to 
assess patent exposure. Patent holders should at least make 
reference to the section of the standard that is relevant to 
the SEP and to the link with the patent family. Declarations 
should also clearly identify a contact for the owner/licensor 
of the declared SEP. 

Finally, it should be noted that SEPs on key technologies 
are more frequently litigated17. Associated information is 
relevant for all interested licensees and can play a role in 
limiting the possibility of future litigation. SDOs should 
therefore provide the possibility and incentives for patent 
holders and technology users to report the case reference 
and main outcome of final decisions, positive or negative, 
on declared SEPs (including on essentiality and patent 
validity). As companies usually only litigate a few valuable 
patents within a portfolio, and both patent holders and 
users should have an interest in reporting decisions in their 
respective favour, the associated burden of this measure 
would be limited. 

13 See CRA (2016).
14 See section 3 below in relation to effective enforcement.
15 For instance, a potential patent or patent application initially declared 
for a candidate technology may not be retained in the released standard, or 
the declared patent application may be revised during the granting process.
16 For instance, 71% of SEPs declared at major SDOs (73% at the ETSI) 
are only granted after the standard has been released (IPlytics, 2017).
17 See ECSIP (2014).

1.2.2. Essentiality checks 

Evidence points to the risk of broad over-declarations and 
makes a strong case for more reliability with respect to SEP 
essentiality18. Stakeholders report that recorded declarations 
create a de facto presumption of essentiality in negotiations 
with licensees19. This scenario places a high burden on any 
willing licensee, especially SMEs and start-ups, to check 
the essentiality of a large number of SEPs in licensing 
negotiations. 

There is therefore a need for a higher degree of scrutiny 
on essentiality claims. This would require scrutiny being 
performed by an independent party with technical capa-
bilities and market recognition, at the right point in time. 
Having said this, introducing such a scrutiny requirement 
to SEPs must be balanced against the cost20. However, 
an incremental approach, whereby scrutiny takes place 
at the request of either rightholders or prospective users, 
calibrating the depth of scrutiny and limiting checks to one 
patent within a family and to samples, could ensure the right 
cost-benefit balance of this measure21. 

1.2.3. Means of implementation 

While there are clear benefits to such increased transpar-
ency, the related burden needs to remain proportionate. 
Measures could therefore be extended gradually, and apply 
to new and key standards only, e.g. 5G. 

As a first step, stakeholders could be incentivised to value 
increased transparency, e.g. by way of certification that their 
declared SEP portfolios comply with transparency criteria. 
This certification could later be used in licensing negotia-
tions and litigation. In addition, a recent study undertaken 
for the Commission suggests that SDOs may consider 
introducing (modest) fees for confirming SEP declarations 
after standard release and patent grants, to incentive SEP 
holders to revise and maintain only relevant declarations22. 

When considering essentiality checks, patent offices may 
well be natural candidates for exploiting synergies and 
reducing costs23. The Commission will support further 
analysis of their feasibility to ensure effective and propor-
tionate solutions. Depending on the outcome of this project, 
an independent European body could be tasked to proceed 
with SEP essentiality assessment. 

The Commission: 

- calls on SDOs to urgently ensure that their databases 
comply with the main quality features described above and 
will co-operate with SDOs to facilitate this process; 

18 See IPlytics (2017) and CRA (2016) and the summary of DG GROW 
public consultation on SEPs (2015).
19 A number of studies on various key technologies suggests that when 
rigorously tested, only between 10% and 50% of declared patents are 
essential (CRA, 2016 and IPlytics, 2017).
20 The cost of essentiality checks may be negligible compared to licensing 
revenues for key technologies (see CRA, 2016).
21 For an analysis of cost and benefits, please see IPlytics (2017).
22 See CRA (2016).
23 See IPlytics (2017).
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- calls on SDOs to transform the current declaration 
system into a tool providing more up-to-date and precise 
information on SEPs and will co-operate with SDOs in 
order to facilitate that process; 

- considers that declared SEPs should be subject to reliable 
scrutiny of their essentiality for a standard, and will launch 
a pilot project for SEPs in selected technologies with a view 
to facilitating the introduction of an appropriate scrutiny 
mechanism. 

2. GENERAL PRINCIPLES FOR FRAND 
LICENSING TERMS FOR SEPS 

The Commission considers that the parties are best placed 
to arrive at a common understanding of what are fair 
licensing conditions and fair rates, through good faith 
negotiations. Currently, licensing is hampered by unclear 
and diverging interpretations of the meaning of FRAND. 
The debate is particularly heated when it comes to valuation 
principles. Divergent views and litigation over FRAND 
licensing risk delaying the uptake of new technologies, 
standardisation processes and the roll-out of IoT in Europe. 
The Commission considers therefore that it is both neces-
sary and beneficial to establish a first set of key signposts 
on the FRAND concept, so as to provide for a more stable 
licensing environment, guide parties in their negotiations 
and reduce litigation. 

The guiding elements set out below are based on the 
results of a public consultation24, analysis of best practices25, 
studies26, as well as national case law27. The Commission 
encourages stakeholders to engage in dialogue with each 
other and with the Commission, with the view to achieving 
further clarification and developing best practices. The 
Commission will monitor progress achieved and take 
complementary action on FRAND licensing, as needed. 

2.1. Licensing principles 

As the CJEU has confirmed, an 'undertaking to grant 
licences on FRAND terms creates legitimate expectations 
on the part of third parties that the proprietor of the SEP 
will in fact grant licences on such terms'28. 

Both parties must be willing to engage in good faith nego-
tiations, with the view to establishing licensing conditions 
that are fair, reasonable and non-discriminatory. Parties to 
a SEP licensing agreement, negotiating in good faith, are 
in the best position to determine the FRAND terms most 
appropriate to their specific situation. 

24 Public consultation on patents and standards: A modern framework 
for standardisation involving intellectual property rights.
25 Licensing Terms of Standard Essential Patents: A Comprehensive 
Analysis of Cases, JRC 2017
26 Study on Transparency, Predictability and Efficiency of SDO-based 
Standardization and SEP Licensing, Published on: 12/12/2016, (CRA study).
27 See, in particular, Unwired Planet v. Huaweï [2017] EWHC 711 (Pat).
28 Case C-170/13 Huawei Technologies, EU:C:2015:477, paragraph 53

Efficiency considerations, reasonable licence fee expectations 
on both sides, the facilitation of the uptake by implementers 
to promote wide diffusion of the standard should be taken 
into account. It should be stressed in this respect that there 
is no one-size-fit-all solution to what FRAND is: what 
can be considered fair and reasonable differs from sector 
to sector and over time. For this reason, the Commission 
encourages stakeholders to pursue sectoral discussions with 
a view to establishing common licensing practices, based on 
the principles reflected in this Communication. 

The Commission considers that the following IP valuation 
principles should be taken into account: 

- Licensing terms have to bear a clear relationship to the 
economic value of the patented technology. That value 
primarily needs to focus on the technology itself and in 
principle should not include any element resulting from the 
decision to include the technology in the standard. In cases 
where the technology is developed mainly for the standard 
and has little market value outside the standard, alternative 
evaluation methods, such as the relative importance of the 
technology in the standard compared to other contributions 
in the standard, should be considered. 

- Determining a FRAND value should require taking 
into account the present value added29 of the patented 
technology. That value should be irrespective of the market 
success of the product which is unrelated to the patented 
technology. 

- FRAND valuation should ensure continued incentives for 
SEP holders to contribute their best available technology 
to standards. 

- Finally, to avoid royalty stacking, in defining a FRAND 
value, an individual SEP cannot be considered in isolation. 
Parties need to take into account a reasonable aggregate 
rate for the standard, assessing the overall added value of 
the technology30. The implementation of measures on SEP 
transparency can already support this objective. It can be 
addressed further, within the scope of EU competition 
law, by the creation of industry licensing platforms and 
patent pools, or based on indications by standardisation 
participants on the maximum cumulative rate that could 
be reasonably envisaged or expected. 

2.2. Efficiency and non-discrimination 

The non-discrimination element of FRAND indicates that 
rightholders cannot discriminate between implementers 
that are 'similarly situated'31. 

29 The present value is the value discounted to the time of the conclu-
sion of the licence agreement. Allowing for the discounting over time is 
important against the backdrop of licence agreement running over several 
years in sometimes technologically fast moving business environments.
30 On royalty stacking see CRA study.
31 Unwired Planet v. Huaweï [2017] EWHC 711 (Pat).
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Given that FRAND is not one-size-fits-all, solutions can 
differ from sector to sector and depending on the business 
models in question. 

As mentioned above, FRAND negotiations imply good 
faith negotiations from both parties. Efficiency consid-
erations can come into play as well. Transaction costs 
relating to the negotiation of a licence should be kept to 
the minimum necessary. Furthermore, in sectors where 
cross-licencing practices are widespread, efficiency gains 
related to such practices should be taken into account. These 
points need to be taken into account when assessing on a 
case by case basis whether a licensing offer is compatible 
with FRAND. 

In line with the approach presented above, the Commission 
considers that the same principles of efficiency support the 
practice of SEP portfolio licensing for products with global 
circulation32. As noted in a recent ruling33, a country-by-
country licensing approach may not be efficient and may 
not be in line with a recognised commercial practice in 
the sector. 

2.3. Patent pools and licensing platforms to 
facilitate sep licensing 

The creation of patent pools or other licensing platforms, 
within the scope of EU competition law, should be encour-
aged. They can address many of the SEP licensing chal-
lenges by offering better scrutiny on essentiality, more clarity 
on aggregate licensing fees and one-stop- shop solutions. 
For IoT industries, and particularly SMEs, newly exposed 
to SEP licensing disputes, this will bring more clarity to 
licensing conditions of SEP holders in a specific sector. 

Measures to encourage the setting up of pools for key stan-
dardised technologies should be encouraged, e.g. facilitating 
access to pool management offers and technical assistance 
by SDO34. The Commission will consider further measures 
if these efforts are ineffective in IoT sectors. 

2.4. Exploiting and deepening frand expertise 

There is a need to increase accessibility of experience, 
expertise and know-how around FRAND determination. 
Valuable insight has been gained and approaches developed 
from licensing agreements, mediations, arbitrations and 

32 However, FRAND licensing requires remuneration to be calculated in 
a manner that implementers wishing to develop a product for a specific, 
geographically limited area are not placed at a disadvantage.
33 Unwired Planet v. Huaweï [2017] EWHC 711 (Pat).
34 For instance, the creation of pools may be encouraged by means 
of measures such as strengthening the relationship between SDOs and 
pools, providing incentives to participation and making universities and 
SMEs more aware of the advantages of becoming a licensor in a pool 
(ECSIP, 2015).

court decisions over many years. Significant resources and 
efforts have been devoted to clarifying, analysing and valuing 
patents and technology. As there is no common repository 
for such expertise, work and research may be unnecessarily 
duplicated at serious cost to the parties involved. More 
accessible FRAND-related information could increase 
predictability for businesses such as IoT players, facilitate 
the licensing process in general and provide support and 
benchmarks in dispute settlement. 

The Commission will therefore set up an expert group 
with the view to gathering industry practice and addi-
tional expertise on FRAND licencing. In addition, the 
Commission will use all appropriate tools available to 
obtain further information to support its policy making 
with sufficient evidence. 

In view of current developments, the Commission considers 
that SEP licencing should be based on the basis of the 
following principles: 

- There is no one-size-fit-all solution on what FRAND 
is: what can be considered fair and reasonable can differ 
from sector to sector and over time. Efficiency consider-
ations, reasonable licence fee expectations on both sides, 
the facilitation of the uptake by implementers to promote 
wide diffusion of the standard should be taken into account. 

- Determining a FRAND value should require taking into 
account the present value added of the patented technology. 
That value should be irrespective of the market success of 
the product which is unrelated to the value of the patented 
technology. 

- In defining a FRAND value, parties need to take account 
of a reasonable aggregate rate for the standard. 

- The non-discrimination element of FRAND indicates 
that rightholders cannot discriminate between imple-
menters that are 'similarly situated'. 

- For products with a global circulation, SEP licences 
granted on a worldwide basis may contribute to a more 
efficient approach and therefore can be compatible with 
FRAND. 

The Commission calls on SDOs and SEP holders to develop 
effective solutions to facilitate the licensing of a large 
number of implementers in the IoT environment (especially 
SMEs), via patent pools or other licensing platforms, while 
offering sufficient transparency and predictability. 

The Commission will monitor licencing practices, in partic-
ular in the IoT sector. It will also set up an expert group 
with the view to deepening expertise on industry licensing 
practices, sound IP valuation and FRAND determination. 

3. A PREDICTABLE ENFORCEMENT ENVIRONMENT FOR SEPS 

Disputes on SEPs are an important factor in the licensing 
system when negotiations fail. A balanced and predictable 

enforcement environment has particularly positive effects 
on parties’ behaviour during negotiations, which in turn 
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can speed up the spread of standardised technologies. IoT 
stakeholders report however that uncertainties and imbal-
ances in the enforcement system have serious implications 
for market entry. SEPs show a higher degree of litigation 
than other patents35, which reinforces the need for a clear 
dispute framework in this area. While this Communication 
focuses on specific guidance on Standard Essential Patents, 
the Guidance on certain aspects of Directive 2004/48/EC 
of the European Parliament and of the Council on the 
enforcement of intellectual property rights36 clarifies the 
IPRED regime more generally. The possibility to enforce 
is one of the key aspects of intellectual property rights37. 
The debate in the SEPs area has mainly focused on the 
availability of injunctive relief. Such relief aims to protect 
SEP holders against infringers unwilling to conclude a 
licence on FRAND terms. At the same time, safeguards 
are needed against the risk that good-faith technology users 
threatened with an injunction accept licensing terms that 
are not FRAND, or in the worst case, are unable to market 
their products (hold-ups). 

3.1. Availability of injunctive relief under the 
huawei vs zte jurisprudence 

In its Huawei judgment38, the CJEU established obligations 
applying to both sides of a SEP-licensing agreement, when 
assessing whether the holder of a SEP can seek an injunc-
tion against a potential licensee without being in breach of 
Article 102 TFEU. SEP holders may not seek injunctions 
against users willing to enter into a licence on FRAND 
terms, and the CJEU established behavioural criteria to 
assess when a potential licensee can be considered willing 
to enter into such a licence. 

The Commission considers that the elements below – which 
arise from national case-law in applying the Huawei judg-
ment39, provide useful additional guidance for stakeholders. 

A number of courts have stressed that a prospective SEP 
licensee has to receive sufficiently detailed and relevant 

35 ECSIP (2014).
36 COM(2017)708
37 Directive 2004/48/EC of 29.4.2004 on the enforcement of intellectual 
property rights, pub. OJ L 195 of 2.6.2004, recital 3
38 Case C-170/13 Huawei Technologies, EU:C:2015:477.
39 The CJEU held that Article 102 TFEU must be interpreted as meaning 
that the proprietor of a patent essential to a standard established by a 
standardisation body, which has given an irrevocable undertaking to 
that body to grant a licence to third parties on fair, reasonable and non-
discriminatory (‘FRAND’) terms, does not abuse its dominant position, 
within the meaning of that article, by bringing an action for infringement 
seeking an injunction prohibiting the infringement of its patent or seeking 
the recall of products for the manufacture of which that patent has been 
used, as long as: 
(1) prior to bringing that action, the proprietor has, first, alerted the alleged 
infringer of the infringement complained about by designating that patent 
and specifying the way in which it has been infringed, and, secondly, after 
the alleged infringer has expressed its willingness to conclude a licensing 
agreement on FRAND terms, presented to that infringer a specific, written 
offer for a licence on such terms, specifying, in particular, the royalty and 
the way in which it is to be calculated, and 
(2) where the alleged infringer continues to use the patent in question, the 
alleged infringer has not diligently responded to that offer, in accordance 
with recognised commercial practices in the field and in good faith, this 
being a matter which must be established on the basis of objective factors 
and which implies, in particular, that there are no delaying tactics. 

information to determine the relevance of the SEP portfolio 
and compliance with FRAND40. The concrete require-
ments may vary according to the individual case, but the 
Commission believes that to assess a FRAND offer and 
make an appropriate counter-offer, clear explanations are 
necessary on: the essentiality for a standard, the allegedly 
infringing products of the SEP user, the proposed royalty 
calculation and the non-discrimination element of FRAND. 

Concerning the counter-offer, it follows from Huawei that 
it should be concrete and specific, i.e. it cannot be limited 
to contesting the SEP holder’s offer and a general reference 
to third-party determination of the royalty. It should also 
contain information on the exact use of the standard in the 
specific product. The willingness of the parties to submit to 
binding third-party FRAND determination - should the 
(counter-)offer be found not to be FRAND - is however 
an indication of a FRAND behaviour. 

In terms of timeliness of the counter-offer of the potential 
licensee, no general benchmark can be established, as case-
specific elements play a role. These include the number of 
asserted SEPs and the details contained in the infringement 
claim. However, there is a probable trade-off between the 
time considered as reasonable for responding to the offer 
and the detail and quality of the information provided in 
the SEP holder’s initial offer. In this respect, measures that 
improve the upstream transparency on SEP exposure41 will 
have a very positive impact on the enforcement system. 

If more reliable information on SEPs is available upfront via 
the declaration system, as highlighted in section 1 above, the 
number of declared SEPs would be considerably reduced. 
This should be taken into account when assessing acceptable 
response times for SEP users to react to a FRAND offer. 

With respect to the security to be provided by the SEP user 
as protection against an injunction, the amount should be 
fixed at a level that discourages patent hold-out strategies. 
Similar considerations could apply when assessing the 
magnitude of damages. The Commission will support an 
exchange of best practice by experts and stakeholders on 
the calculation method of damages in SEP cases. 

3.2. Proportionality considerations 

When assessing the availability of injunctive relief, courts are 
bound by Article 3(2) of the IPR Enforcement Directive42, 
and notably the requirement to ensure that injunctive relief 
is effective, proportionate and dissuasive. Given the broad 
impact an injunction may have on businesses, consumers 
and on the public interest, particularly in the context of the 
digitalised economy, the proportionality assessment needs to 
be done carefully on a case-by-case basis. The Commission 
feels that considerations need to be given to the relative 
relevance of the disputed technology for the application in 

40 OLG Düsseldorf, Case I-15 U 66/15, Order of 17 November 2016 and 
OLG Karlsruhe, Case 6 U 58/16, Order of 8 September 2016.
41 See section 1 above.
42 Directive 2004/48/EC of 29.4.2004 on the enforcement of intellectual 
property rights, OJ L 195 of 2.6.2004, p. 16.
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question and the potential spill-over effects of an injunction 
on third parties. 

3.3. Litigation on the basis of patent portfolios 

In line with the Huawei judgment, which refers to 
recognised commercial practices in the field43, national 
courts have also considered portfolio licences granted 
outside national territories to be compliant with FRAND, 
provided that the portfolio is limited to all the SEPs that 
a licensee needs to produce/market its product (see section 
2.2 above). In this context, SEP holders may offer more 
patents, including non-SEPs, but cannot require a licensee 
to accept a licence for these other patents as well. The 
general non-willingness or non-acceptance to offer or accept 
all SEPs that a licensee needs may be an indication of bad 
faith. In order to be FRAND, the counteroffer needs to be 
related to all SEPs that a licensee needs and cannot be based 
on individual patent(s) only. Portfolios should however not 
include competing technologies, but only complementary 
technologies if necessary44. While putative licensees may 
always question the validity/essentiality of individual 
patents, the licensing of all SEPs that a licensee needs can 
be particularly efficient. The Commission will therefore 
work with stakeholders (including where appropriate courts, 
arbitrators and mediators) to develop and use consistent 
methodologies, such as sampling, which allow for efficient 
and effective SEP dispute resolution, in compliance with 
the industry practice of portfolio licensing. 

3.4. Alternative dispute resolution 

The Commission takes the view that alternative dispute 
resolution (ADR) mechanisms such as mediation and 
arbitration can offer swifter and less costly dispute resolu-
tion45. While there can be no obligation for parties to use 
ADR, the Commission believes that the potential benefits 
of this tool are currently underexploited. 

Recourse to ADR is often hampered by unpredictability 
and criticised for lack of transparency of previous decisions. 
The success of such mechanisms depends not only on 
appropriate procedures, but also on the quality of experts. 
When it enters into operation, the Unified Patent Court 
should provide a dedicated arbitration and mediation centre 
benefitting from a pool of specialised judges, thus ensuring 
high quality and efficient proceedings, coherent practice 
and limited scope for forum shopping. As announced in its 
November 2016 strategy on IP for SMEs, the Commission 
is, together with the EUIPO, mapping IP mediation and 
arbitration tools with the view to facilitating the further 

43 Case C-170/13 Huawei Technologies, EU:C:2015:477 (para 65)
44 See mutatis mutandis Guidelines on the application of Article 101 of 
the Treaty on the Functioning of the European Union to technology transfer 
agreements, OJ C 89, 28.3.2014, p. 3, paragraph 250-55.
45 Different ADR mechanisms already exist, such as the WIPO’s Arbitration 
and Mediation Centre.

roll-out of IP mediation and arbitration services, for SMEs 
in particular46. 

The Commission considers that the outcomes of disputes 
should also be included in SDOs' databases as mentioned 
in the chapter on transparency47. 

3.5. Patent assertion entities and seps 

Patent Assertion Entities48 (PAEs) are becoming increas-
ingly involved in the SEP licensing market. Studies49 
suggest that the European litigation system - including 
the one that is due to be established under the Unified 
Patent Court - has sufficient safeguards to protect against 
the potentially harmful effects of certain PAEs in the 
EU50. PAEs should be subject to the same rules as any 
other SEP holder, including after the transfer of SEPs 
from patent holders to PAEs. Increased transparency and 
predictability should further reduce the margin for abuse. 
The application of the proportionality principle by courts 
provides yet another safeguard. The Commission will closely 
monitor the ongoing impact of these market players on the 
SEP licensing market in Europe, in particular once the EU 
unitary patent is operational. 

3.6. Awareness raising 

There is a need for relevant stakeholders, in particular SDOs 
and SEP holders, to proactively raise awareness of the 
FRAND licensing process and its implications, particularly 
for SMEs (both patent holders and implementers of the 
standards). The Commission will support awareness actions 
on this issue. 

The Commission considers that the FRAND process 
requires both parties to negotiate in good faith, including 
responding in a timely manner. Injunctive relief can, 
however, be sought against parties acting in bad faith (i.e. 
parties unwilling to take up a licence on FRAND terms), 
but it must be used proportionally. 

The Commission will: 

- work with stakeholders to develop and use methodologies, 
such as sampling, which allow for efficient and effective 
SEP litigation, in compliance with the industry practice of 
portfolio licensing; 

- further facilitate the roll-out of mediation and alternative 
dispute resolution tools; and 

- monitor the impact of PAEs in Europe. 

46 Commission Staff Working Document, ‘Putting intellectual property 
at the service of SMEs to foster innovation and growth’, SWD(2016)373 
of 22.11.2016.
47 See section 1.2.1 above.
48 For the attempt of a definition see the JRC study ‘Patent Assertion 
Entities in Europe’, chapter 3. http://publications.jrc.ec.europa.eu/reposi-
tory/bitstream/JRC103321/lfna28145enn.pdf
49 http://publications.jrc.ec.europa.eu/repository/bitstream/JRC103321/
lfna28145enn.pdf
50 JRC study above.
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4. OPEN SOURCE AND STANDARDS 

In the context of current advances in technology, open 
source software (OSS) implementation is, in addition 
to standards, also driving innovation, and is becoming 
increasingly widespread, including in the area of ICT 
standards. Integration between open source projects and 
standards development processes is a win-win situation: on 
one side the alignment of open source and standardisation 
can speed-up the standards development process and the 
take-up of ICT standards (especially for SMEs) and on 
the other side standards can provide for interoperability of 
open source software implementations51. Activities in this 
direction are taking place within different SDOs52. 

Open source and standardisation processes both have 
similarities in common (e.g. collaborative open processes, 
contribution to innovation) and differences (IPR policies, 
agility, maintenance, transparency, balance of the processes 
etc.). There is therefore a need to pay attention to the 
interaction between open source community projects and 
SDOs processes. 

The Commission supports open source solutions, i.e. 
through R&I projects funded under Horizon 2020. Flexible 
and effective interactions between standardisation and open 
source communities will promote and accelerate the uptake 
of advanced technology developments. 

The Commission will continue to collaborate with stake-
holders, open source communities and SDOs to promote 
an effective relationship between standardisation and open 
source. It will also fund studies to analyse complementari-
ties, ways of interacting and differences between the two 
processes, and recommend solutions for smooth collabora-
tion between the two communities. 

The Commission will work with stakeholders, open source 
communities and SDOs for successful interaction between 
open source and standardisation, by means of studies and 
analyses. 

5. CONCLUSION 

For Europe to reap the full benefit of the Single Market and 
the Digital Single Market, a balanced IPR framework is 
needed that supports a sustainable and efficient standardisa-
tion ecosystem and SEP licensing environment. 

This Communication proposes a holistic approach and sets 
out key principles for SEP licensing taking into account 
how industrial sectors are organised as well as efficiency 
considerations. Working together with all stakeholders 
will be necessary for a successful implementation of the 
principles and to ensure concrete results of the actions 
announced, notably by fostering the participation of 
start-ups in the roll-out of the Internet of Things. The 

51 In relation to Cloud computing, see the report on standards and open 
source: bridging the gap.
52 OASIS, ECMA, ITU-T, ETSI, etc.

Commission therefore invites all stakeholders to actively 
engage in their implementation. 

The Commission will closely monitor the SEP licensing 
markets with a particular focus on IoT technologies, by 
making use of the expert group that will be created and 
launching further studies if necessary. It will take stock of 
progress achieved and assess the need for further measures 
to ensure a balanced framework for smooth, efficient and 
effective licensing of SEPs on that basis. 





TITLE III

PROCEDURE





271

Competition Law Digest

I. Basic Regulations
21. Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation 
of the rules on competition laid down in Articles 81 and 82 of the Treaty

The Council of the European Union,

Having regard to the Treaty establishing the European 
Community, and in particular Article 83 thereof,

Having regard to the proposal from the Commission1,

Having regard to the opinion of the European Parliament2,

Having regard to the opinion of the European Economic 
and Social Committee3,

Whereas:

(1) In order to establish a system which ensures that compe-
tition in the common market is not distorted, Articles 81 
and 82 of the Treaty must be applied effectively and 
uniformly in the Community. Council Regulation No 17 of 
6 February 1962, First Regulation implementing Articles 81 
and 824 of the Treaty5, has allowed a Community competi-
tion policy to develop that has helped to disseminate a 
competition culture within the Community. In the light 
of experience, however, that Regulation should now be 
replaced by legislation designed to meet the challenges 
of an integrated market and a future enlargement of the 
Community.

(2) In particular, there is a need to rethink the arrange-
ments for applying the exception from the prohibition 
on agreements, which restrict competition, laid down in 
Article 81(3) of the Treaty. Under Article 83(2)(b) of the 
Treaty, account must be taken in this regard of the need 
to ensure effective supervision, on the one hand, and to 
simplify administration to the greatest possible extent, on 
the other.

(3) The centralised scheme set up by Regulation No 17 no 
longer secures a balance between those two objectives. It 
hampers application of the Community competition rules 
by the courts and competition authorities of the Member 
States, and the system of notification it involves prevents the 
Commission from concentrating its resources on curbing 
the most serious infringements. It also imposes considerable 
costs on undertakings.

(4) The present system should therefore be replaced 
by a directly applicable exception system in which the 

competition authorities and courts of the Member States 
have the power to apply not only Article 81(1) and 
Article 82 of the Treaty, which have direct applicability 
by virtue of the case-law of the Court of Justice of the 
European Communities, but also Article 81(3) of the Treaty.

(5) In order to ensure an effective enforcement of the 
Community competition rules and at the same time the 
respect of fundamental rights of defence, this Regulation 
should regulate the burden of proof under Articles 81 and 
82 of the Treaty. It should be for the party or the authority 
alleging an infringement of Article 81(1) and Article 82 
of the Treaty to prove the existence thereof to the required 
legal standard. It should be for the undertaking or asso-
ciation of undertakings invoking the benefit of a defence 
against a finding of an infringement to demonstrate to the 
required legal standard that the conditions for applying 
such defence are satisfied. This Regulation affects neither 
national rules on the standard of proof nor obligations of 
competition authorities and courts of the Member States 
to ascertain the relevant facts of a case, provided that such 
rules and obligations are compatible with general principles 
of Community law.

(6) In order to ensure that the Community competition 
rules are applied effectively, the competition authorities of 
the Member States should be associated more closely with 
their application. To this end, they should be empowered 
to apply Community law.

(7) National courts have an essential part to play in applying 
the Community competition rules. When deciding disputes 
between private individuals, they protect the subjective 
rights under Community law, for example by awarding 
damages to the victims of infringements. The role of the 
national courts here complements that of the competition 
authorities of the Member States. They should therefore 
be allowed to apply Articles 81 and 82 of the Treaty in full.

(8) In order to ensure the effective enforcement of the 
Community competition rules and the proper functioning of 
the cooperation mechanisms contained in this Regulation, it 
is necessary to oblige the competition authorities and courts 
of the Member States to also apply Articles 81 and 82 of 
the Treaty where they apply national competition law to 
agreements and practices which may affect trade between 
Member States. In order to create a level playing field 
for agreements, decisions by associations of undertakings 
and concerted practices within the internal market, it is 
also necessary to determine pursuant to Article 83(2)(e) 
of the Treaty the relationship between national laws and 
Community competition law. To that effect it is necessary 
to provide that the application of national competition laws 
to agreements, decisions or concerted practices within the 
meaning of Article 81(1) of the Treaty may not lead to the 

1 OJ C 365 E, 19.12.2000, p. 284.
2 OJ C 72 E, 21.3.2002, p. 305.
3 OJ C 155, 29.5.2001, p. 73.
4 The title of Regulation No 17 has been adjusted to take account of the 
renumbering of the Articles of the EC Treaty, in accordance with Article 12 
of the Treaty of Amsterdam; the original reference was to Articles 85 and 
86 of the Treaty.
5 OJ 13, 21.2.1962, p. 204/62. Regulation as last amended by Regulation 
(EC) No 1216/1999 (OJ L 148, 15.6.1999, p. 5).
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prohibition of such agreements, decisions and concerted 
practices if they are not also prohibited under Community 
competition law. The notions of agreements, decisions 
and concerted practices are autonomous concepts of 
Community competition law covering the coordination of 
behaviour of undertakings on the market as interpreted by 
the Community Courts. Member States should not under 
this Regulation be precluded from adopting and applying 
on their territory stricter national competition laws which 
prohibit or impose sanctions on unilateral conduct engaged 
in by undertakings. These stricter national laws may include 
provisions which prohibit or impose sanctions on abusive 
behaviour toward economically dependent undertakings. 
Furthermore, this Regulation does not apply to national 
laws which impose criminal sanctions on natural persons 
except to the extent that such sanctions are the means 
whereby competition rules applying to undertakings are 
enforced.

(9) Articles 81 and 82 of the Treaty have as their objec-
tive the protection of competition on the market. This 
Regulation, which is adopted for the implementation of 
these Treaty provisions, does not preclude Member States 
from implementing on their territory national legislation, 
which protects other legitimate interests provided that such 
legislation is compatible with general principles and other 
provisions of Community law. In so far as such national 
legislation pursues predominantly an objective different 
from that of protecting competition on the market, the 
competition authorities and courts of the Member States 
may apply such legislation on their territory. Accordingly, 
Member States may under this Regulation implement 
on their territory national legislation that prohibits or 
imposes sanctions on acts of unfair trading practice, be they 
unilateral or contractual. Such legislation pursues a specific 
objective, irrespective of the actual or presumed effects of 
such acts on competition on the market. This is particularly 
the case of legislation which prohibits undertakings from 
imposing on their trading partners, obtaining or attempting 
to obtain from them terms and conditions that are unjusti-
fied, disproportionate or without consideration.

(10) Regulations such as 19/65/EEC 6, (EEC) 
No 2821/717,  (EEC) No 3976/878, (EEC) No 1534/919, 
or (EEC) No  79/92 10 empower the Commission to 
apply Article 81(3) of the Treaty by Regulation to certain 
categories of agreements, decisions by associations of under-
takings and concerted practices. In the areas defined by 
such Regulations, the Commission has adopted and may 
continue to adopt so called “block” exemption Regulations 

by which it declares Article 81(1) of the Treaty inappli-
cable to categories of agreements, decisions and concerted 
practices. Where agreements, decisions and concerted 
practices to which such Regulations apply nonetheless 
have effects that are incompatible with Article 81(3) of the 
Treaty, the Commission and the competition authorities 
of the Member States should have the power to withdraw 
in a particular case the benefit of the block exemption 
Regulation.

(11) For it to ensure that the provisions of the Treaty 
are applied, the Commission should be able to address 
decisions to undertakings or associations of undertak-
ings for the purpose of bringing to an end infringements 
of Articles 81 and 82 of the Treaty. Provided there is a 
legitimate interest in doing so, the Commission should also 
be able to adopt decisions which find that an infringement 
has been committed in the past even if it does not impose 
a fine. This Regulation should also make explicit provision 
for the Commission’s power to adopt decisions ordering 
interim measures, which has been acknowledged by the 
Court of Justice.

(12) This Regulation should make explicit provision for 
the Commission’s power to impose any remedy, whether 
behavioural or structural, which is necessary to bring the 
infringement effectively to an end, having regard to the 
principle of proportionality. Structural remedies should 
only be imposed either where there is no equally effec-
tive behavioural remedy or where any equally effective 
behavioural remedy would be more burdensome for the 
undertaking concerned than the structural remedy. Changes 
to the structure of an undertaking as it existed before the 
infringement was committed would only be proportionate 
where there is a substantial risk of a lasting or repeated 
infringement that derives from the very structure of the 
undertaking.

(13) Where, in the course of proceedings which might lead 
to an agreement or practice being prohibited, undertak-
ings offer the Commission commitments such as to meet 
its concerns, the Commission should be able to adopt 
decisions which make those commitments binding on the 

6 Council Regulation No 19/65/EEC of 2 March 1965 on the application 
of Article 81(3) (The titles of the Regulations have been adjusted to take 
account of the renumbering of the Articles of the EC Treaty, in accordance 
with Article 12 of the Treaty of Amsterdam; the original reference was to 
Article 85(3) of the Treaty) of the Treaty to certain categories of agreements 
and concerted practices (OJ 36, 6.3.1965, p. 533). Regulation as last 
amended by Regulation (EC) No 1215/1999 (OJ L 148, 15.6.1999, p. 1).
7 Council Regulation (EEC) No 2821/71 of 20 December 1971 on the appli-
cation of Article 81(3) (The titles of the Regulations have been adjusted 
to take account of the renumbering of the Articles of the EC Treaty, 
in accordance with Article 12 of the Treaty of Amsterdam; the original 
reference was to Article 85(3) of the Treaty) of the Treaty to categories 
of agreements, decisions and concerted practices (OJ L 285, 29.12.1971, 
p. 46). Regulation as last amended by the Act of Accession of 1994.

8 Council Regulation (EEC) No 3976/87 of 14 December 1987 on the 
application of Article 81(3) (The titles of the Regulations have been 
adjusted to take account of the renumbering of the Articles of the EC 
Treaty, in accordance with Article 12 of the Treaty of Amsterdam; the 
original reference was to Article 85(3) of the Treaty) of the Treaty to certain 
categories of agreements and concerted practices in the air transport 
sector (OJ L 374, 31.12.1987, p. 9). Regulation as last amended by the Act 
of Accession of 1994.
9 Council Regulation (EEC) No 1534/91 of 31 May 1991 on the application 
of Article 81(3) (The titles of the Regulations have been adjusted to take 
account of the renumbering of the Articles of the EC Treaty, in accordance 
with Article 12 of the Treaty of Amsterdam; the original reference was 
to Article 85(3) of the Treaty) of the Treaty to certain categories of 
agreements, decisions and concerted practices in the insurance sector 
(OJ L 143, 7.6.1991, p. 1).
10 Council Regulation (EEC) No 479/92 of 25 February 1992 on the 
application of Article 81(3) (The titles of the Regulations have been 
adjusted to take account of the renumbering of the Articles of the EC 
Treaty, in accordance with Article 12 of the Treaty of Amsterdam; the 
original reference was to Article 85(3) of the Treaty) of the Treaty to certain 
categories of agreements, decisions and concerted practices between 
liner shipping companies (Consortia) (OJ L 55, 29.2.1992, p. 3). Regulation 
amended by the Act of Accession of 1994.



273

Competition Law Digest

undertakings concerned. Commitment decisions should 
find that there are no longer grounds for action by the 
Commission without concluding whether or not there has 
been or still is an infringement. Commitment decisions are 
without prejudice to the powers of competition authorities 
and courts of the Member States to make such a finding 
and decide upon the case. Commitment decisions are not 
appropriate in cases where the Commission intends to 
impose a fine.

(14) In exceptional cases where the public interest of the 
Community so requires, it may also be expedient for the 
Commission to adopt a decision of a declaratory nature 
finding that the prohibition in Article 81 or Article 82 
of the Treaty does not apply, with a view to clarifying the 
law and ensuring its consistent application throughout 
the Community, in particular with regard to new types of 
agreements or practices that have not been settled in the 
existing case-law and administrative practice.

(15) The Commission and the competition authorities of 
the Member States should form together a network of 
public authorities applying the Community competition 
rules in close cooperation. For that purpose it is necessary 
to set up arrangements for information and consultation. 
Further modalities for the cooperation within the network 
will be laid down and revised by the Commission, in close 
cooperation with the Member States.

(16) Notwithstanding any national provision to the contrary, 
the exchange of information and the use of such informa-
tion in evidence should be allowed between the members of 
the network even where the information is confidential. This 
information may be used for the application of Articles 81 
and 82 of the Treaty as well as for the parallel applica-
tion of national competition law, provided that the latter 
application relates to the same case and does not lead to 
a different outcome. When the information exchanged 
is used by the receiving authority to impose sanctions on 
undertakings, there should be no other limit to the use 
of the information than the obligation to use it for the 
purpose for which it was collected given the fact that the 
sanctions imposed on undertakings are of the same type in 
all systems. The rights of defence enjoyed by undertakings 
in the various systems can be considered as sufficiently 
equivalent. However, as regards natural persons, they may 
be subject to substantially different types of sanctions across 
the various systems. Where that is the case, it is necessary 
to ensure that information can only be used if it has been 
collected in a way which respects the same level of protec-
tion of the rights of defence of natural persons as provided 
for under the national rules of the receiving authority.

(17) If the competition rules are to be applied consistently 
and, at the same time, the network is to be managed in the 
best possible way, it is essential to retain the rule that the 
competition authorities of the Member States are automati-
cally relieved of their competence if the Commission initi-
ates its own proceedings. Where a competition authority 
of a Member State is already acting on a case and the 
Commission intends to initiate proceedings, it should 

endeavour to do so as soon as possible. Before initiating 
proceedings, the Commission should consult the national 
authority concerned.

(18) To ensure that cases are dealt with by the most appro-
priate authorities within the network, a general provision 
should be laid down allowing a competition authority to 
suspend or close a case on the ground that another authority 
is dealing with it or has already dealt with it, the objective 
being that each case should be handled by a single authority. 
This provision should not prevent the Commission from 
rejecting a complaint for lack of Community interest, as the 
case-law of the Court of Justice has acknowledged it may 
do, even if no other competition authority has indicated its 
intention of dealing with the case.

(19) The Advisory Committee on Restrictive Practices 
and Dominant Positions set up by Regulation No 17 has 
functioned in a very satisfactory manner. It will fit well 
into the new system of decentralised application. It is 
necessary, therefore, to build upon the rules laid down 
by Regulation No 17, while improving the effectiveness 
of the organisational arrangements. To this end, it would 
be expedient to allow opinions to be delivered by written 
procedure. The Advisory Committee should also be able to 
act as a forum for discussing cases that are being handled by 
the competition authorities of the Member States, so as to 
help safeguard the consistent application of the Community 
competition rules.

(20) The Advisory Committee should be composed of 
representatives of the competition authorities of the 
Member States. For meetings in which general issues are 
being discussed, Member States should be able to appoint 
an additional representative. This is without prejudice to 
members of the Committee being assisted by other experts 
from the Member States.

(21) Consistency in the application of the competition 
rules also requires that arrangements be established for 
cooperation between the courts of the Member States 
and the Commission. This is relevant for all courts of the 
Member States that apply Articles 81 and 82 of the Treaty, 
whether applying these rules in lawsuits between private 
parties, acting as public enforcers or as review courts. 
In particular, national courts should be able to ask the 
Commission for information or for its opinion on points 
concerning the application of Community competition law. 
The Commission and the competition authorities of the 
Member States should also be able to submit written or 
oral observations to courts called upon to apply Article 81 
or Article 82 of the Treaty. These observations should be 
submitted within the framework of national procedural 
rules and practices including those safeguarding the rights 
of the parties. Steps should therefore be taken to ensure 
that the Commission and the competition authorities of 
the Member States are kept sufficiently well informed of 
proceedings before national courts.

(22) In order to ensure compliance with the principles 
of legal certainty and the uniform application of the 
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Community competition rules in a system of parallel 
powers, conflicting decisions must be avoided. It is therefore 
necessary to clarify, in accordance with the case-law of the 
Court of Justice, the effects of Commission decisions and 
proceedings on courts and competition authorities of the 
Member States. Commitment decisions adopted by the 
Commission do not affect the power of the courts and the 
competition authorities of the Member States to apply 
Articles 81 and 82 of the Treaty.

(23) The Commission should be empowered throughout the 
Community to require such information to be supplied as 
is necessary to detect any agreement, decision or concerted 
practice prohibited by Article 81 of the Treaty or any 
abuse of a dominant position prohibited by Article 82 
of the Treaty. When complying with a decision of the 
Commission, undertakings cannot be forced to admit that 
they have committed an infringement, but they are in any 
event obliged to answer factual questions and to provide 
documents, even if this information may be used to establish 
against them or against another undertaking the existence 
of an infringement.

(24) The Commission should also be empowered to 
undertake such inspections as are necessary to detect any 
agreement, decision or concerted practice prohibited by 
Article 81 of the Treaty or any abuse of a dominant position 
prohibited by Article 82 of the Treaty. The competition 
authorities of the Member States should cooperate actively 
in the exercise of these powers.

(25) The detection of infringements of the competition 
rules is growing ever more difficult, and, in order to protect 
competition effectively, the Commission’s powers of inves-
tigation need to be supplemented. The Commission should 
in particular be empowered to interview any persons who 
may be in possession of useful information and to record 
the statements made. In the course of an inspection, officials 
authorised by the Commission should be empowered to 
affix seals for the period of time necessary for the inspec-
tion. Seals should normally not be affixed for more than 
72 hours. Officials authorised by the Commission should 
also be empowered to ask for any information relevant to 
the subject matter and purpose of the inspection.

(26) Experience has shown that there are cases where 
business records are kept in the homes of directors or other 
people working for an undertaking. In order to safeguard 
the effectiveness of inspections, therefore, officials and 
other persons authorised by the Commission should be 
empowered to enter any premises where business records 
may be kept, including private homes. However, the exercise 
of this latter power should be subject to the authorisation 
of the judicial authority.

(27) Without prejudice to the case-law of the Court of 
Justice, it is useful to set out the scope of the control that the 
national judicial authority may carry out when it authorises, 
as foreseen by national law including as a precautionary 
measure, assistance from law enforcement authorities 
in order to overcome possible opposition on the part of 

the undertaking or the execution of the decision to carry 
out inspections in non-business premises. It results from 
the case-law that the national judicial authority may in 
particular ask the Commission for further information 
which it needs to carry out its control and in the absence 
of which it could refuse the authorisation. The case-law 
also confirms the competence of the national courts to 
control the application of national rules governing the 
implementation of coercive measures.

(28) In order to help the competition authorities of the 
Member States to apply Articles 81 and 82 of the Treaty 
effectively, it is expedient to enable them to assist one 
another by carrying out inspections and other fact-finding 
measures.

(29) Compliance with Articles 81 and 82 of the Treaty and 
the fulfilment of the obligations imposed on undertakings 
and associations of undertakings under this Regulation 
should be enforceable by means of fines and periodic penalty 
payments. To that end, appropriate levels of fine should 
also be laid down for infringements of the procedural rules.

(30) In order to ensure effective recovery of fines imposed 
on associations of undertakings for infringements that they 
have committed, it is necessary to lay down the conditions 
on which the Commission may require payment of the fine 
from the members of the association where the association 
is not solvent. In doing so, the Commission should have 
regard to the relative size of the undertakings belonging to 
the association and in particular to the situation of small 
and medium-sized enterprises. Payment of the fine by one 
or several members of an association is without prejudice to 
rules of national law that provide for recovery of the amount 
paid from other members of the association.

(31) The rules on periods of limitation for the imposition 
of fines and periodic penalty payments were laid down 
in Council Regulation (EEC) No 2988/7411, which also 
concerns penalties in the field of transport. In a system of 
parallel powers, the acts, which may interrupt a limitation 
period, should include procedural steps taken independently 
by the competition authority of a Member State. To clarify 
the legal framework, Regulation (EEC) No 2988/74 should 
therefore be amended to prevent it applying to matters 
covered by this Regulation, and this Regulation should 
include provisions on periods of limitation.

(32) The undertakings concerned should be accorded 
the right to be heard by the Commission, third parties 
whose interests may be affected by a decision should be 
given the opportunity of submitting their observations 
beforehand, and the decisions taken should be widely 
publicised. While ensuring the rights of defence of the 
undertakings concerned, in particular, the right of access to 
the file, it is essential that business secrets be protected. The 

11 Council Regulation (EEC) No 2988/74 of 26 November 1974 concerning 
limitation periods in proceedings and the enforcement of sanctions under 
the rules of the European Economic Community relating to transport and 
competition (OJ L 319, 29.11.1974, p. 1).



275

Competition Law Digest

confidentiality of information exchanged in the network 
should likewise be safeguarded.

(33) Since all decisions taken by the Commission under 
this Regulation are subject to review by the Court of 
Justice in accordance with the Treaty, the Court of Justice 
should, in accordance with Article 229 thereof be given 
unlimited jurisdiction in respect of decisions by which the 
Commission imposes fines or periodic penalty payments.

(34) The principles laid down in Articles 81 and 82 of the 
Treaty, as they have been applied by Regulation No 17, have 
given a central role to the Community bodies. This central 
role should be retained, whilst associating the Member 
States more closely with the application of the Community 
competition rules. In accordance with the principles of 
subsidiarity and proportionality as set out in Article 5 of 
the Treaty, this Regulation does not go beyond what is 
necessary in order to achieve its objective, which is to allow 
the Community competition rules to be applied effectively.

(35) In order to attain a proper enforcement of Community 
competition law, Member States should designate and 
empower authorities to apply Articles 81 and 82 of the 
Treaty as public enforcers. They should be able to designate 
administrative as well as judicial authorities to carry out the 
various functions conferred upon competition authorities 
in this Regulation. This Regulation recognises the wide 
variation which exists in the public enforcement systems 
of Member States. The effects of Article 11(6) of this 
Regulation should apply to all competition authorities. 
As an exception to this general rule, where a prosecuting 
authority brings a case before a separate judicial authority, 
Article 11(6) should apply to the prosecuting authority 
subject to the conditions in Article 35(4) of this Regulation. 
Where these conditions are not fulfilled, the general rule 
should apply. In any case, Article 11(6) should not apply to 
courts insofar as they are acting as review courts.

(36) As the case-law has made it clear that the competition 
rules apply to transport, that sector should be made subject 
to the procedural provisions of this Regulation. Council 
Regulation No 141 of 26 November 1962 exempting 
transport from the application of Regulation No 1712 should 
therefore be repealed and Regulations (EEC) No 1017/6813, 
(EEC) No 4056/8614 and (EEC) No 3975/8715 should be 

amended in order to delete the specific procedural provi-
sions they contain.

(37) This Regulation respects the fundamental rights and 
observes the principles recognised in particular by the 
Charter of Fundamental Rights of the European Union. 
Accordingly, this Regulation should be interpreted and 
applied with respect to those rights and principles.

(38) Legal certainty for undertakings operating under the 
Community competition rules contributes to the promotion 
of innovation and investment. Where cases give rise to 
genuine uncertainty because they present novel or unre-
solved questions for the application of these rules, individual 
undertakings may wish to seek informal guidance from the 
Commission. This Regulation is without prejudice to the 
ability of the Commission to issue such informal guidance,

has adopted this regulation:

CHAPTER I - Principles

Article 1 Application of Articles 81 and 82 of the Treaty

1. Agreements, decisions and concerted practices caught 
by Article 81(1) of the Treaty which do not satisfy the 
conditions of Article 81(3) of the Treaty shall be prohibited, 
no prior decision to that effect being required.

2. Agreements, decisions and concerted practices caught by 
Article 81(1) of the Treaty which satisfy the conditions of 
Article 81(3) of the Treaty shall not be prohibited, no prior 
decision to that effect being required.

3. The abuse of a dominant position referred to in Article 82 
of the Treaty shall be prohibited, no prior decision to that 
effect being required.

Article 2 Burden of proof

In any national or Community proceedings for the applica-
tion of Articles 81 and 82 of the Treaty, the burden of 
proving an infringement of Article 81(1) or of Article 82 
of the Treaty shall rest on the party or the authority alleging 
the infringement. The undertaking or association of under-
takings claiming the benefit of Article 81(3) of the Treaty 
shall bear the burden of proving that the conditions of that 
paragraph are fulfilled.

Article 3 Relationship between Articles 81 and 82 of the 
Treaty and national competition laws

1. Where the competition authorities of the Member 
States or national courts apply national competition law to 
agreements, decisions by associations of undertakings or 
concerted practices within the meaning of Article 81(1) of 
the Treaty which may affect trade between Member States 
within the meaning of that provision, they shall also apply 
Article 81 of the Treaty to such agreements, decisions or 
concerted practices. Where the competition authorities 
of the Member States or national courts apply national 

12 OJ 124, 28.11.1962, p. 2751/62; Regulation as last amended by 
Regulation No 1002/67/EEC (OJ 306, 16.12.1967, p. 1).
13 Council Regulation (EEC) No 1017/68 of 19 July 1968 applying rules 
of competition to transport by rail, road and inland waterway (OJ L 175, 
23.7.1968, p. 1). Regulation as last amended by the Act of Accession of 
1994.
14 Council Regulation (EEC) No 4056/86 of 22 December 1986 laying 
down detailed rules for the application of Articles 81 and 82 (The title of 
the Regulation has been adjusted to take account of the renumbering of 
the Articles of the EC Treaty, in accordance with Article 12 of the Treaty of 
Amsterdam; the original reference was to Articles 85 and 86 of the Treaty) 
of the Treaty to maritime transport (OJ L 378, 31.12.1986, p. 4). Regulation 
as last amended by the Act of Accession of 1994.
15 Council Regulation (EEC) No 3975/87 of 14 December 1987 laying 
down the procedure for the application of the rules on competition 
to undertakings in the air transport sector (OJ L 374, 31.12.1987, p. 1). 
Regulation as last amended by Regulation (EEC) No 2410/92 (OJ L 240, 
24.8.1992, p. 18).
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competition law to any abuse prohibited by Article 82 of 
the Treaty, they shall also apply Article 82 of the Treaty.

2. The application of national competition law may not lead 
to the prohibition of agreements, decisions by associations 
of undertakings or concerted practices which may affect 
trade between Member States but which do not restrict 
competition within the meaning of Article 81(1) of the 
Treaty, or which fulfil the conditions of Article 81(3) of 
the Treaty or which are covered by a Regulation for the 
application of Article 81(3) of the Treaty. Member States 
shall not under this Regulation be precluded from adopting 
and applying on their territory stricter national laws which 
prohibit or sanction unilateral conduct engaged in by 
undertakings.

3. Without prejudice to general principles and other provi-
sions of Community law, paragraphs 1 and 2 do not apply 
when the competition authorities and the courts of the 
Member States apply national merger control laws nor do 
they preclude the application of provisions of national law 
that predominantly pursue an objective different from that 
pursued by Articles 81 and 82 of the Treaty.

CHAPTER II - Powers

Article 4 Powers of the Commission

For the purpose of applying Articles 81 and 82 of the Treaty, 
the Commission shall have the powers provided for by this 
Regulation.

Article 5 Powers of the competition authorities of the 
Member States

The competition authorities of the Member States shall 
have the power to apply Articles 81 and 82 of the Treaty 
in individual cases. For this purpose, acting on their own 
initiative or on a complaint, they may take the following 
decisions:

– requiring that an infringement be brought to an end,

– ordering interim measures,

– accepting commitments,

– imposing fines, periodic penalty payments or any other 
penalty provided for in their national law.

Where on the basis of the information in their possession 
the conditions for prohibition are not met they may likewise 
decide that there are no grounds for action on their part.

Article 6 Powers of the national courts

National courts shall have the power to apply Articles 81 
and 82 of the Treaty.

CHAPTER III - Commission decisions

Article 7 Finding and termination of infringement

1. Where the Commission, acting on a complaint or on 
its own initiative, finds that there is an infringement of 
Article 81 or of Article 82 of the Treaty, it may by decision 
require the undertakings and associations of undertakings 
concerned to bring such infringement to an end. For this 
purpose, it may impose on them any behavioural or struc-
tural remedies which are proportionate to the infringement 
committed and necessary to bring the infringement effec-
tively to an end. Structural remedies can only be imposed 
either where there is no equally effective behavioural remedy 
or where any equally effective behavioural remedy would 
be more burdensome for the undertaking concerned than 
the structural remedy. If the Commission has a legitimate 
interest in doing so, it may also find that an infringement 
has been committed in the past.

2. Those entitled to lodge a complaint for the purposes of 
paragraph 1 are natural or legal persons who can show a 
legitimate interest and Member States.

Article 8 Interim measures

1. In cases of urgency due to the risk of serious and irrepa-
rable damage to competition, the Commission, acting on its 
own initiative may by decision, on the basis of a prima facie 
finding of infringement, order interim measures.

2. A decision under paragraph 1 shall apply for a specified 
period of time and may be renewed in so far this is necessary 
and appropriate.

Article 9 Commitments

1. Where the Commission intends to adopt a decision 
requiring that an infringement be brought to an end and 
the undertakings concerned offer commitments to meet 
the concerns expressed to them by the Commission in its 
preliminary assessment, the Commission may by decision 
make those commitments binding on the undertakings. 
Such a decision may be adopted for a specified period and 
shall conclude that there are no longer grounds for action 
by the Commission.

2. The Commission may, upon request or on its own initia-
tive, reopen the proceedings:

(a) where there has been a material change in any of the 
facts on which the decision was based;

(b) where the undertakings concerned act contrary to their 
commitments; or

(c) where the decision was based on incomplete, incorrect 
or misleading information provided by the parties.

Article 10 Finding of inapplicability

Where the Community public interest relating to the 
application of Articles 81 and 82 of the Treaty so requires, 
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the Commission, acting on its own initiative, may by deci-
sion find that Article 81 of the Treaty is not applicable to 
an agreement, a decision by an association of undertakings 
or a concerted practice, either because the conditions of 
Article 81(1) of the Treaty are not fulfilled, or because the 
conditions of Article 81(3) of the Treaty are satisfied.

The Commission may likewise make such a finding with 
reference to Article 82 of the Treaty.

CHAPTER IV - Cooperation

Article 11 Cooperation between the Commission and the 
competition authorities of the Member States

1. The Commission and the competition authorities of the 
Member States shall apply the Community competition 
rules in close cooperation.

2. The Commission shall transmit to the competition 
authorities of the Member States copies of the most impor-
tant documents it has collected with a view to applying 
Articles 7, 8, 9, 10 and Article 29(1). At the request of the 
competition authority of a Member State, the Commission 
shall provide it with a copy of other existing documents 
necessary for the assessment of the case.

3. The competition authorities of the Member States shall, 
when acting under Article 81 or Article 82 of the Treaty, 
inform the Commission in writing before or without delay 
after commencing the first formal investigative measure. 
This information may also be made available to the competi-
tion authorities of the other Member States.

4. No later than 30 days before the adoption of a decision 
requiring that an infringement be brought to an end, 
accepting commitments or withdrawing the benefit of a 
block exemption Regulation, the competition authorities of 
the Member States shall inform the Commission. To that 
effect, they shall provide the Commission with a summary 
of the case, the envisaged decision or, in the absence thereof, 
any other document indicating the proposed course of 
action. This information may also be made available to the 
competition authorities of the other Member States. At 
the request of the Commission, the acting competition 
authority shall make available to the Commission other 
documents it holds which are necessary for the assessment 
of the case. The information supplied to the Commission 
may be made available to the competition authorities of the 
other Member States. National competition authorities may 
also exchange between themselves information necessary for 
the assessment of a case that they are dealing with under 
Article 81 or Article 82 of the Treaty.

5. The competition authorities of the Member States may 
consult the Commission on any case involving the applica-
tion of Community law.

6. The initiation by the Commission of proceedings for 
the adoption of a decision under Chapter III shall relieve 
the competition authorities of the Member States of their 

competence to apply Articles 81 and 82 of the Treaty. If a 
competition authority of a Member State is already acting 
on a case, the Commission shall only initiate proceedings 
after consulting with that national competition authority.

Article 12 Exchange of information

1. For the purpose of applying Articles 81 and 82 of the 
Treaty the Commission and the competition authorities 
of the Member States shall have the power to provide one 
another with and use in evidence any matter of fact or of 
law, including confidential information.

2. Information exchanged shall only be used in evidence 
for the purpose of applying Article 81 or Article 82 of the 
Treaty and in respect of the subject-matter for which it was 
collected by the transmitting authority. However, where 
national competition law is applied in the same case and 
in parallel to Community competition law and does not 
lead to a different outcome, information exchanged under 
this Article may also be used for the application of national 
competition law.

3. Information exchanged pursuant to paragraph 1 can 
only be used in evidence to impose sanctions on natural 
persons where:

– the law of the transmitting authority foresees sanctions of 
a similar kind in relation to an infringement of Article 81 
or Article 82 of the Treaty or, in the absence thereof,

– the information has been collected in a way which respects 
the same level of protection of the rights of defence of 
natural persons as provided for under the national rules of 
the receiving authority. However, in this case, the informa-
tion exchanged cannot be used by the receiving authority 
to impose custodial sanctions.

Article 13 Suspension or termination of proceedings

1. Where competition authorities of two or more Member 
States have received a complaint or are acting on their 
own initiative under Article 81 or Article 82 of the Treaty 
against the same agreement, decision of an association or 
practice, the fact that one authority is dealing with the 
case shall be sufficient grounds for the others to suspend 
the proceedings before them or to reject the complaint. 
The Commission may likewise reject a complaint on the 
ground that a competition authority of a Member State is 
dealing with the case.

2. Where a competition authority of a Member State or the 
Commission has received a complaint against an agreement, 
decision of an association or practice which has already been 
dealt with by another competition authority, it may reject it.

Article 14 Advisory Committee

1. The Commission shall consult an Advisory Committee 
on Restrictive Practices and Dominant Positions prior to 
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the taking of any decision under Articles 7, 8, 9, 10, 23, 
Article 24(2) and Article 29(1).

2. For the discussion of individual cases, the Advisory 
Committee shall be composed of representatives of the 
competition authorities of the Member States. For meet-
ings in which issues other than individual cases are being 
discussed, an additional Member State representative 
competent in competition matters may be appointed. 
Representatives may, if unable to attend, be replaced by 
other representatives.

3. The consultation may take place at a meeting convened 
and chaired by the Commission, held not earlier than 14 
days after dispatch of the notice convening it, together 
with a summary of the case, an indication of the most 
important documents and a preliminary draft decision. In 
respect of decisions pursuant to Article 8, the meeting may 
be held seven days after the dispatch of the operative part 
of a draft decision. Where the Commission dispatches a 
notice convening the meeting which gives a shorter period 
of notice than those specified above, the meeting may take 
place on the proposed date in the absence of an objection by 
any Member State. The Advisory Committee shall deliver 
a written opinion on the Commission’s preliminary draft 
decision. It may deliver an opinion even if some members 
are absent and are not represented. At the request of one 
or several members, the positions stated in the opinion 
shall be reasoned.

4. Consultation may also take place by written procedure. 
However, if any Member State so requests, the Commission 
shall convene a meeting. In case of written procedure, the 
Commission shall determine a time-limit of not less than 
14 days within which the Member States are to put forward 
their observations for circulation to all other Member 
States. In case of decisions to be taken pursuant to Article 8, 
the time-limit of 14 days is replaced by seven days. Where 
the Commission determines a time-limit for the written 
procedure which is shorter than those specified above, the 
proposed time-limit shall be applicable in the absence of 
an objection by any Member State.

5. The Commission shall take the utmost account of the 
opinion delivered by the Advisory Committee. It shall 
inform the Committee of the manner in which its opinion 
has been taken into account.

6. Where the Advisory Committee delivers a written 
opinion, this opinion shall be appended to the draft decision. 
If the Advisory Committee recommends publication of the 
opinion, the Commission shall carry out such publication 
taking into account the legitimate interest of undertakings 
in the protection of their business secrets.

7. At the request of a competition authority of a Member 
State, the Commission shall include on the agenda of the 
Advisory Committee cases that are being dealt with by a 
competition authority of a Member State under Article 81 
or Article 82 of the Treaty. The Commission may also do so 

on its own initiative. In either case, the Commission shall 
inform the competition authority concerned.

A request may in particular be made by a competition 
authority of a Member State in respect of a case where the 
Commission intends to initiate proceedings with the effect 
of Article 11(6).

The Advisory Committee shall not issue opinions on cases 
dealt with by competition authorities of the Member States. 
The Advisory Committee may also discuss general issues of 
Community competition law.

Article 15 Cooperation with national courts

1. In proceedings for the application of Article 81 or 
Article 82 of the Treaty, courts of the Member States may 
ask the Commission to transmit to them information in 
its possession or its opinion on questions concerning the 
application of the Community competition rules.

2. Member States shall forward to the Commission a copy 
of any written judgment of national courts deciding on the 
application of Article 81 or Article 82 of the Treaty. Such 
copy shall be forwarded without delay after the full written 
judgment is notified to the parties.

3. Competition authorities of the Member States, acting 
on their own initiative, may submit written observations 
to the national courts of their Member State on issues 
relating to the application of Article 81 or Article 82 of the 
Treaty. With the permission of the court in question, they 
may also submit oral observations to the national courts 
of their Member State. Where the coherent application 
of Article 81 or Article 82 of the Treaty so requires, the 
Commission, acting on its own initiative, may submit 
written observations to courts of the Member States. With 
the permission of the court in question, it may also make 
oral observations.

For the purpose of the preparation of their observations 
only, the competition authorities of the Member States 
and the Commission may request the relevant court of 
the Member State to transmit or ensure the transmission 
to them of any documents necessary for the assessment of 
the case.

4. This Article is without prejudice to wider powers to 
make observations before courts conferred on competition 
authorities of the Member States under the law of their 
Member State.

Article 16 Uniform application of Community competition 
law

1. When national courts rule on agreements, decisions 
or practices under Article 81 or Article 82 of the Treaty 
which are already the subject of a Commission decision, 
they cannot take decisions running counter to the decision 
adopted by the Commission. They must also avoid giving 
decisions which would conflict with a decision contemplated 



279

Competition Law Digest

by the Commission in proceedings it has initiated. To that 
effect, the national court may assess whether it is necessary 
to stay its proceedings. This obligation is without prejudice 
to the rights and obligations under Article 234 of the Treaty.

2. When competition authorities of the Member States 
rule on agreements, decisions or practices under Article 81 
or Article 82 of the Treaty which are already the subject 
of a Commission decision, they cannot take decisions 
which would run counter to the decision adopted by the 
Commission.

CHAPTER V - Powers of investigation

Article 17 Investigations into sectors of the economy and 
into types of agreements

1. Where the trend of trade between Member States, 
the rigidity of prices or other circumstances suggest that 
competition may be restricted or distorted within the 
common market, the Commission may conduct its inquiry 
into a particular sector of the economy or into a particular 
type of agreements across various sectors. In the course of 
that inquiry, the Commission may request the undertakings 
or associations of undertakings concerned to supply the 
information necessary for giving effect to Articles 81 and 82 
of the Treaty and may carry out any inspections necessary 
for that purpose.

The Commission may in particular request the undertakings 
or associations of undertakings concerned to communicate 
to it all agreements, decisions and concerted practices.

The Commission may publish a report on the results of its 
inquiry into particular sectors of the economy or particular 
types of agreements across various sectors and invite 
comments from interested parties.

2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis 
mutandis.

Article 18 Requests for information

1. In order to carry out the duties assigned to it by this 
Regulation, the Commission may, by simple request or by 
decision, require undertakings and associations of undertak-
ings to provide all necessary information.

2. When sending a simple request for information to an 
undertaking or association of undertakings, the Commission 
shall state the legal basis and the purpose of the request, 
specify what information is required and fix the time-limit 
within which the information is to be provided, and the 
penalties provided for in Article 23 for supplying incorrect 
or misleading information.

3. Where the Commission requires undertakings and 
associations of undertakings to supply information by 
decision, it shall state the legal basis and the purpose of the 
request, specify what information is required and fix the 
time-limit within which it is to be provided. It shall also 

indicate the penalties provided for in Article 23 and indicate 
or impose the penalties provided for in Article 24. It shall 
further indicate the right to have the decision reviewed by 
the Court of Justice.

4. The owners of the undertakings or their representatives 
and, in the case of legal persons, companies or firms, or asso-
ciations having no legal personality, the persons authorised 
to represent them by law or by their constitution shall supply 
the information requested on behalf of the undertaking or 
the association of undertakings concerned. Lawyers duly 
authorised to act may supply the information on behalf of 
their clients. The latter shall remain fully responsible if the 
information supplied is incomplete, incorrect or misleading.

5. The Commission shall without delay forward a copy of 
the simple request or of the decision to the competition 
authority of the Member State in whose territory the seat 
of the undertaking or association of undertakings is situated 
and the competition authority of the Member State whose 
territory is affected.

6. At the request of the Commission the governments and 
competition authorities of the Member States shall provide 
the Commission with all necessary information to carry out 
the duties assigned to it by this Regulation.

Article 19 Power to take statements

1. In order to carry out the duties assigned to it by this 
Regulation, the Commission may interview any natural or 
legal person who consents to be interviewed for the purpose 
of collecting information relating to the subject-matter of 
an investigation.

2. Where an interview pursuant to paragraph 1 is conducted 
in the premises of an undertaking, the Commission shall 
inform the competition authority of the Member State in 
whose territory the interview takes place. If so requested by 
the competition authority of that Member State, its officials 
may assist the officials and other accompanying persons 
authorised by the Commission to conduct the interview.

Article 20 The Commission’s powers of inspection

1. In order to carry out the duties assigned to it by this 
Regulation, the Commission may conduct all neces-
sary inspections of undertakings and associations of 
undertakings.

2. The officials and other accompanying persons autho-
rised by the Commission to conduct an inspection are 
empowered:

(a) to enter any premises, land and means of transport of 
undertakings and associations of undertakings;

(b) to examine the books and other records related to the 
business, irrespective of the medium on which they are 
stored;
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(c) to take or obtain in any form copies of or extracts from 
such books or records;

(d) to seal any business premises and books or records for 
the period and to the extent necessary for the inspection;

(e) to ask any representative or member of staff of the 
undertaking or association of undertakings for explanations 
on facts or documents relating to the subject-matter and 
purpose of the inspection and to record the answers.

3. The officials and other accompanying persons authorised 
by the Commission to conduct an inspection shall exercise 
their powers upon production of a written authorisation 
specifying the subject matter and purpose of the inspection 
and the penalties provided for in Article 23 in case the 
production of the required books or other records related 
to the business is incomplete or where the answers to 
questions asked under paragraph 2 of the present Article 
are incorrect or misleading. In good time before the inspec-
tion, the Commission shall give notice of the inspection to 
the competition authority of the Member State in whose 
territory it is to be conducted.

4. Undertakings and associations of undertakings are 
required to submit to inspections ordered by decision of 
the Commission. The decision shall specify the subject 
matter and purpose of the inspection, appoint the date on 
which it is to begin and indicate the penalties provided for 
in Articles 23 and 24 and the right to have the decision 
reviewed by the Court of Justice. The Commission shall take 
such decisions after consulting the competition authority 
of the Member State in whose territory the inspection is 
to be conducted.

5. Officials of as well as those authorised or appointed by the 
competition authority of the Member State in whose terri-
tory the inspection is to be conducted shall, at the request 
of that authority or of the Commission, actively assist the 
officials and other accompanying persons authorised by 
the Commission. To this end, they shall enjoy the powers 
specified in paragraph 2.

6. Where the officials and other accompanying persons 
authorised by the Commission find that an undertaking 
opposes an inspection ordered pursuant to this Article, the 
Member State concerned shall afford them the necessary 
assistance, requesting where appropriate the assistance of 
the police or of an equivalent enforcement authority, so as 
to enable them to conduct their inspection.

7. If the assistance provided for in paragraph 6 requires 
authorisation from a judicial authority according to national 
rules, such authorisation shall be applied for. Such authori-
sation may also be applied for as a precautionary measure.

8. Where authorisation as referred to in paragraph 7 is 
applied for, the national judicial authority shall control that 
the Commission decision is authentic and that the coercive 
measures envisaged are neither arbitrary nor excessive 
having regard to the subject matter of the inspection. In its 

control of the proportionality of the coercive measures, the 
national judicial authority may ask the Commission, directly 
or through the Member State competition authority, for 
detailed explanations in particular on the grounds the 
Commission has for suspecting infringement of Articles 81 
and 82 of the Treaty, as well as on the seriousness of the 
suspected infringement and on the nature of the involve-
ment of the undertaking concerned. However, the national 
judicial authority may not call into question the necessity 
for the inspection nor demand that it be provided with the 
information in the Commission’s file. The lawfulness of the 
Commission decision shall be subject to review only by the 
Court of Justice.

Article 21 Inspection of other premises

1. If a reasonable suspicion exists that books or other 
records related to the business and to the subject-matter 
of the inspection, which may be relevant to prove a serious 
violation of Article 81 or Article 82 of the Treaty, are being 
kept in any other premises, land and means of transport, 
including the homes of directors, managers and other 
members of staff of the undertakings and associations of 
undertakings concerned, the Commission can by decision 
order an inspection to be conducted in such other premises, 
land and means of transport.

2. The decision shall specify the subject matter and purpose 
of the inspection, appoint the date on which it is to begin 
and indicate the right to have the decision reviewed by the 
Court of Justice. It shall in particular state the reasons that 
have led the Commission to conclude that a suspicion in 
the sense of paragraph 1 exists. The Commission shall take 
such decisions after consulting the competition authority 
of the Member State in whose territory the inspection is 
to be conducted.

3. A decision adopted pursuant to paragraph 1 cannot be 
executed without prior authorisation from the national judi-
cial authority of the Member State concerned. The national 
judicial authority shall control that the Commission deci-
sion is authentic and that the coercive measures envis-
aged are neither arbitrary nor excessive having regard in 
particular to the seriousness of the suspected infringement, 
to the importance of the evidence sought, to the involve-
ment of the undertaking concerned and to the reasonable 
likelihood that business books and records relating to the 
subject matter of the inspection are kept in the premises for 
which the authorisation is requested. The national judicial 
authority may ask the Commission, directly or through 
the Member State competition authority, for detailed 
explanations on those elements which are necessary to allow 
its control of the proportionality of the coercive measures 
envisaged.

However, the national judicial authority may not call into 
question the necessity for the inspection nor demand that 
it be provided with information in the Commission’s file. 
The lawfulness of the Commission decision shall be subject 
to review only by the Court of Justice.
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4. The officials and other accompanying persons authorised 
by the Commission to conduct an inspection ordered in 
accordance with paragraph 1 of this Article shall have the 
powers set out in Article 20(2)(a), (b) and (c). Article 20(5) 
and (6) shall apply mutatis mutandis.

Article 22 Investigations by competition authorities of 
Member States

1. The competition authority of a Member State may in its 
own territory carry out any inspection or other fact-finding 
measure under its national law on behalf and for the account 
of the competition authority of another Member State in 
order to establish whether there has been an infringement 
of Article 81 or Article 82 of the Treaty. Any exchange 
and use of the information collected shall be carried out in 
accordance with Article 12.

2. At the request of the Commission, the competition 
authorities of the Member States shall undertake the 
inspections which the Commission considers to be neces-
sary under Article 20(1) or which it has ordered by decision 
pursuant to Article 20(4). The officials of the competition 
authorities of the Member States who are responsible for 
conducting these inspections as well as those authorised or 
appointed by them shall exercise their powers in accordance 
with their national law.

If so requested by the Commission or by the competition 
authority of the Member State in whose territory the 
inspection is to be conducted, officials and other accom-
panying persons authorised by the Commission may assist 
the officials of the authority concerned.

CHAPTER VI - Penalties

Article 23 Fines

1. The Commission may by decision impose on undertak-
ings and associations of undertakings fines not exceeding 
1% of the total turnover in the preceding business year 
where, intentionally or negligently:

(a) they supply incorrect or misleading information in 
response to a request made pursuant to Article 17 or 
Article 18(2);

(b) in response to a request made by decision adopted 
pursuant to Article 17 or Article 18(3), they supply incor-
rect, incomplete or misleading information or do not supply 
information within the required time-limit;

(c) they produce the required books or other records related 
to the business in incomplete form during inspections under 
Article 20 or refuse to submit to inspections ordered by a 
decision adopted pursuant to Article 20(4);

(d) in response to a question asked in accordance with 
Article 20(2)(e),

– they give an incorrect or misleading answer,

– they fail to rectify within a time-limit set by the 
Commission an incorrect, incomplete or misleading answer 
given by a member of staff, or

– they fail or refuse to provide a complete answer on facts 
relating to the subject-matter and purpose of an inspection 
ordered by a decision adopted pursuant to Article 20(4);

(e) seals affixed in accordance with Article 20(2)(d) by 
officials or other accompanying persons authorised by the 
Commission have been broken.

2. The Commission may by decision impose fines on under-
takings and associations of undertakings where, either 
intentionally or negligently:

(a) they infringe Article 81 or Article 82 of the Treaty; or

(b) they contravene a decision ordering interim measures 
under Article 8; or

(c) they fail to comply with a commitment made binding 
by a decision pursuant to Article 9.

For each undertaking and association of undertakings 
participating in the infringement, the fine shall not exceed 
10% of its total turnover in the preceding business year.

Where the infringement of an association relates to the 
activities of its members, the fine shall not exceed 10% of 
the sum of the total turnover of each member active on 
the market affected by the infringement of the association.

3. In fixing the amount of the fine, regard shall be had both 
to the gravity and to the duration of the infringement.

4. When a fine is imposed on an association of undertakings 
taking account of the turnover of its members and the 
association is not solvent, the association is obliged to call 
for contributions from its members to cover the amount 
of the fine.

Where such contributions have not been made to the 
association within a time-limit fixed by the Commission, 
the Commission may require payment of the fine directly 
by any of the undertakings whose representatives were 
members of the decision-making bodies concerned of the 
association.

After the Commission has required payment under the 
second subparagraph, where necessary to ensure full 
payment of the fine, the Commission may require payment 
of the balance by any of the members of the association 
which were active on the market on which the infringement 
occurred.

However, the Commission shall not require payment under 
the second or the third subparagraph from undertakings 
which show that they have not implemented the infringing 
decision of the association and either were not aware of 
its existence or have actively distanced themselves from it 
before the Commission started investigating the case.
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The financial liability of each undertaking in respect of 
the payment of the fine shall not exceed 10% of its total 
turnover in the preceding business year.

5. Decisions taken pursuant to paragraphs 1 and 2 shall not 
be of a criminal law nature.

Article 24 Periodic penalty payments

1. The Commission may, by decision, impose on under-
takings or associations of undertakings periodic penalty 
payments not exceeding 5% of the average daily turnover 
in the preceding business year per day and calculated from 
the date appointed by the decision, in order to compel them:

(a) to put an end to an infringement of Article 81 or 
Article 82 of the Treaty, in accordance with a decision taken 
pursuant to Article 7;

(b) to comply with a decision ordering interim measures 
taken pursuant to Article 8;

(c) to comply with a commitment made binding by a 
decision pursuant to Article 9;

(d) to supply complete and correct information which it 
has requested by decision taken pursuant to Article 17 or 
Article 18(3);

(e) to submit to an inspection which it has ordered by 
decision taken pursuant to Article 20(4).

2. Where the undertakings or associations of undertakings 
have satisfied the obligation which the periodic penalty 
payment was intended to enforce, the Commission may fix 
the definitive amount of the periodic penalty payment at a 
figure lower than that which would arise under the original 
decision. Article 23(4) shall apply correspondingly.

CHAPTER VII - Limitation periods

Article 25 Limitation periods for the imposition of penalties

1. The powers conferred on the Commission by Articles 23 
and 24 shall be subject to the following limitation periods:

(a) three years in the case of infringements of provisions 
concerning requests for information or the conduct of 
inspections;

(b) five years in the case of all other infringements.

2. Time shall begin to run on the day on which the infringe-
ment is committed. However, in the case of continuing or 
repeated infringements, time shall begin to run on the day 
on which the infringement ceases.

3. Any action taken by the Commission or by the competi-
tion authority of a Member State for the purpose of the 
investigation or proceedings in respect of an infringement 
shall interrupt the limitation period for the imposition of 

fines or periodic penalty payments. The limitation period 
shall be interrupted with effect from the date on which the 
action is notified to at least one undertaking or association 
of undertakings which has participated in the infringement. 
Actions which interrupt the running of the period shall 
include in particular the following:

(a) written requests for information by the Commission or 
by the competition authority of a Member State;

(b) written authorisations to conduct inspections issued 
to its officials by the Commission or by the competition 
authority of a Member State;

(c) the initiation of proceedings by the Commission or by 
the competition authority of a Member State;

(d) notification of the statement of objections of the 
Commission or of the competition authority of a Member 
State.

4. The interruption of the limitation period shall apply for 
all the undertakings or associations of undertakings which 
have participated in the infringement.

5. Each interruption shall start time running afresh. 
However, the limitation period shall expire at the latest 
on the day on which a period equal to twice the limita-
tion period has elapsed without the Commission having 
imposed a fine or a periodic penalty payment. That period 
shall be extended by the time during which limitation is 
suspended pursuant to paragraph 6.

6. The limitation period for the imposition of fines or peri-
odic penalty payments shall be suspended for as long as the 
decision of the Commission is the subject of proceedings 
pending before the Court of Justice.

Article 26 Limitation period for the enforcement of 
penalties

1. The power of the Commission to enforce decisions 
taken pursuant to Articles 23 and 24 shall be subject to a 
limitation period of five years.

2. Time shall begin to run on the day on which the decision 
becomes final.

3. The limitation period for the enforcement of penalties 
shall be interrupted:

(a) by notification of a decision varying the original amount 
of the fine or periodic penalty payment or refusing an 
application for variation;

(b) by any action of the Commission or of a Member 
State, acting at the request of the Commission, designed 
to enforce payment of the fine or periodic penalty payment.

4. Each interruption shall start time running afresh.
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5. The limitation period for the enforcement of penalties 
shall be suspended for so long as:

(a) time to pay is allowed;

(b) enforcement of payment is suspended pursuant to a 
decision of the Court of Justice.

CHAPTER VIII - Hearings and professional 
secrecy

Article 27 Hearing of the parties, complainants and others

1. Before taking decisions as provided for in Articles 7, 
8, 23 and Article 24(2), the Commission shall give the 
undertakings or associations of undertakings which are the 
subject of the proceedings conducted by the Commission 
the opportunity of being heard on the matters to which the 
Commission has taken objection. The Commission shall 
base its decisions only on objections on which the parties 
concerned have been able to comment. Complainants shall 
be associated closely with the proceedings.

2. The rights of defence of the parties concerned shall be 
fully respected in the proceedings. They shall be entitled 
to have access to the Commission’s file, subject to the 
legitimate interest of undertakings in the protection of 
their business secrets. The right of access to the file shall not 
extend to confidential information and internal documents 
of the Commission or the competition authorities of the 
Member States. In particular, the right of access shall not 
extend to correspondence between the Commission and the 
competition authorities of the Member States, or between 
the latter, including documents drawn up pursuant to 
Articles 11 and 14. Nothing in this paragraph shall prevent 
the Commission from disclosing and using information 
necessary to prove an infringement.

3. If the Commission considers it necessary, it may also hear 
other natural or legal persons. Applications to be heard on 
the part of such persons shall, where they show a sufficient 
interest, be granted. The competition authorities of the 
Member States may also ask the Commission to hear other 
natural or legal persons.

4. Where the Commission intends to adopt a decision 
pursuant to Article 9 or Article 10, it shall publish a concise 
summary of the case and the main content of the commit-
ments or of the proposed course of action. Interested third 
parties may submit their observations within a time limit 
which is fixed by the Commission in its publication and 
which may not be less than one month. Publication shall 
have regard to the legitimate interest of undertakings in the 
protection of their business secrets.

Article 28 Professional secrecy

1. Without prejudice to Articles 12 and 15, information 
collected pursuant to Articles 17 to 22 shall be used only 
for the purpose for which it was acquired.

2. Without prejudice to the exchange and to the use of 
information foreseen in Articles 11, 12, 14, 15 and 27, 
the Commission and the competition authorities of the 
Member States, their officials, servants and other persons 
working under the supervision of these authorities as well 
as officials and civil servants of other authorities of the 
Member States shall not disclose information acquired or 
exchanged by them pursuant to this Regulation and of the 
kind covered by the obligation of professional secrecy. This 
obligation also applies to all representatives and experts 
of Member States attending meetings of the Advisory 
Committee pursuant to Article 14.

CHAPTER IX - Exemption regulations

Article 29 Withdrawal in individual cases

1. Where the Commission, empowered by a Council 
Regulation, such as Regulations 19/65/EEC, (EEC) 
No 2821/71, (EEC) No 3976/87, (EEC) No 1534/91 or 
(EEC) No 479/92, to apply Article 81(3) of the Treaty by 
regulation, has declared Article 81(1) of the Treaty inap-
plicable to certain categories of agreements, decisions by 
associations of undertakings or concerted practices, it may, 
acting on its own initiative or on a complaint, withdraw the 
benefit of such an exemption Regulation when it finds that 
in any particular case an agreement, decision or concerted 
practice to which the exemption Regulation applies has 
certain effects which are incompatible with Article 81(3) 
of the Treaty.

2. Where, in any particular case, agreements, decisions by 
associations of undertakings or concerted practices to which 
a Commission Regulation referred to in paragraph 1 applies 
have effects which are incompatible with Article 81(3) 
of the Treaty in the territory of a Member State, or in a 
part thereof, which has all the characteristics of a distinct 
geographic market, the competition authority of that 
Member State may withdraw the benefit of the Regulation 
in question in respect of that territory.

CHAPTER X - General provisions

Article 30 Publication of decisions

1. The Commission shall publish the decisions, which it 
takes pursuant to Articles 7 to 10, 23 and 24.

2. The publication shall state the names of the parties and 
the main content of the decision, including any penalties 
imposed. It shall have regard to the legitimate interest of 
undertakings in the protection of their business secrets.

Article 31 Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction to 
review decisions whereby the Commission has fixed a fine or 
periodic penalty payment. It may cancel, reduce or increase 
the fine or periodic penalty payment imposed.
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Article 32 [Repealed]

Article 33 Implementing provisions

1. The Commission shall be authorised to take such 
measures as may be appropriate in order to apply this 
Regulation. The measures may concern, inter alia:

(a) the form, content and other details of complaints lodged 
pursuant to Article 7 and the procedure for rejecting 
complaints;

(b) the practical arrangements for the exchange of informa-
tion and consultations provided for in Article 11;

(c) the practical arrangements for the hearings provided 
for in Article 27.

2. Before the adoption of any measures pursuant to para-
graph 1, the Commission shall publish a draft thereof 
and invite all interested parties to submit their comments 
within the time-limit it lays down, which may not be 
less than one month. Before publishing a draft measure 
and before adopting it, the Commission shall consult 
the Advisory Committee on Restrictive Practices and 
Dominant Positions.

CHAPTER XI - Transitional, amending and 
final provisions

Article 34 Transitional provisions

1. Applications made to the Commission under Article 2 of 
Regulation No 17, notifications made under Articles 4 and 
5 of that Regulation and the corresponding applications and 
notifications made under Regulations (EEC) No 1017/68, 
(EEC) No 4056/86 and (EEC) No 3975/87 shall lapse as 
from the date of application of this Regulation.

2. Procedural steps taken under Regulation No 17 and 
Regulations (EEC) No 1017/68, (EEC) No 4056/86 and 
(EEC) No 3975/87 shall continue to have effect for the 
purposes of applying this Regulation.

Article 35 Designation of competition authorities of 
Member States

1. The Member States shall designate the competition 
authority or authorities responsible for the application of 
Articles 81 and 82 of the Treaty in such a way that the 
provisions of this regulation are effectively complied with. 
The measures necessary to empower those authorities to 
apply those Articles shall be taken before 1 May 2004. The 
authorities designated may include courts.

2. When enforcement of Community competition law is 
entrusted to national administrative and judicial authori-
ties, the Member States may allocate different powers and 
functions to those different national authorities, whether 
administrative or judicial.

3. The effects of Article 11(6) apply to the authorities desig-
nated by the Member States including courts that exercise 
functions regarding the preparation and the adoption of 
the types of decisions foreseen in Article 5. The effects of 
Article 11(6) do not extend to courts insofar as they act as 
review courts in respect of the types of decisions foreseen 
in Article 5.

4. Notwithstanding paragraph 3, in the Member States 
where, for the adoption of certain types of decisions foreseen 
in Article 5, an authority brings an action before a judicial 
authority that is separate and different from the prosecuting 
authority and provided that the terms of this paragraph are 
complied with, the effects of Article 11(6) shall be limited 
to the authority prosecuting the case which shall withdraw 
its claim before the judicial authority when the Commission 
opens proceedings and this withdrawal shall bring the 
national proceedings effectively to an end.

Article 36 Amendment of Regulation (EEC) No 1017/68

Regulation (EEC) No 1017/68 is amended as follows:

1. Article 2 is repealed;

2. in Article 3(1), the words “The prohibition laid down 
in Article 2” are replaced by the words “The prohibition in 
Article 81(1) of the Treaty”;

3. Article 4 is amended as follows:

(a) In paragraph 1, the words “The agreements, decisions 
and concerted practices referred to in Article 2” are replaced 
by the words “Agreements, decisions and concerted practices 
pursuant to Article 81(1) of the Treaty”;

(b) Paragraph 2 is replaced by the following:

“2. If the implementation of any agreement, decision or 
concerted practice covered by paragraph 1 has, in a given 
case, effects which are incompatible with the requirements 
of Article 81(3) of the Treaty, undertakings or associations 
of undertakings may be required to make such effects cease.”

4. Articles 5 to 29 are repealed with the exception of 
Article 13(3) which continues to apply to decisions adopted 
pursuant to Article 5 of Regulation (EEC) No 1017/68 
prior to the date of application of this Regulation until the 
date of expiration of those decisions;

5. in Article 30, paragraphs 2, 3 and 4 are deleted.

Article 37 Amendment of Regulation (EEC) No 2988/74

In Regulation (EEC) No 2988/74, the following Article 
is inserted:

“Article 7a

16 OJ L 1, 4.1.2003, p. 1.
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Exclusion

This Regulation shall not apply to measures taken under 
Council Regulation (EC) No 1/2003 of 16 December 2002 
on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty16.”

Article 38 Amendment of Regulation (EEC) No 4056/86

Regulation (EEC) No 4056/86 is amended as follows:

1. Article 7 is amended as follows:

(a) Paragraph 1 is replaced by the following:

“1. Breach of an obligation

Where the persons concerned are in breach of an obligation 
which, pursuant to Article 5, attaches to the exemption 
provided for in Article 3, the Commission may, in order 
to put an end to such breach and under the conditions 
laid down in Council Regulation (EC) No 1/2003 of 16 
December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty17 
adopt a decision that either prohibits them from carrying 
out or requires them to perform certain specific acts, or 
withdraws the benefit of the block exemption which they 
enjoyed.”

(b) Paragraph 2 is amended as follows:

(i) In point (a), the words “under the conditions laid down in 
Section II” are replaced by the words “under the conditions 
laid down in Regulation (EC) No 1/2003”;

(ii) The second sentence of the second subparagraph of point 
(c)(i) is replaced by the following:

“At the same time it shall decide, in accordance with 
Article 9 of Regulation (EC) No 1/2003, whether to accept 
commitments offered by the undertakings concerned with 
a view, inter alia, to obtaining access to the market for 
non-conference lines.”

2. Article 8 is amended as follows:

(a) Paragraph 1 is deleted.

(b) In paragraph 2 the words “pursuant to Article 10” 
are replaced by the words “pursuant to Regulation (EC) 
No 1/2003”.

(c) Paragraph 3 is deleted;

3. Article 9 is amended as follows:

(a) In paragraph 1, the words “Advisory Committee referred 
to in Article 15” are replaced by the words “Advisory 
Committee referred to in Article 14 of Regulation (EC) 
No 1/2003”;

(b) In paragraph 2, the words “Advisory Committee as 
referred to in Article 15” are replaced by the words “Advisory 
Committee referred to in Article 14 of Regulation (EC) 
No 1/2003”;

4. Articles 10 to 25 are repealed with the exception of 
Article 13(3) which continues to apply to decisions adopted 
pursuant to Article 81(3) of the Treaty prior to the date of 
application of this Regulation until the date of expiration 
of those decisions;

5. in Article 26, the words “the form, content and other 
details of complaints pursuant to Article 10, applications 
pursuant to Article 12 and the hearings provided for in 
Article 23(1) and (2)” are deleted.

Article 39 Amendment of Regulation (EEC) No 3975/87

Articles 3 to 19 of Regulation (EEC) No 3975/87 are 
repealed with the exception of Article 6(3) which continues 
to apply to decisions adopted pursuant to Article 81(3) of 
the Treaty prior to the date of application of this Regulation 
until the date of expiration of those decisions.

Article 40 Amendment of Regulations No 19/65/EEC, 
(EEC) No 2821/71 and (EEC) No 1534/91

Article 7 of Regulation No 19/65/EEC, Article 7 of 
Regulation (EEC) No 2821/71 and Article 7 of Regulation 
(EEC) No 1534/91 are repealed.

Article 41 Amendment of Regulation (EEC) No 3976/87

Regulation (EEC) No 3976/87 is amended as follows:

1. Article 6 is replaced by the following:

“Article 6

The Commission shall consult the Advisory Committee 
referred to in Article 14 of Council Regulation (EC) 
No 1/2003 of 16 December 2002 on the implementation 
of the rules on competition laid down in Articles 81 and 
82 of the Treaty18 before publishing a draft Regulation and 
before adopting a Regulation.”

2. Article 7 is repealed.

Article 42 Amendment of Regulation (EEC) No 479/92

Regulation (EEC) No 479/92 is amended as follows:

1. Article 5 is replaced by the following:

“Article 5

Before publishing the draft Regulation and before adopting 
the Regulation, the Commission shall consult the Advisory 
Committee referred to in Article 14 of Council Regulation 

17 OJ L 1, 4.1.2003, p. 1.
18 OJ L 1, 4.1.2003, p. 1.
19 OJ L 1, 4.1.2003, p. 1.
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(EC) No 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 
and 82 of the Treaty19.”

2. Article 6 is repealed.

Article 43 Repeal of Regulations No 17 and No 141

1. Regulation No 17 is repealed with the exception of 
Article 8(3) which continues to apply to decisions adopted 
pursuant to Article 81(3) of the Treaty prior to the date of 
application of this Regulation until the date of expiration 
of those decisions.

2. Regulation No 141 is repealed.

3. References to the repealed Regulations shall be construed 
as references to this Regulation.

Article 44 Report on the application of the present 
Regulation

Five years from the date of application of this Regulation, 
the Commission shall report to the European Parliament 
and the Council on the functioning of this Regulation, in 
particular on the application of Article 11(6) and Article 17.

On the basis of this report, the Commission shall assess 
whether it is appropriate to propose to the Council a 
revision of this Regulation.

Article 45 Entry into force

This Regulation shall enter into force on the 20th day 
following that of its publication in the Official Journal of 
the European Communities.

It shall apply from 1 May 2004.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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22. Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the 
conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the 
EC Treaty

The Commission of the European Communities,

Having regard to the Treaty establishing the European 
Community,

Having regard to the Agreement on the European 
Economic Area,

Having regard to Council Regulation (EC) No 1/2003 of 
16 December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty 1, 
and in particular Article 33 thereof,

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions,

Whereas:

(1) Regulation (EC) No 1/2003 empowers the Commission 
to regulate certain aspects of proceedings for the application 
of Articles 81 and 82 of the Treaty. It is necessary to lay 
down rules concerning the initiation of proceedings by the 
Commission as well as the handling of complaints and the 
hearing of the parties concerned.

(2) According to Regulation (EC) No 1/2003, national 
courts are under an obligation to avoid taking decisions 
which could run counter to decisions envisaged by the 
Commission in the same case. According to Article 11(6) 
of that Regulation, national competition authorities are 
relieved from their competence once the Commission has 
initiated proceedings for the adoption of a decision under 
Chapter III of Regulation (EC) No 1/2003. In this context, 
it is important that courts and competition authorities of the 
Member States are aware of the initiation of proceedings 
by the Commission. The Commission should therefore be 
able to make public its decisions to initiate proceedings.

(3) Before taking oral statements from natural or legal 
persons who consent to be interviewed, the Commission 
should inform those persons of the legal basis of the inter-
view and its voluntary nature. The persons interviewed 
should also be informed of the purpose of the interview and 
of any record which may be made. In order to enhance the 
accuracy of the statements, the persons interviewed should 
also be given an opportunity to correct the statements 
recorded. Where information gathered from oral statements 
is exchanged pursuant to Article 12 of Regulation (EC) No 
1/2003, that information should only be used in evidence to 
impose sanctions on natural persons where the conditions 
set out in that Article are fulfilled.

1 OJ L 1, 4.1.2003, p. 1. Regulation as amended by Regulation (EC) No 
411/2004 (OJ L 68, 6.3.2004, p. 1).

(4) Pursuant to Article 23(1)(d) of Regulation (EC) No 
1/2003 fines may be imposed on undertakings and associa-
tions of undertakings where they fail to rectify within the 
time limit fixed by the Commission an incorrect, incomplete 
or misleading answer given by a member of their staff to 
questions in the course of inspections. It is therefore neces-
sary to provide the undertaking concerned with a record of 
any explanations given and to establish a procedure enabling 
it to add any rectification, amendment or supplement to 
the explanations given by the member of staff who is not 
or was not authorised to provide explanations on behalf 
of the undertaking. The explanations given by a member 
of staff should remain in the Commission file as recorded 
during the inspection.

(5) Complaints are an essential source of information for 
detecting infringements of competition rules. It is impor-
tant to define clear and efficient procedures for handling 
complaints lodged with the Commission.

(6) In order to be admissible for the purposes of Article 7 
of Regulation (EC) No 1/2003, a complaint must contain 
certain specified information.

(7) In order to assist complainants in submitting the neces-
sary facts to the Commission, a form should be drawn 
up. The submission of the information listed in that form 
should be a condition for a complaint to be treated as a 
complaint as referred to in Article 7 of Regulation (EC) 
No 1/2003.

(8) Natural or legal persons having chosen to lodge a 
complaint should be given the possibility to be associated 
closely with the proceedings initiated by the Commission 
with a view to finding an infringement. However, they 
should not have access to business secrets or other confi-
dential information belonging to other parties involved in 
the proceedings.

(9) Complainants should be granted the opportunity of 
expressing their views if the Commission considers that 
there are insufficient grounds for acting on the complaint. 
Where the Commission rejects a complaint on the 
grounds that a competition authority of a Member State is 
dealing with it or has already done so, it should inform the 
complainant of the identity of that authority.

(10) In order to respect the rights of defence of undertak-
ings, the Commission should give the parties concerned the 
right to be heard before it takes a decision.

(11) Provision should also be made for the hearing of 
persons who have not submitted a complaint as referred 
to in Article 7 of Regulation (EC) No 1/2003 and who 
are not parties to whom a statement of objections has 
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been addressed but who can nevertheless show a suffi-
cient interest. Consumer associations that apply to be 
heard should generally be regarded as having a sufficient 
interest, where the proceedings concern products or services 
used by the end-consumer or products or services that 
constitute a direct input into such products or services. 
Where it considers this to be useful for the proceedings, 
the Commission should also be able to invite other persons 
to express their views in writing and to attend the oral 
hearing of the parties to whom a statement of objections 
has been addressed. Where appropriate, it should also be 
able to invite such persons to express their views at that 
oral hearing.

(12) To improve the effectiveness of oral hearings, the 
Hearing Officer should have the power to allow the parties 
concerned, complainants, other persons invited to the 
hearing, the Commission services and the authorities of 
the Member States to ask questions during the hearing.

(13) When granting access to the file, the Commission 
should ensure the protection of business secrets and other 
confidential information. The category of ‘other confidential 
information’ includes information other than business 
secrets, which may be considered as confidential, insofar 
as its disclosure would significantly harm an undertaking 
or person. The Commission should be able to request 
undertakings or associations of undertakings that submit 
or have submitted documents or statements to identify 
confidential information.

(14) Where business secrets or other confidential informa-
tion are necessary to prove an infringement, the Commission 
should assess for each individual document whether the 
need to disclose is greater than the harm which might result 
from disclosure.

(15) In the interest of legal certainty, a minimum time-limit 
for the various submissions provided for in this Regulation 
should be laid down.

(16) This Regulation replaces Commission Regulation (EC) 
No 2842/98 of 22 December 1998 on the hearing of parties 
in certain proceedings under Articles 85 and 86 of the EC 
Treaty 2, which should therefore be repealed.

(17) This Regulation aligns the procedural rules in the 
transport sector with the general rules of procedure in all 
sectors. Commission Regulation (EC) No 2843/98 of 22 
December 1998 on the form, content and other details 
of applications and notifications provided for in Council 
Regulations (EEC) No 1017/68, (EEC) No 4056/86 and 
(EEC) No 3975/87 applying the rules on competition to 
the transport sector 3 should therefore be repealed.

(18) Regulation (EC) No 1/2003 abolishes the notification 
and authorisation system. Commission Regulation (EC) No 
3385/94 of 21 December 1994 on the form, content and 

2 OJ L 354, 30.12.1998, p. 18.
3 OJ L 354, 30.12.1998, p. 22.

other details of applications and notifications provided for 
in Council Regulation No 17 4 should therefore be repealed,

Has adopted this regulation:

CHAPTER I - Scope

Article 1 Subject-matter and scope

This regulation applies to proceedings conducted by the 
Commission for the application of Articles 81 and 82 of 
the Treaty.

CHAPTER II - Initiation of proceedings

Article 2 Initiation of proceedings

1. The Commission may decide to initiate proceedings 
with a view to adopting a decision pursuant to Chapter 
III of Regulation (EC) No 1/2003 at any point in time, 
but no later than the date on which it issues a preliminary 
assessment as referred to in Article 9(1) of that Regulation, a 
statement of objections or a request for the parties to express 
their interest in engaging in settlement discussions, or the 
date on which a notice pursuant to Article 27(4) of that 
Regulation is published, whichever is the earlier.

2. The Commission may make public the initiation of 
proceedings, in any appropriate way. Before doing so, it 
shall inform the parties concerned.

3. The Commission may exercise its powers of investigation 
pursuant to Chapter V of Regulation (EC) No 1/2003 
before initiating proceedings.

4. The Commission may reject a complaint pursuant to 
Article 7 of Regulation (EC) No 1/2003 without initiating 
proceedings.

CHAPTER III - Investigations by the 
Commission

Article 3 Power to take statements

1. Where the Commission interviews a person with his 
consent in accordance with Article 19 of Regulation (EC) 
No 1/2003, it shall, at the beginning of the interview, state 
the legal basis and the purpose of the interview, and recall its 
voluntary nature. It shall also inform the person interviewed 
of its intention to make a record of the interview.

2. The interview may be conducted by any means including 
by telephone or electronic means.

3. The Commission may record the statements made 
by the persons interviewed in any form. A copy of any 
recording shall be made available to the person interviewed 
for approval. Where necessary, the Commission shall 

4 OJ L 377, 31.12.1994, p. 28.
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set a time-limit within which the person interviewed 
may communicate to it any correction to be made to the 
statement.

Article 4 Oral questions during inspections

1. When, pursuant to Article 20(2)(e) of Regulation (EC) 
No 1/2003, officials or other accompanying persons autho-
rised by the Commission ask representatives or members of 
staff of an undertaking or of an association of undertakings 
for explanations, the explanations given may be recorded 
in any form.

2. A copy of any recording made pursuant to paragraph 1 
shall be made available to the undertaking or association of 
undertakings concerned after the inspection.

3. In cases where a member of staff of an undertaking 
or of an association of undertakings who is not or was 
not authorised by the undertaking or by the association 
of undertakings to provide explanations on behalf of the 
undertaking or association of undertakings has been asked 
for explanations, the Commission shall set a time-limit 
within which the undertaking or the association of under-
takings may communicate to the Commission any rectifica-
tion, amendment or supplement to the explanations given 
by such member of staff. The rectification, amendment or 
supplement shall be added to the explanations as recorded 
pursuant to paragraph 1.

Article 4a The Commission’s Leniency Programme

1. The Commission may set the requirements and coop-
eration conditions under which it may reward undertak-
ings that are or have been party to secret cartels, for their 
cooperation in disclosing the cartel and facilitating the 
establishment of an infringement, with immunity from fines 
or a reduction in fines which would otherwise be imposed 
under Article 23(2) of Regulation (EC) No 1/2003 (the 
Commission leniency programme).

Immunity from fines may be granted to the undertaking that 
is the first to submit evidence which in the Commission’s 
view would enable it to carry out a targeted inspection 
or find an infringement of Article 101 of the Treaty in 
connection with the alleged cartel. A reduction in fines may 
be granted to undertakings which provide the Commission 
with evidence of the alleged infringement which represents 
significant added value with respect to the evidence already 
in the Commission’s possession.

The Commission will only grant immunity from or a 
reduction of the fine under its leniency programme if, at 
the end of the administrative proceedings, the undertaking 
has met the requirements and cooperation conditions set 
out in the leniency programme. Those may cover, among 
others, the type of information and evidence the undertak-
ings are required to submit and the further cooperation 
expected from the undertakings during the administrative 
proceedings.

2. In order to qualify for immunity from or reduction of 
the fine which would otherwise be imposed, undertakings 
shall provide the Commission with voluntary presentations 
of their knowledge of a secret cartel and their role therein, 
which may be also in the form of voluntary presentations of 
the knowledge of former or current employees or represen-
tatives of the undertaking (leniency corporate statements). 
Such leniency corporate statements shall be drawn up 
specifically for submission to the Commission with a view 
to obtaining immunity from or reduction of fines under the 
Commission’s leniency programme.

3. The Commission will offer parties appropriate methods 
of providing leniency corporate statements other than by 
written submission, including orally. Oral corporate state-
ments may be recorded and transcribed at the Commission’s 
premises. The undertaking shall be granted an opportunity 
to check the technical accuracy of the recording of its 
oral statement at the Commission’s premises, and, where 
necessary, to correct the substance of the statement without 
delay. The rules in this Regulation on leniency corporate 
statements shall apply to such statements irrespective of the 
medium on which they are stored. Pre-existing information, 
i.e. evidence that exists irrespective of the Commission 
proceedings and that is submitted to the Commission by an 
undertaking in the context of its application for immunity 
from or reduction of the fine, is not part of a leniency 
corporate statement.

CHAPTER IV - Handling of complaints

Article 5 Admissibility of complaints

1. Natural and legal persons shall show a legitimate interest 
in order to be entitled to lodge a complaint for the purposes 
of Article 7 of Regulation (EC) No 1/2003.

Such complaints shall contain the information required 
by Form C, as set out in the Annex. The Commission 
may dispense with this obligation as regards part of the 
information, including documents, required by Form C.

2. Three paper copies as well as, if possible, an electronic copy 
of the complaint shall be submitted to the Commission. The 
complainant shall also submit a non-confidential version 
of the complaint, if confidentiality is claimed for any part 
of the complaint.

3. Complaints shall be submitted in one of the official 
languages of the Community.

Article 6 Participation of complainants in proceedings

1. Where the Commission issues a statement of objections 
relating to a matter in respect of which it has received a 
complaint, it shall provide the complainant with a copy 
of the non-confidential version of the statement of objec-
tions, except in cases where the settlement procedure 
applies, where it shall inform the complainant in writing 
of the nature and subject matter of the procedure. The 
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Commission shall also set a time limit within which the 
complainant may make known its views in writing.

2. The Commission may, where appropriate, afford 
complainants the opportunity of expressing their views 
at the oral hearing of the parties to which a statement of 
objections has been issued, if complainants so request in 
their written comments.

Article 7 Rejection of complaints

1. Where the Commission considers that on the basis 
of the information in its possession there are insufficient 
grounds for acting on a complaint, it shall inform the 
complainant of its reasons and set a time-limit within which 
the complainant may make known its views in writing. The 
Commission shall not be obliged to take into account any 
further written submission received after the expiry of that 
time-limit.

2. If the complainant makes known its views within the 
time-limit set by the Commission and the written submis-
sions made by the complainant do not lead to a different 
assessment of the complaint, the Commission shall reject 
the complaint by decision.

3. If the complainant fails to make known its views within 
the time-limit set by the Commission, the complaint shall 
be deemed to have been withdrawn.

Article 8 Access to information

Where the Commission has informed the complainant of 
its intention to reject a complaint pursuant to Article 7(1) 
the complainant may request access to the documents on 
which the Commission bases its provisional assessment. 
For this purpose, the complainant may however not have 
access to business secrets and other confidential information 
belonging to other parties involved in the proceedings.

Article 9 Rejections of complaints pursuant to Article 13 
of Regulation (EC) No 1/2003

Where the Commission rejects a complaint pursuant to 
Article 13 of Regulation (EC) No 1/2003, it shall inform 
the complainant without delay of the national competition 
authority which is dealing or has already dealt with the case.

CHAPTER V - Exercise of the right to be 
heard

Article 10 Statement of objections and reply

1. The Commission shall inform the parties concerned 
of the objections raised against them. The statement of 
objections shall be notified in writing to each of the parties 
against whom objections are raised.

2. The Commission shall, when notifying the statement 
of objections to the parties concerned, set a time-limit 

within which these parties may inform it in writing of 
their views. The Commission shall not be obliged to take 
into account written submissions received after the expiry 
of that time-limit.

3. The parties may, in their written submissions, set out all 
facts known to them which are relevant to their defence 
against the objections raised by the Commission. They shall 
attach any relevant documents as proof of the facts set out. 
They shall provide a paper original as well as an electronic 
copy or, where they do not provide an electronic copy, 31 
paper copies of their submission and of the documents 
attached to it. They may propose that the Commission 
hear persons who may corroborate the facts set out in their 
submission.

Article 10a Settlement procedure in cartel cases

1. After the initiation of proceedings pursuant to Article 
11(6) of Regulation (EC) No 1/2003, the Commission 
may set a time limit within which the parties may indicate 
in writing that they are prepared to engage in settlement 
discussions with a view to possibly introducing settlement 
submissions. The Commission shall not be obliged to take 
into account replies received after the expiry of that time 
limit.

If two or more parties within the same undertaking indi-
cate their willingness to engage in settlement discussions 
pursuant to the first subparagraph, they shall appoint a 
joint representation to engage in discussions with the 
Commission on their behalf. When setting the time limit 
referred to in the first subparagraph, the Commission 
shall indicate to the relevant parties that they are identi-
fied within the same undertaking, for the sole purpose of 
enabling them to comply with this provision.

2. Parties taking part in settlement discussions may be 
informed by the Commission of:

(a) the objections it envisages to raise against them;

(b) the evidence used to determine the envisaged objections;

(c) non-confidential versions of any specified accessible 
document listed in the case file at that point in time, in 
so far as a request by the party is justified for the purpose 
of enabling the party to ascertain its position regarding a 
time period or any other particular aspect of the cartel; and

(d) the range of potential fines.

This information shall be confidential vis-à-vis third parties, 
save where the Commission has given a prior explicit 
authorisation for disclosure.

Should settlement discussions progress, the Commission 
may set a time limit within which the parties may commit 
to follow the settlement procedure by introducing settle-
ment submissions reflecting the results of the settlement 
discussions and acknowledging their participation in an 
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infringement of Article 101 of the Treaty as well as their 
liability. These settlement submissions shall be specifically 
drawn up by the undertakings concerned as a formal request 
to the Commission to adopt any decision in their case 
following the settlement procedure. Before the Commission 
sets a time limit for the introduction of settlement submis-
sions, the parties concerned shall be entitled to have the 
information specified in the first subparagraph, disclosed to 
them, upon request, in a timely manner. The Commission 
shall not be obliged to take into account settlement submis-
sions received after the expiry of that time limit.

The Commission will offer parties appropriate methods 
of providing settlement submissions other than by written 
submission, including orally. Oral settlement submissions 
may be recorded and transcribed at the Commission’s 
premises. The undertaking shall be granted an opportunity 
to check the technical accuracy of the recording of its oral 
submission at the Commission’s premises, and, where 
necessary, to correct the substance of their submission 
without delay. The rules in this Regulation on settlement 
submissions shall apply to settlement submissions irrespec-
tive of the medium on which they are stored.

3. When the statement of objections notified to the parties 
reflects the contents of their settlement submissions, the 
written reply to the statement of objections by the parties 
concerned shall, within a time limit set by the Commission, 
confirm that the statement of objections addressed to them 
reflects the contents of their settlement submissions. The 
Commission may then proceed to the adoption of a Decision 
pursuant to Article 7 and Article 23 of Regulation (EC) 
No 1/2003 after consultation of the Advisory Committee 
on Restrictive Practices and Dominant Positions pursuant 
to Article 14 of Regulation (EC) No 1/2003.

4. The Commission may decide at any time during the 
procedure to discontinue settlement discussions altogether 
in a specific case or with respect to one or more of the 
parties involved, if it considers that procedural efficiencies 
are not likely to be achieved.

Article 11 Right to be heard

1. The Commission shall give the parties to whom it 
addresses a statement of objections the opportunity to be 
heard before consulting the Advisory Committee referred 
to in Article 14(1) of Regulation (EC) No 1/2003.

2. The Commission shall, in its decisions, deal only with 
objections in respect of which the parties referred to in 
paragraph 1 have been able to comment.

Article 12

1. The Commission shall give the parties to whom it 
addresses a statement of objections the opportunity to 
develop their arguments at an oral hearing, if they so request 
in their written submissions.

2. However, when introducing their settlement submissions 
the parties shall confirm to the Commission that they 
would only require having the opportunity to develop their 
arguments at an oral hearing, if the statement of objections 
does not reflect the contents of their settlement submissions.

Article 13 Hearing of other persons

1. If natural or legal persons other than those referred to in 
Articles 5 and 11 apply to be heard and show a sufficient 
interest, the Commission shall inform them in writing of 
the nature and subject matter of the procedure and shall 
set a time-limit within which they may make known their 
views in writing.

2. The Commission may, where appropriate, invite persons 
referred to in paragraph 1 to develop their arguments at 
the oral hearing of the parties to whom a statement of 
objections has been addressed, if the persons referred to in 
paragraph 1 so request in their written comments.

3. The Commission may invite any other person to express 
its views in writing and to attend the oral hearing of 
the parties to whom a statement of objections has been 
addressed. The Commission may also invite such persons 
to express their views at that oral hearing.

Article 14 Conduct of oral hearings

1. Hearings shall be conducted by a Hearing Officer in full 
independence.

2. The Commission shall invite the persons to be heard to 
attend the oral hearing on such date as it shall determine.

3. The Commission shall invite the competition authorities 
of the Member States to take part in the oral hearing. It may 
likewise invite officials and civil servants of other authorities 
of the Member States.

4. Persons invited to attend shall either appear in person 
or be represented by legal representatives or by represen-
tatives authorised by their constitution as appropriate. 
Undertakings and associations of undertakings may also 
be represented by a duly authorised agent appointed from 
among their permanent staff.

5. Persons heard by the Commission may be assisted by 
their lawyers or other qualified persons admitted by the 
Hearing Officer.

6. Oral hearings shall not be public. Each person may be 
heard separately or in the presence of other persons invited 
to attend, having regard to the legitimate interest of the 
undertakings in the protection of their business secrets and 
other confidential information.

7. The Hearing Officer may allow the parties to whom a 
statement of objections has been addressed, the complain-
ants, other persons invited to the hearing, the Commission 
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services and the authorities of the Member States to ask 
questions during the hearing.

8. The statements made by each person heard shall be 
recorded. Upon request, the recording of the hearing shall 
be made available to the persons who attended the hearing. 
Regard shall be had to the legitimate interest of the parties 
in the protection of their business secrets and other confi-
dential information.

CHAPTER VI - Access to the file and 
treatment of confidential information

Article 15 Access to the file

1. If so requested, the Commission shall grant access to the 
file to the parties to whom it has addressed a statement of 
objections. Access shall be granted after the notification of 
the statement of objections.

1a. After the initiation of proceedings pursuant to Article 
11(6) of Regulation (EC) No 1/2003 and in order to 
enable the parties to introduce settlement submissions, the 
Commission shall disclose to them the evidence and docu-
ments described in Article 10a(2) upon request and subject 
to the conditions established in the relevant subparagraphs. 
In view thereof, when introducing their settlement submis-
sions, the parties shall confirm to the Commission that they 
will only require access to the file pursuant to paragraph 
1 after the receipt of the statement of objections, if the 
statement of objections does not reflect the contents of 
their settlement submissions. Where settlement discussions 
have been discontinued with one or more of the parties, 
such party shall be granted access to the file pursuant 
to paragraph 1 when a statement of objections has been 
addressed to it.

1b. Access pursuant to paragraph 1 or 1a to a leniency 
corporate statement within the meaning of Article 4a(2) 
or to a settlement submission within the meaning of 
Article 10a(2), shall only be granted at the premises of the 
Commission. The parties and their representatives shall 
not copy the leniency corporate statements or settlement 
submissions by any mechanical or electronic means.

2. The right of access to the file shall not extend to business 
secrets, other confidential information and internal docu-
ments of the Commission or of the competition authorities 
of the Member States. The right of access to the file shall 
also not extend to correspondence between the Commission 
and the competition authorities of the Member States or 
between the latter where such correspondence is contained 
in the file of the Commission.

3. Nothing in this Regulation prevents the Commission 
from disclosing and using information necessary to prove 
an infringement of Articles 81 or 82 of the Treaty.

Article 16 Identification and protection of confidential 
information

1. Information, including documents, shall not be commu-
nicated or made accessible by the Commission in so far as it 
contains business secrets or other confidential information 
of any person.

2. Any person which makes known its views pursuant to 
Article 6(1), Article 7(1), Article 10(2) and Article 13(1) 
and (3) or subsequently submits further information to 
the Commission in the course of the same procedure, 
shall clearly identify any material which it considers to be 
confidential, giving reasons, and provide a separate non-
confidential version by the date set by the Commission for 
making its views known.

3. Without prejudice to paragraph 2 of this Article, the 
Commission may require undertakings and associations 
of undertakings which produce documents or statements 
pursuant to Regulation (EC) No 1/2003 to identify the 
documents or parts of documents which they consider to 
contain business secrets or other confidential information 
belonging to them and to identify the undertakings with 
regard to which such documents are to be considered confi-
dential. The Commission may likewise require undertakings 
or associations of undertakings to identify any part of a 
statement of objections, a case summary drawn up pursuant 
to Article 27(4) of Regulation (EC) No 1/2003 or a decision 
adopted by the Commission which in their view contains 
business secrets.

The Commission may set a time-limit within which the 
undertakings and associations of undertakings are to:

(a) substantiate their claim for confidentiality with regard to 
each individual document or part of document, statement 
or part of statement;

(b) provide the Commission with a non-confidential version 
of the documents or statements, in which the confidential 
passages are deleted;

(c) provide a concise description of each piece of deleted 
information.

4. If undertakings or associations of undertakings fail to 
comply with paragraphs 2 and 3, the Commission may 
assume that the documents or statements concerned do 
not contain confidential information.

CHAPTER VIA - Limitations to the use of 
information obtained in the course of 
Commission proceedings

Article 16a 

1. Information obtained pursuant to this Regulation shall 
only be used for the purposes of judicial or administrative 
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proceedings for the application of Articles 101 and 102 of 
the Treaty.

2. Access to leniency corporate statements within the 
meaning of Article 4a(2) or to settlement submissions 
within the meaning of Article 10a(2) shall be granted 
only for the purposes of exercising the rights of defence 
in proceedings before the Commission. Information taken 
from such statements and submissions may be used by the 
party having obtained access to the file only where necessary 
for the exercise of its rights of defence in proceedings:

(a) before the European Union courts reviewing 
Commission decisions; or

(b) before the courts of the Member States in cases that are 
directly related to the case in which access has been granted, 
and which concern:

(i) the allocation between cartel participants of a fine 
imposed jointly and severally on them by the Commission; 
or

(ii) the review of a decision by which a competition 
authority of a Member State has found an infringement 
of Article 101 TFEU.

3. The following categories of information obtained 
pursuant to this Regulation shall not be used in proceed-
ings before national courts until the Commission has 
closed its proceedings against all parties under investigation 
by adopting a decision pursuant to Article 7, 9 or 10 of 
Regulation (EC) No 1/2003 or has otherwise terminated 
its proceedings:

(a) information that was prepared by other natural or legal 
persons specifically for the proceedings of the Commission; 
and

(b) information that the Commission has drawn up and sent 
to the parties in the course of its proceedings.

CHAPTER VII - General and final 
provisions

Article 17 Time-limits

1. In setting the time limits provided for in Article 3(3), 
Article 4(3), Article 6(1), Article 7(1), Article 10(2), Article 
10a(1), Article 10a(2), Article 10a(3) and Article 16(3), the 
Commission shall have regard both to the time required for 
preparation of the submission and to the urgency of the case.

2. The time-limits referred to in Article 6(1), Article 7(1) 
and Article 10(2) shall be at least four weeks. However, 
for proceedings initiated with a view to adopting interim 
measures pursuant to Article 8 of Regulation (EC) No 
1/2003, the time-limit may be shortened to one week.

3. The time limits referred to in Article 4(3), Article 10a(1), 
Article 10a(2) and Article 16(3) shall be at least two weeks. 
The time limit referred to in Article 3(3) shall be at least 
two weeks, except for settlement submissions, for which 
corrections shall be made within one week. The time limit 
referred to in Article 10a(3) shall be at least two weeks.

4. Where appropriate and upon reasoned request made 
before the expiry of the original time-limit, time-limits 
may be extended.

Article 18 Repeals

Regulations (EC) No 2842/98, (EC) No 2843/98 and (EC) 
No 3385/94 are repealed.

References to the repealed regulations shall be construed 
as references to this regulation.

Article 19 Transitional provisions

Procedural steps taken under Regulations (EC) No 2842/98 
and (EC) No 2843/98 shall continue to have effect for the 
purpose of applying this Regulation.

Article 20 Entry into force

This Regulation shall enter into force on 1 May 2004.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.

ANNEX

FORM C - COMPLAINT PURSUANT TO ARTICLE 
7 OF REGULATION (EC) No 1/2003

I.  Information regarding the complainant and the 
undertaking(s) or association of undertakings giving rise 
to the complaint

1. Give full details on the identity of the legal or natural 
person submitting the complaint. Where the complainant 
is an undertaking, identify the corporate group to which it 
belongs and provide a concise overview of the nature and 
scope of its business activities. Provide a contact person 
(with telephone number, postal and e-mail-address) from 
which supplementary explanations can be obtained.

2. Identify the undertaking(s) or association of undertakings 
whose conduct the complaint relates to, including, where 
applicable, all available information on the corporate group 
to which the undertaking(s) complained of belong and 
the nature and scope of the business activities pursued by 
them. Indicate the position of the complainant vis-à-vis the 
undertaking(s) or association of undertakings complained 
of (e.g. customer, competitor).
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II. Details of the alleged infringement and evidence

3. Set out in detail the facts from which, in your opinion, it 
appears that there exists an infringement of Article 81 or 82 
of the Treaty and/or Article 53 or 54 of the EEA agreement. 
Indicate in particular the nature of the products (goods or 
services) affected by the alleged infringements and explain, 
where necessary, the commercial relationships concerning 
these products. Provide all available details on the agree-
ments or practices of the undertakings or associations of 
undertakings to which this complaint relates. Indicate, to 
the extent possible, the relative market positions of the 
undertakings concerned by the complaint.

4. Submit all documentation in your possession relating to 
or directly connected with the facts set out in the complaint 
(for example, texts of agreements, minutes of negotiations 
or meetings, terms of transactions, business documents, 
circulars, correspondence, notes of telephone conversa-
tions…). State the names and address of the persons able to 
testify to the facts set out in the complaint, and in particular 
of persons affected by the alleged infringement. Submit 
statistics or other data in your possession which relate to the 
facts set out, in particular where they show developments 
in the marketplace (for example information relating to 
prices and price trends, barriers to entry to the market for 
new suppliers etc.).

5. Set out your view about the geographical scope of the 
alleged infringement and explain, where that is not obvious, 
to what extent trade between Member States or between 
the Community and one or more EFTA States that are 
contracting parties of the EEA Agreement may be affected 
by the conduct complained of.

III. Finding sought from the Commission and legitimate 
interest

6. Explain what finding or action you are seeking as a result 
of proceedings brought by the Commission.

7. Set out the grounds on which you claim a legitimate 
interest as complainant pursuant to Article 7 of Regulation 
(EC) No 1/2003. State in particular how the conduct 
complained of affects you and explain how, in your view, 
intervention by the Commission would be liable to remedy 
the alleged grievance.

IV. Proceedings before national competition authorities or 
national courts

8. Provide full information about whether you have 
approached, concerning the same or closely related subject-
matters, any other competition authority and/or whether 
a lawsuit has been brought before a national court. If so, 
provide full details about the administrative or judicial 
authority contacted and your submissions to such authority.

Declaration that the information given in this form and in 
the Annexes thereto is given entirely in good faith.

Date and signature
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II. Enforcement
23. Commission Notice No 2004/C 101/03 of 27 April 2004 on cooperation within 
the Network of Competition Authorities

1. Introduction

1. Council Regulation (EC) No 1-2003 of 16 December 
2002 on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the Treaty 1 (hereafter the 
“Council Regulation”) creates a system of parallel compe-
tences in which the Commission and the Member States’ 
competition authorities (hereafter the “NCAs”) 2 can apply 
Article 81 and Article 82 of the EC Treaty (hereafter the 
“Treaty”). Together the NCAs and the Commission form a 
network of public authorities: they act in the public interest 
and cooperate closely in order to protect competition. The 
network is a forum for discussion and cooperation in the 
application and enforcement of EC competition policy. 
It provides a framework for the cooperation of European 
competition authorities in cases where Articles 81 and 82 
of the Treaty are applied and is the basis for the creation 
and maintenance of a common competition culture in 
Europe. The network is called “European Competition 
Network” (ECN).

2. The structure of the NCAs varies between Member 
States. In some Member States, one body investigates cases 
and takes all types of decisions. In other Member States, the 
functions are divided between two bodies, one which is in 
charge of the investigation of the case and another, often a 
college, which is responsible for deciding the case. Finally, 
in certain Member States, prohibition decisions and/or 
decisions imposing a fine can only be taken by a court: 
another competition authority acts as a prosecutor bringing 

the case before that court. Subject to the general principle 
of effectiveness, Article 35 of the Council Regulation allows 
Member States to choose the body or bodies which will 
be designated as national competition authorities and to 
allocate functions between them. Under general principles 
of Community law, Member States are under an obligation 
to set up a sanctioning system providing for sanctions which 
are effective, proportionate and dissuasive for infringements 
of EC law 3. The enforcement systems of the Member States 
differ but they have recognised the standards of each other’s 
systems as a basis for cooperation 4.

3. The network formed by the competition authorities 
should ensure both an efficient division of work and an 
effective and consistent application of EC competition rules. 
The Council Regulation together with the joint statement 
of the Council and the Commission on the functioning 
of the European Competition Network sets out the main 
principles of the functioning of the network. This notice 
presents the details of the system.

4. Consultations and exchanges within the network are 
matters between public enforcers and do not alter any 
rights or obligations arising from Community or national 
law for companies. Each competition authority remains 
fully responsible for ensuring due process in the cases it 
deals with.

2. Division of work

2.1. Principles of allocation

5. The Council Regulation is based on a system of parallel 
competences in which all competition authorities have 
the power to apply Articles 81 or 82 of the Treaty and are 
responsible for an efficient division of work with respect 
to those cases where an investigation is deemed to be 
necessary. At the same time each network member retains 
full discretion in deciding whether or not to investigate a 
case. Under this system of parallel competences, cases will 
be dealt with by:

– a single NCA, possibly with the assistance of NCAs of 
other Member States; or

– several NCAs acting in parallel; or

– the Commission.

6. In most instances the authority that receives a complaint 
or starts an ex-officio procedure 5 will remain in charge of 
the case. Re-allocation of a case would only be envisaged at 
the outset of a procedure (see paragraph 18 below) where 
either that authority considered that it was not well placed 
to act or where other authorities also considered themselves 
well placed to act (see paragraphs 8 to 15 below).

7. Where re-allocation is found to be necessary for an 
effective protection of competition and of the Community 
interest, network members will endeavour to re-allocate 
cases to a single well placed competition authority as often 

1 OJ L 1, 4.1.2003, p. 1.
2 In this notice, the European Commission and the NCAs are collectively 
referred to as “the competition authorities”.
3 Cf. ECJ case 68-88 - Commission v. Greece [1989] ECR 2965 (recitals 
23 to 25)

4 See paragraph 8 of the Joint Statement of the Council and the 
Commission on the functioning of the network available from the Council 
register at http://register.consilium.eu.int (document No 15435-02 ADD 1).
5 In this Notice the term “procedure” is used for investigations and/or 
formal proceedings for the adoption of a decision pursuant to the Council 
Regulation conducted by an NCA or the Commission, as the case may be.
6 See Recital 18 of the Council Regulation.
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as possible 6. In any event, re-allocation should be a quick 
and efficient process and not hold up ongoing investigations.

8. An authority can be considered to be well placed to deal 
with a case if the following three cumulative conditions 
are met:

1. the agreement or practice has substantial direct actual 
or foreseeable effects on competition within its territory, is 
implemented within or originates from its territory;

2. the authority is able to effectively bring to an end the 
entire infringement, i.e. it can adopt a cease-and-desist 
order the effect of which will be sufficient to bring an end 
to the infringement and it can, where appropriate, sanction 
the infringement adequately;

3. it can gather, possibly with the assistance of other authori-
ties, the evidence required to prove the infringement.

9. The above criteria indicate that a material link between 
the infringement and the territory of a Member State must 
exist in order for that Member State’s competition authority 
to be considered well placed. It can be expected that in 
most cases the authorities of those Member States where 
competition is substantially affected by an infringement 
will be well placed provided they are capable of effectively 
bringing the infringement to an end through either single 
or parallel action unless the Commission is better placed 
to act (see below paragraphs 14 and 15).

10. It follows that a single NCA is usually well placed to 
deal with agreements or practices that substantially affect 
competition mainly within its territory.

Example 1: Undertakings situated in Member State A are 
involved in a price fixing cartel on products that are mainly 
sold in Member State A.

The NCA in A is well placed to deal with the case.

11. Furthermore single action of an NCA might also be 
appropriate where, although more than one NCA can 
be regarded as well placed, the action of a single NCA is 
sufficient to bring the entire infringement to an end.

Example 2: Two undertakings have set up a joint venture 
in Member State A. The joint venture provides services in 
Member States A and B and gives rise to a competition 
problem. A cease-and-desist order is considered to be 
sufficient to deal with the case effectively because it can 
bring an end to the entire infringement. Evidence is located 
mainly at the offices of the joint venture in Member State A.

The NCAs in A and B are both well placed to deal with the 
case but single action by the NCA in A would be sufficient 
and more efficient than single action by NCA in B or 
parallel action by both NCAs.

12. Parallel action by two or three NCAs may be appropriate 
where an agreement or practice has substantial effects on 
competition mainly in their respective territories and the 

action of only one NCA would not be sufficient to bring 
the entire infringement to an end and/or to sanction it 
adequately.

Example 3: Two undertakings agree on a market sharing 
agreement, restricting the activity of the company located in 
Member State A to Member State A and the activity of the 
company located in Member State B to Member State B.

The NCAs in A and B are well placed to deal with the case 
in parallel, each one for its respective territory.

13. The authorities dealing with a case in parallel action will 
endeavour to coordinate their action to the extent possible. 
To that effect, they may find it useful to designate one of 
them as a lead authority and to delegate tasks to the lead 
authority such as for example the coordination of investiga-
tive measures, while each authority remains responsible for 
conducting its own proceedings.

14. The Commission is particularly well placed if one or 
several agreement(s) or practice(s), including networks of 
similar agreements or practices, have effects on competition 
in more than three Member States (cross-border markets 
covering more than three Member States or several national 
markets).

Example 4: Two undertakings agree to share markets 
or fix prices for the whole territory of the Community. The 
Commission is well placed to deal with the case.

Example 5: An undertaking, dominant in four different 
national markets, abuses its position by imposing 
fidelity rebates on its distributors in all these markets. 
The Commission is well placed to deal with the case. 
It could also deal with one national market so as to create 
a “leading” case and other national markets could be dealt 
with by NCAs, particularly if each national market requires 
a separate assessment.

15. Moreover, the Commission is particularly well placed to 
deal with a case if it is closely linked to other Community 
provisions which may be exclusively or more effectively 
applied by the Commission, if the Community interest 
requires the adoption of a Commission decision to develop 
Community competition policy when a new competition 
issue arises or to ensure effective enforcement.

2.2. Mechanisms of cooperation for the purpose 
of case allocation and assistance

2.2.1. Information at the beginning of the proce-
dure (Article 11 of the Council Regulation)

16. In order to detect multiple procedures and to ensure that 
cases are dealt with by a well placed competition authority, 
the members of the network have to be informed at an early 

7 For cases initiated following a leniency application see paragraphs 37 
et subseq.
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stage of the cases pending before the various competition 
authorities 7. If a case is to be re-allocated, it is indeed in the 
best interest both of the network and of the undertakings 
concerned that the re-allocation takes place quickly.

17. The Council Regulation creates a mechanism for the 
competition authorities to inform each other in order 
to ensure an efficient and quick re-allocation of cases. 
Article 11 (3) of the Council Regulation lays down an obli-
gation for NCAs to inform the Commission when acting 
under Article 81 or 82 of the Treaty before or without delay 
after commencing the first formal investigative measure. 
It also states that the information may be made available 
to other NCAs 8. The rationale of Article 11 (3) of the 
Council Regulation is to allow the network to detect 
multiple procedures and address possible case re-allocation 
issues as soon as an authority starts investigating a case. 
Information should therefore be provided to NCAs and 
the Commission before or just after any step similar to 
the measures of investigation that can be undertaken by 
the Commission under Articles 18 to 21 of the Council 
Regulation. The Commission has accepted an equiva-
lent obligation to inform NCAs under Article 11 (2) of 
the Council Regulation. Network members will inform 
each other of pending cases by means of a standard form 
containing limited details of the case, such as the authority 
dealing with the case, the product, territories and parties 
concerned, the alleged infringement, the suspected dura-
tion of the infringement and the origin of the case. They 
will also provide each other with updates when a relevant 
change occurs.

18. Where case re-allocation issues arise, they should be 
resolved swiftly, normally within a period of two months, 
starting from the date of the first information sent to the 
network pursuant to Article 11 of the Council Regulation. 
During this period, competition authorities will endeavour 
to reach an agreement on a possible re-allocation and, where 
relevant, on the modalities for parallel action.

19. In general, the competition authority or authorities that 
is/are dealing with a case at the end of the re-allocation 
period should continue to deal with the case until the 
completion of the proceedings. Re-allocation of a case 
after the initial allocation period of two months should 
only occur where the facts known about the case change 
materially during the course of the proceedings.

2.2.2. Suspension or termination of proceedings 
(Article 13 of the Council Regulation)

20. If the same agreement or practice is brought before 
several competition authorities, be it because they have 
received a complaint or have opened a procedure on their 
own initiative, Article 13 of the Council Regulation provides 
a legal basis for suspending proceedings or rejecting a 
complaint on the grounds that another authority is dealing 
with the case or has dealt with the case. In Article 13 of 

the Council Regulation, “dealing with the case” does not 
merely mean that a complaint has been lodged with another 
authority. It means that the other authority is investigating 
or has investigated the case on its own behalf.

21. Article 13 of the Council Regulation applies when 
another authority has dealt or is dealing with the competi-
tion issue raised by the complainant, even if the authority 
in question has acted or acts on the basis of a complaint 
lodged by a different complainant or as a result of an 
ex-officio procedure. This implies that Article 13 of the 
Council Regulation can be invoked when the agreement 
or practice involves the same infringement(s) on the same 
relevant geographic and product markets.

22. An NCA may suspend or close its proceedings but it has 
no obligation to do so. Article 13 of the Council Regulation 
leaves scope for appreciation of the peculiarities of each 
individual case. This flexibility is important: if a complaint 
was rejected by an authority following an investigation of 
the substance of the case, another authority may not want 
to re-examine the case. On the other hand, if a complaint 
was rejected for other reasons (e.g. the authority was unable 
to collect the evidence necessary to prove the infringement), 
another authority may wish to carry out its own investiga-
tion and deal with the case. This flexibility is also reflected, 
for pending cases, in the choice open to each NCA as to 
whether it closes or suspends its proceedings. An authority 
may be unwilling to close a case before the outcome of 
another authority’s proceedings is clear. The ability to 
suspend its proceedings allows the authority to retain its 
ability to decide at a later point whether or not to terminate 
its proceedings. Such flexibility also facilitates consistent 
application of the rules.

23. Where an authority closes or suspends proceedings 
because another authority is dealing with the case, it may 
transfer - in accordance with Article 12 of the Council 
Regulation - the information provided by the complainant 
to the authority which is to deal with the case.

24. Article 13 of the Council Regulation can also be applied 
to part of a complaint or to part of the proceedings in a case. 
It may be that only part of a complaint or of an ex-officio 
procedure overlaps with a case already dealt or being dealt 
with by another competition authority. In that case, the 
competition authority to which the complaint is brought 
is entitled to reject part of the complaint on the basis of 
Article 13 of the Council Regulation and to deal with the 
rest of the complaint in an appropriate manner. The same 
principle applies to the termination of proceedings.

25. Article 13 of the Council Regulation is not the only 
legal basis for suspending or closing ex-officio proceedings 
or rejecting complaints. NCAs may also be able to do so 
according to their national procedural law. The Commission 
may also reject a complaint for lack of Community interest 
or other reasons pertaining to the nature of the complaint 9.

9 See Commission notice on complaints.

8 The intention of making any information exchanged pursuant to 
Article 11 available and easily accessible to all network members is however 
expressed in the Joint Statement on the functioning of the network 
mentioned above in footnote 4.
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2.2.3. Exchange and use of confidential informa-
tion (Article 12 of the Council Regulation)

26. A key element of the functioning of the network is the 
power of all the competition authorities to exchange and use 
information (including documents, statements and digital 
information) which has been collected by them for the 
purpose of applying Article 81 or Article 82 of the Treaty. 
This power is a precondition for efficient and effective 
allocation and handling of cases.

27. Article 12 of the Council Regulation states that for 
the purpose of applying Articles 81 and 82 of the Treaty, 
the Commission and the competition authorities of the 
Member States shall have the power to provide one 
another with and use in evidence any matter of fact or 
of law, including confidential information. This means 
that exchanges of information may not only take place 
between an NCA and the Commission but also between 
and amongst NCAs. Article 12 of the Council Regulation 
takes precedence over any contrary law of a Member 
State. The question whether information was gathered in 
a legal manner by the transmitting authority is governed 
on the basis of the law applicable to this authority. When 
transmitting information the transmitting authority may 
inform the receiving authority whether the gathering of 
the information was contested or could still be contested.

28. The exchange and use of information contains in 
particular the following safeguards for undertakings and 
individuals.

(a) First, Article 28 of the Council Regulation states that 
“the Commission and the competition authorities of the 
Member States, their officials, servants and other persons 
working under the supervision of these authorities […] shall 
not disclose information acquired or exchanged by them 
pursuant to the” Council Regulation which is “of the kind 
covered by the obligation of professional secrecy”. However, 
the legitimate interest of undertakings in the protection 
of their business secrets may not prejudice the disclosure 
of information necessary to prove an infringement of 
Articles 81 and 82 of the Treaty. The term “professional 
secrecy” used in Article 28 of the Council Regulation is a 
Community law concept and includes in particular business 
secrets and other confidential information. This will create 
a common minimum level of protection throughout the 
Community.

(b) The second safeguard given to undertakings relates to 
the use of information which has been exchanged within the 
network. Under Article 12 (2) of the Council Regulation, 
information so exchanged can only be used in evidence for 
the application of Articles 81 and 82 of the Treaty and for 
the subject matter for which it was collected 10. According 
to Article 12 (2) of the Council Regulation, the information 
exchanged may also be used for the purpose of applying 
national competition law in parallel in the same case. This 
is, however, only possible if the application of national law 

does not lead to an outcome as regards the finding of an 
infringement different from that under Articles 81 and 82 
of the Treaty.

(c) The third safeguard given by the Council Regulation 
relates to sanctions on individuals on the basis of informa-
tion exchanged pursuant to Article 12 (1). The Council 
Regulation only provides for sanctions on undertakings 
for violations of Articles 81 and 82 of the Treaty. Some 
national laws also provide for sanctions on individuals 
in connection with violations of Articles 81 and 82 of 
the Treaty. Individuals normally enjoy more extensive 
rights of defence (e.g. a right to remain silent compared to 
undertakings which may only refuse to answer questions 
which would lead them to admit that they have committed 
an infringement 11). Article 12 (3) of the Council Regulation 
ensures that information collected from undertakings 
cannot be used in a way which would circumvent the 
higher protection of individuals. This provision precludes 
sanctions being imposed on individuals on the basis of 
information exchanged pursuant to the Council Regulation 
if the laws of the transmitting and the receiving authorities 
do not provide for sanctions of a similar kind in respect of 
individuals, unless the rights of the individual concerned as 
regards the collection of evidence have been respected by 
the transmitting authority to the same standard as they are 
guaranteed by the receiving authority. The qualification of 
the sanctions by national law (“administrative” or “criminal”) 
is not relevant for the purpose of applying Article 12 (3) of 
the Council Regulation. The Council Regulation intends 
to create a distinction between sanctions which result in 
custody and other types of sanctions such as fines on indi-
viduals and other personal sanctions. If both the legal system 
of the transmitting and that of the receiving authority 
provide for sanctions of a similar kind (e.g. in both Member 
States, fines can be imposed on a member of the staff of 
an undertaking who has been involved in the violation of 
Article 81 or 82 of the Treaty), information exchanged 
pursuant to Article 12 of the Council Regulation can be 
used by the receiving authority. In that case, procedural 
safeguards in both systems are considered to be equivalent. 
If on the other hand, both legal systems do not provide for 
sanctions of a similar kind, the information can only be used 
if the same level of protection of the rights of the individual 
has been respected in the case at hand (see Article 12 (3) 
of the Council Regulation). In that latter case however, 
custodial sanctions can only be imposed where both the 
transmitting and the receiving authority have the power to 
impose such a sanction.

2.2.4. Investigations (Article 22 of the Council 
Regulation)

29. The Council Regulation provides that an NCA may 
ask another NCA for assistance in order to collect infor-
mation on its behalf. An NCA can ask another NCA to 
carry out fact-finding measures on its behalf. Article 12 of 
the Council Regulation empowers the assisting NCA to 
transmit the information it has collected to the requesting 

11 See ECJ case 374-87 - Orkem [1989] ECR 3283 and CFI, case T-112-98 
– Mannesmannröhren-Werke AG, [2001] ECR II-729.10 See ECJ case 85-87 - Dow Benelux, [1989] ECR 3137 (recitals 17-20).
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NCA. Any exchange between or amongst NCAs and use in 
evidence by the requesting NCA of such information shall 
be carried out in accordance with Article 12 of the Council 
Regulation. Where an NCA acts on behalf of another NCA, 
it acts pursuant to its own rules of procedure, and under its 
own powers of investigation.

30. Under Article 22 (2) of the Council Regulation, the 
Commission can ask an NCA to carry out an inspection 
on its behalf. The Commission can either adopt a decision 
pursuant to Article 20 (4) of the Council Regulation or 
simply issue a request to the NCA. The NCA officials will 
exercise their powers in accordance with their national law. 
The agents of the Commission may assist the NCA during 
the inspection.

2.3. Position of undertakings

2.3.1. General

31. All network members will endeavour to make the alloca-
tion of cases a quick and efficient process. Given the fact 
that the Council Regulation has created a system of parallel 
competences, the allocation of cases between members of 
the network constitutes a mere division of labour where 
some authorities abstain from acting. The allocation of cases 
therefore does not create individual rights for the companies 
involved in or affected by an infringement to have the case 
dealt with by a particular authority.

32. If a case is re-allocated to a given competition authority, 
it is because the application of the allocation criteria set 
out above led to the conclusion that this authority is well 
placed to deal with the case by single or parallel action. 
The competition authority to which the case is re-allocated 
would have been in a position, in any event, to commence 
an ex-officio procedure against the infringement.

33. Furthermore, all competition authorities apply 
Community competition law and the Council Regulation 
sets out mechanisms to ensure that the rules are applied in 
a consistent way.

34. If a case is re-allocated within the network, the under-
takings concerned and the complainant(s) are informed as 
soon as possible by the competition authorities involved.

2.3.2. Position of complainants

35. If a complaint is lodged with the Commission 
pursuant to Article 7 of the Council Regulation and if the 
Commission does not investigate the complaint or prohibit 
the agreement or practice complained of, the complainant 
has a right to obtain a decision rejecting his complaint. This 
is without prejudice to Article 7 (3) of the Commission 
implementing regulation 12. The rights of complainants 
who lodge a complaint with an NCA are governed by the 
applicable national law.

36. In addition, Article 13 of the Council Regulation 
gives all NCAs the possibility of suspending or rejecting a 
complaint on the ground that another competition authority 
is dealing or has dealt with the same case. That provision 
also allows the Commission to reject a complaint on the 
ground that a competition authority of a Member State is 
dealing or has dealt with the case. Article 12 of the Council 
Regulation allows the transfer of information between 
competition authorities within the network subject to 
the safeguards provided in that Article (see paragraph 28 
above).

2.3.3. Position of applicants claiming the benefit 
of a leniency programme

37. The Commission considers 13 that it is in the Community 
interest to grant favourable treatment to undertakings which 
co-operate with it in the investigation of cartel infringe-
ments. A number of Member States have also adopted 
leniency programmes 14 relating to cartel investigations. 
The aim of these leniency programmes is to facilitate the 
detection by competition authorities of cartel activity and 
also thereby to act as a deterrent to participation in unlawful 
cartels.

38. In the absence of a European Union-wide system of 
fully harmonised leniency programmes, an application for 
leniency to a given authority is not to be considered as an 
application for leniency to any other authority. It is therefore 
in the interest of the applicant to apply for leniency to all 
competition authorities which have competence to apply 
Article 81 of the Treaty in the territory which is affected by 
the infringement and which may be considered well placed 
to act against the infringement in question 15. In view of the 
importance of timing in most existing leniency programmes, 
applicants will also need to consider whether it would be 
appropriate to file leniency applications with the relevant 
authorities simultaneously. It is for the applicant to take the 
steps which it considers appropriate to protect its position 
with respect to possible proceedings by these authorities.

39. As for all cases where Articles 81 and 82 of the Treaty 
are applied, where an NCA deals with a case which has 
been initiated as a result of a leniency application, it must 
inform the Commission and may make the information 
available to other members of the network pursuant to 
Article 11 (3) of the Council Regulation (cf. paragraphs 16 
et subseq.). The Commission has accepted an equivalent 
obligation to inform NCAs under Article 11 (2) of the 
Council Regulation. In such cases, however, information 
submitted to the network pursuant to Article 11 will not 

13 OJ C 45, 19.2.2002, p. 3 at paragraph 3.
14 In this Notice, the term “leniency programme” is used to describe all 
programmes (including the Commission’s programme) which offer either 
full immunity or a significant reduction in the penalties which would 
otherwise have been imposed on a participant in a cartel, in exchange 
for the freely volunteered disclosure of information on the cartel which 
satisfies specific criteria prior to or during the investigative stage of the 
case. The term does not cover reductions in the penalty granted for 
other reasons. The Commission will publish on its website a list of those 
authorities that operate a leniency programme.
15 See paragraphs 8 to 15 above.12 Commission Regulation (EC) No 773-2004, OJ L 123, 27.4.2004.
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be used by other members of the network as the basis for 
starting an investigation on their own behalf whether under 
the competition rules of the Treaty or, in the case of NCAs, 
under their national competition law or other laws 16. This 
is without prejudice to any power of the authority to open 
an investigation on the basis of information received from 
other sources or, subject to paragraphs 40 and 41 below, to 
request, be provided with and use information pursuant to 
Article 12 from any member of the network, including the 
network member to whom the leniency application was 
submitted.

40. Save as provided under paragraph 41, information 
voluntarily submitted by a leniency applicant will only be 
transmitted to another member of the network pursuant 
to Article 12 of the Council Regulation with the consent 
of the applicant. Similarly other information that has been 
obtained during or following an inspection or by means of 
or following any other fact-finding measures which, in each 
case, could not have been carried out except as a result of 
the leniency application will only be transmitted to another 
authority pursuant to Article 12 of the Council Regulation 
if the applicant has consented to the transmission to that 
authority of information it has voluntarily submitted in 
its application for leniency. The network members will 
encourage leniency applicants to give such consent, in 
particular as regards disclosure to authorities in respect of 
which it would be open to the applicant to obtain lenient 
treatment. Once the leniency applicant has given consent to 
the transmission of information to another authority, that 
consent may not be withdrawn. This paragraph is without 
prejudice, however, to the responsibility of each applicant 
to file leniency applications to whichever authorities it may 
consider appropriate.

41. Notwithstanding the above, the consent of the applicant 
for the transmission of information to another authority 
pursuant to Article 12 of the Council Regulation is not 
required in any of the following circumstances:

1. No consent is required where the receiving authority has 
also received a leniency application relating to the same 
infringement from the same applicant as the transmitting 
authority, provided that at the time the information is 

transmitted it is not open to the applicant to withdraw 
the information which it has submitted to that receiving 
authority.

2. No consent is required where the receiving authority has 
provided a written commitment that neither the informa-
tion transmitted to it nor any other information it may 
obtain following the date and time of transmission as noted 
by the transmitting authority, will be used by it or by any 
other authority to which the information is subsequently 
transmitted to impose sanctions:

(a) on the leniency applicant;

(b) on any other legal or natural person covered by the 
favourable treatment offered by the transmitting authority 
as a result of the application made by the applicant under 
its leniency programme;

(c) on any employee or former employee of any of the 
persons covered by (a) or (b).

A copy of the receiving authority’s written commitment 
will be provided to the applicant.

3. In the case of information collected by a network member 
under Article 22 (1) of the Council Regulation on behalf 
of and for the account of the network member to whom 
the leniency application was made, no consent is required 
for the transmission of such information to, and its use by, 
the network member to whom the application was made.

42. Information relating to cases initiated as a result of 
a leniency application and which has been submitted 
to the Commission under Article 11 (3) of the Council 
Regulation 17 will only be made available to those NCAs 
that have committed themselves to respecting the principles 
set out above (see paragraph 72). The same principle applies 
where a case has been initiated by the Commission as a 
result of a leniency application made to the Commission. 
This does not affect the power of any authority to be 
provided with information under Article 12 of the Council 
Regulation, provided however that the provisions of para-
graphs 40 and 41 are respected.

3. Consistent application of EC competition rules 18

3.1. Mechanism of cooperation (Article 11 (4) 
and 11 (5) of the Council Regulation)

43. The Council Regulation pursues the objective that 
Articles 81 and 82 of the Treaty are applied in a consistent 
manner throughout the Community. In this respect NCAs 
will respect the convergence rule contained in Article 3 (2) 
of the Council Regulation. In line with Article 16 (2) 

16 Similarly, information transmitted with a view to obtaining assistance 
from the receiving authority under Articles 20 or 21 of the Council 
Regulation or of carrying out an investigation or other fact-finding 
measure under Article 22 of the Council Regulation may only be used for 
the purpose of the application of the said Articles.
17 See paragraph 17.

18 Article 15 of the Council Regulation empowers NCAs and the 
Commission to submit written and, with the permission of the Court, 
oral submissions in court proceedings for the application of Articles 81 
and 82 of the Treaty. This is a very important tool for ensuring consistent 
application of Community rules. In exercising this power NCAs and the 
Commission will cooperate closely.
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they cannot - when ruling on agreements, decisions and 
practices under Article 81 or Article 82 of the Treaty which 
are already the subject of a Commission decision - take 
decisions, which would run counter to the decisions adopted 
by the Commission. Within the network of competition 
authorities the Commission, as the guardian of the Treaty, 
has the ultimate but not the sole responsibility for devel-
oping policy and safeguarding consistency when it comes 
to the application of EC competition law.

44. According to Article 11 (4) of the Council Regulation, 
no later than 30 days before the adoption of a decision 
applying Articles 81 or 82 of the Treaty and requiring that 
an infringement be brought to an end, accepting commit-
ments or withdrawing the benefit of a block-exemption 
regulation, NCAs shall inform the Commission. They have 
to send to the Commission, at the latest 30 days before 
the adoption of the decision, a summary of the case, the 
envisaged decision or, in the absence thereof, any other 
document indicating the proposed course of action.

45. As under Article 11 (3) of the Council Regulation, the 
obligation is to inform the Commission, but the informa-
tion may be shared by the NCA informing the Commission 
with the other members of the network.

46. Where an NCA has informed the Commission pursuant 
to Article 11 (4) of the Council Regulation and the 30 
days deadline has expired, the decision can be adopted as 
long as the Commission has not initiated proceedings. The 
Commission may make written observations on the case 
before the adoption of the decision by the NCA. The NCA 
and the Commission will make the appropriate efforts 
to ensure the consistent application of Community law 
(cf. paragraph 3 above).

47. If special circumstances require that a national decision 
is taken in less than 30 days following the transmission 
of information pursuant to Article 11 (4) of the Council 
Regulation, the NCA concerned may ask the Commission 
for a swifter reaction. The Commission will endeavour to 
react as quickly as possible.

48. Other types of decisions, i.e. decisions rejecting 
complaints, decisions closing an ex-officio procedure or 
decisions ordering interim measures, can also be important 
from a competition policy point of view, and the network 
members may have an interest in informing each other 
about them and possibly discussing them. NCAs can there-
fore on the basis of Article 11 (5) of the Council Regulation 
inform the Commission and thereby inform the network 
of any other case in which EC competition law is applied.

49. All members of the network should inform each other 
about the closure of their procedures which have been 
notified to the network pursuant to Article 11 (2) and (3) 
of the Council Regulation 19.

3.2. The initiation of proceedings by the 
Commission under Article 11 (6) of the Council 
Regulation

50. According to the case law of the Court of Justice, the 
Commission, entrusted by Article 85 (1) of the Treaty with 
the task of ensuring the application of the principles laid 
down in Articles 81 and 82 of the Treaty, is responsible for 
defining and implementing the orientation of Community 
competition policy 20. It can adopt individual decisions under 
Articles 81 and 82 of the Treaty at any time.

51. Article 11 (6) of the Council Regulation states that 
the initiation by the Commission of proceedings for the 
adoption of a decision under the Council Regulation shall 
relieve all NCAs of their competence to apply Articles 81 
and 82 of the Treaty. This means that once the Commission 
has opened proceedings, NCAs cannot act under the same 
legal basis against the same agreement(s) or practice(s) by 
the same undertaking(s) on the same relevant geographic 
and product market.

52. The initiation of proceedings by the Commission is a 
formal act 21 by which the Commission indicates its inten-
tion to adopt a decision under Chapter III of the Council 
Regulation. It can occur at any stage of the investigation 
of the case by the Commission. The mere fact that the 
Commission has received a complaint is not in itself suffi-
cient to relieve NCAs of their competence.

53. Two situations can arise. First, where the Commission 
is the first competition authority to initiate proceedings 
in a case for the adoption of a decision under the Council 
Regulation, national competition authorities may no longer 
deal with the case. Article 11 (6) of the Council Regulation 
provides that once the Commission has initiated proceed-
ings, the NCAs can no longer start their own procedure with 
a view to applying Articles 81 and 82 of the Treaty to the 
same agreement(s) or practice(s) by the same undertaking(s) 
on the same relevant geographic and product market.

54. The second situation is where one or more NCAs have 
informed the network pursuant to Article 11 (3) of the 
Council Regulation that they are acting on a given case. 
During the initial allocation period (indicative time period 
of two months, see paragraph 18 above), the Commission 
can initiate proceedings with the effects of Article 11 (6) of 
the Council Regulation after having consulted the authori-
ties concerned. After the allocation phase, the Commission 
will in principle only apply Article 11 (6) of the Council 
Regulation if one of the following situations arises:

(a) Network members envisage conflicting decisions in the 
same case.

20 See ECJ case C-344-98 - Masterfoods Ltd, [2000] ECR I-11369.
21 The ECJ has defined that concept in the case 48-72 – SA Brasserie de 
Haecht, [1973] ECR 77: “the initiation of a procedure within the meaning 
of Article 9 of Regulation No 17 implies an authoritative act of the 
Commission, evidencing its intention of taking a decision.”

19 See paragraph 24 of the Joint Statement on the functioning of the 
network mentioned above in footnote 4.
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(b) Network members envisage a decision which is obvi-
ously in conflict with consolidated case law; the standards 
defined in the judgements of the Community courts and 
in previous decisions and regulations of the Commission 
should serve as a yardstick; concerning the assessment of the 
facts (e.g. market definition), only a significant divergence 
will trigger an intervention of the Commission;

(c) Network member(s) is (are) unduly drawing out 
proceedings in the case;

(d) There is a need to adopt a Commission decision to 
develop Community competition policy in particular when 
a similar competition issue arises in several Member States 
or to ensure effective enforcement;

(e) The NCA(s) concerned do not object.

55. If an NCA is already acting on a case, the Commission 
will explain the reasons for the application of Article 11 (6) 
of the Council Regulation in writing to the NCA concerned 
and to the other members of the Network 22.

56. The Commission will announce to the network its inten-
tion of applying Article 11 (6) of the Council Regulation in 
due time, so that Network members will have the possibility 
of asking for a meeting of the Advisory Committee on the 
matter before the Commission initiates proceedings.

57. The Commission will normally not – and to the extent 
that Community interest is not at stake – adopt a decision 
which is in conflict with a decision of an NCA after proper 
information pursuant to both Article 11 (3) and (4) of the 
Council Regulation has taken place and the Commission 
has not made use of Article 11 (6) of the Council Regulation.

4. The role and the functioning of the advisory committee in the new system

58. The Advisory Committee is the forum where experts 
from the various competition authorities discuss individual 
cases and general issues of Community competition law 23.

4.1. Scope of the consultation

4.1.1. Decisions of the Commission

59. The Advisory Committee is consulted prior to the 
Commission taking any decision pursuant to Articles 7, 8, 
9, 10, 23, 24 (2) or 29 (1) of the Council Regulation. The 
Commission must take the utmost account of the opinion of 
the Advisory Committee and inform the Committee of the 
manner in which its opinion has been taken into account.

60. For decisions adopting interim measures, the Advisory 
Committee is consulted following a swifter and lighter 
procedure, on the basis of a short explanatory note and the 
operative part of the decision.

4.1.2. Decisions of NCAs

61. It is in the interest of the network that important 
cases dealt with by NCAs under Articles 81 and 82 of the 
Treaty can be discussed in the Advisory Committee. The 
Council Regulation enables the Commission to put a given 
case being dealt with by an NCA on the agenda of the 
Advisory Committee. Discussion can be requested by the 
Commission or by any Member State. In either case, the 
Commission will put the case on the agenda after having 
informed the NCA(s) concerned. This discussion in the 
Advisory Committee will not lead to a formal opinion.

62. In important cases, the Advisory Committee could 
also serve as a forum for the discussion of case allocation. 
In particular, where the Commission intends to apply 
Article 11 (6) of the Council Regulation after the initial 
allocation period, the case can be discussed in the Advisory 
Committee before the Commission initiates proceedings. 
The Advisory Committee may issue an informal statement 
on the matter.

4.1.3. Implementing measures, block-exemption 
regulations, guidelines and other notices (Article 33 
of the Council Regulation)

63. The Advisory Committee will be consulted on draft 
Commission regulations as provided for in the relevant 
Council Regulations.

64. Beside regulations, the Commission may also adopt 
notices and guidelines. These more flexible tools are very 
useful for explaining and announcing the Commission’s 
policy, and for explaining its interpretation of the competi-
tion rules. The Advisory Committee will also be consulted 
on these notices and guidelines.

4.2. Procedure

4.2.1. Normal procedure

65. For consultation on Commission draft decisions, the 
meeting of the Advisory Committee takes place at the 
earliest 14 days after the invitation to the meeting is sent by 
the Commission. The Commission attaches to the invitation 
a summary of the case, a list of the most important docu-
ments, i.e. the documents needed to assess the case, and a 
draft decision. The Advisory Committee gives an opinion 
on the Commission draft decision. At the request of one or 
several members, the opinion shall be reasoned.

22 See paragraph 22 of the Joint Statement mentioned above in 
footnote 4.
23 In accordance with Article 14 (2) of the Council Regulation, where 
horizontal issues such as block-exemption regulations and guidelines are 
being discussed, Member States can appoint an additional representative 
competent in competition matters and who does not necessarily belong 
to the competition authority.
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66. The Council Regulation allows for the possibility of 
the Member States agreeing upon a shorter period of time 
between the sending of the invitation and the meeting.

4.2.2. Written procedure

67. The Council Regulation provides for the possibility of a 
written consultation procedure. If no Member State objects, 
the Commission can consult the Member States by sending 
the documents to them and setting a deadline within which 
they can comment on the draft. This deadline would not 
normally be shorter than 14 days, except for decisions on 

interim measures pursuant to Article 8 of the Council 
Regulation. Where a Member State requests that a meeting 
takes place, the Commission will arrange for such a meeting.

4.3. Publication of the opinion of the Advisory 
Committee

68. The Advisory Committee can recommend the publica-
tion of its opinion. In that event, the Commission will carry 
out such publication simultaneously with the decision, 
taking into account the legitimate interest of undertakings 
in the protection of their business secrets.

5. Final remarks

69. This Notice is without prejudice to any interpretation 
of the applicable Treaty and regulatory provisions by the 
Court of First Instance and the Court of Justice.

70. This Notice will be the subject of periodic review carried 
out jointly by the NCAs and the Commission. On the basis 

of the experience acquired, it will be reviewed no later than 
at the end of the third year after its adoption.

71. This notice replaces the Commission notice on coop-
eration between national competition authorities and the 
Commission in handling cases falling within the scope of 
Articles 81 and 82 of the Treaty published in 199724.

6. Statement by other network members

72. The principles set out in this notice will also be abided by 
those Member States’ competition authorities which have 
signed a statement in the form of the Annex to this Notice. 
In this statement they acknowledge the principles of this 
notice, including the principles relating to the protection of 
applicants claiming the benefit of a leniency programme 25 
and declare that they will abide by them. A list of these 

authorities is published on the website of the European 
Commission. It will be updated if appropriate.

24 OJ C 313, 15.10.1997, p. 3.
25 See paragraphs 37 et subseq.
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24. Commission Notice No 2004/C 101/04 of 27 April 2004 on the co-operation 
between the Commission and the courts of the EU Member States in the 
application of Articles 81 and 82 EC

I. THE SCOPE OF THE NOTICE

1. The present notice addresses the co-operation between 
the Commission and the courts of the EU Member States, 
when the latter apply Articles 81 and 82 EC. For the 
purpose of this notice, the “courts of the EU Member States” 
(hereinafter “national courts”) are those courts and tribunals 
within an EU Member State that can apply Articles 81 and 
82 EC and that are authorised to ask a preliminary question 
to the Court of Justice of the European Communities 
pursuant to Article 234 EC1.

2. The national courts may be called upon to apply Articles 
81 or 82 EC in lawsuits between private parties, such as 
actions relating to contracts or actions for damages. They 
may also act as public enforcer or as review court. A national 
court may indeed be designated as a competition authority 
of a Member State (hereinafter “the national competition 
authority”) pursuant to Article 35(1) of Regulation (EC) 
No 1-2003 (hereinafter “the regulation”)2. In that case, 
the co-operation between the national courts and the 
Commission is not only covered by the present notice, but 
also by the notice on the co-operation within the network 
of competition authorities3.

II. THE APPLICATION OF EC 
COMPETITION RULES BY NATIONAL 
COURTS

A. THE COMPETENCE OF NATIONAL 
COURTS TO APPLY EC COMPETITION 
RULES

3. To the extent that national courts have jurisdiction to 
deal with a case4, they have the power to apply Articles 
81 and 82 EC5. Moreover, it should be remembered that 
Articles 81 and 82 EC are a matter of public policy and are 
essential to the accomplishment of the tasks entrusted to the 

1 For the criteria to determine which entities can be regarded as courts 
or tribunals within the meaning of Article 234 EC, see e.g. case C-516-99 
Schmid [2002] ECR I-4573, 34: “The Court takes account of a number 
of factors, such as whether the body is established by law, whether it is 
permanent, whether its jurisdiction is compulsory, whether its procedure is 
inter partes, whether it applies rules of law and whether it is independent”.
2 Council Regulation (EC) No 1-2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty (OJ L 1, 4.1.2003, p. 1).
3 Notice on the co-operation within the network of competition authori-
ties (OJ C 101, 27.4.2004, p. 43). For the purpose of this notice, a “national 
competition authority” is the authority designated by a Member State in 
accordance with Article 35(1) of the regulation.
4 The jurisdiction of a national court depends on national, European and 
international rules of jurisdiction. In this context, it may be recalled that 
Council Regulation (EC) No 44-2001 of 22 December 2000 on jurisdiction 
and the recognition and enforcement of judgements in civil and commer-
cial matters (OJ L 12, 16.1.2001, p. 1) is applicable to all competition cases 
of a civil or commercial nature.
5 See Article 6 of the regulation.

Community, and, in particular, for the functioning of the 
internal market6. According to the Court of Justice, where, 
by virtue of domestic law, national courts must raise of their 
own motion points of law based on binding domestic rules 
which have not been raised by the parties, such an obligation 
also exists where binding Community rules, such as the EC 
competition rules, are concerned. The position is the same if 
domestic law confers on national courts a discretion to apply 
of their own motion binding rules of law: national courts 
must apply the EC competition rules, even when the party 
with an interest in application of those provisions has not 
relied on them, where domestic law allows such application 
by the national court. However, Community law does not 
require national courts to raise of their own motion an 
issue concerning the breach of provisions of Community 
law where examination of that issue would oblige them to 
abandon the passive role assigned to them by going beyond 
the ambit of the dispute defined by the parties themselves 
and relying on facts and circumstances other than those 
on which the party with an interest in application of those 
provisions bases his claim7.

4. Depending on the functions attributed to them under 
national law, national courts may be called upon to apply 
Articles 81 and 82 EC in administrative, civil or criminal 
proceedings8. In particular, where a natural or legal person 
asks the national court to safeguard his individual rights, 
national courts play a specific role in the enforcement 
of Articles 81 and 82 EC, which is different from the 
enforcement in the public interest by the Commission or 
by national competition authorities9. Indeed, national courts 
can give effect to Articles 81 and 82 EC by finding contracts 
to be void or by awards of damages.

5. National courts can apply Articles 81 and 82 EC, without 
it being necessary to apply national competition law in 
parallel. However, where a national court applies national 
competition law to agreements, decisions by associations of 
undertakings or concerted practices which may affect trade 
between Member States within the meaning of Article 
81(1) EC10 or to any abuse prohibited by Article 82 EC, 
they also have to apply EC competition rules to those 
agreements, decisions or practices11.

6 See Articles 2 and 3 EC, case C-126-97 Eco Swiss [1999] ECR I-3055, 36; 
case T-34-92 Fiatagri UK and New Holland Ford [1994] ECR II-905, 39 and 
case T-128-98 Aéroports de Paris [2000] ECR II-3929, 241.
7 Joined cases C-430-93 and C-431-93 van Schijndel [1995] ECR I-4705, 
13 to 15 and 22.
8 According to the last sentence of recital 8 of Regulation (EC) No 1-2003, 
the regulation does not apply to national laws which impose criminal sanc-
tions on natural persons except to the extent that such sanctions are the 
means whereby competition rules applying to undertakings are enforced.
9 Case T-24-90 Automec [1992] ECR II-2223, 85.
10 For further clarification of the effect on trade concept, see the notice 
on this issue (OJ L 101, 27.4.2004, p. 81).
11 Article 3(1) of the regulation.



306

EuropEan CompEtition Law Commission Notice No 2004/C 101/04 

6. The regulation does not only empower the national courts 
to apply EC competition law. The parallel application 
of national competition law to agreements, decisions of 
associations of undertakings and concerted practices which 
affect trade between Member States may not lead to a 
different outcome from that of EC competition law. Article 
3(2) of the regulation provides that agreements, decisions or 
concerted practices which do not infringe Article 81(1) EC 
or which fulfil the conditions of Article 81(3) EC cannot be 
prohibited either under national competition law12. On the 
other hand, the Court of Justice has ruled that agreements, 
decisions or concerted practices that violate Article 81(1) 
and do not fulfil the conditions of Article 81(3) EC cannot 
be upheld under national law13. As to the parallel application 
of national competition law and Article 82 EC in the case 
of unilateral conduct, Article 3 of the regulation does not 
provide for a similar convergence obligation. However, 
in case of conflicting provisions, the general principle of 
primacy of Community law requires national courts to 
disapply any provision of national law which contravenes 
a Community rule, regardless of whether that national law 
provision was adopted before or after the Community rule14.

7. Apart from the application of Articles 81 and 82 EC, 
national courts are also competent to apply acts adopted 
by EU institutions in accordance with the EC Treaty 
or in accordance with the measures adopted to give the 
Treaty effect, to the extent that these acts have direct effect. 
National courts may thus have to enforce Commission 
decisions15 or regulations applying Article 81(3) EC to 
certain categories of agreements, decisions or concerted 
practices. When applying these EC competition rules, 
national courts act within the framework of Community 
law and are consequently bound to observe the general 
principles of Community law16.

8. The application of Articles 81 and 82 EC by national 
courts often depends on complex economic and legal assess-
ments17. When applying EC competition rules, national 
courts are bound by the case law of the Community courts 
as well as by Commission regulations applying Article 
81(3) EC to certain categories of agreements, decisions 
or concerted practices18. Furthermore, the application of 
Articles 81 and 82 EC by the Commission in a specific case 
binds the national courts when they apply EC competition 
rules in the same case in parallel with or subsequent to 
the Commission19. Finally, and without prejudice to the 
ultimate interpretation of the EC Treaty by the Court of 
Justice, national courts may find guidance in Commission 
regulations and decisions which present elements of analogy 

12 See also the notice on the application of Article 81(3) EC (OJ L 101, 
27.4.2004, p. 2).
13 Case 14-68 Walt Wilhelm [1969] ECR 1 and joined cases 253-78 and 
1 to 3-79 Giry and Guerlain [1980] ECR 2327, 15 to 17.
14 Case 106-77 Simmenthal [1978] ECR 629, 21 and case C-198-01, 
Consorzio Industrie Fiammiferi (CIF) [2003] 49.
15 E.g. a national court may be asked to enforce a Commission decision 
taken pursuant to Articles 7 to 10, 23 and 24 of the regulation.
16 See e.g. case 5-88 Wachauf [1989] ECR 2609, 19.
17 Joined cases C-215-96 and C-216-96 Bagnasco [1999] ECR I-135, 50.
18 Case 63-75 Fonderies Roubaix [1976] ECR 111, 9 to 11 and case 
C-234-89 Delimitis [1991] ECR I-935, 46.
19 On the parallel or consecutive application of EC competition rules by 
national courts and the Commission, see also points 11 to 14.

with the case they are dealing with, as well as in Commission 
notices and guidelines relating to the application of Articles 
81 and 82 EC20 and in the annual report on competition 
policy21.

B. PROCEDURAL ASPECTS OF THE 
APPLICATION OF EC COMPETITION 
RULES BY NATIONAL COURTS

9. The procedural conditions for the enforcement of EC 
competition rules by national courts and the sanctions they 
can impose in case of an infringement of those rules, are 
largely covered by national law. However, to some extent, 
Community law also determines the conditions in which 
EC competition rules are enforced. Those Community 
law provisions may provide for the faculty of national 
courts to avail themselves of certain instruments, e.g. to 
ask for the Commission’s opinion on questions concerning 
the application of EC competition rules22 or they may 
create rules that have an obligatory impact on proceedings 
before them, e.g. allowing the Commission and national 
competition authorities to submit written observations23. 
These Community law provisions prevail over national rules. 
Therefore, national courts have to set aside national rules 
which, if applied, would conflict with these Community 
law provisions. Where such Community law provisions 
are directly applicable, they are a direct source of rights 
and duties for all those affected, and must be fully and 
uniformly applied in all the Member States from the date 
of their entry into force24.

10. In the absence of Community law provisions on 
procedures and sanctions related to the enforcement of 
EC competition rules by national courts, the latter apply 
national procedural law and - to the extent that they are 
competent to do so - impose sanctions provided for under 
national law. However, the application of these national 
provisions must be compatible with the general principles 
of Community law. In this regard, it is useful to recall the 
case law of the Court of Justice, according to which:

(a) where there is an infringement of Community law, 
national law must provide for sanctions which are effective, 
proportionate and dissuasive25 ;

20 Case 66-86 Ahmed Saeed Flugreisen [1989] ECR 803, 27 and case 
C-234-89 Delimitis [1991] ECR I-935, 50. A list of Commission guidelines, 
notices and regulations in the field of competition policy, in particular the 
regulations applying Article 81(3) EC to certain categories of agreements, 
decisions or concerted practices, are annexed to this notice. For the deci-
sions of the Commission applying Articles 81 and 82 EC (since 1964), see 
http://www.europa.eu.int/comm/ competition/antitrust/cases/.
21 Joined cases C-319-93, C-40-94 and C-224-94 Dijkstra [1995] ECR 
I-4471, 32.
22 On the possibility for national courts to ask the Commission for an 
opinion, see further in points 27 to 30.
23 On the submission of observations, see further in points 31 to 35.
24 Case 106-77 Simmenthal [1978] ECR 629, 14 and 15.
25 Case 68-88 Commission v Greece [1989] ECR 2965, 23 to 25.
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(b) where the infringement of Community law causes harm 
to an individual, the latter should under certain conditions 
be able to ask the national court for damages26 ;

(c) the rules on procedures and sanctions which national 
courts apply to enforce Community law

- must not make such enforcement excessively difficult 
or practically impossible (the principle of effectiveness)27  
and they

- must not be less favourable than the rules applicable to 
the enforcement of equivalent national law (the principle 
of equivalence)28 .

On the basis of the principle of primacy of Community 
law, a national court may not apply national rules that are 
incompatible with these principles.

C . PA RA LLEL  O R  CO N S E C U T I V E 
APPLICATION OF EC COMPETITION 
RULES BY THE COMMISSION AND BY 
NATIONAL COURTS

11. A national court may be applying EC competition law 
to an agreement, decision, concerted practice or unilat-
eral behaviour affecting trade between Member States 
at the same time as the Commission or subsequent to 
the Commission29. The following points outline some of 
the obligations national courts have to respect in those 
circumstances.

12. Where a national court comes to a decision before 
the Commission does, it must avoid adopting a decision 
that would conflict with a decision contemplated by the 
Commission30. To that effect, the national court may ask the 
Commission whether it has initiated proceedings regarding 
the same agreements, decisions or practices31 and if so, about 
the progress of proceedings and the likelihood of a decision 

26 On damages in case of an infringement by an undertaking, see case 
C-453-99 Courage and Crehan [2001] ECR 6297, 26 and 27. On damages 
in case of an infringement by a Member State or by an authority which 
is an emanation of the State and on the conditions of such state liability, 
see e.g. joined cases C-6-90 and C-9-90 Francovich [1991] ECR I-5357, 33 
to 36; case C-271-91 Marshall v Southampton and South West Hampshire 
Area Health Authority [1993] ECR I-4367, 30 and 34 to 35; joined cases 
C-46-93 and C-48-93 Brasserie du Pêcheur and Factortame [1996] ECR 
I-1029; case C-392-93 British Telecommunications [1996] ECR I-1631, 
39 to 46 and joined cases C-178-94, C-179-94 and C-188-94 to 190-94 
Dillenkofer [1996] ECR I-4845, 22 to 26 and 72.
27 See e.g. case 33-76 Rewe [1976] ECR 1989, 5; case 45-76 Comet [1976] 
ECR 2043, 12 and case 79-83 Harz [1984] ECR 1921, 18 and 23.
28 See e.g. case 33-76 Rewe [1976] ECR 1989, 5; case 158-80 Rewe [1981] 
ECR 1805, 44; case 199-82 San Giorgio [1983] ECR 3595, 12 and case 
C-231-96 Edis [1998] ECR I-4951, 36 and 37.
29 Article 11(6), juncto Article 35(3) and (4) of the regulation prevents 
a parallel application of Articles 81 or 82 EC by the Commission and a 
national court only when the latter has been designated as a national 
competition authority.
30 Article 16(1) of the regulation.
31 The Commission makes the initiation of its proceedings with a view to 
adopting a decision pursuant to Article 7 to 10 of the regulation public (see 
Article 2(2) of Commission Regulation (EC) No 773-2004 of 7 April relating 
to proceedings pursuant to Articles 81 and 82 of the EC Treaty (OJ C 101, 
27.4.2004). According to the Court of Justice, the initiation of proceedings 
implies an authoritative act of the Commission, evidencing its intention 
of taking a decision (case 48-72 Brasserie de Haecht [1973] ECR 77, 16).

in that case32. The national court may, for reasons of legal 
certainty, also consider staying its proceedings until the 
Commission has reached a decision33. The Commission, for 
its part, will endeavour to give priority to cases for which it 
has decided to initiate proceedings within the meaning of 
Article 2(1) of Commission Regulation (EC) No 773-2004 
and that are the subject of national proceedings stayed in 
this way, in particular when the outcome of a civil dispute 
depends on them. However, where the national court 
cannot reasonably doubt the Commission’s contemplated 
decision or where the Commission has already decided on 
a similar case, the national court may decide on the case 
pending before it in accordance with that contemplated 
or earlier decision without it being necessary to ask the 
Commission for the information mentioned above or to 
await the Commission’s decision.

13. Where the Commission reaches a decision in a partic-
ular case before the national court, the latter cannot take a 
decision running counter to that of the Commission. The 
binding effect of the Commission’s decision is of course 
without prejudice to the interpretation of Community 
law by the Court of Justice. Therefore, if the national court 
doubts the legality of the Commission’s decision, it cannot 
avoid the binding effects of that decision without a ruling 
to the contrary by the Court of Justice34. Consequently, if a 
national court intends to take a decision that runs counter 
to that of the Commission, it must refer a question to the 
Court of Justice for a preliminary ruling (Article 234 EC). 
The latter will then decide on the compatibility of the 
Commission’s decision with Community law. However, 
if the Commission’s decision is challenged before the 
Community courts pursuant to Article 230 EC and the 
outcome of the dispute before the national court depends 
on the validity of the Commission’s decision, the national 
court should stay its proceedings pending final judgment 
in the action for annulment by the Community courts 
unless it considers that, in the circumstances of the case, a 
reference to the Court of Justice for a preliminary ruling 
on the validity of the Commission decision is warranted35.

14. When a national court stays proceedings, e.g. awaiting 
the Commission’s decision (situation described in point 
12 of this notice) or pending final judgement by the 
Community courts in an action for annulment or in a 
preliminary ruling procedure (situation described in point 
13), it is incumbent on it to examine whether it is necessary 
to order interim measures in order to safeguard the interests 
of the parties36.

32 Case C-234-89 Delimitis [1991] ECR I-935, 53, and joined cases C-319-
93, C-40-94 and C-224-94 Dijkstra [1995] ECR I-4471, 34. See further on 
this issue point 21 of this notice.
33 See Article 16(1) of the regulation and case C-234-89 Delimitis [1991] 
ECR I-935, 47 and case C-344-98 Masterfoods [2000] ECR I-11369, 51.
34 Case 314-85 Foto-Frost [1987] ECR 4199, 12 to 20.
35 See Article 16(1) of the regulation and case C-344-98 Masterfoods 
[2000] ECR I-11369, 52 to 59.
36 Case C-344-98 Masterfoods [2000] ECR, I-11369, 58.
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III. THE CO-OPERATION BETWEEN 
THE COMMISSION AND NATIONAL 
COURTS

15. Other than the co-operation mechanism between the 
national courts and the Court of Justice under Article 234 
EC, the EC Treaty does not explicitly provide for co-oper-
ation between the national courts and the Commission. 
However, in its interpretation of Article 10 EC, which 
obliges the Member States to facilitate the achievement of 
the Community’s tasks, the Community courts found that 
this Treaty provision imposes on the European institutions 
and the Member States mutual duties of loyal co-operation 
with a view to attaining the objectives of the EC Treaty. 
Article 10 EC thus implies that the Commission must assist 
national courts when they apply Community law37. Equally, 
national courts may be obliged to assist the Commission in 
the fulfilment of its tasks38.

16. It is also appropriate to recall the co-operation between 
national courts and national authorities, in particular 
national competition authorities, for the application of 
Articles 81 and 82 EC. While the co-operation between 
these national authorities is primarily governed by national 
rules, Article 15(3) of the regulation provides for the 
possibility for national competition authorities to submit 
observations before the national courts of their Member 
State. Points 31 and 33 to 35 of this notice are mutatis 
mutandis applicable to those submissions.

A. THE COMMISSION AS AMICUS CURIAE

17. In order to assist national courts in the application of EC 
competition rules, the Commission is committed to help 
national courts where the latter find such help necessary 
to be able to decide on a case. Article 15 of the regulation 
refers to the most frequent types of such assistance: the 
transmission of information (points 21 to 26) and the 
Commission’s opinions (points 27 to 30), both at the request 
of a national court and the possibility for the Commission to 
submit observations (points 31 to 35). Since the regulation 
provides for these types of assistance, it cannot be limited 
by any Member States’ rule. However, in the absence of 
Community procedural rules to this effect and to the extent 
that they are necessary to facilitate these forms of assistance, 
Member States must adopt the appropriate procedural rules 
to allow both the national courts and the Commission to 
make full use of the possibilities the regulation offers39.

18. The national court may send its request for assistance 
in writing to European Commission Directorate General 
for Competition B - 1049 Brussels Belgium

or send it electronically to comp-amicus@cec.eu.int

37 Case C-2-88 Imm Zwartveld [1990] ECR I-3365, 16 to 22 and case 
C-234-89 Delimitis [1991] I-935, 53.
38 C-94-00 Roquette Frères [2002] ECR 9011, 31.
39 On the compatibility of such national procedural rules with the general 
principles of Community law, see points 9 and 10 of this notice.

19. It should be recalled that whatever form the co-opera-
tion with national courts takes, the Commission will respect 
the independence of national courts. As a consequence, 
the assistance offered by the Commission does not bind 
the national court. The Commission has also to make sure 
that it respects its duty of professional secrecy and that 
it safeguards its own functioning and independence40. In 
fulfilling its duty under Article 10 EC, of assisting national 
courts in the application of EC competition rules, the 
Commission is committed to remaining neutral and objec-
tive in its assistance. Indeed, the Commission’s assistance 
to national courts is part of its duty to defend the public 
interest. It has therefore no intention to serve the private 
interests of the parties involved in the case pending before 
the national court. As a consequence, the Commission 
will not hear any of the parties about its assistance to the 
national court. In case the Commission has been contacted 
by any of the parties in the case pending before the court 
on issues which are raised before the national court, it will 
inform the national court thereof, independent of whether 
these contacts took place before or after the national court’s 
request for co-operation.

20. The Commission will publish a summary concerning its 
co-operation with national courts pursuant to this notice 
in its annual Report on Competition Policy. It may also 
make its opinions and observations available on its website.

1. The Commission’s duty to transmit information to 
national courts

21. The duty for the Commission to assist national courts in 
the application of EC competition law is mainly reflected in 
the obligation for the Commission to transmit information 
it holds to national courts. A national court may, e.g., ask 
the Commission for documents in its possession or for 
information of a procedural nature to enable it to discover 
whether a certain case is pending before the Commission, 
whether the Commission has initiated a procedure or 
whether it has already taken a position. A national court 
may also ask the Commission when a decision is likely to be 
taken, so as to be able to determine the conditions for any 
decision to stay proceedings or whether interim measures 
need to be adopted41.

22. In order to ensure the efficiency of the co-operation with 
national courts, the Commission will endeavour to provide 
the national court with the requested information within 
one month from the date it receives the request. Where 
the Commission has to ask the national court for further 
clarification of its request or where the Commission has to 
consult those who are directly affected by the transmission 
of the information, that period starts to run from the 
moment that it receives the required information.

23. In transmitting information to national courts, the 
Commission has to uphold the guarantees given to natural 

40 On these duties, see e.g. points 23 to 26 of this notice.
41 Case C-234-89 Delimitis [1991] ECR I-935, 53, and joined cases C-319-
93, C-40-94 and C-224-94 Dijkstra [1995] ECR I-4471, 34.
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and legal persons by Article 287 EC42. Article 287 EC 
prevents members, officials and other servants of the 
Commission from disclosing information covered by the 
obligation of professional secrecy. The information covered 
by professional secrecy may be both confidential informa-
tion and business secrets. Business secrets are information 
of which not only disclosure to the public but also mere 
transmission to a person other than the one that provided 
the information might seriously harm the latter’s interests43.

24. The combined reading of Articles 10 and 287 EC does 
not lead to an absolute prohibition for the Commission to 
transmit information which is covered by the obligation 
of professional secrecy to national courts. The case law 
of the Community courts confirms that the duty of loyal 
co-operation requires the Commission to provide the 
national court with whatever information the latter asks for, 
even information covered by professional secrecy. However, 
in offering its co-operation to the national courts, the 
Commission may not in any circumstances undermine the 
guarantees laid down in Article 287 EC.

25. Consequently, before transmitting information covered 
by professional secrecy to a national court, the Commission 
will remind the court of its obligation under Community 
law to uphold the rights which Article 287 EC confers on 
natural and legal persons and it will ask the court whether 
it can and will guarantee protection of confidential infor-
mation and business secrets. If the national court cannot 
offer such guarantee, the Commission shall not transmit 
the information covered by professional secrecy to the 
national court44. Only when the national court has offered 
a guarantee that it will protect the confidential information 
and business secrets, will the Commission transmit the 
information requested, indicating those parts which are 
covered by professional secrecy and which parts are not and 
can therefore be disclosed.

26. There are further exceptions to the disclosure of infor-
mation by the Commission to national courts. Particularly, 
the Commission may refuse to transmit information to 
national courts for overriding reasons relating to the need 
to safeguard the interests of the European Union or to 
avoid any interference with its functioning and indepen-
dence, in particular by jeopardising the accomplishment 
of the tasks entrusted to it45. Disclosure of information to 
national courts should not unduly affect the effectiveness of 
enforcement of the competition rules by the Commission, in 
particular so as not to interfere with pending investigations 
nor with the functioning of leniency programmes and 
settlement procedures.

42 Case C-234-89 Delimitis [1991] I-935, 53.
43 Case T-353-94 Postbank [1996] ECR II-921, 86 and 87 and case 145-83 
Adams [1985] ECR 3539, 34.
44 Case C-2-88 Zwartveld [1990] ECR I-4405, 10 and 11 and case T-353-94 
Postbank [1996] ECR II-921, 93.
45 Order in Zwartveld, C-2/88, EU:C:1990:440, paragraphs 10 and 11; 
Judgment in First and Franex, C-275/00, EU:C:2002:711, paragraph 49 and 
Judgment of 18 September 1996, Postbank, T-353/94, ECR, EU:T:1996:119, 
paragraph 93.

26a. For that purpose, the Commission will not at any time 
transmit the following information to national courts for 
use in actions for damages for breaches of Article 101 or 
102 of the Treaty:

- leniency corporate statements, within the meaning of 
Article 4a(2) of Regulation (EC) No 773/200446, and

- settlement submissions, within the meaning of Article 
10a(2) of Regulation (EC) No 773/2004.

This paragraph is without prejudice to the situation 
referred to in Article 6(7) of Directive 2014/104/EU of 
the European Parliament and of the Council47.

26b. As regards other types of information, the Commission 
will not transmit the following to the national courts for use 
in actions for damages for breaches of Article 101 or 102 
of the Treaty, before it has closed its proceedings against 
all investigated parties by adopting a decision referred to in 
Article 7, 9 or 10 of Regulation (EC) No 1/2003 or before 
it has otherwise terminated its administrative procedure:

— information that was prepared by a natural or legal 
person specifically for the proceedings of the Commission, 
and

— information that the Commission has drawn up and sent 
to the parties in the course of its proceedings.

When it is asked to transmit the said information to 
national courts for other purposes than the use in actions 
for damages for breaches of Article 101 or 102 of the Treaty, 
the Commission will in principle apply the limitation in 
time mentioned in the first subparagraph, in order to protect 
its pending investigations

2. Request for an opinion on questions concerning the 
application of EC competition rules

27. When called upon to apply EC competition rules to 
a case pending before it, a national court may first seek 
guidance in the case law of the Community courts or in 
Commission regulations, decisions, notices and guidelines 
applying Articles 81 and 82 EC48. Where these tools do 
not offer sufficient guidance, the national court may ask the 
Commission for its opinion on questions concerning the 
application of EC competition rules. The national court may 
ask the Commission for its opinion on economic, factual 
and legal matters49. The latter is of course without prejudice 
to the possibility or the obligation for the national court to 
ask the Court of Justice for a preliminary ruling regarding 

46 Regulation (EC) No 773/2004, as amended by Commission Regulation 
(EU) 2015/1348 (OJ L 208, 5.8.2015, p. 3).
47 Directive 2014/104/EU of the European Parliament and of the Council 
of 26 November 2014 on certain rules governing actions for damages 
under national law for infringements of the competition law provisions of 
the Member States and of the European Union (OJ L 349, 5.12.2014, p. 1).
48 See point 8 of this notice.
49 Case C-234-89 Delimitis [1991] ECR I-935, 53, and joined cases C-319-
93, C-40-94 and C-224-94 Dijkstra [1995] ECR I-4471, 34.
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the interpretation or the validity of Community law in 
accordance with Article 234 EC.

28. In order to enable the Commission to provide the 
national court with a useful opinion, it may request the 
national court for further information50. In order to ensure 
the efficiency of the co-operation with national courts, the 
Commission will endeavour to provide the national court 
with the requested opinion within four months from the 
date it receives the request. Where the Commission has 
requested the national court for further information in 
order to enable it to formulate its opinion, that period starts 
to run from the moment that it receives the additional 
information.

29. When giving its opinion, the Commission will limit 
itself to providing the national court with the factual 
information or the economic or legal clarification asked 
for, without considering the merits of the case pending 
before the national court. Moreover, unlike the authoritative 
interpretation of Community law by the Community courts, 
the opinion of the Commission does not legally bind the 
national court.

30. In line with what has been said in point 19 of this notice, 
the Commission will not hear the parties before formulating 
its opinion to the national court. The latter will have to deal 
with the Commission’s opinion in accordance with the 
relevant national procedural rules, which have to respect 
the general principles of Community law.

3. The Commission’s submission of observations to the 
national court

31. According to Article 15(3) of the regulation, the national 
competition authorities and the Commission may submit 
observations on issues relating to the application of Articles 
81 or 82 EC to a national court which is called upon to 
apply those provisions. The regulation distinguishes between 
written observations, which the national competition 
authorities and the Commission may submit on their 
own initiative, and oral observations, which can only be 
submitted with the permission of the national court51.

32. The regulation specifies that the Commission will only 
submit observations when the coherent application of 
Articles 81 or 82 EC so requires. That being the objective 
of its submission, the Commission will limit its observations 
to an economic and legal analysis of the facts underlying 
the case pending before the national court.

33. In order to enable the Commission to submit useful 
observations, national courts may be asked to transmit or 
ensure the transmission to the Commission of a copy of 
all documents that are necessary for the assessment of the 
case. In line with Article 15(3), second subparagraph, of the 

50 Compare with case 96-81 Commission v the Netherlands [1982] ECR 
1791, 7 and case 272-86 Commission v Greece [1988] ECR 4875, 30.
51 According to Article 15(4) of the regulation, this is without prejudice 
to wider powers to make observations before courts conferred on national 
competition authorities under national law.

regulation, the Commission will only use those documents 
for the preparation of its observations52.

34. Since the regulation does not provide for a proce-
dural framework within which the observations are to be 
submitted, Member States’ procedural rules and practices 
determine the relevant procedural framework. Where a 
Member State has not yet established the relevant proce-
dural framework, the national court has to determine 
which procedural rules are appropriate for the submission 
of observations in the case pending before it.

35. The procedural framework should respect the principles 
set out in point 10 of this notice. That implies amongst 
others that the procedural framework for the submission 
of observations on issues relating to the application of 
Articles 81 or 82 EC

(a) has to be compatible with the general principles of 
Community law, in particular the fundamental rights of 
the parties involved in the case;

(b) cannot make the submission of such observations 
excessively difficult or practically impossible (the principle 
of effectiveness)53 ; and

(c) cannot make the submission of such observations more 
difficult than the submission of observations in court 
proceedings where equivalent national law is applied (the 
principle of equivalence).

B .  T H E  N A T I O N A L  C O U R T S 
FACILITATING THE ROLE OF THE 
COMMISSION IN THE ENFORCEMENT 
OF EC COMPETITION RULES

36. Since the duty of loyal co-operation also implies that 
Member States’ authorities assist the European institutions 
with a view to attaining the objectives of the EC Treaty54, 
the regulation provides for three examples of such assis-
tance: (1) the transmission of documents necessary for the 
assessment of a case in which the Commission would like 
to submit observations (see point 33), (2) the transmission 
of judgements applying Articles 81 or 82 EC); and (3) 
the role of national courts in the context of a Commission 
inspection.

1. The transmission of judgements of national courts 
applying Articles 81 or 82 EC

37. According to Article 15(2) of the regulation, Member 
States shall send to the Commission a copy of any written 
judgement of national courts applying Articles 81 or 82 EC 
without delay after the full written judgement is notified 
to the parties. The transmission of national judgements on 

52 See also Article 28(2) of the regulation, which prevents the Commission 
from disclosing the information it has acquired and which is covered by 
the obligation of professional secrecy.
53 Joined cases 46-87 and 227-88 Hoechst [1989] ECR, 2859, 33. See 
also Article 15(3) of the regulation.
54 Case C-69-90 Commission v Italy [1991] ECR 6011, 15.
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the application of Articles 81 or 82 EC and the resulting 
information on proceedings before national courts primarily 
enable the Commission to become aware in a timely fashion 
of cases for which it might be appropriate to submit obser-
vations where one of the parties lodges an appeal against 
the judgement.

2. The role of national courts in the context of a Commission 
inspection

38. Finally, national courts may play a role in the context of 
a Commission inspection of undertakings and associations 
of undertakings. The role of the national courts depends on 
whether the inspections are conducted in business premises 
or in non-business premises.

39. With regard to the inspection of business premises, 
national legislation may require authorisation from a 
national court to allow a national enforcement authority 
to assist the Commission in case of opposition of the 
undertaking concerned. Such authorisation may also be 
sought as a precautionary measure. When dealing with the 
request, the national court has the power to control that the 
Commission’s inspection decision is authentic and that the 
coercive measures envisaged are neither arbitrary nor exces-
sive having regard to the subject matter of the inspection. In 
its control of the proportionality of the coercive measures, 
the national court may ask the Commission, directly or 
through the national competition authority, for detailed 
explanations in particular on the grounds the Commission 
has for suspecting infringement of Articles 81 and 82 EC, 
as well as on the seriousness of the suspected infringement 
and on the nature of the involvement of the undertaking 
concerned55.

40. With regard to the inspection of non-business premises, 
the regulation requires the authorisation from a national 
court before a Commission decision ordering such an 
inspection can be executed. In that case, the national court 
may control that the Commission’s inspection decision is 
authentic and that the coercive measures envisaged are 
neither arbitrary nor excessive having regard in particular 
to the seriousness of the suspected infringement, to the 
importance of the evidence sought, to the involvement of 
the undertaking concerned and to the reasonable likelihood 
that business books and records relating to the subject 
matter of the inspection are kept in the premises for which 
the authorisation is requested. The national court may ask 
the Commission, directly or through the national competi-
tion authority, for detailed explanations on those elements 
that are necessary to allow its control of the proportionality 
of the coercive measures envisaged56.

41. In both cases referred to in points 39 and 40, the 
national court may not call into question the lawfulness 
of the Commission’s decision or the necessity for the 
inspection nor can it demand that it be provided with 

55 Article 20(6) to (8) of the regulation and case C-94-00 Roquette Frères 
[2002] ECR 9011.
56 Article 21(3) of the regulation.

information in the Commission’s file57. Furthermore, the 
duty of loyal co-operation requires the national court to take 
its decision within an appropriate timeframe that allows the 
Commission to effectively conduct its inspection58.

IV. FINAL PROVISIONS

42. This notice is issued in order to assist national courts 
in the application of Articles 81 and 82 EC. It does not 
bind the national courts, nor does it affect the rights and 
obligations of the EU Member States and natural or legal 
persons under Community law.

43. This notice replaces the 1993 notice on co-operation 
between national courts and the Commission in applying 
Articles 85 and 86 of the EEC Treaty59.

ANNEX

COMMISSION BLOCK EXEMPTION 
REGULATIONS, NOTICES AND 
GUIDELINES

This list is also available and updated on the website of 
the Directorate General for Competition of the European 
Commission:

http://europa.eu.int/comm/ competition/antitrust/
legislation/

A. Non-sector specific rules

1. Notices of a general nature

- Notice on the definition of the relevant market for the 
purposes of Community competition law (OJ C 372, 
9.12.1997, p. 5)

- Notice on agreements of minor importance which do not 
appreciably restrict competition under Article 81(1) of the 
Treaty establishing the European Community (de minimis) 
(OJ C 368, 22.12.2001, p. 13)

- Notice on the effect on trade concept contained in Articles 
81 and 82 of the Treaty (OJ C 101, 27.4.2004, p. 81)

- Guidelines on the application of Article 81(3) of the 
Treaty (OJ C 101, 27.4.2004, p. 2)

2. Vertical agreements

- Regulation (EC) No 2790-1999 of 22 December 1999 on 
the application of Article 81(3) of the Treaty to categories 
of vertical agreements and concerted practices (OJ L 336, 
29.12.1999, p. 21)

57 Case C-94-00 Roquette Frères [2002] ECR 9011, 39 and 62 to 66.
58 See also ibidem, 91 and 92.
59 OJ C 39, 13.2.93, p. 6.
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- Guidelines on Vertical Restraints (OJ C 291, 13.10.2000, 
p. 1)

3. Horizontal co-operation agreements

- Regulation (EC) No 2658-2000 of 29 November 2000 on 
the application of Article 81(3) of the Treaty to categories 
of specialisation agreements (OJ L 304, 5.12.2000, p. 3)

- Regulation (EC) No 2659-2000 of 29 November 2000 
on the application of Article 81(3) of the Treaty to catego-
ries of research and development agreements (OJ L 304, 
5.12.2000, p. 7)

- Guidelines on the applicability of Article 81 to horizontal 
co-operation agreements (OJ C 3, 6.1.2001, p. 2)

4. Licensing agreements for the transfer of 
technology

- Regulation (EC) No 773-2004 of 27 April 2004 on the 
application of Article 81(3) of the Treaty to categories of 
technology transfer agreements (OJ L 123, 27.4.2004)

- Guidelines on the application of Article 81 of the EC 
Treaty to technology transfer agreements (OJ C 101, 
27.4.2004, p. 2)

B. Sector specific rules

1. Insurance

- Regulation (EC) No 358-2003 of 27 February 2003 on 
the application of Article 81(3) of the Treaty to certain 
categories of agreements, decisions and concerted practices 
in the insurance sector (OJ L 53, 28.2.2003, p. 8)

2. Motor vehicles

- Regulation (EC) No 1400-2002 of 31 July 2002 on the 
application of Article 81(3) of the Treaty to categories of 
vertical agreements and concerted practices in the motor 
vehicle sector (OJ L 203, 1.8.2002, p. 30)

3. Telecommunications and postal services

- Guidelines on the application of EEC competition rules 
in the telecommunications sector (OJ C 233, 6.9.1991, p. 2)

- Notice on the application of the competition rules to 
the postal sector and on the assessment of certain State 
measures relating to postal services (OJ C 39, 6.2.1998, p. 2)

- Notice on the application of the competition rules to 
access agreements in the telecommunications sector - 
Framework, relevant markets and principles (OJ C 265, 
22.8.1998, p. 2)

- Guidelines on market analysis and the assessment of 
significant market power under the Community regulatory 
framework for electronic communications networks and 
services (OJ C 165, 11.7.2002, p. 6)

4. Transport

- Regulation (EEC) No 1617-93 on the application of 
Article 81(3) of the Treaty to certain categories of agree-
ments and concerted practices concerning joint planning 
and co-ordination of schedules, joint operations, consulta-
tions on passenger and cargo tariffs on scheduled air services 
and slot allocation at airports (OJ L 155, 26.6.1993, p. 18)

- Communication on clarification of the Commission 
recommendations on the application of the competition 
rules to new transport infrastructure projects (OJ C 298, 
30.9.1997, p. 5)- Regulation (EC) No 823-2000 of 19 April 
2000 on the application of Article 81(3) of the Treaty to 
certain categories of agreements, decisions and concerted 
practices between liner shipping companies (consortia) (OJ 
L 100, 20.4.2000, p. 24) 
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25. Commission Notice No 2004/C 101/05 of 27 April 2004 on the handling of 
complaints by the Commission under Articles 81 and 82 of the EC Treaty

I. Introduction and subject-matter of the notice

1. Regulation 1/20031 establishes a system of parallel 
competence for the application of Articles 81 and 82 
of the EC Treaty by the Commission and the Member 
States’ competition authorities and courts. The Regulation 
recognises in particular the complementary functions of the 
Commission and Member States’ competition authorities 
acting as public enforcers and the Member States’ courts 
that rule on private lawsuits in order to safeguard the rights 
of individuals deriving from Articles 81 and 822.

2. Under Regulation 1/2003, the public enforcers may focus 
their action on the investigation of serious infringements of 
Articles 81 and 82 which are often difficult to detect. For 
their enforcement activity, they benefit from information 
supplied by undertakings and by consumers in the market.

3. The Commission therefore wishes to encourage citizens 
and undertakings to address themselves to the public 
enforcers to inform them about suspected infringements 
of the competition rules. At the level of the Commission, 
there are two ways to do this, one is by lodging a complaint 
pursuant to Article 7(2) of Regulation 1/2003. Under 
Articles 5 to 9 of Regulation 773/20043, such complaints 
must fulfil certain requirements.

4. The other way is the provision of market information 
that does not have to comply with the requirements for 
complaints pursuant to Article 7(2) of Regulation 1/2003. 
For this purpose, the Commission has created a special 
website to collect information from citizens and under-
takings and their associations who wish to inform the 
Commission about suspected infringements of Articles 81 
and 82. Such information can be the starting point for 
an investigation by the Commission 4. Information about 
suspected infringements can be supplied to the following 
address:

http://europa.eu.int/dgcomp/ 
info-on-anti-competitive-practices

or to: Commission européenne/Europese Commissie 
Competition DG B - 1049 Bruxelles/Brussel

5. Without prejudice to the interpretation of Regulation 
1/2003 and of Commission Regulation 773/2004 by the 
Community Courts, the present Notice intends to provide 
guidance to citizens and undertakings that are seeking relief 
from suspected infringements of the competition rules. The 
Notice contains two main parts:

– Part II gives indications about the choice between 
complaining to the Commission or bringing a lawsuit 
before a national court. Moreover, it recalls the principles 
related to the work-sharing between the Commission 
and the national competition authorities in the enforce-
ment system established by Regulation 1/2003 that are 
explained in the Notice on cooperation within the network 
of competition authorities 5.

– Part III explains the procedure for the treatment of 
complaints pursuant to Article 7(2) of Regulation 1/2003 
by the Commission.

6. This Notice does not address the following situations:

– complaints lodged by Member States pursuant to 
Article 7(2) of Regulation 1/2003,

– complaints that ask the Commission to take action against 
a Member State pursuant to Article 86(3) in conjunction 
with Articles 81 or 82 of the Treaty,

– complaints relating to Article 87 of the Treaty on state 
aids,

– complaints relating to infringements by Member States 
that the Commission may pursue in the framework of 
Article 226 of the Treaty 6.

II. Different possibilities for lodging complaints about suspected infrigements of 
Articles 81 or 82

A. Complaints in the new enforcement system 
established by Regulation 1/2003

7. Depending on the nature of the complaint, a complainant 
may bring his complaint either to a national court or to 
a competition authority that acts as public enforcer. The 

1 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty (OJ L 1, 4.1.2003, pages 1–25).
2 Cf. in particular Recitals 3-7 and 35 of Regulation 1/2003.
3 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to 
the conduct of proceedings by the Commission pursuant to Articles 81 
and 82 of the EC Treaty (OJ 123, 27.4.2004).
4 The Commission handles correspondence from informants in accordance 
with its principles of good administrative practice.

5 Notice on cooperation within the Network of competition authorities 
(p. 43).
6 For the handling of such complaints, cf. Commission communication 
of 10 October 2002, COM(2002) 141.
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present chapter of this Notice intends to help potential 
complainants to make an informed choice about whether 
to address themselves to the Commission, to one of the 
Member States’ competition authorities or to a national 
court.

8. While national courts are called upon to safeguard the 
rights of individuals and are thus bound to rule on cases 
brought before them, public enforcers cannot investigate 
all complaints, but must set priorities in their treatment of 
cases. The Court of Justice has held that the Commission, 
entrusted by Article 85(1) of the EC Treaty with the task 
of ensuring application of the principles laid down in 
Articles 81 and 82 of the Treaty, is responsible for defining 
and implementing the orientation of Community competi-
tion policy and that, in order to perform that task effectively, 
it is entitled to give differing degrees of priority to the 
complaints brought before it 7.

9. Regulation 1/2003 empowers Member States’ courts and 
Member States’ competition authorities to apply Articles 81 
and 82 in their entirety alongside the Commission. 
Regulation 1/2003 pursues as one principal objective that 
Member States’ courts and competition authorities should 
participate effectively in the enforcement of Articles 81 
and 828.

10. Moreover, Article 3 of Regulation 1/2003 provides that 
Member States’ courts and competition authorities have 
to apply Articles 81 and 82 to all cases of agreements or 
conduct that are capable of affecting trade between Member 
States to which they apply their national competition laws. 
In addition, Articles 11 and 15 of the Regulation create a 
range of mechanisms by which Member States’ courts and 
competition authorities cooperate with the Commission in 
the enforcement of Articles 81 and 82.

11. In this new legislative framework, the Commission 
intends to refocus its enforcement resources along the 
following lines:

– enforce the EC competition rules in cases for which it is 
well placed to act 9, concentrating its resources on the most 
serious infringements 10

– handle cases in relation to which the Commission should 
act with a view to define Community competition policy 
and/or to ensure coherent application of Articles 81 or 82.

B. The complementary roles of private and 
public enforcement

12. It has been consistently held by the Community Courts 
that national courts are called upon to safeguard the rights 
of individuals created by the direct effect of Articles 81(1) 
and 82 11.

13. National courts can decide upon the nullity or validity of 
contracts and only national courts can grant damages to an 
individual in case of an infringement of Articles 81 and 82. 
Under the case law of the Court of Justice, any individual 
can claim damages for loss caused to him by a contract 
or by conduct which restricts or distorts competition, in 
order to ensure the full effectiveness of the Community 
competition rules. Such actions for damages before the 
national courts can make a significant contribution to the 
maintenance of effective competition in the Community as 
they discourage undertakings from concluding or applying 
restrictive agreements or practices 12.

14. Regulation 1/2003 takes express account of the fact that 
national courts have an essential part to play in applying the 
EC competition rules 13. By extending the power to apply 
Article 81(3) to national courts it removes the possibility 
for undertakings to delay national court proceedings by 
a notification to the Commission and thus eliminates an 
obstacle for private litigation that existed under Regulation 
No 17 14.

15. Without prejudice to the right or obligation of national 
courts to address a preliminary question to the Court of 
Justice in accordance with Article 234 EC, Article 15(1) of 
Regulation 1/2003 provides expressly that national courts 
may ask for opinions or information from the Commission. 
This provision aims at facilitating the application of 
Articles 81 and 82 by national courts 15.

16. Action before national courts has the following advan-
tages for complainants:

– National courts may award damages for loss suffered as a 
result of an infringement of Article 81 or 82.

– National courts may rule on claims for payment or 
contractual obligations based on an agreement that they 
examine under Article 81.

10 Cf. Recital 3 of Regulation 1/2003.
11 Settled case law, cf. Case 127-73, Belgische Radio en Televisie (BRT) 
v SABAM and Fonior, [1974] ECR 51, para 16; Case C-282-95 P, Guérin 
automobiles v Commission of the European Communities, [1997] ECR 
I-1503, para 39; Case C-453-99, Courage v Bernhard Crehan, [2001] ECR 
I-6297, para 23.
12 Case C-453-99, Courage v Bernhard Crehan, [2001] ECR I-6297, 
paras 26 and 27; the power of national courts to grant damages is also 
underlined in Recital 7 of Regulation 1/2003.
13 Cf. Articles 1, 6 and 15 as well as Recital 7 of Regulation 1/2003.
14 Regulation No 17: First Regulation implementing Articles 85 and 86 
of the Treaty; OJ p. 13 of 21 February 1962, p. 204–211; English special 
edition: Series I Chapter 1959-1962 p. 87. Regulation No 17 is repealed by 
Article 43 of Regulation 1/2003 with effect from 1 May 2004.
15 For more detailed explanations of this mechanism, cf. Notice on the 
co-operation between the Commission and the courts of the EU Member 
States in the application of Articles 81 and 82 EC…

7 Case C-344-98, Masterfoods v HB Ice Cream, [2000] ECR I-11369, 
para 46; Case C-119/97 P, Union française de l’express (Ufex) and Others 
v Commission of the European Communities, [1999] ECR I-1341, para 88; 
Case T-24-90, Automec v Commission of the European Communities, [1992] 
ECR II-2223, paras 73-77.
8 Cf. in particular Articles 5, 6, 11, 12, 15, 22, 29, 35 and Recitals 2 to 4 
and 6 to 8 of Regulation 1/2003.
9 Cf. Notice on cooperation within the network of competition author-
ities…, points 5 ss.
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– It is for the national courts to apply the civil sanction of 
nullity of Article 81(2) in contractual relationships between 
individuals 16. They can in particular assess, in the light of the 
applicable national law, the scope and consequences of the 
nullity of certain contractual provisions under Article 81(2), 
with particular regard to all the other matters covered by 
the agreement 17.

– National courts are usually better placed than the 
Commission to adopt interim measures 18.

– Before national courts, it is possible to combine a claim 
under Community competition law with other claims under 
national law.

– Courts normally have the power to award legal costs 
to the successful applicant. This is never possible in an 
administrative procedure before the Commission.

17. The fact that a complainant can secure the protection 
of his rights by an action before a national court, is an 
important element that the Commission may take into 
account in its examination of the Community interest for 
investigating a complaint 19.

18. The Commission holds the view that the new enforce-
ment system established by Regulation 1/2003 strengthens 
the possibilities for complainants to seek and obtain effec-
tive relief before national courts.

C. Work-sharing between the public enforcers 
in the European Community

19. Regulation 1/2003 creates a system of parallel 
competence for the application of Articles 81 and 82 
by empowering Member States’ competition authorities 
to apply Articles 81 and 82 in their entirety (Article 5). 
Decentralised enforcement by Member States’ competi-
tion authorities is further encouraged by the possibility to 
exchange information (Article 12) and to provide each other 
assistance with investigations (Article 22).

20. The Regulation does not regulate the work-sharing 
between the Commission and the Member States’ competi-
tion authorities but leaves the division of case work to the 
cooperation of the Commission and the Member States’ 
competition authorities inside the European Competition 
Network (ECN). The Regulation pursues the objective 
of ensuring effective enforcement of Articles 81 and 82 
through a flexible division of case work between the public 
enforcers in the Community.

21. Orientations for the work sharing between the 
Commission and the Member States’ competition authorities 
are laid down in a separate Notice 20. The guidance contained 
in that Notice, which concerns the relations between the 
public enforcers, will be of interest to complainants as it 
permits them to address a complaint to the authority most 
likely to be well placed to deal with their case.

22. The Notice on cooperation within the Network of 
Competition Authorities states in particular 21:

“An authority can be considered to be well placed to deal 
with a case if the following three cumulative conditions 
are met:

– the agreement or practice has substantial direct actual or 
foreseeable effects on competition within its territory, is 
implemented within or originates from its territory

– the authority is able effectively to bring to an end the 
entire infringement, i.e. it can adopt a cease-and desist 
order, the effect of which will be sufficient to bring an end 
to the infringement and it can, where appropriate, sanction 
the infringement adequately

– it can gather, possibly with the assistance of other authori-
ties, the evidence required to prove the infringement.

The above criteria indicate that a material link between the 
infringement and the territory of a Member State must exist 
in order for that Member State’s competition authority 
to be considered well placed. It can be expected that in 
most cases the authorities of those Member States where 
competition is substantially affected by an infringement 
will be well placed provided they are capable of effectively 
bringing the infringement to an end through either single 
or parallel action unless the Commission is better placed 
to act (see below […]).

It follows that a single NCA is usually well placed to 
deal with agreements or practices that substantially affect 
competition mainly within its territory […].

Furthermore single action of an NCA might also be appro-
priate where, although more than one NCA can be regarded 
as well placed, the action of a single NCA is sufficient to 
bring the entire infringement to an end […].

Parallel action by two or three NCAs may be appropriate 
where an agreement or practice has substantial effects on 
competition mainly in their respective territories and the 
action of only one NCA would not be sufficient to bring 
the entire infringement to an end and/or to sanction it 
adequately […].

The authorities dealing with a case in parallel action will 
endeavour to coordinate their action to the extent possible. 

20 Notice on cooperation within the Network of competition authorities 
(p. 43).
21 Notice on cooperation within the Network of competition authori-
ties…, points 8-15.

16 Case T-24-90, Automec v Commission of the European Communities, 
[1992] ECR II-2223, para 93.
17 Case C-230-96, Cabour and Nord Distribution Automobile v Arnor 
“SOCO”, [1998] ECR I-2055, para 51; Joined Cases T-185-96, T-189-96 
and T-190-96, Dalmasso and Others v Commission of the European 
Communities, [1999] ECR II-93, para 50.
18 Cf. Article 8 of Regulation 1/2003 and para 80 below. Depending on 
the case, Member States’ competition authorities may equally be well 
placed to adopt interim measures.
19 Cf. points 41 ss. below.
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To that effect, they may find it useful to designate one of 
them as a lead authority and to delegate tasks to the lead 
authority such as for example the coordination of investiga-
tive measures, while each authority remains responsible for 
conducting its own proceedings.

The Commission is particularly well placed if one or several 
agreement(s) or practice(s), including networks of similar 
agreements or practices, have effects on competition in 
more than three Member States (cross-border markets 
covering more than three Member States or several national 
markets) […].

Moreover, the Commission is particularly well placed to 
deal with a case if it is closely linked to other Community 
provisions which may be exclusively or more effectively 
applied by the Commission, if the Community interest 
requires the adoption of a Commission decision to develop 
Community competition policy when a new competition 
issue arises or to ensure effective enforcement.”

23. Within the European Competition Network, information 
on cases that are being investigated following a complaint 
will be made available to the other members of the network 
before or without delay after commencing the first formal 

investigative measure 22. Where the same complaint has been 
lodged with several authorities or where a case has not been 
lodged with an authority that is well placed, the members of 
the network will endeavour to determine within an indicative 
time-limit of two months which authority or authorities 
should be in charge of the case.

24. Complainants themselves have an important role to 
play in further reducing the potential need for reallocation 
of a case originating from their complaint by referring 
to the orientations on work sharing in the network set 
out in the present chapter when deciding on where to 
lodge their complaint. If nonetheless a case is reallocated 
within the network, the undertakings concerned and the 
complainant(s) are informed as soon as possible by the 
competition authorities involved 23.

25. The Commission may reject a complaint in accordance 
with Article 13 of Regulation 1/2003, on the grounds that 
a Member State competition authority is dealing or has 
dealt with the case. When doing so, the Commission must, 
in accordance with Article 9 of Regulation 773/2004, 
inform the complainant without delay of the national 
competition authority which is dealing or has already 
dealt with the case.

III. The Commission’s handling of complaints pursuant to Article 7(2) of Regulation 
1/2003

A. General

26. According to Article 7(2) of Regulation 1/2003 natural 
or legal persons that can show a legitimate interest 24 are 
entitled to lodge a complaint to ask the Commission to find 
an infringement of Articles 81 and 82 EC and to require that 
the infringement be brought to an end in accordance with 
Article 7(1) of Regulation 1/2003. The present part of this 
Notice explains the requirements applicable to complaints 
based on Article 7(2) of Regulation 1/2003, their assessment 
and the procedure followed by the Commission.

27. The Commission, unlike civil courts, whose task is to 
safeguard the individual rights of private persons, is an 
administrative authority that must act in the public interest. 
It is an inherent feature of the Commission’s task as public 
enforcer that it has a margin of discretion to set priorities 
in its enforcement activity 25.

28. The Commission is entitled to give different degrees 
of priority to complaints made to it and may refer to the 
Community interest presented by a case as a criterion of 

priority 26. The Commission may reject a complaint when 
it considers that the case does not display a sufficient 
Community interest to justify further investigation. Where 
the Commission rejects a complaint, the complainant 
is entitled to a decision of the Commission 27 without 
prejudice to Article 7(3) of Regulation 773/2004.

B. Making a complaint pursuant to Article 7(2) 
of Regulation 1/2003

(a) Complaint form

29. A complaint pursuant to Article 7(2) of Regulation 
1/2003 can only be made about an alleged infringement 
of Articles 81 or 82 with a view to the Commission taking 
action under Article 7(1) of Regulation 1/2003. A complaint 
under Article 7(2) of Regulation 1/2003 has to comply with 
Form C mentioned in Article 5(1) of Regulation 773/2004 
and annexed to that Regulation.

30. Form C is available at http://europa.eu.int/dgcomp/ 
complaints-form and is also annexed to this Notice. The 
complaint must be submitted in three paper copies as 
well as, if possible, an electronic copy. In addition, the 
complainant must provide a non-confidential version of the 
complaint (Article 5(2) of Regulation 773/2004). Electronic 

26 Settled case law since Case T-24-90, Automec v Commission of the 
European Communities, [1992] ECR II-2223, para 85.
27 Case C-282-95 P, Guérin automobiles v Commission of the European 
Communities, [1997] ECR I-1503, para 36.

22 Article 11(2) and (3) of Regulation 1/2003; Notice on cooperation 
within the Network of Competition Authorities…, points 16-17.
23 Notice on cooperation within the Network of Competition Authorities, 
point 34.
24 For more extensive explanations on this notion in particular, cf. points 
33 ss. below.
25 Case C-119-97 P, Union française de l’express (Ufex) and Others v 
Commission of the European Communities, [1999] ECR I-1341, para 88; 
Case T-24-90, Automec v Commission of the European Communities, 
[1992] ECR II-2223, paras 73-77 and 85.
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transmission to the Commission is possible via the website 
indicated, the paper copies should be sent to the following 
address: Commission européenne/Europese Commissie 
Competition DG B - 1049 Bruxelles/Brussel

31. Form C requires complainants to submit comprehensive 
information in relation to their complaint. They should 
also provide copies of relevant supporting documentation 
reasonably available to them and, to the extent possible, 
provide indications as to where relevant information and 
documents that are unavailable to them could be obtained 
by the Commission. In particular cases, the Commission 
may dispense with the obligation to provide information 
in relation to part of the information required by Form C 
(Article 5(1) of Regulation 773/2004). The Commission 
holds the view that this possibility can in particular play a 
role to facilitate complaints by consumer associations where 
they, in the context of an otherwise substantiated complaint, 
do not have access to specific pieces of information from the 
sphere of the undertakings complained of.

32. Correspondence to the Commission that does not 
comply with the requirements of Article 5 of Regulation 
773/2004 and therefore does not constitute a complaint 
within the meaning of Article 7(2) of Regulation 1/2003 
will be considered by the Commission as general informa-
tion that, where it is useful, may lead to an own-initiative 
investigation (cf. point 4 above).

(b) Legitimate interest

33. The status of formal complainant under Article 7(2) of 
Regulation 1/2003 is reserved to legal and natural persons 
who can show a legitimate interest 28. Member States are 
deemed to have a legitimate interest for all complaints they 
choose to lodge.

34. In the past practice of the Commission, the condition 
of legitimate interest was not often a matter of doubt as 
most complainants were in a position of being directly and 
adversely affected by the alleged infringement. However, 
there are situations where the condition of a “legitimate 
interest” in Article 7(2) requires further analysis to conclude 
that it is fulfilled. Useful guidance can best be provided by 
a non-exhaustive set of examples.

35. The Court of First Instance has held that an association 
of undertakings may claim a legitimate interest in lodging a 
complaint regarding conduct concerning its members, even 
if it is not directly concerned, as an undertaking operating 
in the relevant market, by the conduct complained of, 
provided that, first, it is entitled to represent the interests 
of its members and secondly, the conduct complained of 
is liable to adversely affect the interests of its members29. 

Conversely, the Commission has been found to be entitled 
not to pursue the complaint of an association of undertak-
ings whose members were not involved in the type of 
business transactions complained of 30.

36. From this case law, it can be inferred that undertakings 
(themselves or through associations that are entitled to 
represent their interests) can claim a legitimate interest 
where they are operating in the relevant market or where 
the conduct complained of is liable to directly and adversely 
affect their interests. This confirms the established practice 
of the Commission which has accepted that a legitimate 
interest can, for instance, be claimed by the parties to the 
agreement or practice which is the subject of the complaint, 
by competitors whose interests have allegedly been damaged 
by the behaviour complained of or by undertakings excluded 
from a distribution system.

37. Consumer associations can equally lodge complaints with 
the Commission 31. The Commission moreover holds the view 
that individual consumers whose economic interests are directly 
and adversely affected insofar as they are the buyers of goods 
or services that are the object of an infringement can be in a 
position to show a legitimate interest 32.

38. However, the Commission does not consider as a 
legitimate interest within the meaning of Article 7(2) 
the interest of persons or organisations that wish to come 
forward on general interest considerations without showing 
that they or their members are liable to be directly and 
adversely affected by the infringement (pro bono publico).

39. Local or regional public authorities may be able to show 
a legitimate interest in their capacity as buyers or users 
of goods or services affected by the conduct complained 
of. Conversely, they cannot be considered as showing a 
legitimate interest within the meaning of Article 7(2) of 
Regulation 1/2003 to the extent that they bring to the 
attention of the Commission alleged infringements pro 
bono publico.

40. Complainants have to demonstrate their legitimate 
interest. Where a natural or legal person lodging a 
complaint is unable to demonstrate a legitimate interest, 
the Commission is entitled, without prejudice to its right 
to initiate proceedings of its own initiative, not to pursue 
the complaint. The Commission may ascertain whether this 
condition is met at any stage of the investigation 33.

30 Joined Cases T-133-95 and T-204-95, International Express Carriers 
Conference (IECC) v Commission of the European Communities, [1998] 
ECR II-3645, paras 79-83.
31 Case T-37-92, Bureau Européen des Unions des Consommateurs (BEUC) 
v Commission of the European Communities, [1994] ECR II-285, para 36.
32 This question is currently raised in a pending procedure before the 
Court of First Instance (Joined cases T-213 and 214-01). The Commission 
has also accepted as complainant an individual consumer in its Decision 
of 9 December in Case IV/D-2/34.466, Greek Ferries, OJ L 109-24 of 27 
April 1999, para 1.

28 Cf. Article 5(1) of Regulation 773/2004.
29 Case T-114-92, Bureau Européen des Médias et de l’Industrie Musicale 
(BEMIM) v Commission of the European Communities, [1995] ECR II-147, 
para 28. Associations of undertakings were also the complainants in 
the cases underlying the judgments in Case 298-83, Comité des indus-
tries cinématographiques des Communautés européennes (CICCE) v 
Commission of the European Communities, [1985] ECR 1105 and Case 
T-319-99, Federacion Nacional de Empresas (FENIN) v Commission of the 
European Communities, not yet published in [2003] ECR.
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C. Assessment of complaints

(a) Community interest

41. Under the settled case law of the Community Courts, 
the Commission is not required to conduct an inves-
tigation in each case 34 or, a fortiori, to take a decision 
within the meaning of Article 249 EC on the existence or 
non-existence of an infringement of Articles 81 or 82 35, 
but is entitled to give differing degrees of priority to the 
complaints brought before it and refer to the Community 
interest in order to determine the degree of priority to be 
applied to the various complaints it receives 36. The position 
is different only if the complaint falls within the exclusive 
competence of the Commission 37.

42. The Commission must however examine carefully the 
factual and legal elements brought to its attention by the 
complainant in order to assess the Community interest in 
further investigation of a case 38.

43. The assessment of the Community interest raised by a 
complaint depends on the circumstances of each individual 
case. Accordingly, the number of criteria of assessment to 
which the Commission may refer is not limited, nor is the 
Commission required to have recourse exclusively to certain 
criteria. As the factual and legal circumstances may differ 
considerably from case to case, it is permissible to apply 
new criteria which had not before been considered 39. Where 
appropriate, the Commission may give priority to a single 
criterion for assessing the Community interest 40.

44. Among the criteria which have been held relevant in 
the case law for the assessment of the Community interest 
in the (further) investigation of a case are the following:

– The Commission can reject a complaint on the ground 
that the complainant can bring an action to assert its rights 
before national courts 41.

– The Commission may not regard certain situations as 
excluded in principle from its purview under the task 
entrusted to it by the Treaty but is required to assess in each 
case how serious the alleged infringements are and how 
persistent their consequences are. This means in particular 
that it must take into account the duration and the extent 
of the infringements complained of and their effect on the 
competition situation in the Community 42.

– The Commission may have to balance the significance 
of the alleged infringement as regards the functioning 
of the common market, the probability of establishing 
the existence of the infringement and the scope of the 
investigation required in order to fulfil its task of ensuring 
that Articles 81 and 82 of the Treaty are complied with 43.

– While the Commission’s discretion does not depend on 
how advanced the investigation of a case is, the stage of the 
investigation forms part of the circumstances of the case which 
the Commission may have to take into consideration 44.

– The Commission may decide that it is not appropriate 
to investigate a complaint where the practices in question 
have ceased. However, for this purpose, the Commission 
will have to ascertain whether anti-competitive effects 
persist and if the seriousness of the infringements or the 
persistence of their effects does not give the complaint a 
Community interest 45.

– The Commission may also decide that it is not appro-
priate to investigate a complaint where the undertakings 
concerned agree to change their conduct in such a way 
that it can consider that there is no longer a sufficient 
Community interest to intervene 46.

45. Where it forms the view that a case does not display 
sufficient Community interest to justify (further) inves-
tigation, the Commission may reject the complaint on 
that ground. Such a decision can be taken either before 
commencing an investigation or after taking investigative 

41 Case T-24-90, Automec v Commission of the European Communities, 
[1992] ECR II-2223, paras 88ss.; Case T-5-93, Roger Tremblay and Others 
v Commission of the European Communities, [1995] ECR II-185, paras 
65ss.; Case T-575-93, Casper Koelman v Commission of the European 
Communities, [1996] ECR II-1, paras 75-80; see also part II above where 
more detailed explanations concerning this situation are given.
42 Case C-119-97 P, Union française de l’express (Ufex) and Others v 
Commission of the European Communities, [1999] ECR I-1341, paras 92-93.
43 Settled case law since Case T-24-90, Automec v Commission of the 
European Communities, [1992] ECR II-2223, para 86.
44 Case C-449-98 P, International Express Carriers Conference (IECC) v 
Commission of the European Communities [2001] ECR I-3875, para 37.
45 Case T-77-95, Syndicat français de l’Express International and Others v 
Commission of the European Communities [1997] ECR II-1, para 57; Case 
C-119-97 P, Union française de l’express (Ufex) and Others v Commission 
of the European Communities, [1999] ECR I-1341, para 95. Cf. also Case 
T-37-92, Bureau Européen des Unions des Consommateurs (BEUC) v 
Commission of the European Communities, [1994] ECR II-285, para 113, 
where an unwritten commitment between a Member State and a third 
county outside the common commercial policy was held not to suffice to 
establish that the conduct complained of had ceased.
46 Case T-110-95, International Express Carriers (IECC) v Commission 
of the European Communities and Others, [1998] ECR II-3605, para 
57, upheld by Case 449-98 P, International Express Carriers (IECC) v 
Commission of the European Communities and Others, [2001] ECR I-3875, 
paras 44-47.

33 Joined Cases T-133-95 and T-204-95, International Express Carriers 
Conference (IECC) v Commission of the European Communities, [1998] 
ECR II-3645, para 79.
34 Case T-24-90, Automec v Commission of the European Communities, 
[1992] ECR II-2223, para 76; Case C-91-95 P, Roger Tremblay and Others 
v Commission of the European Communities, [1996] ECR I-5547, para 30.
35 Case 125-78, GEMA v Commission of the European Communities, 
[1979] ECR 3173, para 17; Case C-119-97-P, Union française de l’express 
(Ufex) and Others v Commission of the European Communities, [1999] 
ECR I-1341, para 87.
36 Settled case law since the Case T-24-90, Automec v Commission of 
the European Communities, [1992] ECR II-2223, paras 77 and 85; Recital 
18 of Regulation 1/2003 expressly confirms this possibility.
37 Settled case law since Case T-24-90, Automec v Commission of the 
European Communities, [1992] ECR II-2223, para 75. Under Regulation 
1/2003, this principle may only be relevant in the context of Article 29 
of that Regulation.
38 Case 210-81, Oswald Schmidt, trading as Demo-Studio Schmidt v 
Commission of the European Communities, [1983] ECR 3045, para 19; Case 
C-119-97 P, Union française de l’express (Ufex) and Others v Commission 
of the European Communities, [1999] ECR I-1341, para 86.
39 Case C-119-97 P, Union française de l’express (Ufex) and Others v 
Commission of the European Communities, [1999] ECR I-1341, paras 
79-80.
40 Case C-450-98 P, International Express Carriers Conference (IECC) v 
Commission of the European Communities, [2001] ECR I-3947, paras 57-59.



319

Competition Law Digest

measures 47. However, the Commission is not obliged to set 
aside a complaint for lack of Community interest 48.

(b) Assessment under Articles 81 and 82

46. The examination of a complaint under Articles 81 and 
82 involves two aspects, one relating to the facts to be 
established to prove an infringement of Articles 81 or 82 
and the other relating to the legal assessment of the conduct 
complained of.

47. Where the complaint, while complying with the require-
ments of Article 5 of Regulation 773/2004 and Form C, 
does not sufficiently substantiate the allegations put forward, 
it may be rejected on that ground 49. In order to reject a 
complaint on the ground that the conduct complained of does 
not infringe the EC competition rules or does not fall within 
their scope of application, the Commission is not obliged to 
take into account circumstances that have not been brought 
to its attention by the complainant and that it could only have 
uncovered by the investigation of the case 50.

48. The criteria for the legal assessment of agreements or 
practices under Articles 81 and 82 cannot be dealt with 
exhaustively in the present Notice. However, potential 
complainants should refer to the extensive guidance avail-
able from the Commission 51, in addition to other sources 
and in particular the case law of the Community Courts and 
the case practice of the Commission. Four specific issues 
are mentioned in the following points with indications on 
where to find further guidance.

49. Agreements and practices fall within the scope of 
application of Articles 81 and 82 where they are capable 
of affecting trade between Member States. Where an 
agreement or practice does not fulfil this condition, national 
competition law may apply, but not EC competition law. 
Extensive guidance on this subject can be found in the 
Notice on the effect on trade concept 52.

50. Agreements falling within the scope of Article 81 may 
be agreements of minor importance which are deemed not 
to restrict competition appreciably. Guidance on this issue 
can be found in the Commission’s de minimis Notice 53.

51. Agreements that fulfil the conditions of a block exemp-
tion regulation are deemed to satisfy the conditions of 
Article 81(3) 54. For the Commission to withdraw the 
benefit of the block exemption pursuant to Article 29 

of Regulation 1/2003, it must find that upon individual 
assessment an agreement to which the exemption regulation 
applies has certain effects which are incompatible with 
Article 81(3).

52. Agreements that restrict competition within the 
meaning of Article 81(1) EC may fulfil the condi-
tions of Article 81(3) EC. Pursuant to Article 1(2) of 
Regulation 1/2003 and without a prior administrative deci-
sion being required, such agreements are not prohibited. 
Guidance on the conditions to be fulfilled by an agreement 
pursuant to Article 81(3) can be found in the Notice on 
Article 81(3) 55.

D. The Commission’s procedures when dealing 
with complaints

(a) Overview

53. As recalled above, the Commission is not obliged to 
carry out an investigation on the basis of every complaint 
submitted with a view to establishing whether an infringe-
ment has been committed. However, the Commission is 
under a duty to consider carefully the factual and legal 
issues brought to its attention by the complainant, in order 
to assess whether those issues indicate conduct which is 
liable to infringe Articles 81 and 82 56.

54. In the Commission’s procedure for dealing with 
complaints, different stages can be distinguished 57.

55. During the first stage, following the submission of the 
complaint, the Commission examines the complaint and 
may collect further information in order to decide what 
action it will take on the complaint. That stage may include 
an informal exchange of views between the Commission 
and the complainant with a view to clarifying the factual 
and legal issues with which the complaint is concerned. In 
this stage, the Commission may give an initial reaction to 
the complainant allowing the complainant an opportunity to 
expand on his allegations in the light of that initial reaction.

56. In the second stage, the Commission may investigate the 
case further with a view to initiating proceedings pursuant 
to Article 7(1) of Regulation 1/2003 against the undertak-
ings complained of. Where the Commission considers that 
there are insufficient grounds for acting on the complaint, 

53 Commission Notice on agreements of minor importance which do not 
appreciably restrict competition under Article 81(1) of the Treaty estab-
lishing the European Community (de minimis), OJ C 368 of 22 December 
2002, p. 13.
54 The texts of all block exemption regulations are available on the 
Commission’s website at http://europa.eu.int /comm/ competition/
index_en.html
55 Commission Notice - Guidelines on the application of Article 81(3) of 
the Treaty (p. 97).
56 Case 210-81, Oswald Schmidt, trading as Demo-Studio Schmidt v 
Commission of the European Communities, [1983] ECR 3045, para 19; 
Case T-24-90, Automec v Commission of the European Communities, 
[1992] ECR II-2223, para 79.
57 Cf. Case T-64-89, Automec v Commission of the European Communities, 
[1990] ECR II-367, paras 45-47; Case T-37-92, Bureau Européen des Unions 
des Consommateurs (BEUC) v Commission of the European Communities, 
[1994] ECR II-285, para 29.

47 Case C-449-98 P, International Express Carriers (IECC) v Commission 
of the European Communities e.a. [2001] ECR I-3875, para 37.
48 Cf. Case T-77-92, Parker Pen v Commission of the European 
Communities, [1994] ECR II-549, paras 64-65.
49 Case 298-83, Comité des industries cinématographiques des 
Communautés européennes (CICCE) v Commission of the European 
Communities, [1985] ECR 1105, paras 21-24; Case T-198-98, Micro Leader 
Business v Commission of the European Communities, [1999] ECR II-3989, 
paras 32-39.
50 Case T-319-99, Federación Nacional de Empresas (FENIN) v Commission 
of the European Communities, not yet published in [2003] ECR, para 43.
51 Extensive guidance can be found on the Commission’s website at 
http://europa.eu.int/comm/ competition/index_en.html
52 Notice on the effect on trade concept contained in Articles 81 and 
82 of the Treaty (p. 81).
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it will inform the complainant of its reasons and offer 
the complainant the opportunity to submit any further 
comments within a time-limit which it fixes (Article 7(1) 
of Regulation 773/2004).

57. If the complainant fails to make known its views within 
the time-limit set by the Commission, the complaint 
is deemed to have been withdrawn (Article 7(3) of 
Regulation 773/2004). In all other cases, in the third stage 
of the procedure, the Commission takes cognisance of 
the observations submitted by the complainant and either 
initiates a procedure against the subject of the complaint 
or adopts a decision rejecting the complaint 58.

58. Where the Commission rejects a complaint pursuant 
to Article 13 of Regulation 1/2003 on the grounds that 
another authority is dealing or has dealt with the case, 
the Commission proceeds in accordance with Article 9 of 
Regulation 773/2004.

59. Throughout the procedure, complainants benefit from 
a range of rights as provided in particular in Articles 6 
to 8 of Regulation 773/2004. However, proceedings of 
the Commission in competition cases do not constitute 
adversarial proceedings between the complainant on the 
one hand and the companies which are the subject of the 
investigation on the other hand. Accordingly, the procedural 
rights of complainants are less far-reaching than the right 
to a fair hearing of the companies which are the subject of 
an infringement procedure 59.

(b) Indicative time limit for informing the 
complainant of the Commission’s proposed action

60. The Commission is under an obligation to decide on 
complaints within a reasonable time 60. What is a reason-
able duration depends on the circumstances of each case 
and in particular, its context, the various procedural steps 
followed by the Commission, the conduct of the parties in 
the course of the procedure, the complexity of the case and 
its importance for the various parties involved 61.

61. The Commission will in principle endeavour to inform 
complainants of the action that it proposes to take on a 
complaint within an indicative time frame of four months 
from the reception of the complaint. Thus, subject to the 
circumstances of the individual case and in particular the 
possible need to request complementary information from 
the complainant or third parties, the Commission will 
in principle inform the complainant within four months 
whether or not it intends to investigate its case further. This 
time-limit does not constitute a binding statutory term.

62. Accordingly, within this four month period, the 
Commission may communicate its proposed course of 
action to the complainant as an initial reaction within 
the first phase of the procedure (see point 55 above). The 
Commission may also, where the examination of the 
complaint has progressed to the second stage (see point 56 
above), directly proceed to informing the complainant about 
its provisional assessment by a letter pursuant to Article 7(1) 
of Regulation 773/2004.

63. To ensure the most expeditious treatment of their 
complaint, it is desirable that complainants cooperate 
diligently in the procedures 62, for example by informing 
the Commission of new developments.

(c) Procedural rights of the complainant

64. Where the Commission addresses a statement of 
objections to the companies complained of pursuant to 
Article 10(1) of Regulation 773/2004, the complainant 
is entitled to receive a copy of this document from which 
business secrets and other confidential information of the 
companies concerned have been removed (non-confidential 
version of the statement of objections; cf. Article 6(1) 
of Regulation 773/2004). The complainant is invited to 
comment in writing on the statement of objections. A time-
limit will be set for such written comments.

65. Furthermore, the Commission may, where appropriate, 
afford complainants the opportunity of expressing their 
views at the oral hearing of the parties to which a statement 
of objections has been addressed, if the complainants so 
request in their written comments 63.

66. Complainants may submit, of their own initiative or 
following a request by the Commission, documents that 
contain business secrets or other confidential informa-
tion. Confidential information will be protected by the 
Commission 64. Under Article 16 of Regulation 773/2004, 
complainants are obliged to identify confidential infor-
mation, give reasons why the information is considered 
confidential and submit a separate non-confidential version 
when they make their views known pursuant to Article 6(1) 
and 7(1) of Regulation 773/2004, as well as when they 
subsequently submit further information in the course 
of the same procedure. Moreover, the Commission may, 
in all other cases, request complainants which produce 
documents or statements to identify the documents or 
parts of the documents or statements which they consider 
to be confidential. It may in particular set a deadline for the 
complainant to specify why it considers a piece of informa-
tion to be confidential and to provide a non-confidential 
version, including a concise description or non-confidential 
version of each piece of information deleted.

62 The notion of “diligence” on the part of the complainant is used by the 
Court of First Instance in Case T-77-94, Vereniging van Groothandelaren 
in Bloemkwekerijprodukten and Others v Commission of the European 
Communities, [1997] ECR II-759, para 75.
63 Article 6(2) of Commission Regulation 773/2004.
64 Article 287 EC, Article 28 of Regulation 1/2003 and Articles 15 and 
16 of Regulation 773/2004.

58 Case C-282-95 P, Guérin automobiles v Commission of the European 
Communities, [1997] ECR I-1503, para 36.
59 Joined Cases 142 and 156-84, British American Tobacco Company 
and R. J. Reynolds Industries v Commission of the European Communities 
[1987] ECR 249, paras 19-20.
60 Case C-282-95 P, Guérin automobiles v Commission of the European 
Communities, [1997] ECR I-1503, para 37.
61 Joined Cases T-213-95 and T-18-96, Stichting Certif icatie 
Kraanverhuurbedrijf (SCK) and Federatie van Nederlandse Kraanbedrijven 
(FNK) v Commission of the European Communities, [1997] ECR 1739, 
para 57.
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67. The qualification of information as confidential does not 
prevent the Commission from disclosing and using infor-
mation where that is necessary to prove an infringement of 
Articles 81 or 82 65. Where business secrets and confidential 
information are necessary to prove an infringement, the 
Commission must assess for each individual document 
whether the need to disclose is greater than the harm which 
might result from disclosure.

68. Where the Commission takes the view that a complaint 
should not be further examined, because there is no suffi-
cient Community interest in pursuing the case further or 
on other grounds, it will inform the complainant in the 
form of a letter which indicates its legal basis (Article 7(1) 
of Regulation 773/2004), sets out the reasons that have led 
the Commission to provisionally conclude in the sense indi-
cated and provides the complainant with the opportunity to 
submit supplementary information or observations within 
a time-limit set by the Commission. The Commission will 
also indicate the consequences of not replying pursuant to 
Article 7(3) of Regulation 773/2004, as explained below.

69. Pursuant to Article 8(1) of Regulation 773/2004, the 
complainant has the right to access the information on 
which the Commission bases its preliminary view. Such 
access is normally provided by annexing to the letter a copy 
of the relevant documents.

70. The time-limit for observations by the complainant on 
the letter pursuant to Article 7(1) of Regulation 773/2004 
will be set in accordance with the circumstances of the case. 
It will not be shorter than four weeks (Article 17(2) of 
Regulation 773/2004). If the complainant does not respond 
within the time-limit set, the complaint is deemed to have 
been withdrawn pursuant to Article 7(3) of Regulation 
773/2004. Complainants are also entitled to withdraw their 
complaint at any time if they so wish.

71. The complainant may request an extension of the 
time-limit for the provision of comments. Depending on 
the circumstances of the case, the Commission may grant 
such an extension.

72. In that case, where the complainant submits supple-
mentary observations, the Commission takes cognisance 
of those observations. Where they are of such a nature as 
to make the Commission change its previous course of 
action, it may initiate a procedure against the companies 
complained of. In this procedure, the complainant has the 
procedural rights explained above.

73. Where the observations of the complainant do not alter 
the Commission’s proposed course of action, it rejects the 
complaint by decision 66.

(d) The Commission decision rejecting a complaint

74. Where the Commission rejects a complaint by decision 
pursuant to Article 7(2) of Regulation 773/2004, it must 

state the reasons in accordance with Article 253 EC, i.e. in 
a way that is appropriate to the act at issue and takes into 
account the circumstances of each case.

75. The statement of reasons must disclose in a clear 
and unequivocal fashion the reasoning followed by the 
Commission in such a way as to enable the complainant 
to ascertain the reasons for the decision and to enable the 
competent Community Court to exercise its power of 
review. However, the Commission is not obliged to adopt a 
position on all the arguments relied on by the complainant 
in support of its complaint. It only needs to set out the facts 
and legal considerations which are of decisive importance 
in the context of the decision 67.

76. Where the Commission rejects a complaint in a case 
that also gives rise to a decision pursuant to Article 10 of 
Regulation 1/2003 (Finding of inapplicability of Articles 81 
or 82) or Article 9 of Regulation 1/2003 (Commitments), 
the decision rejecting a complaint may refer to that other 
decision adopted on the basis of the provisions mentioned.

77. A decision to reject a complaint is subject to appeal 
before the Community Courts 68.

78. A decision rejecting a complaint prevents complainants 
from requiring the reopening of the investigation unless 
they put forward significant new evidence. Accordingly, 
further correspondence on the same alleged infringement by 
former complainants cannot be regarded as a new complaint 
unless significant new evidence is brought to the attention 
of the Commission. However, the Commission may re-open 
a file under appropriate circumstances.

79. A decision to reject a complaint does not definitively 
rule on the question of whether or not there is an infringe-
ment of Articles 81 or 82, even where the Commission has 
assessed the facts on the basis of Articles 81 and 82. The 
assessments made by the Commission in a decision rejecting 
a complaint therefore do not prevent a Member State 
court or competition authority from applying Articles 81 
and 82 to agreements and practices brought before it. 
The assessments made by the Commission in a decision 
rejecting a complaint constitute facts which Member States’ 
courts or competition authorities may take into account in 
examining whether the agreements or conduct in question 
are in conformity with Articles 81 and 82 69.

(e) Specific situations

80. According to Article 8 of Regulation 1/2003 the 
Commission may on its own initiative order interim 
measures where there is the risk of serious and irreparable 
damage to competition. Article 8 of Regulation 1/2003 

66 Article 7(2) of Regulation 773/2004; Case C-282-95 P, Guérin auto-
mobiles v Commission of the European Communities, [1997] ECR I-1503, 
para 36.
67 Settled case law, cf. i.a. Case T-114-92, Bureau Européen des Médias 
et de l’Industrie Musicale (BEMIM) v Commission of the European 
Communities, [1995] ECR II-147, para 41.
68 Settled case law since Case 210-81, Oswald Schmidt, trading as 
Demo-Studio Schmidt v Commission of the European Communities, 
[1983] ECR 3045.65 Article 27(2) of Regulation 1/2003.
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makes it clear that interim measures cannot be applied for 
by complainants under Article 7(2) of Regulation 1/2003. 
Requests for interim measures by undertakings can be 
brought before Member States’ courts which are well placed 
to decide on such measures 70.

81. Some persons may wish to inform the Commission 
about suspected infringements of Articles 81 or 82 without 
having their identity revealed to the undertakings concerned 
by the allegations. These persons are welcome to contact 
the Commission. The Commission is bound to respect an 
informant’s request for anonymity 71, unless the request to 
remain anonymous is manifestly unjustified.

69 Case T-575-93, Casper Koelman v Commission of the European 
Communities, [1996] ECR II-1, paras 41-43.
70 Depending on the case, Member States’ competition authorities may 
equally be well placed to adopt interim measures.
71 Case 145-83, Stanley George Adams v Commission of the European 
Communities, [1985] ECR 3539.
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26. Commission Notice No 2004/C 101/06 of 27 April 2004 on informal guidance 
relating to novel questions concerning Articles 81 and 82 of the EC Treaty that 
arise in individual cases (guidance letters)

I. Regulation 1-2003

1. Regulation 1-2003 1 sets up a new enforcement system for 
Articles 81 and 82 of the Treaty. While designed to restore 
the focus on the primary task of effective enforcement of the 
competition rules, the Regulation also creates legal certainty 
inasmuch as it provides that agreements 2 which fall under 
Article 81(1) but fulfil the conditions in Article 81(3) are 
valid and fully enforceable ab initio without a prior decision 
by a competition authority (Article 1 of Regulation 1-2003).

2. The framework of Regulation 1-2003, while introducing 
parallel competence of the Commission, Member States’ 
competition authorities and Member States’ courts to 
apply Article 81 and 82 in their entirety, limits risks of 
inconsistent application by a range of measures, thereby 
ensuring the primary aspect of legal certainty for companies 
as reflected in the case law of the Court of Justice, i.e. 
that the competition rules are applied in a consistent way 
throughout the Community.

3. Undertakings are generally well placed to assess the 
legality of their actions in such a way as to enable them to 
take an informed decision on whether to go ahead with an 
agreement or practice and in what form. They are close to 
the facts and have at their disposal the framework of block 
exemption regulations, case law and case practice as well as 
extensive guidance in Commission guidelines and notices 3.

4. Alongside the reform of the rules implementing Articles 
81 and 82 brought about by Regulation 1-2003, the 
Commission has conducted a review of block exemption 
regulations, Commission notices and guidelines, with a 
view to further assist self-assessment by economic opera-
tors. The Commission has also produced guidelines on the 
application of Article 81(3) 4. This allows undertakings in 
the vast majority of cases to reliably assess their agreements 
with regard to Article 81. Furthermore, it is the practice 
of the Commission to impose more than symbolic fines 5 
only in cases where it is established, either in horizontal 

instruments or in the case law and practice that a certain 
behaviour constitutes an infringement.

5. Where cases, despite the above elements, give rise to 
genuine uncertainty because they present novel or unre-
solved questions for the application of Articles 81 and 82, 
individual undertakings may wish to seek informal guidance 
from the Commission 6.  Where it considers it appropriate 
and subject to its enforcement priorities, the Commission 
may provide such guidance on novel questions concerning 
the interpretation of Articles 81 and/or 82 in a written 
statement (guidance letter). The present Notice sets out 
details of this instrument.

II. Framework for assessing whether to issue a 
guidance letter

6. Regulation 1-2003 confers powers on the Commission 
to effectively prosecute infringements of Articles 81 and 
82 and to impose sanctions 7. One major objective of the 
Regulation is to ensure efficient enforcement of the EC 
competition rules by removing the former notification 
system and thus allowing the Commission to focus its 
enforcement policy on the most serious infringements 8.

7. While Regulation 1-2003 is without prejudice to the 
ability of the Commission to issue informal guidance to 
individual undertakings 9, as set out in this Notice, this 
ability should not interfere with the primary objective of the 
Regulation, which is to ensure effective enforcement. The 
Commission may therefore only provide informal guidance 
to individual undertakings in so far as this is compatible 
with its enforcement priorities.

8. Subject to point 7, the Commission, seized of a request 
for a guidance letter, will consider whether it is appropriate 
to process it. Issuing a guidance letter may only be consid-
ered if the following cumulative conditions are fulfilled:

(a) The substantive assessment of an agreement or practice 
with regard to Articles 81 and/or 82 of the Treaty, poses 
a question of application of the law for which there is no 
clarification in the existing EC legal framework including 
the case law of the Community Courts, nor publicly avail-
able general guidance or precedent in decision-making 
practice or previous guidance letters.

(b) A prima facie evaluation of the specificities and back-
ground of the case suggests that the clarification of the 
novel question through a guidance letter is useful, taking 
into account the following elements:

1 Council Regulation (EC) No 1-2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty (OJ L 1, 4.1.2003, pages 1-25).
2 In this Notice, the term “agreement” is used for agreements, decisions 
by associations of undertakings and concerted practices. The term 
“practices” refers to the conduct of dominant undertakings. The term 
“undertakings” equally covers “associations of undertakings”.
3 All texts mentioned are available at: http://europa.eu.int /comm/ 
competition/index_en.html
4 Commission Notice - Guidelines on the application of Article 81(3) of 
the Treaty (p. 97).
5 Symbolic fines are normally set at 1000 EUR, cf. Commission Guidelines 
on the method of setting fines imposed pursuant to Article 15(2) of 
Regulation No 17 and Article 65(5) of the ECSC Treaty, (OJ C 9, 14.1.1998).
6 Cf. Recital 38 of Regulation 1-2003.
7 Cf. in particular Articles 7 to 9, 12, 17-24, 29 of Regulation 1-2003.
8 Cf. in particular Recital 3 of Regulation 1-2003. 9 Cf. Recital 38 of Regulation 1-2003.
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– the economic importance from the point of view of 
the consumer of the goods or services concerned by the 
agreement or practice, and/or

– the extent to which the agreement or practice corresponds 
or is liable to correspond to more widely spread economic 
usage in the marketplace and/or

– the extent of the investments linked to the transaction 
in relation to the size of the companies concerned and the 
extent to which the transaction relates to a structural opera-
tion such as the creation of a non-full function joint venture.

(c) It is possible to issue a guidance letter on the basis of the 
information provided, i.e. no further fact-finding is required.

9. Furthermore, the Commission will not consider a request 
for a guidance letter in either of the following circumstances:

– the questions raised in the request are identical or similar 
to issues raised in a case pending before the European Court 
of First Instance or the European Court of Justice;

– the agreement or practice to which the request refers 
is subject to proceedings pending with the Commission, 
a Member State court or Member State competition 
authority.

10. The Commission will not consider hypothetical ques-
tions and will not issue guidance letters on agreements 
or practices that are no longer being implemented by the 
parties. Undertakings may however present a request for a 
guidance letter to the Commission in relation to questions 
raised by an agreement or practice that they envisage, i.e. 
before the implementation of that agreement or practice. 
In this case the transaction must have reached a sufficiently 
advanced stage for a request to be considered.

11. A request for a guidance letter is without prejudice 
to the power of the Commission to open proceedings in 
accordance with Regulation 1-2003 with regard to the facts 
presented in the request.

III. Indications on how to request guidance

12. A request can be presented by an undertaking or under-
takings which have entered into or intend to enter into an 
agreement or practice that could fall within the scope of 
Articles 81 and/or 82 of the Treaty with regard to questions 
of interpretation raised by such agreement or practice.

13. A request for a guidance letter should be addressed to 
the following address: Commission européenne/Europese 
Commissie Competition DG B - 1049 Bruxelles/Brussel.

14. There is no form. A memorandum should be presented 
which clearly states:

– the identity of all undertakings concerned as well as a 
single address for contacts with the Commission;

– the specific questions on which guidance is sought;

– full and exhaustive information on all points relevant for 
an informed evaluation of the questions raised, including 
pertinent documentation;

– a detailed reasoning, having regard to point 8 a), why the 
request presents (a) novel question(s);

– all other information that permits an evaluation of the 
request in the light of the aspects explained in points 8-10 
of this Notice, including in particular a declaration that 
the agreement or practice to which the request refers is not 
subject to proceedings pending before a Member State court 
or competition authority;

– where the request contains elements that are considered 
business secrets, a clear identification of these elements;

– any other information or documentation relevant to the 
individual case.

IV. Processing of the request

15. The Commission will in principle evaluate the request 
on the basis of the information provided. Notwithstanding 
point 8 c), the Commission may use additional information 
at its disposal from public sources, former proceedings or 
any other source and may ask the applicant(s) to provide 
supplementary information. The normal rules on profes-
sional secrecy apply to the information supplied by the 
applicant(s).

16. The Commission may share the information submitted 
to it with the Member States’ competition authorities and 
receive input from them. It may discuss the substance of 
the request with the Member States’ competition authorities 
before issuing a guidance letter.

17. Where no guidance letter is issued, the Commission 
shall inform the applicant(s) accordingly.

18. An undertaking can withdraw its request at any point 
in time. In any case, information supplied in the context of 
a request for guidance remains with the Commission and 
can be used in subsequent procedures under Regulation 
1-2003 (cf. point 11 above).

V. Guidance letters

19. A guidance letter sets out:

– a summary description of the facts on which it is based;

– the principal legal reasoning underlying the understanding 
of the Commission on novel questions relating to Articles 
81 and/or 82 raised by the request.
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20. A guidance letter may be limited to part of the questions 
raised in the request. It may also include additional aspects 
to those set out in the request.

21. Guidance letters will be posted on the Commission’s 
webb-site, having regard to the legitimate interest of under-
takings in the protection of their business secrets. Before 
issuing a guidance letter, the Commission will agree with 
the applicants on a public version.

VI. The effects of guidance letters

22. Guidance letters are in the first place intended to help 
undertakings carry out themselves an informed assessment 
of their agreements and practices.

23. A guidance letter cannot prejudge the assessment of the 
same question by the Community Courts.

24. Where an agreement or practice has formed the factual 
basis for a guidance letter, the Commission is not precluded 
from subsequently examining that same agreement or prac-
tice in a procedure under Regulation 1-2003, in particular 
following a complaint. In that case, the Commission will 
take the previous guidance letter into account, subject in 
particular to changes in the underlying facts, to any new 
aspects raised by a complaint, to developments in the 
case law of the European Courts or wider changes of the 
Commission’s policy.

25. Guidance letters are not Commission decisions and do 
not bind Member States’ competition authorities or courts 
that have the power to apply Articles 81 and 82. However, 
it is open to Member States’ competition authorities and 
courts to take account of guidance letters issued by the 
Commission as they see fit in the context of a case.
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27. Explanatory note on Commission inspections pursuant to Article 20(4) of 
Council Regulation No 1/2003 of 11 September 2015 

This note is for information only and is without prejudice 
to any formal interpretation of the European Commission’s 
powers of investigation. 

1. Undertakings1 are legally obliged to submit to an inspec-
tion ordered by decision of the Commission under Article 
20(4) of Council Regulation No 1/2003. Written authorisa-
tions serve to name the officials and other accompanying 
persons authorised by the Commission to conduct the 
inspection (‘the Inspectors’). The Inspectors will each 
provide a proof of identity. 

2. The Inspectors cannot be required to expand upon the 
subject matter as set out in the decision or to justify the 
decision in any way. They may however explain procedural 
matters, particularly with regard to confidentiality, and 
the possible consequences of a refusal to submit to the 
inspection. 

3. A certified copy of the decision is to be handed to the 
undertaking. The minute of notification of the decision 
serves only to certify delivery and its signature by the 
recipient does not imply submission to the inspection. 

4. The Inspectors are empowered, pursuant to Article 20(2) 
of Regulation No. 1/2003: 

a) to enter any premises, land and means of transport of 
undertakings and associations of undertakings; 

b) to examine the books and other records related to the 
business, irrespective of the medium on which they are 
stored; 

c) to take or obtain in any form copies of or extracts from 
such books or records; 

d) to seal any business premises, books or records for the 
period and to the extent necessary for the inspection; 

e) to ask any representative or member of staff of the 
undertaking, or association of undertakings, for explanations 
on facts or documents relating to the subject matter of the 
inspection and to record the answers. 

5. The officials and other accompanying persons authorised 
or appointed by the competition authority of the Member 
State of the territory on which the inspection is conducted 
are entitled to actively assist the Inspectors in carrying 
out their duties. To this end, they enjoy the same powers 
under Article 20(2) of Council Regulation No 1/2003 as 
the Inspectors (see paragraph 4 above). They shall prove 
their identity in accordance with the relevant national rules. 

1 In this note the term “undertaking” includes both under-
takings and associations of undertakings.

6. The undertaking may consult an external legal counsel 
during the inspection. However, the presence of such a 
legal counsel is not a legal condition for the validity of the 
inspection. The Inspectors may enter the premises, notify 
the decision ordering the inspection and occupy the offices 
of their choice without waiting for the undertaking to 
consult its legal counsel. The Inspectors will, in any case, 
accept only a short delay pending consultation of the legal 
counsel before starting to examine the books and other 
records related to the business, taking copies or extracts of 
those documents, sealing business premises and books or 
records if need be or asking for oral explanations. Any such 
delay must be kept to the strict minimum. 

7. Where any representative or member of staff of the under-
taking gives, pursuant to Article 4(1) of the Commission 
Regulation No 773/2004, oral explanations on the spot on 
facts or documents relating to the subject matter of the 
inspection at the request of the Inspectors, the explanations 
may be recorded in any form. A copy of any such recording 
will be made available to the undertaking concerned after 
the inspection pursuant to Article 4(2) of the European 
Commission Regulation No 773/2004. 

8. In cases where a member of staff of an undertaking 
who is not or was not authorised by the undertaking to 
provide explanations on behalf of the undertaking has been 
asked for explanations, the Commission sets a time-limit 
within which the undertaking may communicate to the 
Commission any rectification, amendment or supplement 
to the explanations given by such member of staff which 
then shall be added to the explanations as recorded during 
the inspection. 

9. The Inspectors are entitled to examine any books and 
records related to the business, irrespective of the medium 
on which they are stored, and to take or obtain in any 
form copies of or extracts from such books or records. This 
includes the examination of electronic information and the 
taking of electronic or paper copies of such information. 

10. The Inspectors may search the IT-environment (e.g. 
servers, desktop computers, laptops, tablets and other mobile 
devices) and all storage media (e.g. CD-ROMs, DVDs, 
USB-keys, external hard disks, backup tapes, cloud services) 
of the undertaking. This applies also to private devices 
and media that are used for professional reasons (Bring 
Your Own Device -BYOD) when they are found on the 
premises. For this purpose, the Inspectors may not only use 
any built-in (keyword) search tool, but may also make use 
of their own dedicated software and/or hardware (“Forensic 
IT tools”). These Forensic IT tools allow the Commission to 
copy, search and recover data whilst respecting the integrity 
of the undertakings’ systems and data. 

11. The undertaking has the obligation to cooperate fully 
and actively with the inspection. This means that the 
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undertaking may be required to provide appropriate repre-
sentatives or members of staff to assist the Inspectors, not 
only for explanations on the organisation of the undertaking 
and its IT-environment, but also for specific tasks such as 
temporary blocking of individual email accounts, tempo-
rarily disconnecting running computers from the network, 
removing and re-installing hard drives from computers 
and providing ‘administrator access rights’-support. When 
such actions are taken, the undertaking must not interfere 
in any way with these measures and it is the undertaking’s 
responsibility to inform the employees affected accordingly. 
The Inspectors may ask to use hardware (e.g. hard disks, 
CD-ROMs, DVDs, USB-keys, connection cables, scanners, 
printers) provided by the undertaking, but cannot be obliged 
to use the undertaking’s hardware. 

12. Storage media selected for examination may be kept 
under the Inspectors’ control until the end of the inspection 
on the spot. They may be returned earlier, for instance 
after a forensic copy of the data under investigation has 
been made. Such a forensic copy is an authentic duplicate 
of (part or all of ) the data stored on the original medium. 
The examination of the authentic duplicate is equal to the 
examination of the original storage medium. 

13. At the end of the inspection the Inspectors completely 
wipe2 all Forensic IT tools on which company data have 
been stored. Hardware provided by the undertaking will not 
be wiped by the Inspectors, but returned to the undertaking. 

14. If the selection of documents relevant for the investiga-
tion is not yet finished at the envisaged end of the on-site 
inspection at the undertaking’s premises, the copy of the 
data set still to be searched may be collected to continue 
the inspection at a later time. This copy will be secured by 
placing it in a sealed envelope. The undertaking may request 
a duplicate. The Commission will invite the undertaking to 
be present when the sealed envelope is opened and during 
the continued inspection process at the Commission’s 
premises. Alternatively, the Commission may decide to 
return the sealed envelope to the undertaking without 
opening it. The Commission may also ask the undertaking 
to keep the sealed envelope in a safe place to allow the 
Commission to continue the search process at the premises 
of the undertaking in the course of a further announced 
visit. 

15. As regards the final data selected by the Inspectors 
during the inspection on the spot (or following a continued 
inspection) which are added to the Commission’s case file, 
the undertaking will receive a data carrier (e.g. a DVD) on 
which all these data are stored. The undertaking will be 
requested to sign the printed list(s) of data items selected. 
Two identical copies of these data stored on data carriers 
will be taken along by the Inspectors. 

2 The technical term for this wiping is ‘sanitize’. The goal of 
sanitizing is to completely remove the data from a storage 
device in a way that the data cannot be reconstructed by 
any known technique.

16. Note that each evidence item selected during the course 
of the inspection may be collected and on-site listed in its 
technical entirety (if e.g. only one attachment to an email is 
selected, then the final export will consist of the cover email, 
along with all attachments that belong to that particular 
message). In the course of final processing into the case file 
at Commission premises each evidence item may be taken 
apart into its individual components (e.g. cover e-mail, 
attachments and/or other embedded data items) and these 
may then be listed individually and accordingly receive 
individual reference numbers. 

17. Where the undertaking makes available material 
for making copies at the request of the Inspectors, the 
Commission shall, at the request of the undertaking, reim-
burse the cost of the material used to produce copies for 
the Commission. 

18. The documents / data copied during an inspection 
will be covered by the provisions of Article 28 of Council 
Regulation No 1/2003 concerning professional secrecy. If, 
at a later stage of the procedure, it becomes necessary to 
grant other parties access to those documents / data, the 
undertaking will be asked to identify any business secrets or 
other confidential information contained in the documents 
/ data, to justify its claims and to provide non-confidential 
copies for the purpose of granting access to the file. 

19. Where the Inspectors decide to seal business premises, 
books or records, a minute will be made. The undertaking 
has to ensure that affixed seals are not broken until removed 
again by the Inspectors. A separate minute will be prepared 
at the time of the seals’ removal which will record their 
state at that time. 

20. The EU Data Protection rules (Regulation No. 45/2001) 
apply to all personal data collected by the Commission 
during anti-trust investigations. As EU antitrust rules 
apply only to undertakings, personal data of individuals 
as such are not the target of anti-trust investigations 
and inspections conducted by the Commission. Personal 
data of individual staff members of undertakings (such 
as their names, telephone numbers, email addresses) may, 
however, be contained in business documents / data related 
to such investigations and may therefore be copied or 
obtained during an inspection and may become part of the 
Commission file. 

21. All personal data on Commission anti-trust files may 
only be used for the purpose for which they were collected 
(the enforcement of Articles 101 and/or 102 TFEU) and 
will be processed in compliance with Regulation 45/2001.
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28. Commission Notice No 2005/C 325/07 of 22 December 2005 on the rules for 
access to the Commission file in cases pursuant to Articles 81 and 82 of the EC 
Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation 
(EC) No 139/2004 

I. INTRODUCTION AND SUBJECT-
MATTER OF THE NOTICE

1. Access to the Commission file is one of the procedural 
guarantees intended to apply the principle of equality of 
arms and to protect the rights of the defence. Access to 
the file is provided for in Article 27(1) and (2) of Council 
Regulation (EC) No 1/20033, Article 15(1) of Commission 
Regulation (EC) No 773/2004 (“the Implementing 
Regulation”)4, Article 18(1) and (3) of the Council 
Regulation (EC) No 139/2004 (“Merger Regulation”) 5 
and Article 17(1) of Commission Regulation (EC) No 
802/2004 (“the Merger Implementing Regulation”)6. In 
accordance with these provisions, before taking decisions on 
the basis of Articles 7, 8, 23 and 24(2) of Regulation (EC) 
No 1/2003 and Articles 6(3), 7(3), 8(2) to (6), 14 and 15 
of the Merger Regulation, the Commission shall give the 
persons, undertakings or associations of undertakings, as the 
case may be, an opportunity of making known their views 
on the objections against them and they shall be entitled to 
have access to the Commission’s file in order to fully respect 
their rights of defence in the proceedings. The present notice 
provides the framework for the exercise of the right set out 
in these provisions. It does not cover the possibility of the 
provision of documents in the context of other proceedings. 
This notice is without prejudice to the interpretation of such 
provisions by the Community Courts. The principles set out 
in this Notice apply also when the Commission enforces 
Articles 53, 54 and 57 of the EEA Agreement7.

2. This specific right outlined above is distinct from the 
general right to access to documents under Regulation (EC) 
No 1049/20018, which is subject to different criteria and 
exceptions and pursues a different purpose.

3. The term access to the file is used in this notice exclusively 
to mean the access granted to the persons, undertakings or 
association of undertakings to whom the Commission has 

3 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty, OJ L 1, 4.1.2003, p. 1-25.
4 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to 
the conduct of proceedings by the Commission pursuant to Articles 81 
and 82 of the EC Treaty, OJ L 123, 27.4.2004, p. 18-24.
5 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control 
of concentrations between undertakings, OJ L 24, 29.1.2004, p. 1-22.
6 Commission Regulation (EC) No 802/2004 of 21 April 2004 imple-
menting Council Regulation (EC) No 139/2004 on the control of concentra-
tions between undertakings, OJ L 133, 30.4.2004, p. 1-39. Corrected in 
the OJ L 172, 6.5.2004, p. 9.
7 References in this Notice to Articles 81 and 82 therefore apply also to 
Articles 53 and 54 of the EEA Agreement.
8 Regulation (EC) No 1049/2001 of the European Parliament and of the 
Council of 30 May 2001 regarding public access to European Parliament, 
Council and Commission documents, OJ L 145, 31.5.2001, p. 43. See for 
instance Case T-2/03, Verein für Konsumenteninformation v. Commission, 
judgment of 13 April 2005, not yet reported.

addressed a statement of objections. This notice clarifies 
who has access to the file for this purpose.

4. The same term, or the term access to documents, is also 
used in the above-mentioned regulations in respect of 
complainants or other involved parties. These situations are, 
however, distinct from that of the addressees of a statement 
of objections and therefore do not fall under the definition 
of access to the file for the purposes of this notice. These 
related situations are dealt with in a separate section of 
the notice.

5. This notice also explains to which information access is 
granted, when access takes place and what are the proce-
dures for implementing access to the file.

6. As from its publication, this notice replaces the 1997 
Commission notice on access to the file9. The new rules 
take account of the legislation applicable as of 1 May 2004, 
namely the above referred Regulation (EC) No 1/2003, 
Merger Regulation, Implementing Regulation and Merger 
Implementing Regulation, as well as the Commission 
Decision 2011/695/EU of the President of the European 
Commission of 13 October 2011 on the function and terms 
of reference of the hearing officer in certain competition 
proceedings10. It also takes into account the recent case law 
of the Court of Justice and the Court of First Instance of 
the European Communities11 and the practice developed 
by the Commission since the adoption of the 1997 notice.

II. SCOPE OF ACCESS TO THE FILE

A. Who is entitled to access to the file?

7. Access to the file pursuant to the provisions mentioned 
in paragraph 1 is intended to enable the effective exercise 
of the rights of defence against the objections brought 
forward by the Commission. For this purpose, both in cases 
under Articles 81 and 82 EC and in cases under the Merger 
Regulation, access is granted, upon request, to the persons, 

9 Commission notice on the internal rules of procedure for processing 
requests for access to the file in cases under Articles 85 and 86 [now 81 
and 82] of the EC Treaty, Articles 65 and 66 of the ECSC Treaty and Council 
Regulation (EEC) No 4064/89, OJ C 23, 23.1.1997, p. 3.
10 OJ L 275, 20.10.2011, p. 29.
11 In particular Joint Cases T-25/95 et al., Cimenteries CBR SA et al. v 
Commission, [2000] ECR II-0491.
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undertakings or associations of undertakings12, as the case 
may be, to which the Commission addresses its objections 13 
(hereinafter, “the parties”).

B. To which documents is access granted?

1. The content of the Commission file

8. The “Commission file” in a competition investigation 
(hereinafter also referred to as “the file”) consists of all 
documents14, which have been obtained, produced and/ or 
assembled by the Commission Directorate General for 
Competition, during the investigation.

9. In the course of competition investigations, the 
Commission may obtain a number of documents, some of 
which may, following a more detailed examination, prove to 
be unrelated to the subject matter of the case in question15. 
Such documents may be returned to the undertaking 
from which they have been obtained. Upon return, these 
documents will no longer constitute part of the file.

2. Accessible documents

10. The parties must be able to acquaint themselves with the 
information in the Commission’s file, so that, on the basis of 
this information, they can effectively express their views on 
the preliminary conclusions reached by the Commission in 
its objections. For this purpose they will be granted access 
to all documents making up the Commission file, as defined 
in paragraph 8, with the exception of internal documents, 
business secrets of other undertakings, or other confidential 
information16.

11. Results of a study commissioned in connection with 
proceedings are accessible together with the terms of 
reference and the methodology of the study. Precautions 

12 In the remainder of this Notice, the term “undertaking” includes 
both undertakings and associations of undertakings. The term “person” 
encompasses natural and legal persons. Many entities are legal persons 
and undertakings at the same time; in this case, they are covered by both 
terms. The same applies where a natural person is an undertaking within 
the meaning of Articles 81 and 82. In Merger proceedings, account 
must also be taken of persons referred to in Article 3(1)(b) of the Merger 
Regulation, even when they are natural persons. Where entities without 
legal personality which are also not undertakings become involved in 
Commission competition proceedings, the Commission applies, where 
appropriate, the principles set out in this Notice mutatis mutandis.
13 Cf. Article 15(1) of the Implementing Regulation, Article 18(3) of 
the Merger Regulation and Article 17(1) of the Merger Implementing 
Regulation.
14 In this notice the term “document” is used for all forms of information 
support, irrespective of the storage medium. This covers also any electronic 
data storage device as may be or become available
15 Judgment in Aalborg Portland and others v. Commission, C-204/00 
P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and C-219/00 P, 
EU:C:2004:6, paragraph 126.
16 Cf. Article 27(2) of Regulation (EC) No 1/2003, Articles 15(2) and 
16(1) of the Implementing Regulation, and Article 17(3) of the Merger 
Implementing Regulation. Those exceptions are also mentioned in Case 
T-7/89, Hercules Chemicals v Commission, [1991] ECR II-1711, paragraph 
54. The Court has ruled that it does not belong to the Commission alone 
to decide which documents in the file may be useful for the purposes of 
the defence (Cf. Case T-30/91 Solvay v. Commission, [1995] ECR II-1775, 
paragraphs 81-86, and Case T-36/91 ICI vs. Commission, [1995] ECR 
II-1847, paragraphs 91-96).

may however be necessary in order to protect intellectual 
property rights.

3. Non-accessible documents

3.1. Internal documents

3.1.1 General principles

12. Internal documents can be neither incriminating nor 
exculpatory17. They do not constitute part of the evidence 
on which the Commission can rely in its assessment of a 
case. Thus, the parties will not be granted access to internal 
documents in the Commission file18. Given their lack 
of evidential value, this restriction on access to internal 
documents does not prejudice the proper exercise of the 
parties’ right of defence19.

13. There is no obligation on the Commission departments 
to draft any minutes of meetings20 with any person or 
undertaking. If the Commission chooses to make notes of 
such meetings, such documents constitute the Commission’s 
own interpretation of what was said at the meetings, for 
which reason they are classified as internal documents. 
Where, however, the person or undertaking in question has 
agreed the minutes, such minutes will be made accessible 
after deletion of any business secrets or other confidential 
information. Such agreed minutes constitute part of the 
evidence on which the Commission can rely in its assess-
ment of a case21.

14. In the case of a study commissioned in connection with 
proceedings, correspondence between the Commission and 
its contractor containing evaluation of the contractor’s work 
or relating to financial aspects of the study, are considered 
internal documents and will thus not be accessible.

3.1.2 Correspondence with other public authorities

15. A particular case of internal documents is the 
Commission’s correspondence with other public authorities 
and the internal documents received from such authorities 
(whether from EC Member States (“the Member States”) 
or non-member countries). Examples of such non-accessible 
documents include:

17 Examples of internal documents are drafts, opinions, memos or notes 
from the Commission departments or other public authorities concerned.
18 Cf. Article 27(2) of Regulation (EC) No 1/2003, Article 15(2) of the 
Implementing Regulation, and Article 17(3) of the Merger Implementing 
Regulation.
19 Cf. paragraph 1 above.
20 Cf. Judgment of 30 September 2003, Atlantic Container Line and others 
v Commission, T-191/98 and T-212/98 to T-214/98, ECR, EU:T:2003:245, 
paragraphs 349-359. See also the Commission Notice on best practices 
for the conduct of proceedings concerning Articles 101 and 102 TFEU (OJ 
C 308, 20.10.2011, p. 6) point 44.
21 Statements recorded pursuant to Article 19 or Article 20(2)(e) of 
Regulation 1/2003 or Article 13(2)(e) of Merger Regulation will also 
normally belong to the accessible documents (see paragraph 10 above).
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- correspondence between the Commission and the compe-
tition authorities of the Member States, or between the 
latter22;

- correspondence between the Commission and other public 
authorities of the Member States23;

- correspondence between the Commission, the EFTA 
Surveillance Authority and public authorities of EFTA 
States24;

- correspondence between the Commission and public 
authorities of non-member countries, including their 
competition authorities, in particular where the Community 
and a third country have concluded an agreement governing 
the confidentiality of the information exchanged25.

16. In certain exceptional circumstances, access is granted 
to documents originating from Member States, the EFTA 
Surveillance Authority or EFTA States, after deletion of 
any business secrets or other confidential information. 
The Commission will consult the entity submitting the 
document prior to granting access to identify business 
secrets or other confidential information.

This is the case where the documents originating from 
Member States contain allegations brought against the 
parties, which the Commission must examine, or form 
part of the evidence in the investigative process, in a way 
similar to documents obtained from private parties. These 
considerations apply, in particular, as regards:

- documents and information exchanged pursuant to 
Article 12 of Regulation (EC) No 1/2003, and information 
provided to the Commission pursuant to Article 18(6) of 
Regulation (EC) No 1/2003;

- complaints lodged by a Member State under Article 7(2) 
of Regulation (EC) No 1/2003.

Access will also be granted to documents originating from 
Member States or the EFTA Surveillance Authority in so 
far as they are relevant to the parties’ defence with regard to 
the exercise of competence by the Commission26.

22 Cf. Article 27(2) of Regulation (EC) No 1/2003, Article 15(2) of the 
Implementing Regulation, Article 17(3) of the Merger Implementing 
Regulation.
23 Cf. Order of the Court of First Instance in Cases T-134/94 et al NMH 
Stahlwerke and Others v Commission [1997] ECR II-2293, paragraph 36, 
and Case T-65/89, BPB Industries and British Gypsum [1993] ECR II-389, 
paragraph 33.
24 In this notice the term “EFTA States” includes the EFTA States that are 
parties to the EEA Agreement.
25 For example, Article VIII.2 of the Agreement between the European 
Communities and the Government of the United States of America 
regarding the application of their competition laws (OJ No L 95, 27.4.1995, 
p. 47) stipulates that information provided to it in confidence under the 
Agreement must be protected “to the fullest extent possible”. That Article 
creates an international-law obligation binding the Commission.
26 In the merger control area, this may apply in particular to submissions 
by a Member State under Article 9 (2) of the Merger Regulation with 
regard to a case referral.

3.2. Confidential information

17. The Commission file may also include documents 
containing two categories of information, namely busi-
ness secrets and other confidential information, to which 
access may be partially or totally restricted27. Access will 
be granted, where possible, to non-confidential versions of 
the original information. Where confidentiality can only be 
assured by summarising the relevant information, access will 
be granted to a summary. All other documents are accessible 
in their original form.

3.2.1 Business secrets

18. In so far as disclosure of information about an under-
taking’s business activity could result in a serious harm to 
the same undertaking, such information constitutes business 
secrets28. Examples of information that may qualify as 
business secrets include: technical and/or financial infor-
mation relating to an undertaking’s know-how, methods 
of assessing costs, production secrets and processes, supply 
sources, quantities produced and sold, market shares, 
customer and distributor lists, marketing plans, cost and 
price structure and sales strategy.

3.2.2 Other confidential information

19. The category “other confidential information” includes 
information other than business secrets, which may be 
considered as confidential, insofar as its disclosure would 
significantly harm a person or undertaking. Depending on 
the specific circumstances of each case, this may apply to 
information provided by third parties about undertakings 
which are able to place very considerable economic or 
commercial pressure on their competitors or on their 
trading partners, customers or suppliers. The Court of First 
Instance and the Court of Justice have acknowledged that it 
is legitimate to refuse to reveal to such undertakings certain 
letters received from their customers, since their disclosure 
might easily expose the authors to the risk of retaliatory 
measures29.Therefore the notion of other confidential 
information may include information that would enable 
the parties to identify complainants or other third parties 
where those have a justified wish to remain anonymous.

20. The category of other confidential information also 
includes military secrets.

27 Cf. Article 16(1) of the Implementing Regulation and Article 17(3) of 
the Merger Implementing Regulation; Case T-7/89 Hercules Chemicals NV 
v Commission, [1991] ECR II-1711, paragraph 54; Case T-23/99, LR AF 1998 
A/S v Commission, [2002] ECR II-1705, paragraph 170.
28 Judgement of 18.9.1996 in Case T-353/94, Postbank NV v Commission, 
[1996] ECR II-921, paragraph 87.
29 The Community Courts have pronounced upon this question both in 
cases of alleged abuse of a dominant position (Article 82 of the EC Treaty) 
(Case T-65/89, BPB Industries and British Gypsum [1993] ECR II-389; and 
Case C-310/93P, BPB Industries and British Gypsum [1995] ECR I-865), 
and in merger cases (Case T-221/95 Endemol v Commission [1999] ECR 
II-1299, paragraph 69, and Case T-5/02 Laval v. Commission [2002] ECR 
II-4381, paragraph 98 et seq.).69, and Case T-5/02 Laval v. Commission 
[2002] ECR II-4381, paragraph 98 et seq.).
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3.2.3 Criteria for the acceptance of requests for confi-
dential treatment.

21. Information will be classified as confidential where 
the person or undertaking in question has made a claim 
to this effect and such claim has been accepted by the 
Commission30.

22. Claims for confidentiality must relate to information 
which is within the scope of the above descriptions of 
business secrets or other confidential information. The 
reasons for which information is claimed to be a business 
secret or other confidential information must be substanti-
ated31. Confidentiality claims can normally only pertain to 
information obtained by the Commission from the same 
person or undertaking and not to information from any 
other source.

23. Information relating to an undertaking but which is 
already known outside the undertaking (in case of a group, 
outside the group), or outside the association to which it has 
been communicated by that undertaking, will not normally 
be considered confidential32. Information that has lost its 
commercial importance, for instance due to the passage 
of time, can no longer be regarded as confidential. As a 
general rule, the Commission presumes that information 
pertaining to the parties’ turnover, sales, market-share data 
and similar information which is more than 5 years old is 
no longer confidential33.

24. In proceedings under Articles 81 and 82 of the Treaty, 
the qualification of a piece of information as confidential is 
not a bar to its disclosure if such information is necessary 
to prove an alleged infringement (“inculpatory document”) 
or could be necessary to exonerate a party (“exculpatory 
document”). In this case, the need to safeguard the rights 
of the defence of the parties through the provision of the 
widest possible access to the Commission file may outweigh 
the concern to protect confidential information of other 
parties34. It is for the Commission to assess whether those 
circumstances apply to any specific situation. This calls for 
an assessment of all relevant elements, including:

- the relevance of the information in determining whether 
or not an infringement has been committed, and its proba-
tive value;

- whether the information is indispensable;

- the degree of sensitivity involved (to what extent would 
disclosure of the information harm the interests of the 
person or undertaking in question)

30 See paragraph 40 below.
31 See paragraph 35 below.
32 However, business secrets or other confidential information which are 
given to a trade or professional association by its members do not lose 
their confidential nature with regard to third parties and may therefore not 
be passed on to complainants. Cf. Joined Cases 209 to 215 and 218/78, 
Fedetab, [1980] ECR 3125, paragraph 46.
33 See paragraphs 35-38 below on asking undertakings to identify 
confidential information.
34 Cf. Article 27(2) of Regulation (EC) No 1/2003 and Article 15(3) of the 
Implementing Regulation.

- the preliminary view of the seriousness of the alleged 
infringement.

Similar considerations apply to proceedings under the 
Merger Regulation when the disclosure of information is 
considered necessary by the Commission for the purpose 
of the procedure35.

25. Where the Commission intends to disclose information, 
the person or undertaking in question shall be granted the 
possibility to provide a non-confidential version of the 
documents where that information is contained, with the 
same evidential value as the original documents36.

C. When is access to the file granted?

26. Prior to the notification of the Commission’s statement 
of objections pursuant to the provisions mentioned in 
paragraph 1, the parties have no right of access to the file.

1. In antitrust proceedings under Articles 81 and 
82 of the Treaty

27. Access to the file will be granted upon request and, 
normally, on a single occasion, following the notification 
of the Commission’s objections to the parties, in order to 
ensure the principle of equality of arms and to protect their 
rights of defence. As a general rule, therefore, no access will 
be granted to other parties’ replies to the Commission’s 
objections.

A party will, however, be granted access to documents 
received after notification of the objections at later stages 
of the administrative procedure, where such documents 
may constitute new evidence - whether of an incrimi-
nating or of an exculpatory nature -, pertaining to the 
allegations concerning that party in the Commission’s 
statement of objections. This is particularly the case where 
the Commission intends to rely on new evidence (*).

2. In proceedings under the Merger Regulation

28. In accordance with Article 18(1) and (3) of the Merger 
Regulation and Article 17(1) of the Merger Implementing 
Regulation, the notifying parties will be given access to the 
Commission’s file upon request at every stage of the proce-
dure following the notification of the Commission’s objec-
tions up to the consultation of the Advisory Committee. In 
contrast, this notice does not address the possibility of the 
provision of documents before the Commission states its 
objections to undertakings under the Merger Regulation37.

35 Article 18(1) of the Merger Implementing Regulation.
36 Cf. paragraph 42 below.
(*) See also the Commission Notice on best practices for the conduct of 
proceedings concerning Articles 101 and 102 TFEU (OJ C 308, 20.10.2011, 
p. 6) point 103.
37 This question is dealt with in the Directorate General Competition 
document “DG COMP Best Practices on the conduct of EC merger control 
proceedings”, available on the web-site of the Directorate General for 
Competition: http://europa.eu.int/comm/competition/index_en.html.
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III. PARTICULAR QUESTIONS 
REGARDING COMPLAINANTS AND 
OTHER INVOLVED PARTIES

29. The present section relates to situations where the 
Commission may or has to provide access to certain docu-
ments contained in its file to the complainants in antitrust 
proceedings and other involved parties in merger proceed-
ings. Irrespective of the wording used in the antitrust and 
merger implementing regulations38, these two situations are 
distinct - in terms of scope, timing, and rights - from access 
to the file, as defined in the preceding section of this notice.

A. Provision of documents to complainants in 
antitrust proceedings

30. The Court of First Instance has ruled39 that complain-
ants do not have the same rights and guarantees as the 
parties under investigation. Therefore complainants cannot 
claim a right of access to the file as established for parties.

31. However, a complainant who, pursuant to Article 7(1) 
of the Implementing Regulation, has been informed of 
the Commission’s intention to reject its complaint40, may 
request access to the documents on which the Commission 
has based its provisional assessment41. The complainant 
will be provided access to such documents on a single 
occasion, following the issuance of the letter informing 
the complainant of the Commission’s intention to reject 
its complaint.

32. Complainants do not have a right of access to busi-
ness secrets or other confidential information which the 
Commission has obtained in the course of its investigation42.

B. Provision of documents to other involved 
parties in merger proceedings

33. In accordance with Article 17(2) of the Merger 
Implementing Regulation, access to the file in merger 
proceedings shall also be given, upon request, to other 
involved parties who have been informed of the objections 
in so far as this is necessary for the purposes of preparing 
their comments.

34. Such other involved parties are parties to the proposed 
concentration other than the notifying parties, such as 

38 Cf. Article 8(1) of the Implementing Regulation, which speaks about 
“access to documents” to complainants and Article 17(2) of Merger 
Implementing Regulation which speaks about “access to file” to other 
involved parties “in so far as this is necessary for the purposes of preparing 
their comments”.
39 See Case T-17/93 Matra-Hachette SA v Commission, [1994] ECR II-595, 
paragraph 34. The Court ruled that the rights of third parties, as laid down 
by Article 19 of the Council Regulation No 17 of 6.2.1962 (now replaced 
by Article 27 of Regulation (EC) No 1/2003), were limited to the right to 
participate in the administrative procedure.
40 By means of a letter issued in accordance with Article 7(1) of the 
Implementing Regulation.
41 Cf. Article 8(1) of the Implementing Regulation.
42 Cf. Article 8(1) of the Implementing Regulation.

the seller and the undertaking which is the target of the 
concentration43.

IV. PROCEDURE FOR IMPLEMENTING 
ACCESS TO THE FILE

A. Preparatory procedure

35. Any person which submits information or comments 
in one of the situations listed hereunder, or subsequently 
submits further information to the Commission in the 
course of the same procedures, has an obligation to clearly 
identify any material which it considers to be confidential, 
giving reasons, and provide a separate non-confidential 
version by the date set by the Commission for making its 
views known44:

a) In antitrust proceedings

- an addressee of a Commission’s statement of objections 
making known its views on the objections45;

- a complainant making known its views on a Commission 
statement of objections46;

- any other natural or legal person, which applies to be heard 
and shows a sufficient interest, or which is invited by the 
Commission to express its views, making known its views 
in writing or at an oral hearing47;

- a complainant making known his views on a Commission 
letter informing him on the Commission’s intention to 
reject the complaint48.

b) In merger proceedings

- notifying parties or other involved parties making known 
their views on Commission objections adopted with a view 
to take a decision with regard to a request for a derogation 
from suspension of a concentration and which adversely 
affects one or more of those parties, or on a provisional 
decision adopted in the matter49;

- notifying parties to whom the Commission has addressed 
a statement of objections, other involved parties who have 
been informed of those objections or parties to whom 
the Commission has addressed objections with a view to 
inflict a fine or a periodic penalty payment, submitting their 
comments on the objections50;

- third persons who apply to be heard, or any other natural 
or legal person invited by the Commission to express their 

43 Cf. Article 11(b) of the Merger Implementing Regulation.
44 Cf. Article 16(2) of the Implementing Regulation and Article 18(2) of 
the Merger Implementing Regulation.
45 pursuant to Article 10(2) of the Implementing Regulation.
46 pursuant to Article 6(1) of the Implementing Regulation.
47 pursuant to Article 13(1) and (3) of the Implementing Regulation.
48 pursuant to Article 7(1) of the Implementing Regulation.
49 Article 12 of the Merger Implementing Regulation.
50 Article 13 of the Merger Implementing Regulation.
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views, making known their views in writing or at an oral 
hearing51;

- any person which supplies information pursuant to Article 
11 of the Merger Regulation.

36. Moreover, the Commission may require undertakings52, 
in all cases where they produce or have produced docu-
ments, to identify the documents or parts of documents, 
which they consider to contain business secrets or other 
confidential information belonging to them, and to identify 
the undertakings with regard to which such documents are 
to be considered confidential53.

37. For the purposes of quickly dealing with confidentiality 
claims referred to in paragraph 36 above, the Commission 
may set a time-limit within which the undertakings shall: 
(i) substantiate their claim for confidentiality with regard to 
each individual document or part of document; (ii) provide 
the Commission with a non-confidential version of the 
documents, in which the confidential passages are deleted54. 
In antitrust proceedings the undertakings in question shall 
also provide within the said time-limit a concise description 
of each piece of deleted information55.

38. The non-confidential versions and the descriptions of 
the deleted information must be established in a manner 
that enables any party with access to the file to determine 
whether the information deleted is likely to be relevant 
for its defence and therefore whether there are sufficient 
grounds to request the Commission to grant access to the 
information claimed to be confidential.

B. Treatment of confidential information

39. In antitrust proceedings, if undertakings fail to comply 
with the provisions set out in paragraphs 35 to 37 above, the 
Commission may assume that the documents or statements 
concerned do not contain confidential information56.The 
Commission may consequently assume that the undertaking 
has no objections to the disclosure of the documents or 
statements concerned in their entirety.

51 pursuant to Article 16 of the Merger Implementing Regulation.
52 In merger proceedings the principles set out in the present and 
subsequent paragraphs also apply to the persons referred to in Article 
3(1)(b) of Merger Regulation.
53 Cf. Article 16(3) of the Implementing Regulation and Article 18(3) 
of the Merger Implementing Regulation. This also applies to documents 
gathered by the Commission in an inspection pursuant to Article 13 of the 
Merger Regulation and Articles 20 and 21 of Regulation (EC) No 1/2003.
54 Cf. Article 16(3) of the Implementing Regulation and Article 18(3) of 
the Merger Implementing Regulation.
55 Cf. Article 16(3) of the Implementing Regulation
56 Cf. Article 16 of the Implementing Regulation.

40. In both antitrust proceedings and in proceedings under 
the Merger Regulation, should the person or undertaking 
in question meet the conditions set out in paragraphs 35 to 
37 above, to the extent they are applicable, the Commission 
will either:

- provisionally accept the claims which seem justified; or

- inform the person or undertaking in question that it does 
not agree with the confidentiality claim in whole or in part, 
where it is apparent that the claim is unjustified.

41. The Commission may reverse its provisional acceptance 
of the confidentiality claim in whole or in part at a later 
stage.

42. Where the Directorate General for Competition does 
not agree with the confidentiality claim from the outset 
or where it takes the view that the provisional acceptance 
of the confidentiality claim should be reversed, and thus 
intends to disclose information, it will grant the person or 
undertaking in question an opportunity to express its views. 
In such cases, the Directorate General for Competition 
will inform the person or undertaking in writing of its 
intention to disclose information, give its reasons and set a 
time-limit within which such person or undertaking may 
inform it in writing of its views. If, following submission 
of those views, a disagreement on the confidentiality claim 
persists, the matter will be dealt with by the Hearing Officer 
according to the applicable Commission terms of reference 
of Hearing Officers57.

43. Where there is a risk that an undertaking which is able 
to place very considerable economic or commercial pressure 
on its competitors or on its trading partners, customers or 
suppliers will adopt retaliatory measures against those, as 
a consequence of their collaboration in the investigation 
carried out by the Commission58, the Commission will 
protect the anonymity of the authors by providing access to 
a non-confidential version or summary of the responses in 
question59. Requests for anonymity in such circumstances, 
as well as requests for anonymity according to point 81 of 
the Commission Notice on the handling of complaints60 
will be dealt with according to paragraphs 40 to 42 above.

57 Cf. Articles 3(7) and 8 of Decision 2011/695/EU of the President of the 
European Commission of 13 October 2011 on the function and terms of 
reference of the hearing officer in certain competition proceedings (OJ L 
275, 20.10.2011, p. 29).
58 Cf. paragraph 19 above.
59 Cf. Case T-5/02, Tetra Laval vs. Commission, [2002] ECR II-4381, 
paragraph 98, 104 and 105.
60 Commission Notice on the handling of complaints by the Commission 
under Articles 81 and 82 of the EC Treaty, OJ C 101, 27.4.2004, p. 65.

Commission Notice No 2005/C 325/07
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C. Provision of access to file

44. The Commission may determine that access to the file 
shall be granted in one of the following ways, taking due 
account of the technical capabilities of the parties:

- by means of a CD-ROM(s) or any other electronic data 
storage device as may become available in future;

- through copies of the accessible file in paper form sent 
to them by mail;

- by inviting them to examine the accessible file on the 
Commission’s premises.

The Commission may choose any combination of these 
methods.

45. In order to facilitate access to the file, the parties will 
receive an enumerative list of documents setting out the 
content of the Commission file, as defined in paragraph 
8 above.

46. Access is granted to evidence as contained in the 
Commission file, in its original form: the Commission is 
under no obligation to provide a translation of documents 
in the file61.

47. If a party considers that, after having obtained access 
to the file, it requires knowledge of specific non-accessible 
information for its defence, it may submit a reasoned 
request to that end to the Commission. If the services of the 
Directorate General for Competition are not in a position 
to accept the request and if the party disagrees with that 
view, the matter will be resolved by the Hearing Officer, 
in accordance with the applicable terms of reference of 
Hearing Officers62.

61 Cf. Case T-25/95 et al. Cimenteries, paragraph 635.
62 Cf. Articles 3(7) and 7 of Decision 2011/695/EU of the President of the 
European Commission of 13 October 2011 on the function and terms of 
reference of the hearing officer in certain competition proceedings (OJ L 
275, 20.10.2011, p. 29).

48. Access to the file in accordance with this notice is 
granted on the condition that the information thereby 
obtained may only be used for the purposes of judicial or 
administrative proceedings for the application of the Union 
competition rules63. The use of this information in breach 
of the limitations set out in Article 16a of Regulation (EC) 
No 773/2004 is in certain situations subject to penalties 
under national law64. If the use for a different purpose 
or the breach of the said limitations occurred with the 
involvement of an outside counsel, the Commission may 
report the incident to the bar of that counsel, with a view 
to disciplinary action.

49. With the exception of paragraphs 45 and 47, this section 
C applies equally to the grant of access to documents 
to complainants (in antitrust proceedings) and to other 
involved parties (in merger proceedings).

63 Article 16a(1) of Regulation (EC) No 773/2004, as amended by 
Commission Regulation (EU) 2015/1348 (OJ L 208, 5.8.2015, p. 3).
64 See, with respect to limitations of use in damages actions of certain 
categories of evidence, Articles 7 and 8 of Directive 2014/104/EU of the 
European Parliament and of the Council of 26 November 2014 on certain 
rules governing action for damages under national law for infringements of 
the competition law provisions of the Member States and of the European 
Union, OJ L 349, 5.12.2014, p. 1.
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29. Commission Notice No 2008/C 167/01 of 2 July 2008 on the conduct of 
settlement procedures in view of the adoption of Decisions pursuant to Article 7 
and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases

1. INTRODUCTION

1. This Notice sets out the framework for rewarding coop-
eration in the conduct of proceedings commenced in view 
of the application of Article 81 of the EC Treaty1 to cartel 
cases2. The settlement procedure may allow the Commission 
to handle more cases with the same resources, thereby 
fostering the public interest in the Commission’s delivery 
of effective and timely punishment, while increasing overall 
deterrence. The cooperation covered by this Notice is 
different from the voluntary production of evidence to 
trigger or advance the Commission’s investigation, which 
is covered by the Commission Notice on Immunity from 
fines and reduction of fines in cartel cases3 (the Leniency 
Notice). Provided that the cooperation offered by an under-
taking qualifies under both Commission Notices, it can be 
cumulatively rewarded accordingly4.

2. When parties to the proceedings are prepared to acknowl-
edge their participation in a cartel violating Article 81 of the 
Treaty and their liability therefore, they may also contribute 
to expediting the proceedings leading to the adoption of the 
corresponding decision pursuant to Article 7 and Article 23 
of Council Regulation (EC) No 1/2003 of 16 December 
2002 on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the Treaty5 in the way 
and with the safeguards specified in this Notice. Whilst the 
Commission, as the investigative authority and the guardian 
of the Treaty empowered to adopt enforcement decisions 
subject to judicial control by the Community Courts, does 
not negotiate the question of the existence of an infringe-
ment of Community law and the appropriate sanction, it 
can reward the cooperation described in this Notice.

3. Commission Regulation (EC) No 773/2004 of 7 
April 2004 relating to the conduct of proceedings by the 
Commission pursuant to Articles 81 and 82 of the EC 
Treaty6 lays down the core practical rules concerning the 
conduct of proceedings in antitrust cases including those 
applicable in the variant for settlement. In this regard, 
Regulation (EC) No 773/2004 bestows on the Commission 

1 References in this text to Article 81 also cover Article 53 EEA when 
applied by the Commission in accordance with the rules laid down in 
Article 56 of the EEA Agreement.
2 Cartels are agreements and/or concerted practices between two or 
more competitors aimed at coordinating their competitive behaviour on 
the market and/or influencing the relevant parameters of competition 
through practices such as the fixing of purchase or selling prices or other 
trading conditions, the allocation of production or sales quotas, the sharing 
of markets including bid-rigging, restrictions of imports or exports and/
or anti-competitive actions against other competitors. Such practices are 
among the most serious violations of Article 81 EC.
3 OJ C 298, 8.12.2006, p. 17.
4 See point 33.
5 OJ L 1, 4.1.2003, p. 1. Regulation as last amended by Regulation (EC) 
No 1419/2006 (OJ L 269, 28.9.2006, p. 1).
6 OJ L 123, 27.4.2004, p. 18. Regulation as last amended by Regulation 
(EC) No 622/2008 (OJ L 171, 1.7.2008, p. 3).

the discretion whether to explore the settlement procedure 
or not in cartel cases, while ensuring that the choice of the 
settlement procedure cannot be imposed on the parties.

4. Effective enforcement of Community competition law 
is compatible with full respect of the parties’ rights of 
defence, which constitutes a fundamental principle of 
Community law to be respected in all circumstances, and 
in particular in antitrust procedures which may give rise to 
penalties. It follows that the rules established to conduct 
the Commission proceedings to enforce Article 81 of the 
Treaty should ensure that the undertakings and associations 
of undertakings concerned are afforded the opportunity 
effectively to make known their views on the truth and 
relevance of the facts, objections and circumstances put 
forward by the Commission7, throughout the administrative 
procedure.

2. PROCEDURE

5. The Commission retains a broad margin of discretion 
to determine which cases may be suitable to explore the 
parties’ interest to engage in settlement discussions, as 
well as to decide to engage in them or discontinue them 
or to definitely settle. In this regard, account may be taken 
of the probability of reaching a common understanding 
regarding the scope of the potential objections with the 
parties involved within a reasonable timeframe, in view 
of factors such as number of parties involved, foreseeable 
conflicting positions on the attribution of liability, extent 
of contestation of the facts. The prospect of achieving 
procedural efficiencies in view of the progress made overall 
in the settlement procedure, including the scale of burden 
involved in providing access to non-confidential versions 
of documents from the file, will be considered. Other 
concerns such as the possibility of setting a precedent might 
apply. The Commission may also decide to discontinue 
settlement discussions if the parties to the proceedings 
coordinate to distort or destroy any evidence relevant to 
the establishment of the infringement or any part thereof 
or to the calculation of the applicable fine. Distortion or 
destruction of evidence relevant to the establishment of 
the infringement or any part thereof may also constitute an 
aggravating circumstance within the meaning of point 28 of 
the Commission Guidelines on the method of setting fines 
imposed pursuant to Article 23(2)(a) of Regulation (EC) 
No 1/20038 (the Guidelines on fines), and may be regarded 
as lack of cooperation within the meaning of points 12 
and 27 of the Leniency Notice. The Commission may only 
engage in settlement discussions upon the written request 
of the parties concerned.

7 Case 85/76, Hoffmann-La Roche v Commission [1979] ECR 461, at 
paragraphs 9 and 11.
8 OJ C 210, 1.9.2006, p. 2.
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6. While parties to the proceedings do not have a right to 
settle, should the Commission consider that a case may, 
in principle, be suitable for settlement, it will explore the 
interest in settlement of all parties to the same proceedings.

7. The parties to the proceedings may not disclose to any 
third party in any jurisdiction the contents of the discussions 
or of the documents which they have had access to in view 
of settlement, unless they have a prior explicit authorization 
by the Commission. Any breach in this regard may lead 
the Commission to disregard the undertaking’s request to 
follow the settlement procedure. Such disclosure may also 
constitute an aggravating circumstance, within the meaning 
of point 28 of the Guidelines on fines and may be regarded 
as lack of cooperation within the meaning of points 12 and 
27 of the Leniency Notice.

2.1. Initiation of proceedings and exploratory 
steps regarding settlement

8. Where the Commission contemplates the adoption 
of a decision pursuant to Article 7 and/or Article 23 of 
Regulation (EC) No 1/2003, it is required in advance to 
identify and recognize as parties to the proceedings the 
legal persons on whom a penalty may be imposed for an 
infringement of Article 81 of the Treaty.

9. To this end, the initiation of proceedings pursuant to 
Article 11(6) of Regulation (EC) No 1/2003 in view of 
adopting such a decision can take place at any point in time, 
but no later than the date on which the Commission issues 
a statement of objections against the parties concerned. 
Article 2(1) of Regulation (EC) No 773/2004 further 
specifies that, should the Commission consider it suitable 
to explore the parties’ interest in engaging in settlement 
discussions, it will initiate proceedings no later than the 
date on which it either issues a statement of objections or 
requests the parties to express in writing their interest to 
engage in settlement discussions, whichever is the earlier.

10. After the initiation of proceedings pursuant to Article 
11(6) of Regulation (EC) No 1/2003, the Commission 
becomes the only competition authority competent to apply 
Article 81 of the Treaty to the case in point.

11. Should the Commission consider it suitable to explore 
the parties’ interest to engage in settlement discussions, it 
will set a time-limit of no less than two weeks pursuant to 
Articles 10a(1) and 17(3) of Regulation (EC) No 773/2004 
within which parties to the same proceedings should declare 
in writing whether they envisage engaging in settlement 
discussions in view of possibly introducing settlement 
submissions at a later stage. This written declaration does 
not imply an admission by the parties of having participated 
in an infringement or of being liable for it.

12. Whenever the Commission initiates proceedings against 
two or more parties within the same undertaking, the 
Commission will inform each of them of the other legal 
entities which it identifies within the same undertaking 
and which are also concerned by the proceedings. In such 

a case, should the concerned parties wish to engage in 
settlement discussions, they must appoint joint representa-
tives duly empowered to act on their behalf by the end of 
the time-limit referred to in point 11. The appointment 
of joint representatives aims solely to facilitate the settle-
ment discussions and it does not prejudge in any way the 
attribution of liability for the infringement amongst the 
different parties.

13. The Commission may disregard any application for 
immunity from fines or reduction of fines on the ground 
that it has been submitted after the expiry of the time-limit 
referred to in point 11.

2.2. Commencing the settlement procedure: 
settlement discussions

14. Should some of the parties to the proceedings request 
settlement discussions and comply with the requirements 
referred to in points 11 and 12, the Commission may decide 
to pursue the settlement procedure by means of bilateral 
contacts between the Commission Directorate-General for 
Competition and the settlement candidates.

15. The Commission retains discretion to determine the 
appropriateness and the pace of the bilateral settlement 
discussions with each undertaking. In line with Article 
10a(2) of Regulation (EC) No 773/2004, this includes 
determining, in view of the progress made overall in the 
settlement procedure, the order and sequence of the bilateral 
settlement discussions as well as the timing of the disclosure 
of information, including the evidence in the Commission 
file used to establish the envisaged objections and the 
potential fine9. Information will be disclosed in a timely 
manner as settlement discussions progress.

16. Such an early disclosure in the context of settlement 
discussions pursuant to Article 10a(2) and Article 15(1a) of 
Regulation (EC) No 773/2004 will allow the parties to be 
informed of the essential elements taken into consideration 
so far, such as the facts alleged, the classification of those 
facts, the gravity and duration of the alleged cartel, the 
attribution of liability, an estimation of the range of likely 
fines, as well as the evidence used to establish the potential 
objections. This will enable the parties effectively to assert 
their views on the potential objections against them and will 
allow them to make an informed decision on whether or not 
to settle. Upon request by a party, the Commission services 
will also grant it access to non-confidential versions of any 
specified accessible document listed in the case file at that 
point in time, in so far as this is justified for the purpose of 
enabling the party to ascertain its position regarding a time 
period or any other aspect of the cartel10.

9 Reference to the ‘potential fine’ in Article 10a(2) of Regulation (EC) 
No 773/2004 affords the Commission services the possibility to inform 
the parties concerned by settlement discussions of an estimate of their 
potential fine in view of the guidance contained in the Guidelines on fines, 
the provisions of this Notice and the Leniency Notice, where applicable.
10 For that purpose, the parties will be provided with a list of all accessible 
documents in the case file at that point in time.
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17. When the progress made during the settlement discus-
sions leads to a common understanding regarding the scope 
of the potential objections and the estimation of the range 
of likely fines to be imposed by the Commission, and the 
Commission takes the preliminary view that procedural 
efficiencies are likely to be achieved in view of the progress 
made overall, the Commission may grant a final time-limit 
of at least 15 working days for an undertaking to introduce a 
final settlement submission pursuant to Articles 10a(2) and 
17(3) of Regulation (EC) No 773/2004. The time-limit can 
be extended following a reasoned request. Before granting 
such time-limit, the parties will be entitled to have the 
information specified in point 16 disclosed to them upon 
request.

18. The parties may call upon the Hearing Officer at any 
time during the settlement procedure in relation to issues 
that might arise relating to due process. The Hearing 
Officer’s duty is to ensure that the effective exercise of the 
rights of defence is respected.

19. Should the parties concerned fail to introduce a settle-
ment submission, the procedure leading to the final deci-
sion in their regard will follow the general provisions, in 
particular Articles 10(2), 12(1) and 15(1) of Regulation 
(EC) No 773/2004, instead of those regulating the settle-
ment procedure.

2.3. Settlement submissions

20. Parties opting for a settlement procedure must introduce 
a formal request to settle in the form of a settlement submis-
sion. The settlement submission provided for in Article 
10a(2) of Regulation (EC) No 773/2004 should contain:

(a) an acknowledgement in clear and unequivocal terms 
of the parties’ liability for the infringement summarily 
described as regards its object, its possible implementation, 
the main facts, their legal qualification, including the 
party’s role and the duration of their participation in the 
infringement in accordance with the results of the settle-
ment discussions;

(b) an indication11 of the maximum amount of the fine the 
parties foresee to be imposed by the Commission and which 
the parties would accept in the framework of a settlement 
procedure;

(c) the parties’ confirmation that, they have been sufficiently 
informed of the objections the Commission envisages 
raising against them and that they have been given sufficient 
opportunity to make their views known to the Commission;

(d) the parties’ confirmation that, in view of the above, they 
do not envisage requesting access to the file or requesting to 
be heard again in an oral hearing, unless the Commission 
does not reflect their settlement submissions in the state-
ment of objections and the decision;

11 This would result from the discussions as set out in points 16 and 17.

(e) the parties’ agreement to receive the statement of objec-
tions and the final decision pursuant to Articles 7 and 23 of 
Regulation (EC) No 1/2003 in an agreed official language 
of the European Community.

21. The acknowledgments and confirmations provided by 
the parties in view of settlement constitute the expression of 
their commitment to cooperate in the expeditious handling 
of the case following the settlement procedure. However, 
those acknowledgments and confirmations are conditional 
upon the Commission meeting their settlement request, 
including the anticipated maximum amount of the fine.

22. Settlement submissions cannot be withdrawn unilater-
ally by the parties which have provided them. The statement 
of objections would be deemed to have endorsed the settle-
ment submissions if it reflects their cntents on the issues 
mentioned in point 20(a). Additionally, for a final decision 
to be deemed to have reflected the settlement submissions, 
it should not impose a fine which exceeds the maximum 
amount indicated therein.

2.4. Statement of objections and reply

23. Pursuant to Article 10(1) of Regulation (EC) No 
773/2004, the notification of a written statement of objec-
tions to each of the parties against whom objections are 
raised is a mandatory preparatory step before adopting 
any final decision. Therefore, the Commission will issue 
a statement of objections also in a settlement procedure12.

24. For the parties’ rights of defence to be exercised effec-
tively, the Commission should hear their views on the objec-
tions against them and supporting evidence before adopting 
a final decision and take them into account by amending its 
preliminary analysis, where appropriate13. The Commission 
must be able not only to accept or reject the parties’ relevant 
arguments expressed during the administrative procedure, 
but also to make its own analysis of the matters put forward 
by them in order to either abandon such objections because 
they have been shown to be unfounded or to supplement 
and reassess its arguments both in fact and in law, in support 
of the objections which it maintains.

25. By introducing a formal settlement request in the 
form of a settlement submission prior to the notifica-
tion of the statement of objections, the parties concerned 
enable the Commission to effectively take their views 
into account14 already when drafting the statement of 
objections, rather than only before the consultation of 
the Advisory Committee on Restrictive Practices and 

12 In the context of settlement procedures, statements of objections 
should contain the information necessary to enable the parties to corrobo-
rate that it reflects their settlement submissions.
13 In line with settled case-law, the Commission shall base its decisions 
only on objections on which the parties concerned have been able to 
comment and, to this end, they shall be entitled to have access to the 
Commission’s file, subject to the legitimate interest of undertakings in 
the protection of their business secrets.
14 In this regard, recital 2 of Regulation (EC) No 622/2008 states: ‘(…) 
Such early disclosure should enable the parties concerned to put forward 
their views on the objections which the Commission intends to raise 
against them as well as on their potential liability’.
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Dominant Positions (hereinafter the ‘Advisory Committee’) 
or before the adoption of the final decision15.

26. Should the statement of objections reflect the parties’ 
settlement submissions, the parties concerned should within 
a time-limit of at least two weeks set by the Commission 
in accordance with Articles 10a(3) and 17(3) of Regulation 
(EC) No 773/2004, reply to it by simply confirming (in 
unequivocal terms) that the statement of objections corre-
sponds to the contents of their settlement submissions 
and that they therefore remain committed to follow the 
settlement procedure. In the absence of such a reply, the 
Commission will take note of the party’s breach of its 
commitment and may also disregard the party’s request to 
follow the settlement procedure.

27. The Commission retains the right to adopt a statement 
of objections which does not reflect the parties’ settlement 
submission. If so, the general provisions in Articles 10(2), 
12(1) and 15(1) of Regulation (EC) No 773/2004 will 
apply. The acknowledgements provided by the parties 
in the settlement submission will be disregarded by the 
Commission and cannot be used as evidence against any of 
the parties to the proceedings. Hence, the parties concerned 
will no longer be bound by their settlement submissions and 
will be granted a time-limit allowing them, upon request, 
to present their defence anew, including the possibility to 
access the file and to request an oral hearing..

2.5. Commission decision and settlement reward

28. Upon the parties’ replies to the statement of objec-
tions confirming their commitment to settle, Regulation 
(EC) No 773/2004 allows the Commission to proceed, 
without any other procedural step, to the adoption of 
the subsequent final decision pursuant to Articles 7 and/
or 23 of Regulation (EC) No 1/2003, after consultation 
of the Advisory Committee pursuant to Article 14 of 
Regulation (EC) No 1/2003. In particular, this implies that 
no oral hearing or access to the file may be requested by 
those parties once their settlement submissions have been 
reflected by the statement of objections, in line with Articles 
12(2) and 15(1a) of Regulation (EC) No 773/2004.

29. The Commission retains the right to adopt a final posi-
tion which departs from its preliminary position expressed 
in a statement of objections endorsing the parties’ settle-
ment submissions, either in view of the opinion provided 
by the Advisory Committee or for other appropriate 
considerations in view of the ultimate decisional autonomy 
of the Commission to this effect. However, should the 
Commission opt to follow that course, it will inform the 
parties and notify to them a new statement of objections in 
order to allow for the exercise of their rights of defence in 
accordance with the applicable general rules of procedure. It 
follows that the parties will then be entitled to have access 
to the file, to request an oral hearing and to reply to the 
statement of objections. The acknowledgments provided by 

15 As required by Article 11(1) of Regulation (EC) No 773/2004 and Article 
27(1) of Regulation (EC) No 1/2003, respectively.

the parties in the settlement submissions will be disregarded 
by the Commission and will not be used in evidence against 
any of the parties to the proceedings..

30. The final amount of the fine in a particular case is deter-
mined in the decision finding an infringement pursuant 
to Article 7 and imposing a fine pursuant to Article 23 of 
Regulation (EC) No 1/2003.

31. In line with the Commission’s practice, the fact that 
an undertaking cooperated with the Commission under 
this Notice during the administrative procedure will be 
indicated in the final decision, so as to explain the reason 
for the level of the fine.

32. Should the Commission decide to reward a party for 
settlement in the framework of this Notice, it will reduce 
by 10 % the amount of the fine to be imposed after the 10 
% cap has been applied having regard to the Guidelines on 
the method of setting fines imposed pursuant to Article 
23(2)(a) of Regulation (EC) No 1/2003 (8). Any specific 
increase for deterrence16 used in their regard will not exceed 
a multiplication by two.

33. When settled cases involve also leniency applicants, the 
reduction of the fine granted to them for settlement will be 
added to their leniency reward.

3. GENERAL CONSIDERATIONS

34. This Notice applies to any case pending before the 
Commission at the time of or after its publication in the 
Official Journal of the European Union.

35. Access to settlement submissions is only granted to 
those addressees of a statement of objections who have not 
requested settlement, provided that they commit - together 
with the legal counsels getting access on their behalf - not 
to make any copy by mechanical or electronic means of any 
information in the settlement submissions to which access 
is being granted and to ensure that the information to be 
obtained from the settlement submission will solely be used 
for the purposes of judicial or administrative proceedings for 
the application of the Community competition rules at issue 
in the related proceedings. Other parties such as complain-
ants will not be granted access to settlement submissions.

36. The use of such information for a different purpose 
during the proceeding may be regarded as lack of coop-
eration within the meaning of points 12 and 27 of the 
Leniency Notice. Moreover, if any such use is made after 
the Commission has already adopted a prohibition decision 
in the proceedings, the Commission may, in any legal 
proceedings before the Community Courts, ask the Court 
to increase the fine in respect of the responsible undertaking. 
Should the information be used for a different purpose, 
at any point in time, with the involvement of an outside 
counsel, the Commission may report the incident to the bar 
of that counsel, with a view to disciplinary action.

16 Point 30 of the Guidelines on fines.
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37. Settlement submissions made under this Notice will 
only be transmitted to the competition authorities of 
the Member States pursuant to Article 12 of Regulation 
(EC) No 1/2003, provided that the conditions set out in 
the Network Notice17 are met and provided that the level 
of protection against disclosure awarded by the receiving 
competition authority is equivalent to the one conferred 
by the Commission.

38. Upon the applicant’s request, the Commission may 
accept that settlement submissions be provided orally. Oral 
settlement submissions will be recorded and transcribed at 
the Commission’s premises. In accordance with Article 19 
of Regulation (EC) No 1/2003 and Articles 3(3) and 17(3) 
of Regulation (EC) No 773/2004 undertakings making oral 
settlement submissions will be granted the opportunity to 
check the technical accuracy of the recording, which will 
be available at the Commission’s premises and to correct 
the substance of their oral settlement submissions and the 
accuracy of the transcript without delay.

39. In line with paragraph 26a of the Commission Notice on 
the co-operation between the Commission and the courts 
of the EU Member States in the application of Articles 101 
and 102 of the Treaty, the Commission will not at any time 
transmit settlement submissions to national courts for use 
in actions for damages for breaches of those Treaty provi-
sions18. This paragraph is without prejudice to the situation 
referred to in Article 6(7) of Directive 2014/104/EU of the 
European Parliament and of the Council19.

40. The Commission considers that normally public 
disclosure of documents and written or recorded state-
ments (including settlement submissions) received in the 
context of this Notice would undermine certain public or 
private interests, for example the protection of the purpose 
of inspections and investigations, within the meaning 
of Article 4 of Regulation (EC) No 1049/2001 of the 
European Parliament and of the Council of 30 May 2001 
regarding public access to European Parliament, Council 
and Commission documents20, even after the decision has 
been taken.

41. Final decisions taken by the Commission under 
Regulation (EC) No 1/2003 are subject to judicial review 
in accordance with Article 230 of the Treaty. Moreover, 
as provided in Article 229 of the Treaty and Article 31 
of Regulation (EC) No 1/2003, the Court of Justice has 
unlimited jurisdiction to review decisions on fines adopted 
pursuant to Article 23 of Regulation (EC) No 1/2003.

17 Commission Notice on cooperation within the Network of Competition 
Authorities (OJ C 101, 27.4.2004, p. 43).
18 Commission Notice on the co-operation between the Commission and 
the courts of the EU Member States in the application of Articles 101 and 
102 TFEU (OJ C 101, 27.4.2004, p. 54), as amended by the Communication 
from the Commission on Amendments to the Commission Notice on the 
cooperation between the Commission and courts of the EU Member States 
in the application of Articles 81 and 82 EC (OJ C 256, 5.8.2015, p. 5).
19 Directive 2014/104/EU of the European Parliament and of the Council 
of 26 November 2014 on certain rules governing actions for damages 
under national law for infringements of the competition law provisions of 
the Member States and of the European Union (OJ L 349, 5.12.2014, p. 1).
20 OJ L 145, 31.5.2001, p. 43.

Overview of the procedure leading to the adoption of a 
(settlement) Decision pursuant to Articles 7 and 23 of 
Regulation No (EC) 1/2003

I. Investigation as usual

- Parties may express their interest in a hypothetical 
settlement.

II. Exploratory steps regarding settlement

- Letter to all companies (and MS) informing of the deci-
sion to initiate proceedings in view of settlement (Article 
11(6)) and requesting them to express their interest in 
settlement.

III. Bilateral rounds of settlement discussions

- Disclosure and exchange of arguments on potential 
objections, liability, fines range.

- Disclosure of evidence used to establish potential objec-
tions, liability, fines.

- Disclosure of other non-confidential versions of docu-
ments in the file, when justified.

IV. Settlement

- Conditional settlement submissions by the companies, 
jointly represented where applicable.

- DG COMP sends acknowledgement of receipt.

V. ‘Settled’ statement of objections

- Notification of streamlined SO endorsing company’s 
settlement submissions, where appropriate.

- Company’s reply to SO confirming clearly that it reflects 
its settlement submission.

VI. ‘Settlement’ Decision pursuant to Articles 7 and 23 of 
Regulation No (EC) 1/2003

- Advisory Committee on a draft streamlined final decision.

If College of Commissioners agrees:

- Adoption of streamlined final decision.
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30. Decision No 2011/695 of the President of the European Commission of 
13 October 2011 on the function and terms of reference of the hearing officer in 
certain competition proceedings

The President of the European Commission,

Having regard to the Treaty on European Union, Having 
regard to the Treaty on the Functioning of the European 
Union, Having regard to the Agreement on the European 
Economic Area, Having regard to the Rules of Procedure 
of the Commission1, and in particular Article 22 thereof, 
Whereas:

(1) Under the system for competition law enforcement 
established under the Treaty on the Functioning of the 
European Union (hereinafter ‘the Treaty’), the Commission 
investigates and decides on cases by administrative decision, 
subject to judicial review by the Court of Justice of the 
European Union (hereinafter ‘the Court of Justice’). 

(2) The Commission has to conduct its competition proceed-
ings fairly, impartially and objectively and must ensure 
respect of the procedural rights of the parties concerned 
as set out in Council Regulation (EC) No 1/2003 of 16 
December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty2, 
Council Regulation (EC) No 139/2004 of 20 January 2004 
on the control of concentrations between undertakings (the 
EC Merger Regulation)3, Commission Regulation (EC) 
No 773/2004 of 7 April 2004 relating to the conduct of 
proceedings by the Commission pursuant to Articles 81 
and 82 of the EC Treaty 4, and Commission Regulation 
(EC) No 802/2004 of 7 April 2004 implementing Council 
Regulation (EC) No 139/2004 on the control of concentra-
tions between undertakings5, as well as in the relevant 
case-law of the Court of Justice. In particular, the right 
of the parties concerned to be heard before the adoption 
of any individual decision adversely affecting them is a 
fundamental right of European Union law recognised 
by the Charter of Fundamental Rights, and in particular 
Article 41 thereof6.

(3) In order to ensure the effective exercise of the procedural 
rights of the parties concerned, other involved parties 
within the meaning of Article 11(b) of Regulation (EC) No 
802/2004 (hereinafter ‘other involved parties’), complain-
ants within the meaning of Article 7(2) of Regulation (EC) 
No 1/2003 (hereinafter ‘complainants’) and persons other 
than those referred to in Articles 5 and 11 of Regulation 
(EC) No 773/2004 and third persons within the meaning 
of Article 11 of Regulation (EC) No 802/2004 (herein-
after ‘third persons’) involved in competition proceedings, 
responsibility for safeguarding the observance of such rights 
should be entrusted to an independent person experienced 

1  OJ L 308, 8.12.2000, p. 26.
2  OJ L 1, 4.1.2003, p. 1.
3  OJ L 24, 29.1.2004, p. 1.
4  OJ L 123, 27.4.2004, p. 18.
5  OJ L 133, 30.4.2004, p. 1.
6  OJ C 303, 14.12.2007, p. 1.

in competition matters who has the integrity necessary to 
contribute to the objectivity, transparency and efficiency of 
those proceedings.

(4) The Commission created the function of hearing officer 
for these purposes in 1982, revised it in Commission 
Decision 94/810/ECSC, EC of 12 December 1994 on 
the terms of reference of hearing officers in competition 
procedures before the Commission7 and in Commission 
Decision 2001/462/EC, ECSC of 23 May 2001 on the 
terms of reference of hearing officers in certain competition 
proceedings8. It is now necessary to clarify and further 
strengthen the role of the hearing officer and to adapt the 
terms of reference of the hearing officer in the light of 
developments in Union competition law.

(5) The function of the hearing officer has been generally 
perceived as an important contribution to the competition 
proceedings before the Commission due to the indepen-
dence and expertise that hearing officers have brought 
to these proceedings. In order to ensure the continued 
independence of the hearing officer from the Directorate-
General for Competition, he or she should be attached, for 
administrative purposes, to the member of the Commission 
with special responsibility for competition.

(6) The hearing officer should be appointed in accordance 
with the rules laid down in the Staff Regulations of Officials 
and the Conditions of Employment of Other Servants 
of the European Union. In accordance with those rules, 
consideration may also be given to candidates who are not 
officials of the Commission. Transparency as regards the 
appointment, termination of appointment and transfer of 
hearing officers should be ensured.

(7) The Commission may appoint one or more hearing 
officers and should provide for their supporting staff. Where 
the hearing officer perceives a conflict of interests in the 
performance of his or her functions, the hearing officer 
should cease from acting on a case. If the hearing officer 
is unable to act, his or her role should be carried out by 
another hearing officer.

(8) The hearing officer should operate as an independent 
arbiter who seeks to resolve issues affecting the effective 
exercise of the procedural rights of the parties concerned, 
other involved parties, complainants or interested third 
persons where such issues could not be resolved through 
prior contacts with the Commission services responsible 
for the conduct of competition proceedings, which must 
respect these procedural rights.

7  OJ L 330, 21.12.1994, p. 67.
8  OJ L 162, 19.6.2001, p. 21.
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(9) The terms of reference of the hearing officer in compe-
tition proceedings should be framed in such a way as 
to safeguard the effective exercise of procedural rights 
throughout proceedings before the Commission pursuant 
to Articles 101 and 102 of the Treaty and Regulation (EC) 
No 139/2004, in particular the right to be heard.

(10) In order to strengthen this role, the hearing officer 
should be attributed with the function of safeguarding 
the effective exercise of procedural rights of undertakings 
and associations of undertakings in the context of the 
Commission’s powers of investigation under Chapter V of 
Regulation (EC) No 1/2003, as well as pursuant to Article 14 
of Regulation (EC) No 139/2004 which empowers the 
Commission to impose fines on undertakings and asso-
ciations of undertakings. The hearing officer should also be 
attributed with specific functions during this investigative 
phase in relation to claims for legal professional privilege, the 
privilege against self-incrimination, deadlines for replying to 
decisions requesting information pursuant to Article 18(3) 
of Regulation (EC) No 1/2003, as well as with regard to 
the right of undertakings and associations of undertakings 
subject to an investigative measure by the Commission under 
Chapter V of Regulation (EC) No 1/2003 to be informed 
of their procedural status, namely whether they are subject 
to an investigation and, if so, the subject matter and purpose 
of that investigation. In assessing claims made in relation to 
privilege against self-incrimination, the hearing officer may 
consider whether undertakings make clearly unfounded 
claims for protection merely as a delaying tactic.

(11) The hearing officer should be able to facilitate the 
resolution of claims that a document is covered by legal 
professional privilege. To this end, if the undertaking or 
association of undertakings making the claim agrees, the 
hearing officer will be allowed to examine the document 
concerned and make an appropriate recommendation, 
referring to the applicable case-law of the Court of Justice.

(12) The hearing officer should be responsible for deciding 
whether a third person shows a sufficient interest to be 
heard. Consumer associations that apply to be heard should 
be generally regarded as having a sufficient interest, where 
the proceedings concern products or services used by end-
consumers or products or services that constitute a direct 
input into such products or services.

(13) The hearing officer should decide whether to admit 
complainants and interested third persons to the oral 
hearing, taking into account the contribution they can make 
to the clarification of the relevant facts of the case.

(14) The right of the parties concerned to be heard before 
a final decision adversely affecting their interests is taken 
is guaranteed through their right to reply in writing to the 
preliminary position of the Commission, as set out in the 
statement of objections and their right to develop their 
arguments, if they so request, at the oral hearing. In order to 
exercise these rights effectively, parties to whom a statement 
of objections has been addressed have the right of access to 
the Commission’s investigation file.

(15) In order to safeguard the effective exercise of the rights 
of defence of parties to whom a statement of objections has 
been addressed, the hearing officer should be responsible 
for ensuring that disputes about access to the file or about 
the protection of business secrets and other confidential 
information between those parties and the Commission’s 
Directorate-General for Competition are resolved. In 
exceptional circumstances, the hearing officer may suspend 
the running of the time period in which an addressee of 
a statement of objections should reply to that statement 
until a dispute about access to file has been resolved, if the 
addressee would not be in a position to reply within the 
deadline granted and an extension would not be an adequate 
solution at that point in time.

(16) In order to safeguard the effective exercise of procedural 
rights while respecting the legitimate interests of confiden-
tiality, the hearing officer should, where appropriate, be able 
to order specific measures for access to the Commission’s 
file. In particular, the hearing officer should have the power 
to decide that parts of the file are made accessible to the 
party requesting access in a restricted manner, for example 
by limiting the number or category of persons having access, 
and the use of the information being accessed.

(17) The hearing officer should be responsible for deciding 
on requests for the extension of time limits set for the reply 
to a statement of objections, a supplementary statement of 
objections or a letter of facts or time limits within which 
other involved parties, complainants or interested third 
persons may make comments, in case of disagreement 
between any such person and the Directorate-General for 
Competition.

(18) The hearing officer should promote the effectiveness 
of the oral hearing, by, inter alia, taking all appropriate 
preparatory measures, including the circulation, in due time 
before the hearing, of a provisional list of participants and 
a provisional agenda.

(19) The oral hearing allows the parties to whom the 
Commission has addressed a statement of objections 
and other involved parties to further exercise their right 
to be heard by developing their arguments orally before 
the Commission, which should be represented by the 
Directorate-General for Competition as well as other 
services that contribute to the further preparation of a 
decision to be taken by the Commission. It should provide 
an additional opportunity to ensure that all relevant facts - 
whether favourable or unfavourable to the parties concerned, 
including the factual elements relating to the gravity and 
duration of the alleged infringement - are clarified as much 
as possible. The oral hearing should also allow the parties 
to present their arguments as to the matters that may be of 
importance for the possible imposition of fines.

(20) To ensure the effectiveness of oral hearings, the hearing 
officer may allow the parties to whom a statement of objec-
tions has been addressed, other involved parties, complain-
ants, other persons invited to the hearing, the Commission 
services and the authorities of the Member States to ask 
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questions during the hearing. The oral hearing should not 
be public so as to guarantee that all participants can express 
themselves freely. Therefore, information disclosed during 
the oral hearing should not be used for a purpose other 
than judicial and/or administrative proceedings for the 
application of Articles 101 and 102 of the Treaty. Where 
justified to protect business secrets and other confidential 
information, the hearing officer should be able to hear 
persons in a closed session.

(21) Parties to the proceedings which offer commitments 
pursuant to Article 9 of Regulation (EC) No 1/2003, as 
well as parties which engage in settlement procedures in 
cartel cases pursuant to Article 10a of Regulation (EC) 
No 773/2004, should be able to call upon the hearing officer 
in relation to the effective exercise of their procedural rights.

(22) The hearing officer should report on the respect for the 
effective exercise of procedural rights throughout competi-
tion proceedings. Moreover, and separately from his or her 
reporting function, the hearing officer should also be able 
to make observations on the further progress and objectivity 
of the proceedings and thereby contribute to ensuring that 
competition proceedings are concluded on the basis of a 
sound assessment of all relevant facts.

(23) When disclosing information about natural persons, 
the hearing officer should have regard, in particular, to 
Regulation (EC) No 45/2001 of the European Parliament 
and of the Council of 18 December 2000 on the protection 
of individuals with regard to the processing of personal data 
by the Community institutions and bodies and on the free 
movement of such data9.

(24) Decision 2001/462/EC, ECSC should be repealed,

has decided as follows:

CHAPTER 1 - Role, appointment and 
duties of the hearing officer

Article 1 The Hearing Officer

1. There shall be one or more hearing officers for competi-
tion proceedings, whose powers and functions are laid down 
in the present decision.

2. The hearing officer shall safeguard the effective exercise 
of procedural rights throughout competition proceed-
ings before the Commission for the implementation of 
Articles 101 and 102 of the Treaty, and under Regulation 
(EC) No 139/2004 (hereinafter ‘competition proceedings’). 

Article 2 Appointment, Termination of Appointment and 
Deputising

1. The Commission shall appoint the hearing officer. The 
appointment shall be published in the Official Journal 

9  OJ L 8, 12.1.2001, p. 1.

of the European Union. Any interruption, termination 
or transfer of the hearing officer shall be the subject of a 
reasoned decision of the Commission. That decision shall 
be published in the Official Journal of the European Union.

2. The hearing officer shall be attached, for administrative 
purposes, to the member of the Commission with special 
responsibility for competition (hereinafter ‘the competent 
member of the Commission’). 

3. Where the hearing officer is unable to act, his or her 
role shall be carried out by another hearing officer. If no 
hearing officer is able to act, the competent member of 
the Commission, where appropriate after consultation 
of the hearing officer, shall designate another competent 
Commission official, who is not involved in the case in 
question, to carry out the hearing officer’s duties.

4. In case of an actual or potential conflict of interests, 
the hearing officer shall refrain from acting on a case. 
Paragraph 3 shall apply.

Article 3 Method of Operation

1. In exercising his or her functions, the hearing officer shall 
act independently.

2. In exercising his or her functions, the hearing officer shall 
take account of the need for effective application of the 
competition rules in accordance with Union legislation in 
force and the principles laid down by the Court of Justice.

3. In exercising his or her functions, the hearing officer shall 
have access to any files relating to competition proceedings.

4. The hearing officer shall be kept informed by the director 
responsible for investigating the case in the Directorate-
General for Competition (hereinafter ‘the director respon-
sible’) about the development of the procedure.

5. The hearing officer may present observations on any 
matter arising out of any Commission competition 
proceeding to the competent member of the Commission.

6. If the hearing officer makes reasoned recommendations 
to the competent member of the Commission or takes 
decisions as foreseen in this decision, the hearing officer 
shall provide a copy of these documents to the director 
responsible and the Legal Service of the Commission.

7. Any issue regarding the effective exercise of the proce-
dural rights of the parties concerned, other involved parties 
within the meaning of Article 11(b) of Regulation (EC) 
No 802/2004 (hereinafter ‘the other involved parties’), 
complainants within the meaning of Article 7(2) of 
Regulation (EC) No 1/2003 (hereinafter ‘complainants’) 
and interested third persons within the meaning of Article 5 
of this Decision involved in such proceedings shall first be 
raised by those persons with the Directorate-General for 
Competition. If the issue is not resolved, it may be referred 
to the hearing officer for independent review. Requests 
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related to a measure for which a time limit applies must be 
made in due time, within the original time limit.

CHAPTER 2 - Investigation

Article 4 Procedural rights in the investigation phase

1. The hearing officer shall safeguard the effective exercise of 
procedural rights which arise in the context of the exercise 
of the Commission’s powers of investigation under Chapter 
V of Regulation (EC) No 1/2003 and in proceedings that 
can result in the imposition of fines pursuant to Article 14 
of Regulation (EC) No 139/2004.

2. In particular, the hearing officer shall have the following 
functions, subject to Article 3(7): 

(a) The hearing officer may be asked by undertakings or 
associations of undertakings to examine claims that a 
document required by the Commission in the exercise of 
powers conferred on it pursuant to Article 18, 20 or 21 
of Regulation (EC) No 1/2003, in inspections pursuant 
to Article 13 of Regulation (EC) No 139/2004 or in the 
context of investigatory measures in proceedings that can 
result in the imposition of fines pursuant to Article 14 of 
Regulation (EC) No 139/2004 and which was withheld 
from the Commission is covered by legal professional 
privilege, within the meaning of the case-law of the Court 
of Justice. The hearing officer may only review the matter if 
the undertaking or association of undertakings making the 
claim consent to the hearing officer viewing the information 
claimed to be covered by legal professional privilege as well 
as related documents that the hearing officer considers 
necessary for his or her review. Without revealing the poten-
tially privileged content of the information, the hearing 
officer shall communicate to the director responsible and 
the undertaking or association of undertakings concerned 
his or her preliminary view, and may take appropriate steps 
to promote a mutually acceptable resolution. Where no 
resolution is reached, the hearing officer may formulate a 
reasoned recommendation to the competent member of the 
Commission, without revealing the potentially privileged 
content of the document. The party making the claim shall 
receive a copy of this recommendation.

(b) Where the addressee of a request for information 
pursuant to Article 18(2) of Regulation (EC) No 1/2003 
refuses to reply to a question in such a request invoking the 
privilege against self-incrimination, as determined by the 
case-law of the Court of Justice, it may refer the matter, in 
due time following the receipt of the request, to the hearing 
officer. In appropriate cases, and having regard to the need 
to avoid undue delay in proceedings, the hearing officer 
may make a reasoned recommendation as to whether the 
privilege against self-incrimination applies and inform the 
director responsible of the conclusions drawn, to be taken 
into account in case of any decision taken subsequently 
pursuant to Article 18(3) of Regulation (EC) No 1/2003. 
The addressee of the request shall receive a copy of the 
reasoned recommendation.

(c) Where the addressee of a decision requesting informa-
tion pursuant to Article 18(3) of Regulation (EC) No 
1/2003 considers that the time limit imposed for its reply 
is too short, it may refer the matter to the hearing officer, 
in due time before the expiry of the original time limit set. 
The hearing officer shall decide on whether an extension 
of the time limit should be granted, taking account of the 
length and complexity of the request for information and 
the requirements of the investigation.

(d) Undertakings or associations of undertakings subject 
to an investigative measure by the Commission under 
Chapter V of Regulation (EC) No 1/2003 shall have the 
right to be informed of their procedural status, namely 
whether they are subject to an investigation and, if so, the 
subject matter and purpose of that investigation. If such 
an undertaking or association of undertakings considers 
that it has not been properly informed by the Directorate-
General for Competition of its procedural status, it may 
refer the matter to the hearing officer for resolution. The 
hearing officer shall take a decision that the Directorate-
General for Competition will inform the undertaking or 
association of undertakings that made the request of their 
procedural status. This decision shall be communicated to 
the undertaking or association of undertakings that made 
the request.

CHAPTER 3 - Applications to be heard

Article 5 Interested third persons

1. Applications to be heard from persons other than 
those referred to in Articles 5 and 11 of Regulation (EC) 
No 773/2004 and third persons within the meaning of 
Article 11 of Regulation (EC) No 802/2004 (herein-
after ‘third persons’) shall be made in accordance with 
Article 13(1) of Regulation (EC) No 773/2004 and 
Article 16 of Regulation (EC) No 802/2004. Applications 
shall be submitted in writing and explain the applicant’s 
interest in the outcome of the procedure.

2. The hearing officer shall decide as to whether third 
persons are to be heard after consulting the director 
responsible. In assessing whether a third person shows 
a sufficient interest, the hearing officer shall take into 
account whether and to what extent the applicant is 
sufficiently affected by the conduct which is the subject 
of the competition proceedings or whether the applicant 
fulfils the requirements of Article 18(4) of Regulation 
(EC) No 139/2004.

3. Where the hearing officer considers that an applicant 
has not shown a sufficient interest to be heard, he or she 
shall inform the applicant in writing of the reasons thereof. 
A time limit shall be fixed within which the applicant may 
make known its views in writing. If the applicant makes 
known its views in writing within the time limit set by the 
hearing officer and the written submission does not lead 
to a different assessment, that finding shall be stated in a 
reasoned decision which shall be notified to the applicant.
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4. The hearing officer shall inform parties to competi-
tion proceedings as from the initiation of proceedings 
pursuant to Article 11(6) of Regulation (EC) No 1/2003 
or Article 6(1)(c) of Regulation (EC) No 139/2004 of the 
identities of interested third persons to be heard, unless such 
disclosure would significantly harm a person or undertaking.

Article 6 Right to an oral hearing; participation of 
complainants and third persons in the oral hearing

1. At the request of parties to whom the Commission 
has addressed a statement of objections or other involved 
parties, the hearing officer shall conduct an oral hearing 
so that such parties can further develop their written 
submissions.

2. The hearing officer may, where appropriate and after 
consulting the director responsible, decide to afford 
complainants and interested third persons within the 
meaning of Article 5 the opportunity to express their views 
at the oral hearing of the parties to which a statement 
of objections has been issued, provided they so request 
in their written comments. The hearing officer may also 
invite representatives from competition authorities from 
third countries to attend the oral hearing as observers in 
accordance with agreements concluded between the Union 
and third countries.

CHAPTER 4 - Access to file, 
confidentiality and business secrets

Article 7 Access to File and Access to Documents and 
Information

1. Where a party which has exercised its right of access to 
the file has reason to believe that the Commission has in 
its possession documents which have not been disclosed to 
it and that those documents are necessary for the proper 
exercise of the right to be heard, it may make a reasoned 
request for access to these documents to the hearing officer, 
subject to Article 3(7). 

2. Subject to Article 3(7), other involved parties, complain-
ants and interested third persons within the meaning of 
Article 5 may make a reasoned request to the hearing officer 
in the circumstances listed hereafter:

(a) Other involved parties who have reason to believe that 
they have not been informed of the objections addressed 
to the notifying parties in accordance with Article 13(2) of 
Regulation (EC) No 802/2004.

(b) A complainant who has been informed by the 
Commission of its intention to reject a complaint pursuant 
to Article 7(1) of Regulation (EC) No 773/2004 and has 
reason to believe that the Commission has in its possession 
documents which have not been disclosed to it and that 
those documents are necessary for the proper exercise of 
its rights in accordance with Article 8(1) of Regulation 
(EC) No 773/2004.

(c) A complainant who considers that it has not received 
a copy of the non-confidential version of the statement of 
objections in accordance with Article 6(1) of Regulation 
(EC) No 773/2004 or that the non-confidential version of 
the statement of objections has not been established in a 
manner which enables it to exercise its rights effectively, with 
the exception of cases where the settlement procedure applies.

(d) An interested third person within the meaning of 
Article 5 of this Decision who has reason to believe that it 
has not been informed of the nature and subject matter of 
a procedure in accordance with Article 13(1) of Regulation 
(EC) No 773/2004 and Article 16(1) of Regulation (EC) 
No 802/2004. The same applies to a complainant in a case 
to which the settlement procedure applies who has reason 
to believe that it has not been informed of the nature 
and subject matter of the procedure in accordance with 
Article 6(1) of Regulation (EC) No 773/2004.

3. The hearing officer shall take a reasoned decision on a 
request addressed to him or her under paragraph 1 or 2 and 
communicate such decision to the person that made the 
request and to any other person concerned by the procedure.

Article 8 Business secrets and other confidential 
information

1. Where the Commission intends to disclose information 
which may constitute a business secret or other confidential 
information of any undertaking or person, the latter shall 
be informed in writing of this intention and the reasons 
thereof by the Directorate-General for Competition. A time 
limit shall be fixed within which the undertaking or person 
concerned may submit any written comments.

2. Where the undertaking or person concerned objects to 
the disclosure of the information it may refer the matter 
to the hearing officer. If the hearing officer finds that the 
information may be disclosed because it does not constitute 
a business secret or other confidential information or 
because there is an overriding interest in its disclosure that 
finding shall be stated in a reasoned decision which shall 
be notified to the undertaking or person concerned. The 
decision shall specify the date after which the information 
will be disclosed. This date shall not be less than 1 week 
from the date of notification.

3. Paragraphs 1 and 2 shall apply mutatis mutandis to the 
disclosure of information by publication in the Official 
Journal of the European Union.

4. Where appropriate in order to balance the effective exer-
cise of a party’s rights of defence with legitimate interests 
of confidentiality, the hearing officer may decide that parts 
of the file which are indispensable for the exercise of the 
party’s rights of defence will be made accessible to the party 
requesting access in a restricted manner, the details of which 
shall be determined by the hearing officer.
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CHAPTER 5 - Extension of time limits

Article 9 Requests for extension of time limits

1. If an addressee of a statement of objections considers 
that the time limit imposed for its reply to the statement 
of objections is too short, it may seek an extension of that 
time limit by means of a reasoned request addressed to 
the director responsible. Such a request must be made 
in due time before the expiry of the original time limit 
in proceedings pursuant to Articles 101 and 102 of the 
Treaty and at least 5 working days before the expiry of 
the original time limit in proceedings under Regulation 
(EC) No 139/2004. If such a request is not granted or 
the addressee of the statement of objections making the 
request disagrees with the length of the extension granted, 
it may refer the matter to the hearing officer for review 
before the expiry of the original time limit. After hearing 
the director responsible, the hearing officer shall decide 
on whether an extension of the time limit is necessary 
to allow the addressee of a statement of objections to 
exercise its right to be heard effectively, while also having 
regard to the need to avoid undue delay in proceedings. 
In proceedings pursuant to Articles 101 and 102 of the 
Treaty, the hearing officer shall take into account, among 
others, the following elements:

(a) the size and complexity of the file;

(b) whether the addressee of the statement of objections 
making the request has had prior access to information;

(c) any other objective obstacles which may be faced by the 
addressee of the statement of objections making the request 
in providing its observations.

For the purposes of assessing point (a) of the first subpara-
graph, the number of infringements, the alleged duration 
of the infringement(s), the size and number of documents 
and the size and complexity of expert studies may be taken 
into consideration.

2. If other involved parties, a complainant or an interested 
third person within the meaning of Article 5 considers 
that the time limit to make its views known is too short, 
it may seek an extension of that time limit by means of a 
reasoned request addressed to the director responsible in 
due time before the expiry of the original time limit. If 
such a request is not granted or the other involved party, 
complainant or interested third person disagrees with this 
decision, it may refer the matter to the hearing officer for 
review. After hearing the director responsible, the hearing 
officer shall decide on whether an extension of the time 
limit should be granted.

CHAPTER 6 - The oral hearing

Article 10 Organisation and function

1. The hearing officer shall organise and conduct the 
hearings provided for in the provisions implementing 

Articles 101 and 102 of the Treaty and Regulation (EC) 
No 139/2004.

2. The oral hearing shall be conducted by the hearing officer 
in full independence.

3. The hearing officer shall ensure that the hearing is prop-
erly conducted and shall contribute to the objectivity of 
the hearing itself and of any decision taken subsequently.

4. The hearing officer shall ensure that the oral hearing 
provides addressees of the statement of objections, other 
involved parties, as well as complainants and interested third 
persons within the meaning of Article 5 which have been 
admitted to the oral hearing, with sufficient opportunity 
to develop their views as to the preliminary findings of the 
Commission.

Article 11 Preparation of the oral hearing

1. The hearing officer shall be responsible for the preparation 
of the oral hearing and shall take all appropriate measures 
in that regard. In order to ensure the proper preparation of 
the oral hearing, the hearing officer may, after consulting 
the director responsible, supply in advance to the persons 
invited to the hearing a list of questions on which they are 
invited to make known their views. The hearing officer may 
also indicate to the persons invited to the hearing the focal 
areas for debate, having regard, in particular, to the facts and 
issues that the addressees of a statement of objections who 
have requested an oral hearing want to raise.

2. For this purpose, after consulting the director respon-
sible, the hearing officer may hold a meeting with the 
persons invited to the hearing and, where appropriate, the 
Commission services, in order to prepare for the hearing 
itself.

3. The hearing officer may also ask for prior written notifica-
tion of the essential contents of the intended statements of 
persons invited to the hearing.

4. The hearing officer may set a time limit for all persons 
invited to the oral hearing to provide a list of participants 
who will attend on their behalf. The hearing officer shall 
make this list available to all persons invited to the oral 
hearing in due time before the date of the hearing.

Article 12 Timing and conduct

1. After consulting the director responsible, the hearing 
officer shall determine the date, the duration and the place 
of the hearing. Where a postponement is requested, the 
hearing officer shall decide whether or not to allow it.

2. The hearing officer shall decide whether new documents 
should be admitted during the hearing and which persons 
should be heard on behalf of a party.

3. The hearing officer may allow the parties to whom a 
statement of objections has been addressed, other involved 
parties, complainants, other persons invited to the hearing, 
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the Commission services and the authorities of the Member 
States to ask questions during the hearing. To the extent 
that, exceptionally, a question cannot be answered in whole 
or in part at the oral hearing, the hearing officer may allow 
the reply to be given in writing within a set time limit. Such 
written reply shall be distributed to all participants in the 
oral hearing, unless the hearing officer decides otherwise 
in order to protect the rights of defence of an addressee of 
a statement of objections or the business secrets or other 
confidential information of any person.

4. Where required by the need to ensure the right to be 
heard, the hearing officer may, after consulting the director 
responsible, afford the parties concerned, other involved 
parties, complainants or interested third persons within 
the meaning of Article 5 the opportunity to submit further 
written comments after the oral hearing. The hearing officer 
shall fix a date by which such submissions may be made. 
The Commission shall not be obliged to take into account 
written comments received after that date.

Article 13 Protection of business secrets and confidentiality 
at the oral hearing

Each person shall normally be heard in the presence of all 
other persons invited to attend the oral hearing. The hearing 
officer may also decide to hear persons separately in a closed 
session, having regard to their legitimate interest in the 
protection of their business secrets and other confidential 
information.

CHAPTER 7 - Interim report and right 
to make observations

Article 14 Interim report and observations

1. The hearing officer shall submit an interim report to the 
competent member of the Commission on the hearing 
and the conclusions he or she draws with regard to the 
respect for the effective exercise of procedural rights. The 
observations in this report shall concern procedural issues 
including the following:

(a) disclosure of documents and access to the file;

(b) time limits for replying to the statement of objections;

(c) the observance of the right to be heard;

(d) the proper conduct of the oral hearing.

A copy of the report shall be given to the Director-General 
for Competition, to the director responsible and to the other 
competent services of the Commission.

2. In addition to, and separately from, the report referred to 
in paragraph 1, the hearing officer may make observations on 
the further progress and impartiality of the proceedings. In 
so doing, the hearing officer shall seek to ensure in particular 
that, in the preparation of draft Commission decisions, due 
account is taken of all the relevant facts, whether favourable 

or unfavourable to the parties concerned, including the factual 
elements relevant to the gravity and duration of any infringe-
ment. Such observations may relate to, inter alia, the need for 
further information, the withdrawal of certain objections, the 
formulation of further objections or suggestions for further 
investigative measures pursuant to Chapter V of Regulation 
(EC) No 1/2003.

The Director-General for Competition, the director respon-
sible and the Legal Service shall be informed of such 
observations.

CHAPTER 8 - Commitments and 
settlements

Article 15 Commitments and settlements

1. Parties to the proceedings which offer commitments to 
meet the concerns expressed to them by the Commission 
in its preliminary assessment pursuant to Article 9 of 
Regulation (EC) No 1/2003 may call upon the hearing 
officer at any stage in the procedure pursuant to Article 9, 
in order to ensure the effective exercise of their procedural 
rights.

2. Parties to proceedings in cartel cases which engage in 
settlement discussions pursuant to Article 10a of Regulation 
(EC) No 773/2004 may call upon the hearing officer at any 
stage during the settlement procedure in order to ensure the 
effective exercise of their procedural rights.

CHAPTER 9 - Final report

Article 16 Content and transmission prior to the adoption 
of a decision

1. The hearing officer shall, on the basis of the draft decision 
to be submitted to the Advisory Committee in the case in 
question, prepare a final report in writing on the respect for 
the effective exercise of procedural rights, as referred to in 
Article 14(1), at any stage of the proceedings. That report 
will also consider whether the draft decision deals only with 
objections in respect of which the parties have been afforded 
the opportunity of making known their views.

2. The final report shall be submitted to the competent 
member of the Commission, the Director-General for 
Competition, the director responsible and the other compe-
tent services of the Commission. It shall be communicated 
to the competent authorities of the Member States and, in 
accordance with the provisions on cooperation laid down in 
Protocols 23 and 24 of the EEA Agreement, to the EFTA 
Surveillance Authority.

Article 17 Submission to the Commission and publication

1. The hearing officer’s final report shall be presented to the 
Commission together with the draft decision submitted 
to it, in order to ensure that, when it reaches a decision on 
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an individual case, the Commission is fully apprised of all 
relevant information as to the course of the procedure and 
that the effective exercise of procedural rights has been 
respected throughout the proceedings.

2. The final report may be modified by the hearing officer 
in the light of any amendments to the draft decision prior 
to its adoption by the Commission.

3. The Commission shall communicate the hearing officer’s 
final report, together with the decision, to the addressees 
of the decision. It shall publish the hearing officer’s final 
report in the Official Journal of the European Union, 
together with the decision, having regard to the legitimate 
interest of undertakings in the protection of their business 
secrets.

CHAPTER 10 - Final provisions

Article 18 Repeal and transitional provision

1. Decision 2001/462/EC, ECSC is repealed.

2. Procedural steps already taken under Decision 2001/462/
EC, ECSC shall continue to have effect. In relation to 
investigatory measures that were taken before the entry 
into force of this Decision, the hearing officer may decline 
to exercise his or her powers pursuant to Article 4.

In cases where the initiation of proceedings pursuant 
to Article 11(6) of Regulation (EC) No 1/2003 or the 
initiation of proceedings pursuant to Article 6(1)(c) of 
Regulation (EC) No 139/2004 took place before the 
entry into force of the present Decision, the interim 
report pursuant to Article 14 of the present Decision and 
the final report pursuant to Article 16 shall not cover the 
investigation phase, unless the hearing officer decides 
otherwise.

Article 19 Entry into force

This Decision shall enter into force on the day following its 
publication in the Official Journal of the European Union.
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31. Commission Notice No 2011/C 308/06 of 20 October 2011 on best practices 
for the conduct of proceedings concerning Articles 101 and 102 TFEU

1. Scope and purpose of the notice

1. The principal purpose of this notice is to provide practical 
guidance on the conduct of proceedings before the European 
Commission (Commission) concerning Articles 101 and 
102 of the Treaty on the Functioning of the European 
Union (TFEU)1 in accordance with Regulation (EC) 
No 1/2003 2, its Implementing Regulation 3 and the case 
law of the Court of Justice of the European Union. In this 
regard, the notice seeks to increase understanding of the 
Commission’s investigation process 4 and thereby enhance 
the efficiency of investigations and ensure a high degree of 
transparency and predictability in the process. The notice 
covers the main proceedings 5 concerning alleged infringe-
ments of Articles 101 and 102 TFEU.

2. Infringement proceedings against Member States 
based notably on Article 106 TFEU in conjunction with 
Articles 101 and 102 TFEU fall outside the scope of this 
notice. Nor does it apply to proceedings under the Merger 
Regulation 6 or to State aid proceedings 7.

3. Proceedings concerning the application of Articles 101 
and 102 TFEU (hereafter generally referred to as 
“proceedings”) are in particular regulated by Regulation 
(EC) No 1/2003 and the Implementing Regulation. The 
Commission’s notices on access to file 8 and handling of 
complaints 9, as well as the terms of reference of the hearing 
officer 10 are also relevant for the conduct of proceedings. 
As regards submissions of reports of economic experts and 
submission of quantitative data, reference is made to the 
Best Practices on the submission of economic evidence 11. 
This notice should therefore not be taken as an exhaustive 
account of all measures governing proceedings before the 
Commission. The notice should be read in conjunction with 
other such instruments and any relevant jurisprudence.

4. The investigation of cartels, as defined in the Leniency 
Notice 12, may also be subject to the specific procedures on 
applications for leniency and on settlements 13. These specific 
procedures are not covered by this notice. Moreover, the 
particular nature of cartel proceedings in some circumstances 
requires special provisions, in order not to interfere with 
possible leniency applications 14 or settlement discussions 15. 
These special provisions are indicated where applicable.

5. This notice is structured in the following way. Section 2 
sets out the procedure followed during the investigative 
phase. This part is relevant for any investigation regardless 

1 With effect from 1 December 2009, Articles 81 and 82 of the EC 
Treaty have become Articles 101 and 102 respectively of the TFEU. The 
two sets of provisions are in substance identical. For the purposes of this 
document, references to Articles 101 and 102 TFEU should be understood 
as references to Articles 81 and 82 of the EC Treaty when appropriate.
2 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 
and 82 of the Treaty (OJ L 1, 4.1.2003, p. 1), as amended by Council 
Regulation (EC) No 411/2004 of 26 February 2004 repealing Regulation 
(EEC) No 3975/87 and amending Regulations (EEC) No 3976/87 and (EC) 
No 1/2003, in connection with air transport between the Community and 
third countries (OJ L 68, 6.3.2004, p. 1) and Council Regulation (EC) No 
1419/2006 of 25 September 2006 repealing Regulation (EEC) No 4056/86 
laying down detailed rules for the application of Articles 85 and 86 of the 
Treaty to maritime transport, and amending Regulation (EC) No 1/2003 as 
regards the extension of its scope to include cabotage and international 
tramp services (OJ L 269, 28.9.2006, p. 1).
3 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the 
conduct of proceedings by the Commission pursuant to Articles 81 and 82 
of the EC Treaty (OJ L 123, 27.4.2004, p. 18), as amended by Commission 
Regulation (EC) No 622/2008 of 30 June 2008 amending Regulation (EC) 
No 773/2004, as regards the conduct of settlement procedures in cartel 
cases (OJ L 171, 1.7.2008, p. 3).
4 This notice applies exclusively to the Commission’s procedures for the 
enforcement of Articles 101 and 102 TFEU and does not concern the 
national competition authorities when they apply these provisions.
5 This notice does not deal with specific procedures, for example for 
imposing fines on undertakings having provided misleading information, 
refused to submit to inspections or breached seals affixed by officials (see 
Article 23(1) of Regulation (EC) No 1/2003). It covers neither decisions on 
interim measures pursuant to Article 8 of Regulation (EC) No 1/2003 nor 
decisions on finding of inapplicability pursuant to Article 10 of Regulation 
(EC) No 1/2003.
6 See Council Regulation (EC) No 139/2004 of 20 January 2004 on the 
control of concentrations between undertakings (OJ L 24, 29.1.2004, p. 1). 
See in this respect the Directorate-General for Competition’s Best Practices 
on the conduct of EC Merger Proceedings of 20 January 2004, published 
on the Directorate-General for Competition’s website (http://ec.europa.
eu/competition/mergers/legislation/proceedings.pdf).
7 See Council Regulation (EC) No 659/1999 of 22 March 1999 laying 
down detailed rules for the application of Article 93 (now Article 108 
TFEU) of the EC Treaty (OJ L 83, 27.3.1999, p. 1). See in this respect the 
Commission notice on a Code of Best Practice for the conduct of State 
aid control procedures (OJ C 136, 16.6.2009, p. 13).

8 Commission notice on the rules for access to the Commission file in 
cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 
57 of the EEA Agreement and Council Regulation (EC) No 139/2004 (OJ 
C 325, 22.12.2005, p. 7).
9 Commission notice on the handling of complaints by the Commission 
under Articles 81 and 82 of the EC Treaty (OJ C 101, 27.4.2004, p. 65).
10 Decision C(2011) 5742 of the President of the European Commission 
of 13 October 2011 on the function and terms of reference of the hearing 
officer in certain competition proceedings.
11 Staff working paper on Best Practices for the submission of economic 
evidence and data collection in cases concerning the application of 
Articles 101 and 102 TFEU and merger cases, http://ec.europa.eu/
competition/index_en.html
12 Commission notice on immunity from fines and reduction of fines 
in cartel cases (OJ C 298, 8.12.2006, p. 17) (Leniency Notice), i.e. secret 
“agreements and/or concerted practices between two or more competitors 
aimed at coordinating their competitive behaviour on the market and/or 
influencing the relevant parameters of competition through practices such 
as the fixing of purchase or selling prices or other trading conditions, the 
allocation of production or sales quotas, the sharing of markets including 
bid-rigging, restrictions of imports or exports and/or anti-competitive 
actions against other competitors. Such practices are among the most 
serious violations of (Article 101 TFEU)”.
13 Commission Regulation (EC) No 622/2008 of 30 June 2008 amending 
Regulation (EC) No 773/2004, as regards the conduct of settlement 
procedures in cartel cases (OJ L 171, 1.7.2008, p. 3); Commission notice on 
the conduct of settlement procedures in view of the adoption of Decisions 
pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 
in cartel cases OJ C 167, 2.7.2008, p. 1.
14 It should be noted that the Commission may disregard any application 
for immunity from fines on the ground that it has been submitted after 
the statement of objections has been issued (see paragraphs 14 and 29 
of the Leniency Notice).
15 The Commission may disregard any application for immunity from fines 
or reductions of fines under the Leniency Notice on the ground that it has 
been submitted after the expiry of the time limit set for parties to declare 
in writing whether they envisage engaging in settlement discussions (see 
paragraph 13 of the Settlement Notice).
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of whether it leads to a prohibition decision (Article 7 
of Regulation (EC) No 1/2003), a commitment decision 
(Article 9 of Regulation (EC) No 1/2003) or a rejection 
of complaint decision (Article 7 of the Implementing 
Regulation). Section 3 describes the main procedural steps 
and rights of defence in the context of procedures leading 
to prohibition decisions. Section 4 describes the specific 
features of the commitment procedure. Section 5 covers 
rejection of complaints. The remaining sections are of 
general application: Section 6 describes the limits to use of 
information, Section 7 deals with the adoption, notification 
and publication of decisions and Section 8 with future 
revisions.

6. This notice is notably built upon the experience to date 
in the application of Regulation (EC) No 1/2003 and 
the Implementing Regulation. It reflects the views of 
the Commission at the time of publication and will be 
applied as from the date of publication for pending 16 and 
future cases. The specific features of an individual case may 
however require an adaptation of, or deviation from this 
notice, depending on the case at issue.

7. This notice does not create any new rights or obligations, 
nor alter, the rights or obligations which arise from the 
Treaty on the Functioning of the European Union (TFEU), 
Regulation (EC) No 1/2003, the Implementing Regulation 
and the case law of the Court of Justice of the European 
Union.

8. The Commission encourages the use of electronic infor-
mation (e-mails or digital devices) for any case-related 
correspondence.

2. The investigative phase

2.1. Origin of cases

9. A case concerning an alleged infringement of Article 101 
or 102 TFEU may be based on a complaint by undertakings, 
other natural and legal persons and even Member States.

10. Information from citizens and undertakings is impor-
tant in triggering investigations by the Commission. The 
Commission therefore encourages citizens and undertakings 
to inform it about suspected infringements of the competi-
tion rules 17. This can be done either by lodging a formal 
complaint 18 or by simply providing market information to 
the Commission. Anyone who is able to show a legitimate 
interest as a complainant, and who submits a complaint in 
compliance with form C 19, enjoys certain procedural rights. 
The details of the procedure to be followed are set out in 

the Implementing Regulation and in the notice on the 
handling of complaints. Natural and legal persons, other 
than complainants, which show a sufficient interest to be 
heard and which are admitted to the proceedings by the 
hearing officer also enjoy certain procedural rights in accor-
dance with Article 13 of the Implementing Regulation.

11. The Commission may also open a case on its own 
initiative (ex officio). It may do so when certain facts have 
been brought to its attention, or further to information 
gathered in the context of sector enquiries, informal meet-
ings with industry, monitoring of markets or on the basis of 
information exchanged within the European Competition 
Network (ECN) or with competition authorities of third 
countries. Cartel cases can also be initiated on the basis of 
an application for leniency by one of the cartel members.

2.2. Initial assessment and case allocation

12. All cases, irrespective of their origin, are subject to an 
initial assessment phase. During this phase the Commission 
examines whether the case merits further investigation 20 
and, if so, provisionally defines its focus, in particular with 
regard to the parties, the markets and the conduct to be 
investigated. During this phase, the Commission may 
make use of investigative measures such as requests for 
information in accordance with Article 18(2) of Regulation 
(EC) No 1/2003.

13. In practice, the system of initial assessment means that 
some cases will be discarded at a very early stage because 
they are not deemed to merit further investigation. In this 
regard, the Commission focuses its enforcement resources 
on cases where it appears likely that an infringement may 
be found, in particular on cases with the most significant 
impact on the functioning of competition in the internal 
market and risk of consumer harm, as well as on cases which 
are likely to contribute to defining EU competition policy 
and/or to ensuring the coherent application of Articles 101 
and/or 102 TFEU  21.

14. This initial assessment phase also attempts to address, 
at an early stage, the allocation of cases within the ECN. 
Regulation (EC) No 1/2003 introduced the possibility of 
reallocating cases to other network members if they are well 
placed to deal with them. Accordingly, the Commission 
may reallocate a case to a national competition authority 
and vice versa 22.

19 See Article 5(1) of the Implementing Regulation.
20 The Court of Justice of the European Union has recognised that 
the Commission is entitled to give differing degrees of priority to the 
complaints that it receives. This is settled case law since Case T-24/90, 
Automec v Commission (hereinafter “Automec II”) (1992) ECR II-2223, 
para 85.
21 The Commission has made public a non-exhaustive list of criteria 
which it intends to use when examining whether or not complaints show 
a sufficient “European Union interest”. The criteria were published in the 
Annual Report on Competition Policy 2005, adopted in June 2006. See as 
well paragraph 44 of the notice on handling of complaints.
22 See paragraphs 5 to 15 of the Commission notice on cooperation 
within the Network of Competition Authorities (OJ C 101, 27.4.2004, 
p. 43).

16 With regard to cases which are pending at the time of the publication 
of this document, the latter will apply to any procedural steps that remain 
to be taken after publication.
17 Or, when appropriate, the relevant national competition authority.
18 Pursuant to Article 7(2) of Regulation (EC) No 1/2003. Under Articles 5 
to 9 of the Implementing Regulation, formal complaints have to fulfil 
certain requirements. Information contained in submissions that do not 
respect these requirements may nevertheless be taken into account as 
market information.
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15. When the first investigative measure is addressed to 
them (normally a request for information 23 or an inspec-
tion), addressees are informed of the fact that they are 
subject to a preliminary investigation and about the subject 
matter and purpose of such investigation. In the context 
of requests for information, they will further be reminded 
that if the behaviour under investigation is confirmed to 
have taken place this might constitute an infringement of 
Articles 101 and/or 102 TFEU. After having received a 
request for information or being subject to an inspection, 
parties 24 may at any time inquire with the Directorate-
General for Competition about the status of the investiga-
tion, including before the opening of proceedings. If such 
an undertaking considers that it has not been properly 
informed by the Directorate-General for Competition of 
its procedural status, it may refer the matter to the hearing 
officer for resolution, after having raised the matter with 
the Directorate-General for Competition 25. The hearing 
officer shall take a decision that the Directorate-General 
for Competition will inform the undertaking or association 
of undertakings that made the request of their procedural 
status. This decision shall be communicated to the under-
taking or association of undertakings that made the request. 
If at any stage during the initial assessment phase, the 
Commission decides not to investigate the case further (and 
thus not to open proceedings), the Commission will, at its 
own initiative, inform the party subject to the preliminary 
investigation thereof.

16. In cases based on a complaint, the Commission will 
endeavour to inform complainants within four months 
from the receipt of the complaint of the action that it 
proposes to take with regard to the complaint 26. This time 
frame is indicative and will depend on the circumstances 
of the individual case and whether the Directorate-General 
for Competition has received sufficient information from 
the complainant or third parties, notably in response to its 
requests for information, in order for it to decide whether 
or not to investigate the case further.

2.3. Opening of proceedings

17. The Commission will open proceedings 27 under 
Article 11(6) of Regulation (EC) No 1/2003 when the 
initial assessment leads to the conclusion that the case 
merits further investigation and where the scope of the 
investigation has been sufficiently defined.

18. The opening of proceedings determines the allocation of 
the case within the ECN 28 and in relation to the parties and 
the complainant, if applicable. It also signals a commitment 
on the part of the Commission to further investigate the 

case. The Commission will thus allocate resources to the case 
and will endeavour to deal with the case in a timely manner.

19. The decision to open proceedings identifies the parties 
subject to the proceedings and briefly describes the scope 
of the investigation. In particular, it sets out the behaviour 
constituting the alleged infringement of Articles 101 and/or 
102 TFEU to be covered by the investigation and normally 
identifies the territory and sector(s) where that behaviour 
takes place.

20. Pursuant to Article 2 of the Implementing Regulation, 
the Commission may make the opening of proceedings 
public. The Commission’s policy is to publish the opening 
of proceedings on the website of the Directorate-General 
for Competition and issue a press release, unless such 
publication may harm the investigation.

21. The parties subject to the investigation are informed 
orally or in writing of the opening of proceedings suffi-
ciently in advance before the opening of proceedings is 
made public so as to enable them to prepare their own 
communication (in particular in relation to shareholders, 
the financial institutions and the press).

22. It should be emphasised that the opening of proceed-
ings does not prejudge in any way the existence of an 
infringement. It merely indicates that the Commission will 
further pursue the case. This important clarification will be 
mentioned in the decision opening the proceedings (noti-
fied to the parties), as well as in all public communications 
concerning the opening of the case.

23. The opening of proceedings does not limit the right of 
the Commission to extend the scope and/or the addressees 
of the investigation at a later point in time. In case of such 
an extension of the scope of the investigation, the measures 
in paragraphs (20) to (21) apply.

24. In cartel cases, the opening of proceedings normally 
takes place simultaneously with the adoption of the 
Statement of Objections (see paragraph (4) above), though 
it may take place earlier.

2.4. Languages

25. Pursuant to Article 3 of Regulation No 1 29, documents 
which the Commission sends to an undertaking based in 
the European Union will be drafted in the language of the 
Member State in which the undertaking is based.

27 According to Article 2 of the Implementing Regulation, the Commission 
may decide to initiate proceedings with a view to adopting a decision 
(e.g. a decision finding an infringement or a commitment decision) at any 
point in time, but no later than the date on which it issues a statement 
of objections, a preliminary assessment (as referred to in Article 9(1) 
of Regulation (EC) No 1/2003) or a notice pursuant to Article 27(4) of 
Regulation (EC) No 1/2003, whichever is the earlier.
28 The opening of proceedings relieves the national competition 
authorities of their competence to apply Articles 101 and 102 TFEU, see 
Article 11(6) of Regulation (EC) No 1/2003.

23 See Case T-99/04 AC Treuhand v Commission [2008] ECR II-1501, 
para. 56.
24 In this notice, “parties” are defined as the parties subject to the 
investigation. If not explicitly mentioned, “parties” does not include 
complainants and admitted third persons (also referred to as “third 
parties” in this notice).
25 Article 4(2)(d) of the terms of reference of the hearing officer.
26 Notice on the handling of complaints, paragraph 61.
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26. Pursuant to Article 2 of that same Regulation, docu-
ments which an undertaking sends to the Commission 
may be drafted in any one of the official languages of the 
European Union selected by the sender. The reply and 
subsequent correspondence will be drafted in the same 
language.

27. In order to avoid delays due to translation, the addressees 
may waive their right to receive the text in the language 
resulting from the above rule and opt for another language. 
Duly authorised language waivers can be given for some 
specific documents and/or for the whole procedure.

28. As regards simple requests for information it is standard 
practice to send the cover letter in the language of the 
addressee’s location or in English (including a reference to 
Article 3 of Regulation No 1) and to attach the question-
naire in English. The addressee is also clearly informed - in 
the language of the addressee’s location - of its right to 
obtain a translation of the cover letter and/or questionnaire 
into the language of the addressee’s location, as well as the 
right to reply in that language. This practice allows for 
more expeditious treatment of information requests, while 
preserving the rights of addressees.

29. The Statement of Objections, Preliminary Assessment 
and decisions pursuant to Articles 7, 9 and 23(2) of 
Regulation (EC) No 1/2003 are notified in the authentic 
language of the addressee unless it has signed the above 
mentioned language waiver.

30. Pursuant to Article 2 of Regulation No 1, the reply 
and the subsequent correspondence addressed to the 
complainant will be in the language of their complaint.

31. Participants in the oral hearing may request to be 
heard in an EU official language other than the language 
of proceedings. In that case, interpretation will be provided 
during the oral hearing, as long as sufficient advance notice 
of this requirement is given to the hearing officer.

2.5. Information requests

32. Pursuant to Article 18 of Regulation (EC) No 1/2003, 
the Commission is empowered to require undertakings and 
associations of undertakings to provide it with all necessary 
information. Information can be requested by letter (“simple 
request” (Article 18(2)) or by decision (Article 18(3)) 30. 
It should be underlined that requests for information 
are regularly sent not only to the undertakings under 
investigation, but also to other undertakings or associations 
of undertakings which may have information relevant for 
the case.

2.5.1. Scope of request for information

33. Pursuant to Article 18 of Regulation (EC) No 1/2003, 
the Commission may require undertakings and associa-
tions of undertakings to provide all necessary information. 
Information is necessary, in particular, if it may enable the 
Commission to verify the existence of the alleged infringe-
ment referred to in the request. The Commission enjoys a 
margin of appreciation in this respect 31.

34. It is for the Commission to define the scope and the 
format of the request for information. Where appropriate, 
the Directorate-General for Competition might however 
discuss with the addressees the scope and the format of the 
request for information. This may be particularly useful in 
cases of requests concerning quantitative data 32.

35. When, in a reply to a request for information, undertak-
ings submit manifestly irrelevant information (in particular 
documents which are clearly not related to the subject 
matter of the investigation), the Directorate-General for 
Competition may, in order not to unnecessarily burden the 
often voluminous administrative file, return such informa-
tion to the addressee of the request as early as possible after 
having received the reply. A short notice reporting this fact 
will be put in the file.

2.5.2. Self-incrimination

36. Where the addressee of a request for information 
pursuant to Article 18(2) of Regulation (EC) No 1/2003 
refuses to reply to a question in such a request invoking the 
privilege against self-incrimination, as defined by the case 
law of the Court of Justice of the European Union 33, it may 
refer the matter in due time following the receipt of the 
request to the hearing officer, after having raised the matter 
with the Directorate-General for Competition before 
the expiry of the original time limit set 34. In appropriate 
cases, and having regard to the need to avoid undue delay 
in proceedings, the hearing officer may make a reasoned 
recommendation as to whether the privilege against self-
incrimination applies and inform the director responsible of 
the conclusions drawn, to be taken into account in case of 
any decision taken subsequently pursuant to Article 18(3) 
of Regulation (EC) No 1/2003. The addressee of the request 
shall receive a copy of the reasoned recommendation. The 

30 Non-respect of an Article 18(3) decision requesting information 
(supplying incomplete information or not respecting the time limit set 
out) can lead to fines and periodic penalties, see Articles 23 and 24 of 
Regulation (EC) No 1/2003. Submitting incorrect or misleading information 
may lead to fines being imposed both in case of an Article 18(2) letter and 
an Article 18(3) decision (see Article 23 of Regulation (EC) No 1/2003).
31 As regards the Commission’s discretion in shaping the enquiry, see Case 
T-141/94 Thyssen Stahl v Commission [1999] ECR II-347, paragraph 110; 
Case T-9/99 HFB and Others v Commission [2002] ECR II-1487, para-
graph 384; Case T-48/00 Corus UK v Commission [2004] ECR II-2325, 
paragraph 212. In exercising its discretion, the Commission is bound by 
the principle of proportionality and, in relation to Article 18(3) decisions, 
must respect the privilege against self-incrimination.
32 See the Best Practices on the submission of economic evidence.
33 See for example Case C-301/04 P Commission v SGL, [2006] ECR 
I-5915, which specifies that addressees of an Article 18(3) decision may 
be required to provide pre-existing documents, such as minutes of cartel 
meetings, even if those documents may incriminate the party providing 
them.
34 Article 4(2)(b) of the terms of reference of the hearing officer.

29 EEC Council: Regulation No 1 determining the languages to be 
used by the European Economic Community (OJ 17, 6.10.1958, p. 385; 
Consolidated version of 1.1.2007).
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addressee of an Article 18(3) decision will be reminded of 
the privilege against self-incrimination as defined by case 
law of the Court of Justice of the European Union 35.

2.5.3. Time limits

37. The request for information specifies which informa-
tion is required and fixes the time limit within which the 
information is to be provided.

38. Addressees are given a reasonable time limit to reply 
to the request, according to the length and complexity of 
the request taking into account the requirements of the 
investigation. In general, this time limit will be at least two 
weeks from the receipt of the request. If from the outset, it 
is considered that a longer period is required, the time limit 
to reply to the request will be set accordingly. When the 
scope of the request is limited, for example if it only covers 
a short clarification of information previously provided or 
information readily available to the addressee of the request, 
the time limit will normally be shorter (one week or less).

39. If they have difficulties responding within the time limit 
set, addressees may ask for it to be extended. A reasoned 
request should be made or confirmed in writing (letter 
or e-mail), sufficiently in advance of the expiry of the 
time limit. If the Commission considers the request to be 
justified, additional time (depending on the complexity of 
the information asked and other factors) will be granted. 
The Commission may also agree with the addressee of the 
request that certain parts of the requested information 
that are of particular importance or easily available for 
the addressee will be supplied within a shorter time limit, 
whereas additional time will be granted for supplying the 
remaining information.

40. Where the addressee of a decision requesting informa-
tion pursuant to Article 18(3) Regulation (EC) No 1/2003 
is unable to resolve its concerns about the time limit through 
the procedure outlined above, it may refer the matter to 
the hearing officer. Such a request should be made in due 
time before the expiry of the original time limit set 36. The 
hearing officer shall decide on whether an extension of the 
time limit should be granted, taking account of the length 
and complexity of the request for information and the 
requirements of the investigation.

2.5.4. Confidentiality

41. The cover letter of the request for information also 
requires the addressee to indicate whether it considers that 
information provided in the reply is confidential. In that 
case, in accordance with Article 16(3) of the Implementing 
Regulation, the addressee must substantiate its claims 
individually with regard to each item of information and 
provide a non-confidential version of the information. Such 
a non-confidential version shall be provided in the same 
format as the confidential information, replacing deleted 
passages by summaries thereof. Unless otherwise agreed, 

a non-confidential version should be provided at the same 
time as the original submission. If undertakings fail to 
comply with these requirements, the Commission may 
assume that the documents or statements concerned do not 
contain confidential information pursuant to Article 16(4) 
of the Implementing Regulation.

2.5.5. Meetings and other contacts with the parties 
and third parties

42. During the investigative phase, the Directorate-General 
for Competition may hold meetings (or conduct phone 
calls) with the parties subject to the proceedings, complain-
ants, or third parties. In particular, it will hold State of Play 
meetings or may hold triangular meetings as outlined in 
Sections 2.9 or 2.10 below.

43. When a meeting takes place at the request of the 
parties, complainants or third parties, they should as a 
general rule submit in advance a proposed agenda of topics 
to be discussed at the meeting, as well as a memorandum 
or a presentation which covers these issues in more detail. 
After meetings or phone calls on substantive issues, the 
parties, complainants or third parties may substantiate their 
statements or presentations in writing.

44. Any written documentation prepared by the undertak-
ings which attended a meeting that is communicated to the 
Directorate-General for Competition will be put on the file. 
A non-confidential version of such documentation, together 
with a brief note prepared by the Directorate-General for 
Competition, will be made accessible to the parties subject 
to the investigation during their access to the file, if the case 
is further pursued. Subject to any anonymity requests 37 this 
note will mention the undertaking(s) attending the meeting 
(or participating in the phone call relating to substantive 
issues) and the timing and topic(s) covered by the meeting 
(or phone call) 38. Such a brief note will also be prepared 
when the meeting takes place on the Commission’s initiative 
(e.g. State of Play meetings).

45. The Commission may, after a meeting or other informal 
contact with the parties, complainants or third parties, 
request that they provide information in writing pursuant to 
Article 18 of Regulation (EC) No 1/2003 or invite them to 
make a statement pursuant to Article 19 of that Regulation.

2.5.6. Power to take statements (interviews)

46. Regulation (EC) No 1/2003 and the Implementing 
Regulation establish a specific procedure for taking 
statements from natural or legal persons who may be in 
possession of useful information concerning an alleged 
infringement of Articles 101 and 102 TFEU (see Article 19 
of Regulation (EC) No 1/2003 and Article 3 of the 
Implementing Regulation) 39.

37 See paragraph 143 below.
38 The provisions of this section also apply to State of Play meetings and 
triangular meetings (see Section 2.10 below).

35 See footnote 33.
36 Article 4(2)(c) of the terms of reference of the hearing officer.
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47. The Commission may, under this procedure, interview 
by any means, such as by telephone or video conference, any 
natural or legal person who consents to be interviewed for 
the purpose of collecting information relating to the subject 
matter of an investigation.

48. Before taking such statements, the Directorate-General 
for Competition will inform the interviewee of the legal 
basis of the interview, its voluntary nature and the right of 
the interviewee to consult a lawyer. The Directorate-General 
for Competition will further inform the interviewee of 
the purpose of the interview and of its intention to make 
a record of the interview. In practice this will be done by 
providing a document explaining the procedure to be signed 
by the interviewee. In order to enhance the accuracy of the 
statements, a copy of any recording will be made available 
shortly thereafter to the person interviewed for approval.

49. The procedure for taking statements pursuant to 
Article 19 of Regulation (EC) No 1/2003 and Article 3 
of the Implementing Regulation applies only when it 
is expressly agreed between the interviewee and the 
Directorate-General for Competition that the conversation 
will be recorded as a formal interview under Article 19. It is 
within the discretion of the Commission to decide when 
to propose interviews. A party may however also make a 
request to the Directorate-General for Competition to have 
its statement recorded as an interview. Such a request will in 
principle be accepted, subject to the needs and requirements 
of the proper conduct of the investigation.

2.6. Inspections

50. In the context of an investigation the Commission 
has the power to conduct inspections at the premises 
of an undertaking and in certain circumstances at other 
premises, including private premises. The Commission’s 
practice in relation to inspections at the premises of an 
undertaking is currently described in an explanatory note 
available on the website of the Directorate-General for 
Competition 40.

2.7. Legal professional privilege

51. According to the case law of the Court of Justice of 
the European Union 41, the main features of which are 
summarised below, certain communications between lawyer 
and client may, subject to strict conditions, be protected by 
legal professional privilege (also referred to as “LPP”) and 
thus be confidential as regards the Commission, as an excep-
tion to the latter’s powers of investigation and examination of 
documents 42. Communications between lawyer and client are 

protected by legal professional privilege provided that they 
are made for the purpose and interest of the exercise of the 
client’s rights of defence in competition proceedings and that 
they emanate from independent lawyers 43.

52. It is for the undertaking claiming the protection of legal 
professional privilege with regard to a given document to 
provide the Commission with appropriate justification 
and relevant material to substantiate its claim, while not 
being bound to disclose the contents of such document 44. 
Redacted versions removing the parts covered by legal 
professional privilege should be submitted. Where the 
Commission considers that such evidence has not been 
provided, it may order production of the document in 
question and, if necessary, impose on the undertaking 
fines or periodic penalty payments for its refusal either to 
supply such additional necessary evidence or to produce the 
contested document 45.

53. In many cases, a mere cursory look by Commission 
officials, normally during an inspection, at the general layout, 
heading, title or other superficial features of a document will 
enable them to confirm or not the accuracy of the reasons 
invoked by the undertaking. However, an undertaking is 

41 The exclusion of certain communications between lawyers and clients 
from the Commission’s powers of enquiry derives from the general 
principles of law common to the laws of the Member States as clarified 
by the Court of Justice of the European Union: Case 155/79 AM&S 
Europe Limited v Commission (hereinafter “AM&S”) [1982] ECR 1575; 
Order in Case T-30/89 Hilti v Commission (hereinafter “Hilti”) [1990] ECR 
II-163; Joined Cases T-125/03 and T-253/03 Akzo Nobel Chemicals and 
Akcros Chemicals v Commission (hereinafter “Akzo”) [2007] ECR II-3523, 
as confirmed by Case C-550/07 P, Akzo Nobel Chemicals and Akcros 
Chemicals v Commission, judgment of 14 September 2010.
42 The Court of Justice of the European Union has considered that the 
protection of the confidentiality of communications between lawyer and 
client is an essential corollary to the full exercise of the rights of defence 
(AM&S, paragraphs 18 and 23). In any event, the principle of legal 
professional privilege does not prevent a lawyer’s client from disclosing 
the written communications between them if the client considers that it 
is in his interest to do so (AM&S, paragraph 28).
43 AM&S, paragraphs 21, 22 and 27. According to the case law, the 
substantive scope of the protection of legal professional privilege covers 
also, further to written communications with an independent lawyer 
made for the purposes of the exercise of the client’s rights of defence, 
(i) internal notes circulated within an undertaking which are confined to 
reporting the text or the content of communications with independent 
lawyers containing legal advice (Hilti, paragraphs 13, 16 to 18) and (ii) 
preparatory documents prepared by the client, even if not exchanged with 
a lawyer or not created for the purpose of being sent physically to a lawyer, 
provided that they were drawn up exclusively for the purpose of seeking 
legal advice from a lawyer in exercise of the rights of the defence (Akzo, 
paragraphs 120 to 123). As for the personal scope of the protection of 
legal professional privilege, it only applies to the extent that the lawyer is 
independent (i.e. not bound to his client by a relationship of employment); 
in-house lawyers are explicitly excluded from legal professional privilege, 
irrespective of their membership of a Bar or Law Society or their subjection 
to professional discipline and ethics or protection under national law: 
AM&S, paragraphs 21, 22, 24 and 27; Akzo, paragraphs 166 to 168; 
confirmed by ECJ in its judgment of 14 September 2010, Case C-550/07 
P, paragraphs 44 to 51. Moreover, according to the case law, protection 
under legal professional privilege applies only to lawyers entitled to 
practise their profession in one of the EU Member States, regardless of 
the country in which the client lives (AM&S, paragraphs 25 and 26), and 
does not extend to other professional advisers such as patent attorneys, 
accountants, etc. Finally, it shall be observed that the protection of 
legal professional privilege covers, in principle, written communications 
exchanged after the initiation of the administrative procedure that may 
lead to a decision on the application of Articles 101 and/or 102 TFEU or to a 
decision imposing a pecuniary sanction on the undertaking; this protection 
can also extend to earlier written communications made for the purpose 
of exercising rights of the defence and which have a relationship to the 
subject matter of that procedure (AM&S, paragraph 23).

39 This power to take statements pursuant to Article 19 of Regulation (EC) 
No 1/2003 should be distinguished from the power of the Commission, 
during an inspection, to ask any representative or member of staff of the 
undertaking or association of undertakings for explanations on facts or 
documents relating to the subject matter and purpose of the inspection 
and to record the answers, pursuant to Article 20(2)(e) of Regulation 
(EC) No 1/2003.
40 See: http://ec.europa.eu/competition/antitrust/legislation/legislation.
html
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entitled to refuse to allow the Commission officials to take 
even a cursory look, provided that it gives appropriate reasons 
to justify why such a cursory look would be impossible 
without revealing the content of the document 46.

54. Where, in the course of an inspection, the Commission 
officials consider that the undertaking has: (i) not substanti-
ated its claim that the document concerned is covered by 
legal professional privilege; (ii) has only invoked reasons 
that, according to the case law, cannot justify such protec-
tion; or (iii) bases itself on factual assertions that are mani-
festly wrong, the Commission officials may immediately 
read the contents of the document and take a copy of it 
(without using the sealed envelope procedure). However, 
where, in the course of an inspection, the Commission 
officials consider that the material presented by the under-
taking is not of such a nature as to prove that the document 
in question is protected by legal professional privilege 
as defined by the case law of the Court of Justice of the 
European Union, in particular where that undertaking 
refuses to give the Commission officials a cursory look 
at a document, but where it cannot be excluded that the 
document may be protected, the officials may place a copy 
of the contested document in a sealed envelope and bring it 
to the Commission’s premises, with a view to a subsequent 
resolution of the dispute.

55. The hearing officer may be asked by undertakings or 
associations of undertakings to examine claims that a 
document required by the Commission in the exercise of 
Articles 18, 20 or 21 of Regulation (EC) No 1/2003 and 
which was withheld from the Commission is covered by 
legal professional privilege, within the meaning of the 
case law, if the undertaking has been unable to resolve the 
matter with the Directorate-General for Competition 47. The 
undertaking making the claim may refer the matter to the 
hearing officer if they consent to the hearing officer viewing 
the information claimed to be covered by legal professional 
privilege and any other material necessary for the hearing 
officer’s assessment. Without revealing the potentially 
privileged content of the information, the hearing officer 
shall communicate to the director responsible and the 
undertaking or association of undertakings concerned his 
or her preliminary view, and may take appropriate steps to 
promote a mutually acceptable resolution.

56. Where no resolution is reached, the hearing officer may 
formulate a reasoned recommendation to the competent 

member of the Commission, without revealing the poten-
tially privileged content of the document. The party making 
the claim shall receive a copy of this recommendation. If the 
matter is not resolved on this basis, the Commission will 
examine the matter further. Where appropriate, it may 
adopt a decision rejecting the claim.

57. In cases where the undertaking has claimed the protec-
tion of legal professional privilege and has provided reasons 
substantiating its claims, the Commission (with the exception 
of the hearing officer if a claim has been referred to him or her 
on the basis of Article 4(2)(a) of the terms of reference of the 
hearing officer) will not read the contents of the document 
before it has adopted a decision rejecting this claim and 
allowed the undertaking concerned to refer the matter to the 
Court of Justice of the European Union. Thus, if the company 
brings an action for annulment and applies for interim relief 
within the specified time limit, the Commission will not open 
the sealed envelope and will not read the documents until 
the Court of Justice of the European Union has decided on 
this application for interim measures 48.

58. Undertakings making clearly unfounded claims for 
protection under legal professional privilege merely as 
delaying tactics or opposing, without objective justification, 
any cursory look at the documents during an investiga-
tion may be subject to fines pursuant to Article 23(1) of 
Regulation (EC) No 1/2003, if the other conditions of 
this provision are met. Similarly, such actions may be taken 
into account as aggravating circumstances in any decision 
imposing a fine for infringement of Articles 101 and/or 
102 TFEU 49.

2.8. Information exchange between competition 
authorities

59. In the context of an investigation the Commission 
may also exchange information with national compe-
tition authorities pursuant to Article 12 of Regulation 
(EC) No 1/2003. The Commission’s practice in relation to 
these exchanges is currently described in the Commission 
notice on cooperation within the Network of Competition 
Authorities50.

2.9. State of Play meetings

60. Throughout the procedure the Directorate-General 
for Competition endeavours to give, on its own initiative 
or upon request, parties subject to the proceedings ample 
opportunity for open and frank discussions - taking into 
account the stage of the investigation - and to make their 
points of view known.

48 Thus, the Commission will wait until the time limit for bringing an 
action against the rejection decision has expired before reading the 
contents of the contested document. However, since such an action does 
not have suspensory effect, it is for the undertaking concerned to make a 
prompt application for interim relief seeking suspension of operation of 
the decision rejecting the request for legal professional privilege.
49 Akzo, paragraph 89.
50 OJ C 101, 27.4.2004, p. 43.

44 Hence, the mere fact that an undertaking claims that a document is 
protected by legal professional privilege is not sufficient to prevent the 
Commission from reading that document if the undertaking produces no 
relevant material of such a kind (Akzo, paragraph 80; see below). In order 
to substantiate its claim, the undertaking concerned may, in particular, 
inform the Directorate-General for Competition of the author of the 
document and for whom it was intended, explain the respective duties 
and responsibilities of each, and refer to the objective and the context 
in which the document was drawn up. Similarly, it may also mention the 
context in which the document was found, the way in which it was filed 
and any related documents (Akzo, paragraph 80).
45 AM&S, paragraphs 29 to 31. The undertaking may subsequently bring 
an action for the annulment of such a decision, where appropriate, coupled 
with a request for interim relief (AM&S, paragraphs 32; see below).
46 Akzo, paragraphs 81 and 82.
47 Article 4(2)(a) of the terms of reference of the hearing officer.
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61. In this respect the Commission will offer State of Play 
meetings at certain stages of the procedure. State of Play 
meetings, which are completely voluntary in nature for 
the parties, can contribute to the quality and efficiency of 
the decision making process and to ensure transparency 
and communication between the Directorate-General for 
Competition and the parties, notably to inform them of 
the status of the proceedings at key points in the procedure. 
State of Play meetings will only be offered to the parties 
being investigated and not to the complainant (except 
where the Commission has opened proceedings pursuant 
to Article 11(6) of Regulation (EC) No 1/2003 and intends 
to inform the complainant that it will reject its complaint 
by formal letter under Article 7(1) of the Implementing 
Regulation) nor to third parties. Where several parties 
are investigated, State of Play meetings will be offered to 
each party separately. In cartel proceedings, a State of Play 
meeting will be offered as provided for in paragraph (65).

2.9.1. Format of the State of Play meetings

62. State of Play meetings are normally conducted at the 
Commission’s premises, but if appropriate, they may also be 
held by telephone or videoconference. Senior management 
of the Directorate-General for Competition (Director or 
Deputy Director-General) will normally chair the meeting. 
However, in cases involving multiple parties, the meeting 
may be chaired by the responsible head of unit.

2.9.2. Timing of the State of Play meetings

63. The Directorate-General for Competition will offer 
State of Play meetings at several key stages of the case. 
These correspond, in principle (although not normally in 
the context of cartel proceedings), to the following events:

1) Shortly after the opening of proceedings: the 
Directorate-General for Competition will inform the 
parties subject to the proceedings of the issues identified at 
this stage and of the anticipated scope of the investigation. 
This meeting provides the parties with an opportunity to 
react initially to the issues identified and may also serve 
to assist the Directorate-General for Competition in 
deciding on the appropriate framework for its further 
investigation. This meeting may also be used to discuss 
with the parties any relevant language waivers that may 
be appropriate for the conduct of the investigation. The 
Directorate-General for Competition will normally at 
this stage indicate a tentative timetable for the case. Such 
tentative timetable will, if appropriate, be updated at 
following State of Play meetings.

2) At a sufficiently advanced stage in the investigation: 
this meeting gives the parties subject to the proceedings an 
opportunity to understand the Commission’s preliminary 
views on the status of the case following its investigation and 
on the competition concerns identified. The meeting may 
also be used by the Directorate-General for Competition 
and by the parties to clarify certain issues and facts relevant 
for the outcome of the case.

64. Where a Statement of Objections is issued, the parties 
will also be offered a State of Play meeting after their reply 
to the Statement of Objections or after the Oral Hearing, 
should one be held: the parties will at this meeting normally 
be informed of the Commission’s preliminary view on how 
it intends to pursue the case further.

65. In the context of cartel proceedings one State of Play 
meeting will be offered after the oral hearing. Furthermore, 
two specific State of Play Meetings will be offered in the 
context of procedures leading to commitment decisions 
(see Section 4 below) and to complainants where the 
Commission has opened proceedings under Article 11(6) 
of Regulation (EC) No 1/2003 and intends to inform the 
complainant that it will reject its complaint by formal letter 
under Article 7(1) of the Implementing Regulation (see 
Section 5 below).

66. State of Play meetings do not in any way preclude 
discussions between the parties, complainants or third 
parties and the Directorate-General for Competition on 
substance or on timing issues on other occasions throughout 
the procedure as appropriate.

2.10. Triangular meetings

67. In addition to bilateral meetings between the 
Directorate-General for Competition and each individual 
party such as the State of Play meetings, the Commission 
may exceptionally decide to invite the parties subject to 
the proceedings, and possibly also the complainant and/
or third parties, to a so-called “triangular” meeting. Such 
a meeting will be organised if the Directorate-General 
for Competition believes it to be in the interests of the 
investigation to hear the views on, or to verify the accuracy 
of, factual issues of all the parties in a single meeting. Such 
a meeting could be useful to the investigation, for example, 
where two or more opposing views or information have 
been put forward as to key data or evidence.

68. Any triangular meeting would normally take place at 
the initiative of the Commission and on a voluntary basis. 
Triangular meetings are normally chaired by senior manage-
ment of the Directorate-General for Competition (Director 
or Deputy Director-General). A triangular meeting does 
not replace the formal Oral Hearing.

69. Where triangular meetings are held, this should be done 
as early as possible during the investigatory phase (after the 
opening of proceedings and before any issuing of Statement 
of Objections) in order to help the Commission reach a 
conclusion on substantive issues before the Commission 
decides whether to issue a Statement of Objections, although 
the holding of such meetings after the issue of the Statement 
of Objections in appropriate cases is not excluded. Triangular 
meetings should be prepared on the basis of an agenda 
established by the Directorate-General for Competition after 
consulting all parties that agree to attend the meeting. The 
preparation of the meeting may include a mutual exchange of 
non-confidential submissions between the attending parties 
sufficiently in advance of the meeting.
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2.11. Meetings with the Commissioner or the 
Director-General

70. If the parties so request, it is normal practice to offer 
senior officers of the parties subject to the proceedings 
and the complainant an opportunity to discuss the case 
either with the Director-General for competition, the 
Deputy Director-General for antitrust, or if appropriate, 
with the Commissioner responsible for Competition. The 
senior officers may be accompanied by their legal and/or 
economic advisors.

2.12. Review of key submissions

71. In the spirit of encouraging an open exchange of views 
the Commission will, in cases based on formal complaints, 
provide the parties subject to the proceedings, at an early 
stage (unless such is considered to likely prejudice the 
investigation) and at the latest shortly after the opening 
of proceedings, with the opportunity of commenting on a 
non-confidential version of the complaint 51. However, this 
may not be the case where the complaint is rejected at an 
early stage without further in-depth investigation (e.g. based 
on “insufficient grounds for acting”, also known as “lack of 
European Union interest”).

72. Early access to the complaint may allow the parties to 
provide useful information at an early stage of the procedure 
and facilitate the assessment of the case.

73. In the same spirit, the Commission’s objective will be 
to provide the parties subject to the proceedings shortly 
after the opening of proceedings with the opportunity to 
review non-confidential versions of other “key submis-
sions” already submitted to the Commission. This would 
include significant submissions of the complainant or 
interested third parties, but not, for example, replies to 
requests for information. After this early stage, other 
such submissions will only be shared with the parties 
if this is in the interest of the investigation and would 
not risk unduly slowing down the investigative phase. 
The Commission will respect justified requests by the 
complainant or interested third parties for non-disclosure 
of their submissions prior to the issuing of a Statement of 
Objections where they have genuine concerns regarding 
confidentiality, including fears of retaliation and the 
protection of business secrets.

74. The review of key submissions will not be offered in 
the context of cartel proceedings (see paragraph (4) above).

2.13. Possible outcomes of the investigation 
phase

75. Once the Commission has reached a preliminary view of 
the main issues raised by a case, different procedural paths 
may be envisaged.

– The Commission may decide to proceed towards the 
adoption of a Statement of Objections with a view to 

adopting a prohibition decision relating to all or some of 
the issues identified at the opening of proceedings (see 
Section 3 below).

– The parties subject to the investigation may consider 
offering commitments which address the competition 
concerns arising from the investigation, or at least show 
their willingness to discuss such a possibility; in that case, 
the Commission may decide to engage in discussion with 
a view to a commitment decision (see Section 4 below).

– The Commission may decide that there are no grounds to 
continue the proceedings with regard to all or some of the 
parties and close the proceedings accordingly. If the case 
originated via a complaint, the Commission shall, before 
closing the case, give the complainant the possibility to 
express its views (see Section 5 on rejection of complaints).

76. When closing a case in relation to one or several parties 
in multi-party proceedings at an early stage after proceed-
ings have been formally opened, the Commission will 
normally not only notify the decision to those parties 
but also in those cases where the opening of proceedings 
has been made public, note the closure on its website 
and/or issue a press release. The same applies in cases 
where proceedings have not been formally opened but 
the Commission has already made public its investigation 
(e.g. by having confirmed that inspections have taken place).

3. Procedures leading to a prohibition decision

77. An important procedural step in procedures which may 
lead to a prohibition decision is the adoption of a Statement 
of Objections. However, the adoption of a Statement 
of Objections does not prejudge the final outcome of 
the investigation. It may well lead to the closing of the 
case without the adoption of a prohibition decision or a 
commitment decision.

3.1. Right to be heard

78. The right of the parties to the proceedings to be heard 
before a final decision adversely affecting their interests is 
taken is a fundamental principle of EU law. The Commission 
is committed to ensuring that the effective exercise of the 
right to be heard is respected in its proceedings 52.

79. The hearing officers have the function of safeguarding 
the effective exercise of procedural rights, in particular the 
right to be heard, in competition proceedings 53. The hearing 
officers carry out their tasks in full independence from 
the Directorate-General for Competition, and disputes 
arising between the latter and any party subject to the 
proceedings can be brought before the relevant hearing 
officer for resolution.

80. The hearing officer is directly involved throughout anti-
trust proceedings, including in particular the organisation 

51 A non-confidential version of the reply of the party subject to the inves-
tigation to the complaint may thereafter be provided to the complainant.
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and conduct of the oral hearing, if one is held. After the oral 
hearing, and taking into account the parties’ written replies 
to the Statement of Objections, the hearing officer reports 
to the Commissioner responsible for Competition on the 
hearing and the conclusions to be drawn from it. Moreover, 
prior to a final decision being taken by the College of 
Commissioners, the hearing officer informs it whether 
the right to exercise procedural rights effectively has been 
respected throughout the administrative proceedings. The 
final report is sent to the parties subject to the proceedings, 
together with the Commission’s final decision, and is 
published in the Official Journal of the European Union.

3.1.1. Statement of Objections

81. Before adopting a decision adversely affecting the 
interests of an addressee, in particular, a decision finding an 
infringement of Article 101 and 102 TFEU and ordering 
its termination (Article 7 of Regulation (EC) No 1/2003) 
and/or imposing fines (Article 23 of Regulation (EC) 
No 1/2003), the Commission will give the parties subject to 
the proceedings the opportunity to be heard on the matters 
to which the Commission has objected 54. The Commission 
will do this by adopting a Statement of Objections, which 
is notified to each of the parties subject to the proceedings.

3.1.1.1. Purpose and content of the Statement of 
Objections

82. The Statement of Objections sets out the preliminary 
position of the Commission on the alleged infringement of 
Articles 101 and/or 102 TFEU, after an in-depth investiga-
tion. Its purpose is to inform the parties concerned of the 
objections raised against them with a view to enabling them 
to exercise their rights of defence in writing and orally (at 
the hearing). It thus constitutes an essential procedural 
safeguard which ensures that the right to be heard is 
observed. The parties concerned will be provided with all 
the information they need to defend themselves effectively 
and to comment on the allegations made against them.

3.1.1.2. Possible imposition of remedies and argu-
ments of the parties

83. If the Commission intends to impose remedies on 
the parties, in accordance with Article 7(1) of Regulation 
(EC) No 1/2003, the Statement of Objections will indicate 
the remedies envisaged that may be necessary to bring 
the suspected infringement to an end. The information 
given should be sufficiently detailed to allow the parties to 
defend themselves as to the necessity and proportionality 
of the remedies envisaged. If structural remedies are envis-
aged, in accordance with Article 7(1) of Regulation (EC) 
No 1/2003, the Statement of Objections will spell out why 
there is no equally effective behavioural remedy or why the 
Commission considers any equally effective behavioural 
remedy would be more burdensome for the undertaking 
concerned than the structural remedy.

3.1.1.3. Possible imposition of fines and arguments 
of the parties

84. The Statement of Objections will clearly indicate 
whether the Commission intends to impose fines on the 
undertakings, should the objections be upheld (Article 23 of 
Regulation (EC) No 1/2003). In such cases, the Statement 
of Objections will refer to the relevant principles laid down 
in the Guidelines on setting fines 55. In the Statement of 
Objections the Commission will indicate the essential facts 
and matters of law which may result in the imposition of a 
fine, such as the duration and gravity of the infringement 
and that the infringement was committed intentionally 
or by negligence. The Statement of Objections will also 
mention in a sufficiently precise manner that certain facts 
may give rise to aggravating circumstances and, to the extent 
possible, to attenuating circumstances.

85. Although under no legal obligation in this respect, 
in order to increase transparency, the Commission will 
endeavour to include in the Statement of Objections (using 
information available) further matters relevant to any 
subsequent calculation of fines, including the relevant sales 
figures to be taken into account and the year(s) that will 
be considered for the value of such sales. Such information 
may also be provided to the parties after the Statement of 
Objections. In both cases, the parties will be provided with 
an opportunity to comment.

86. Should the Commission intend to depart in its final 
decision from the elements of fact or of law set out in 
the Statement of Objections to the disadvantage of one 
or more parties or should the Commission intend to take 
account of additional inculpatory evidence, the party or 
parties concerned will always be given the opportunity to 
make their views known thereon in an appropriate manner.

87. In the Statement of Objections the Commission will 
also inform parties that in exceptional cases, it may, upon 
request, take account of the undertaking’s inability to 
pay and reduce or cancel the fine that might otherwise 
be imposed if that fine would irretrievably jeopardise the 
economic viability of the undertaking, according to point 
35 of the Guidelines on setting fines 56.

88. The undertakings making such a request should be 
prepared to provide, detailed and up-to-date financial infor-
mation to support their request. Usually, the Directorate-
General for Competition will be in contact with the parties 
in order to collect additional information and/or clarify 
the information obtained, which will allow the parties to 
bring further relevant information to the attention of the 
Commission. When assessing an undertaking’s claim that 
it is unable to pay, the Commission looks in particular 
at the financial statements for recent years and forecasts 
for the current and coming years; at ratios measuring the 
financial strength, profitability, solvency and liquidity; and 
the undertaking’s relations with outside financial partners 
and with shareholders. The Commission also examines the 

55 Guidelines on the method of setting fines imposed pursuant to 
Article 23(2)(a) of Regulation (EC) No 1/2003 (OJ C 210, 1.9.2006, p. 2).

52 Article 27 of Regulation (EC) No 1/2003, mentioned above.
53 Article 1 of terms of reference of the hearing officer.
54 Article 27 of Regulation (EC) No 1/2003.
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specific social and economic context of each undertaking 
and assesses whether the fine would likely cause its assets 
to lose significantly their value 57.

89. The assessment of the financial situation is carried out 
for all undertakings that have made an inability to pay 
request close to the adoption of the decision and on the 
basis of up-to-date information, irrespective of when the 
request was submitted.

90. The parties may also present their arguments as to the 
matters that may be of importance for the possible imposi-
tion of fines at the oral hearing 58.

3.1.1.4. Transparency

91. In order to enhance the transparency of the proceed-
ings, the Commission will, as a general rule, publish a 
press release setting out the key issues in the Statement 
of Objections shortly after it is received by its addressees. 
This press release will explicitly state that the Statement of 
Objections does not predetermine the final outcome of the 
proceedings, once the parties have been heard.

3.1.2. Access to file

92. The addressees of the Statement of Objections are 
granted access to the Commission’s file, in accordance 
with Article 27(2) of Regulation (EC) No 1/2003 and 
Articles 15 and 16 of the Implementing Regulation, so 
as to allow them to effectively express their views on the 
preliminary conclusions reached by the Commission in its 
Statement of Objections.

93. The practicalities of access to the file, as well as detailed 
indications on the type of documents that will be accessible 
and confidentiality issues, are covered by a separate notice 
on access to file 59. Granting access to the Commission file 
is primarily the responsibility of the Directorate-General 
for Competition. The hearing officers will decide disputes 
between the parties, the information providers and the 
Directorate-General for Competition over access to infor-
mation contained in the Commission’s file in accordance 
with the notice on access to file, the applicable regulations 
and the principles laid down in the relevant case law. Lastly, 
special rules govern access to corporate statements in cartel 
cases and settlement procedures 60.

94. Efficient access to file depends to a large extent on 
the cooperation of the parties and other undertakings 
having provided information included in the file. As noted 
in paragraph (41) above, information providers must, 
in accordance with Article 16(3) of the Implementing 
Regulation, substantiate their confidentiality claims and 
provide a non-confidential version of the information. Such 
a non-confidential version must be provided in the same 
format as the confidential information, replacing deleted 

passages with summaries thereof. Unless otherwise agreed, 
a non-confidential version should be provided at the same 
time as the original submission. In the case of a failure to 
provide a non-confidential version, it may be assumed that 
the documents do not contain confidential information 61.

3.1.3. Procedures for facilitating the exchange of 
confidential information between parties to the 
proceedings

95. Further to the possibilities contemplated in the notice 
on access to the file, two additional procedures may be used 
for the purpose of alleviating the burden of drawing up 
non-confidential versions of submissions: the negotiated 
disclosure to a restricted circle of persons and the data 
room procedure.

96. First, the Directorate-General for Competition 
may accept in certain cases, especially those with a very 
voluminous file that the parties agree voluntarily to use a 
negotiated disclosure procedure. Under this procedure, the 
party entitled to access to file agrees bilaterally with the 
information providers claiming confidentiality to receive all 
or some of the information which the latter have provided 
to the Commission, including confidential information. 
The party being granted access to file limits access to the 
information to a restricted circle of persons (to be decided 
by the parties on a case-by-case basis, if requested, under the 
supervision of the Directorate-General for Competition). 
To the extent that such negotiated access to the file would 
amount to restricting a party’s right to have access to the 
investigation file, that party must waive its right to access to 
the file vis-à-vis the Commission. Normally, the party would 
receive the information subject to the negotiated disclosure 
procedure directly from the information provider. However, 
if the information that is subject to such an agreement 
would, exceptionally, be provided to the restricted circle 
of persons by the Commission, the information providers 
must waive their rights to confidentiality vis-à-vis the 
Commission.

97. Second, the Directorate-General for Competition may 
organise the so-called data room procedure. This procedure is 
typically used for the disclosure of quantitative data relevant 
for econometric analysis. Under this procedure, part of the 
file, including confidential information, is gathered in a 
room, at the Commission’s premises (the data room). Access 
to the data room is granted to a restricted group of persons, 
i.e. the external legal counsel and/or the economic advisers 
of the party (collectively known as the “advisers”), under 
the supervision of a Commission official. The advisers may 
make use of the information contained in the data room for 
the purpose of defending their client but may not disclose 
any confidential information to their client. The data room 
is equipped with several PC workstations and the necessary 
software (and if relevant the necessary data sets and a log of 

60 Commission Notice on Immunity from fines and reduction of fines 
in cartel cases (mentioned above), paragraphs 31 to 35 and Commission 
Notice on the conduct of settlement procedures (mentioned above), 
paragraphs 35 to 40.
61 See Article 16(4) of the Implementing Regulation.

56 See footnote 55.
57 See Note SEC(2010) 737/2 of 12 June 2010.
58 See paragraph 107 below.
59 Notice on the rules for access to the Commission file, mentioned above.
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the regressions used to support the Commission’s case). There 
is no network connection and no external communication 
is allowed. The advisers are permitted to remain in the data 
room during normal working hours and, if justified, access 
may be provided for several days. The advisers are strictly 
prohibited from taking copies, notes or summaries of the 
documents and may only remove a final report from the data 
room, which is to be verified by the case team in order to 
ensure that it does not contain any confidential information. 
Each adviser will sign a confidentiality agreement and will 
be presented with the conditions of special access to the data 
room before entering. To the extent that the use of such a 
data room procedure would restrict a party’s right to have 
full access to the investigation file, the procedural guarantees 
provided for in Article 8 of the terms of reference of the 
hearing officer apply.

98. The hearing officer may decide pursuant to Article 8(4) 
of the terms of reference of the hearing officer that the data 
room procedure shall be used in those limited cases where 
access to certain confidential information is indispensible 
for a party’s rights of defence and where the hearing officer 
considers that, on balance, the conflict between respect for 
confidentiality and the rights of defence is best solved in 
this way. The hearing officer will not take such decisions if 
he or she considers that the data room is not appropriate 
and that access to the information should be given in a 
different form (e.g. a non-confidential version).

3.1.4. Written reply to the Statement of Objections

99. Pursuant to Article 27(1) of Regulation (EC) 
No 1/2003, the Commission shall give the addressees of a 
Statement of Objections the opportunity of being heard on 
matters to which the Commission has taken objection. The 
written reply gives the parties subject to the proceedings the 
opportunity to set out their views on the objections raised 
by the Commission.

100. The time limit for the reply to the Statement of 
Objections will take into account both the time required 
for the preparation of the submission and the urgency of 
the case 62. The addressees of the Statement of Objections 
have the right to a minimum period of four weeks to reply 
in writing 63. A longer period (normally, a period of two 
months, although this may be longer or shorter depending 
on the circumstances of the case) will be granted by the 
Directorate-General for Competition taking into account, 
inter alia, the following elements:

– the size and complexity of the file (e.g. the number of 
infringements, the alleged duration of the infringement(s), 
the size and number of documents and/or the size and 
complexity of expert studies); and/or

– whether the addressee of the statement of objection 
making the request has had prior access to information 
(e.g. key submissions, leniency applications); and/or

– any other objective obstacles which may be faced by 
the addressee of the Statement of Objections making the 
request in providing its observations.

101. An addressee of a Statement of Objections may, within 
the original time limit, seek an extension of the time limit 
to reply by means of a reasoned request to the Directorate-
General for Competition at least 10 working days before 
the expiry of the original time limit. If such a request is not 
granted or the addressee of the Statement of Objections 
disagrees with the length of the extension granted, it may 
refer the matter to the hearing officer for review before the 
expiry of the original time limit.

102. The time limit will start to run from the date when 
access to the main documents of the file has been granted 64. 
In particular, time limits will normally not start running 
before the addressee of the Statement of Objections has 
been offered access to documents which are only accessible 
on Commission premises, e.g. corporate statements. The 
fact that access to the entire file has not been granted does 
not have the automatic consequence that a time limit has 
not started running 65.

103. Where required by the rights of defence 66, or where it 
may in the Commission’s view help to further clarify factual 
and legal issues relevant for the case, the Commission may 
give parties a copy of the non-confidential version (or 
specific parts thereof ) of other parties’ written replies to the 
Statement of Objections. This would normally be done prior 
to the oral hearing, so as to allow parties to comment on 
them at the oral hearing. The Commission may also decide 
to do so in appropriate cases with respect to complainants 
and admitted third parties. If access to other parties’ replies 
is granted because it is required for the rights of the defence 
parties are also entitled to have sufficient additional time to 
comment on these replies.

3.1.5. Rights of complainants and interested third 
persons

104. Complainants are closely associated with the proceed-
ings. Pursuant to Article 6(1) of the Implementing 
Regulation, they are entitled to receive a non-confidential 
version of the Statement of Objections, and the Commission 
shall set a time limit in which the complainant may make its 

62 See Case T-44/00 Mannesmannröhren-Werke AG v Commission [2004] 
ECR II-2223, para. 65.
63 See Article 17(2) of the Implementing Regulation. For the rule applicable 
to settlement procedures, see Article 10(a) of the Implementing Regulation.
64 In most cases, parties will be given access to the complete file by means 
of a CD-Rom containing all documents in the file.
65 See Case T-44/00, Mannesmannröhren-Werke AG v Commission, 
[2004] ECR II-2223, para 65. See also recital 15 of the terms of reference of 
the hearing officer which states “In exceptional circumstances, the hearing 
officer may suspend the running of the time period in which an addressee 
of a statement of objections should reply to that statement until a dispute 
about access to file has been resolved, if the addressee would not be in a 
position to reply within the deadline granted and an extension would not 
be an adequate solution at that point in time.”
66 See Joined Cases T-191/98 and T-212/98 to T-214/98 Atlantic Container 
Line and Others v Commission [2003] ECR II-3275; Case T-54/03 Lafarge 
v Commission [2008] ECR II-120, paras 69-73; Case T-52/03 Knauf v 
Commission [2008] ECR II-115, paras 41-47, 67-79; Case C-407/08P Knauf 
v Commission, judgment of 1 July 2010 (not yet reported), paras 23-28.
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views known in writing. A request for an extension of this 
time limit may be made by way of a reasoned request to the 
Commission in due time before the expiry of the original 
time limit. If such a request is not granted or the Directorate-
General for Competition and the complainant disagree about 
a requested extension, the complainant may refer the matter 
to the hearing officer, by means of a reasoned request 67.

105. Upon application, the Commission shall also hear 
other natural or legal persons which can demonstrate a 
sufficient interest in the outcome of the procedure in accor-
dance with Article 13 of the Implementing Regulation. The 
hearing officer takes the decision on whether such third 
persons are admitted to the proceedings. Persons who have 
been admitted shall be informed in writing of the nature 
and subject matter of the procedure and a time limit shall 
be set by the Commission in which they may make their 
views known in writing. A request for an extension of this 
time limit may be made by way of a reasoned request to the 
Directorate-General for Competition in due time before 
the expiry of the original time limit. If such a request is not 
granted or the Directorate-General for Competition and 
the third person admitted to the proceedings disagree about 
a requested extension the third person may refer the matter 
to the hearing officer, by means of a reasoned request 68.

3.1.6. Oral hearing

106. Every party to which a Statement of Objections has 
been addressed has the right to an oral hearing. An oral 
hearing may be requested within the time limit set for their 
written reply to the Statement of Objections.

107. The oral hearing allows the parties to develop orally the 
arguments that they submitted in writing and to supple-
ment, where appropriate, the written evidence, or to inform 
the Commission of other matters that may be relevant. The 
oral hearing also allows the parties to present their argu-
ments as to the matters that may be of importance for the 
possible imposition of fines. The fact that the hearing is not 
public guarantees that all attendees can express themselves 
freely. Any information disclosed during the hearing shall 
only be used for the purposes of judicial and/or administra-
tive proceedings for the application of Articles 101 and 
102 TFEU and shall not be disclosed or used for any other 
purpose by any participant in a hearing. This restriction also 
applies to the recording of the oral hearing, as well as any 
visual presentations. Should information disclosed during 
the oral hearing be used for a purpose other than judicial 
and/or administrative proceedings for the application of 
Articles 101 and 102 TFEU at any point in time with 
the involvement of outside counsel, the Commission may 
report the incident to the bar of that counsel, with a view 
to disciplinary action.

108. In view of the importance of the oral hearing, it is 
the practice of the Directorate-General for Competition 
to ensure the continuous presence of senior management 
of the Directorate-General for Competition (Director or 

Deputy Director-General), together with the case team of 
Commission officials responsible for the investigation. The 
competition authorities of the Member States, the Chief 
Economist’s team, and associated Commission services 69, 
including the Legal Service, are also invited to attend by 
the hearing officer.

3.1.7. Supplementary Statement of Objections 
and letter of facts

109. If, after the Statement of Objections has been issued, 
new evidence is identified which the Commission intends 
to rely upon or if the Commission intends to change its 
legal assessment to the disadvantage of the undertakings 
concerned, the undertakings in question shall be given 
an opportunity to present their observations on these 
new aspects.

110. If additional objections are issued or the intrinsic 
nature of the infringement with which an undertaking is 
charged is modified 70, the Commission shall notify this to 
the parties in a Supplementary Statement of Objections. 
Before doing so, a State of Play meeting will normally be 
offered to the parties. The rules on setting the time limit for 
the reply to a Statement of Objections apply (see above), 
although a shorter time limit will typically be set in this 
context.

111. If, however, the objections already raised against the 
undertakings in the Statement of Objections are only 
corroborated by new evidence that the Commission intends 
to rely on, it will bring this to the attention of the parties 
concerned by a simple letter (letter of facts) 71. The letter of 
facts gives undertakings the opportunity to provide written 
comments on the new evidence within a fixed time limit. 
A request for an extension of this time limit may be made 
by way of a reasoned request to the Commission. If the 
Directorate-General for Competition and the addressee 
disagree about a requested extension, the addressee may 
refer the matter to the hearing officer, by means of a 
reasoned request.

112. The procedural rights which are triggered by the 
sending of the Statement of Objections apply mutatis 
mutandis where a Supplementary Statement of Objections 
is issued, including the right of the parties to request an 
oral hearing. Access to all evidence gathered between the 
initial Statement of Objections and the Supplementary 
Statement of Objections will also be provided. If a letter of 
facts is issued, access will in general be granted to evidence 
gathered after the Statement of Objections up to the date 
of the said letter of facts. However, in cases where the 

69 See further the document “Key actors and checks and balances”, 
available on the Directorate-General for Competition’s website.
70 For example a supplementary Statement of Objections would be 
issued if the new evidence allows the Commission to extend the duration 
of the infringement, the geographic scope or the nature or scope of the 
infringement.
71 When the Commission merely communicates to a party a non-
confidential version (or specific excerpts thereof) of the other parties’ 
written replies to the Statement of Objections and gives it the opportunity 
to submit its comments (see paragraph 103 above), this does not constitute 
a letter of facts.

67 Article 9(2) of the terms of reference of the hearing officer.
68 See footnote 67.
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Commission only intends to rely upon specific evidence that 
concerns one or a limited number of parties and/or isolated 
issues (in particular those regarding the determination of 
the amount of the fine or issues of parental liability), access 
will be provided only to the parties directly concerned and 
to the evidence relating to the issue(s) in question.

3.2. Possible outcomes of this phase

113. If, having regard to the parties’ replies given in writing 
and/or at the oral hearing and on the basis of a thorough 
assessment of all information obtained up to this stage the 
objections are substantiated, the Commission will proceed 
towards adopting a decision finding an infringement of the 
relevant competition rules. The Commission can also decide 
to withdraw certain objections and to continue towards a 
decision finding an infringement for the remaining part.

114. If, however, the objections at this stage are not substan-
tiated, the Commission will close the case. In this case, the 
information measures described above in paragraph (76) 
would also apply.

4. Commitment procedures

115. Article 9 of Regulation (EC) No 1/2003 provides the 
possibility for undertakings to offer commitments that are 
intended to address the competition concerns identified 
by the Commission. If the Commission accepts these 
commitments, it may adopt a decision which makes them 
binding on the parties subject to the proceedings. It is at 
the discretion of the Commission whether or not to accept 
commitments. In light of the principle of proportionality, the 
Commission must verify that the commitments address the 
identified competition concerns and that the commitments 
offered do not manifestly go beyond what is necessary to 
address these concerns. When carrying out that assessment, 
the Commission will take into consideration the interests 
of third parties. However, it is not obliged to compare such 
voluntary commitments with measures it could impose 
under Article 7 of Regulation (EC) No 1/2003 and to 
regard as disproportionate any commitments which go 
beyond such measures 72.

116. Commitment decisions are not appropriate in 
cases where the Commission considers that the nature 
of the infringement calls for the imposition of a fine 73. 
Consequently, the Commission does not apply the Article 9 
procedure to secret cartels that fall under the Notice on 
immunity from fines and reduction of fines in cartel cases.

117. The main difference between a prohibition deci-
sion pursuant to Article 7 and a commitment decision 
pursuant to Article 9 of Regulation (EC) No 1/2003 is 
that the former contains a finding of an infringement 
while the latter makes the commitments binding without 
concluding whether there was or still is an infringement. 

A commitment decision concludes that there are no longer 
grounds for action by the Commission. Moreover, commit-
ments are offered by undertakings on a voluntary basis. 
Conversely, by an Article 7 decision, the Commission can 
impose remedies which are necessary to bring the infringe-
ment to an end (and/or fines) on undertakings.

4.1. Initiation of commitment discussions

118. Undertakings may contact the Directorate-General 
for Competition at any time to explore the Commission’s 
readiness to pursue the case with the aim of reaching 
a commitment decision. The Commission encourages 
undertakings to signal at the earliest possible stage their 
interest in discussing commitments.

119. A State of Play meeting will be offered to the parties 
at that point. The Directorate-General for Competition will 
indicate to the undertaking the timeframe within which the 
discussions on potential commitments should be concluded 
and will present to them the preliminary competition 
concerns arising from the investigation.

120. In order to avoid delays due to translation, that meeting 
and the following steps of the procedure may be conducted 
in an agreed language on the basis of a duly provided 
“language waiver” by which the parties accept to receive and 
submit documents in a language other than the language 
of the Member State in which they are located (see above 
Section 2.4).

4.2. Preliminary Assessment

121. Once the Commission is convinced of the under-
takings’ genuine willingness to propose commitments 
which will effectively address the competition concerns, 
a Preliminary Assessment will be issued. Pursuant to 
Article 9 of Regulation (EC) No 1/2003 the Preliminary 
Assessment summarises the main facts of the case and 
identifies the competition concerns that would warrant a 
decision requiring that the infringement is brought to an 
end. Prior to issuing the Preliminary Assessment, the parties 
will also be offered a State of Play meeting.

122. The Preliminary Assessment will serve as a basis for the 
parties to formulate appropriate commitments addressing 
the competition concerns expressed by the Commission, or 
to better define previously discussed commitments.

123. If a Statement of Objections has already been sent to 
the parties, commitments may nevertheless still be accepted, 
in appropriate cases. In these circumstances, a Statement 
of Objections fulfils the requirements of a Preliminary 
Assessment, as it contains a summary of the main facts as 
well as an assessment of the competition concerns identified.

124. Parties to the proceedings which offer commitments 
to meet the concerns expressed to them by the Commission 
in its Preliminary Assessment may call upon the hearing 
officer at any time during which the procedure under 

72 Case C-441/07 P Commission v Alrosa, judgment of 29 June 2010, 
paragraph 120.
73 See recital 13 of Regulation (EC) No 1/2003.
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Article 9 is followed in relation to the effective exercise of 
their procedural rights 74.

125. The Commission or the undertaking(s) concerned may 
decide at any moment during the commitment procedure 
to discontinue their discussions. The Commission can then 
normally continue formal proceedings pursuant to Article 7 
of Regulation (EC) No 1/2003 75.

4.3. Submission of the commitments

126. After receiving the Preliminary Assessment, the parties 
will normally have one month to formally submit their 
commitments. If the parties have received a Statement of 
Objections and subsequently decide to submit commit-
ments, the time limit to reply to the Statement of Objections 
will generally not be extended. The submission of commit-
ments does not necessarily imply that the parties agree with 
the Commission’s Preliminary Assessment.

127. The parties can offer commitments of a behavioural 
or structural nature that address adequately the competi-
tion concerns identified. Commitments which do not 
adequately remedy these concerns will not be accepted by 
the Commission.

128. Commitments must be unambiguous and self-
executing 76. If need be, a trustee can be appointed to assist 
the Commission in their implementation (monitoring 
and/or divestiture trustee). Furthermore, when commit-
ments cannot be implemented without the agreement 
of third parties (e.g. where a third party that would not 
be a suitable buyer under the commitments holds a pre-
emption right), the undertaking should submit evidence 
of the third party’s agreement.

4.4. The “market test” and subsequent discus-
sions with the parties

129. In accordance with Article 27(4) of Regulation (EC) 
No 1/2003 the Commission must conduct a market test 
of the commitments before making them binding by deci-
sion. The Commission will only conduct a market test if it 
considers that the commitments offered prima facie address 
the competition concerns identified. The Commission must 
publish in the Official Journal of the European Union a notice 
(market test notice) containing a concise summary of the case 
and the main content of the commitments, whilst respecting 
the obligations of professional secrecy 77. It will also publish 
on the Directorate-General for Competition’s website the 
full text of the commitments 78 in the authentic language 79. 
In order to enhance the transparency of the process, the 
Commission will also publish a press release setting out the 
key issues of the case and the proposed commitments. If the 
case is based on a complaint, the Commission will at this 
stage also inform the complainant about the market test 

and invite the complainant to submit comments. Similarly, 
third parties admitted to the procedure will be informed and 
invited to submit comments. At the Commission’s discretion, 
triangular meetings with the parties and the complainant 
and/or admitted third parties may be held.

130. Interested third parties are invited to submit their 
observations within a fixed time limit of not less than one 
month in accordance with Article 27(4) of Regulation 
(EC) No 1/2003.

131. The Commission may send the market test document 
to other parties that may be potentially concerned by the 
outcome of the case (e.g. consumer associations).

132. After receipt of the replies to the market test, a State 
of Play meeting will be organised with the parties. The 
Commission will inform the parties orally or in writing of 
the substance of the replies.

133. Where the Commission is of the view, on the basis of 
the results of the market test (and any other information 
available) that the competition concerns identified have 
not been addressed or that changes in the text of the 
commitments are necessary to make them effective, this 
will be brought to the attention of the undertakings offering 
the commitments. If the latter are willing to address the 
problems identified by the Commission, they should submit 
an amended version of the commitments. If the amended 
version of the commitments alters the very nature or scope 
of the commitments, a new market test will be conducted. 
If the undertakings are unwilling to submit an amended 
version of the commitments, where this is required by the 
Commission’s assessment of the result of the market test, 
the Commission can revert to the Article 7 procedure.

5. Procedure for rejection of complaints

134. Formal complaints are an important tool in the 
implementation of the competition rules and are therefore 
carefully examined by the Commission. However, after 
appropriate assessment of the factual and legal circum-
stances of the individual case, the Commission may reject 
a complaint pursuant to the grounds and procedure set 
out below 80.

5.1. Grounds for rejection

135. The rejection of complaints can be based on “insuf-
ficient grounds for acting” (also known as “lack of European 
Union interest”), lack of competence or lack of evidence to 
establish the existence of an infringement.

136. Rejections based on “insufficient grounds for acting” 81 
concern in particular complaints where, given the limited 
likelihood of establishing the proof of the alleged infringe-
ments and the substantial investigatory resources which 

77 Article 28 of Regulation (EC) No 1/2003.
78 Non-confidential version.
79 Without translation.

74 Article 15(1) of the terms of reference of the hearing officer.
75 See Section 3 of this notice.
76 That is, their implementation must not be dependant on the will of a 
third party which is not bound by the commitments.
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the Commission would have to invest in order to verify 
their existence, allocating the resources necessary to further 
investigate the case would be disproportionate, in light of its 
expected limited impact on the functioning of the internal 
market and/or the possibility of the complainant to have 
recourse to other means 82.

137. The Commission may also reject complaints for lack of 
substantiation (when the complainant fails to submit even a 
minimum of prima facie evidence necessary to substantiate 
an infringement of Articles 101 and/or 102 TFEU) or on 
substantive grounds (absence of an infringement).

138. If a national competition authority is dealing or has 
already dealt with the same case 83, the Commission shall 
inform the complainant accordingly. In such a situation, 
the complainant may withdraw the complaint. If the 
complainant maintains the complaint, the Commission may 
reject it by decision pursuant to Article 13 of Regulation 
(EC) No 1/2003 and in accordance with Article 9 of the 
Implementing Regulation 84. If a national court is dealing 
or has already dealt with the same case, the Commission 
may reject the complaint based on “insufficient grounds 
for acting” 85.

5.2. Procedure

139. If the Commission, after careful examination of the 
case, comes to the preliminary conclusion that it should not 
pursue the case for any of the reasons mentioned above, it 
will first inform the complainant in a meeting or by phone 
that it has come to the preliminary view that the case may 
be rejected. Once informed, the complainant may decide 
to withdraw the complaint. Otherwise, the Commission 
will inform the complainant by a formal letter pursuant 
to Article 7(1) of the Implementing Regulation of its 

preliminary conclusion that there are insufficient grounds 
for acting and set a time limit for its written observations 86. 
In this context, the complainant has the right to request 
access to the documents on which the Commission bases its 
provisional assessment 87. If in the course of its examination 
of the complaint, the Commission has opened proceedings 
pursuant to Article 11(6) of Regulation (EC) No 1/2003 
a State of Play meeting will be offered to the complainant 
prior to sending such a formal letter. The time limit set 
in the formal letter shall be at least four weeks 88. The 
time limit will start to run from the date when access to 
the main documents on which the assessment was made 
has been granted. Where appropriate and upon reasoned 
request to the Directorate-General for Competition made 
before the expiry of the original time limit, the time limit 
may be extended 89. If such a request is not granted or the 
Directorate-General for Competition and the complainant 
disagree about the extension requested, the addressee 
may refer the matter to the hearing officer, by means of a 
reasoned request 90.

140. If the complainant does not react to the above 
mentioned letter of the Commission within the time limit, 
the complaint shall be deemed to have been withdrawn 
pursuant to Article 7(3) of the Implementing Regulation. 
The complainant will be informed accordingly about the 
administrative closure of the case.

141. If the submissions of the complainant in response 
to the above mentioned letter of the Commission, does 
not lead the Commission to a different assessment of the 
complaint, it will reject the complaint by formal decision 
pursuant to Article 7(2) of the Implementing Regulation. 
If the submissions of the complainant lead to a different 
assessment of the complaint, the Commission will continue 
its investigation.

6. Limits on the use of information

142. Information exchanged in the course of these proce-
dures, in particular in the context of access to file and review 
of key submissions, shall only be used for the purposes of 
judicial or administrative proceedings for the application 
of Articles 101 and 102 TFEU 91.

143. At all stages of the proceedings, the Commission will 
respect genuine and justified requests from complainants 

or from information providers regarding the confiden-
tial nature of their submissions or contacts with the 
Commission, including, where appropriate, their identity, 
in order to protect their legitimate interests (in particular in 
case of possible retaliation) and to avoid discouraging them 
from coming forward to the Commission 92.

144. Commission officials and the members of the Advisory 
Committee are bound by the obligation of professional 
secrecy set out in Article 28 of Regulation (EC) No 1/2003. 
They are therefore prohibited from disclosing any informa-
tion of the kind covered by this obligation which they 
have acquired or exchanged in the context of the inves-
tigation and the preparation of, and the deliberations 
in, the Advisory Committee. As regards the Advisory 

86 Article 7(1) of the Implementing Regulation; paragraph 68 of the 
Commission’s notice on the handling of complaints.
87 Article 8 of Regulation of the Implementing Regulation; paragraph 69 
of the Commission’s notice on the handling of complaints.
88 Article 17(2) of the Implementing Regulation.
89 Article 17(4) of the Implementing Regulation.
90 See footnote 67.

80 See also Commission notice on the handling of complaints (mentioned 
above).
81 Cf. in particular Case T-24/90, Automec II, [1992] ECR II-2223 and Case 
C-119/97 P, Ufex, [1999] ECR I-1341.
82 The Commission notice on the handling of complaints lists in para-
graph 44 certain criteria that can be used in isolation or combination for 
rejections on the grounds of lack of “European Union interest”. Moreover, 
the Commission identified in its Report on Competition Policy 2005 some 
criteria that it could use to decide whether or not there is “European Union 
interest”. See also Case T-427/08, Confédération européenne des associa-
tions d’horlogeurs-réparateurs (CEAHR) v Commission, not yet reported.
83 The notion of same case essentially implies: infringement of the same 
nature, same product market, same geographic market, at least one of 
the same undertakings, same period of time.
84 Paragraph 25 of the Commission’s notice on the handling of complaints.
85 See Annual Report on Competition Policy 2005, adopted in June 
2006, p. 25 ff.
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Committee, its members also must not reveal the opinion 
of the Advisory Committee prior to its publication, if any, 
or any information concerning the deliberations which led 
to the formulation of the opinion.

7. Adoption, notification and publication of 
decisions

145. All decisions pursuant to Articles 7, 9, 23 and 24 
of Regulation (EC) No 1/2003 are adopted by the 
Commission, on a proposal of the Commissioner respon-
sible for competition policy.

146. Immediately after the decision has been adopted, 
the addressees will be informed of the decision. The 
Directorate-General for Competition endeavours to send 
a courtesy copy to the parties. A certified copy of the full 
text of the decision as well as a copy of the final report of 
the hearing officer will then be notified to the addressees 
by express courier service.

147. A press release will be published after the adoption of 
the decision by the Commission. The press release describes 
the scope of the case and the nature of the infringement. It 
also indicates (where appropriate) the amount of fines for 
each undertaking concerned and/or the remedies imposed 
or, in decisions pursuant to Article 9 of Regulation (EC) 
No 1/2003, the commitments rendered binding.

148. The summary of the decision, the hearing officer’s final 
report as well as the Opinion of the Advisory Committee 
will be published shortly after the adoption of the decision 
in the Official Journal of the European Union in all official 
languages 93.

149. In addition to the requirements set out in Article 30(1) 
of Regulation (EC) No 1/2003, the Directorate-General 
for Competition will endeavour to publish as soon as 
possible on its website a non-confidential version of the 
decision in the authentic languages as well as in additional 
languages, if such versions are available. A non-confidential 
version of the decision will also be sent to the complainant. 
The addressees of the decision will normally be asked to 
provide the Commission within two weeks with a non-
confidential version of the decision and to approve the 
summary. Should disputes arise regarding the deletion 
of business secrets, a provisional version of the decision 
excluding all information for which confidentiality has 
been requested will be made available on the website of 
the Directorate-General for Competition in any of the 
official languages in anticipation of a final version after 
resolution of the disputed parts.

150. In the interest of transparency, the Commission 
intends to make public on its website its decisions rejecting 
complaints (pursuant to Article 7 of the Implementing 
Regulation) or a summary thereof. If required for the 
protection of legitimate interests of the complainant, 

the published version of the decision will not identify 
the complainant. Decisions adopted pursuant to Article 7 
of Regulation (EC) No 1/2003 or modifying commit-
ments that have been made binding under Article 9 of 
that Regulation will also be made public on the website. 
Other types of decisions may also be published in appro-
priate cases.

8. Future revision

151. This notice may be revised to reflect changes in the 
applicable legislation, significant developments in the 
case law of the Court of Justice of the European Union, 
or further experience gained in applying the competi-
tion rules. The Commission intends to engage in regular 
dialogue with the business and legal community and other 
interested parties on the experience gained through the 
application of this notice, of Regulation (EC) No 1/2003, 
the Implementing Regulation and its various notices and 
guidelines.

93 With the exception of Irish (see Article 2 of Council Regulation (EC) 
No 920/2005 of 13 June 2005).

91 Cf. Article 15(4) of the Implementing Regulation.
92 See Article 16(1) of Regulation (EC) No 1/2003.
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Annex 1

The enforcement of Articles 101 and 102 TFEU in prohibition and commitment decisions: a roadmap
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III. Fines
32. Communication No 2006/C 210/02 of 1 September 2006, Guidelines on 
the method of setting fines imposed pursuant to Article 23 (2) (a) of Regulation 
No 1/2003

Introduction

1. Pursuant to Article 23 (2) (a) of Regulation No 1/2003 1, 
the Commission may, by decision, impose fines on under-
takings or associations of undertakings where, either 
intentionally or negligently, they infringe Article 81 or 82 
of the Treaty.

2. In exercising its power to impose such fines, the 
Commission enjoys a wide margin of discretion 2 within the 
limits set by Regulation No 1/2003. First, the Commission 
must have regard both to the gravity and to the duration 
of the infringement. Second, the fine imposed may not 
exceed the limits specified in Article 23 (2), second and 
third subparagraphs, of Regulation No 1/2003.

3. In order to ensure the transparency and impartiality of 
its decisions, the Commission published on 14 January 
1998 guidelines on the method of setting fines 3. After more 
than eight years of implementation, the Commission has 
acquired sufficient experience to develop further and refine 
its policy on fines.

4. The Commission’s power to impose fines on undertakings 
or associations of undertakings which, intentionally or 
negligently, infringe Article 81 or 82 of the Treaty is one of 
the means conferred on it in order for it to carry out the task 
of supervision entrusted to it by the Treaty. That task not 
only includes the duty to investigate and sanction individual 
infringements, but it also encompasses the duty to pursue 
a general policy designed to apply, in competition matters, 
the principles laid down by the Treaty and to steer the 
conduct of undertakings in the light of those principles 4. For 
this purpose, the Commission must ensure that its action 
has the necessary deterrent effect 5. Accordingly, when the 
Commission discovers that Article 81 or 82 of the Treaty 
has been infringed, it may be necessary to impose a fine on 

those who have acted in breach of the law. Fines should have 
a sufficiently deterrent effect, not only in order to sanction 
the undertakings concerned (specific deterrence) but also 
in order to deter other undertakings from engaging in, or 
continuing, behaviour that is contrary to Articles 81 and 82 
of the EC Treaty (general deterrence).

5. In order to achieve these objectives, it is appropriate for 
the Commission to refer to the value of the sales of goods 
or services to which the infringement relates as a basis for 
setting the fine. The duration of the infringement should 
also play a significant role in the setting of the appropriate 
amount of the fine. It necessarily has an impact on the 
potential consequences of the infringement on the market. 
It is therefore considered important that the fine should also 
reflect the number of years during which an undertaking 
participated in the infringement.

6. The combination of the value of sales to which the infringe-
ment relates and of the duration of the infringement is regarded 
as providing an appropriate proxy to reflect the economic 
importance of the infringement as well as the relative weight 
of each undertaking in the infringement. Reference to these 
factors provides a good indication of the order of magnitude 
of the fine and should not be regarded as the basis for an 
automatic and arithmetical calculation method.

7. It is also considered appropriate to include in the fine a 
specific amount irrespective of the duration of the infringe-
ment, in order to deter companies from even entering into 
illegal practices.

8. The sections below set out the principles which will guide 
the Commission when it sets fines imposed pursuant to 
Article 23 (2) (a) of Regulation No 1/2003.

Method for the setting of fines

9. Without prejudice to point 37 below, the Commission 
will use the following two-step methodology when setting 
the fine to be imposed on undertakings or associations of 
undertakings.

10. First, the Commission will determine a basic amount 
for each undertaking or association of undertakings (see 
Section 1 below).

11. Second, it may adjust that basic amount upwards or 
downwards (see Section 2 below).

1 Council Regulation (EC) No 1 of 16 December 2002 on the implemen-
tation of the rules on competition laid down in Articles 81 and 82 of the 
Treaty (OJ L 1, 4.1.2003, p. 1).
2 See, for example, Case C-189-02 P, C-202-02 P, C-205-02 P to C-208-02 
P and C-213-02 P, Dansk Rørindustri A/S and others v Commission [2005] 
ECR I-5425, paragraph 172.
3 Guidelines on the method of setting fines imposed pursuant to Article 15 
(2) of Regulation No 17 and Article 65 (5) of the ECSC Treaty (OJ C 9, 
14.1.1998, p. 3).

4 See, for example, Dansk Rørindustri A/S and others v Commission, cited 
above, paragraph 170.
5 See Joined Cases 100-80 to 103-80 Musique Diffusion française and 
others v Commission [1983] ECR 1825, paragraph 106.
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1. Basic amount of the fine

12. The basic amount will be set by reference to the value of 
sales and applying the following methodology.

A. Calculation of the value of sales

13. In determining the basic amount of the fine to be imposed, 
the Commission will take the value of the undertaking’s sales 
of goods or services to which the infringement directly or 
indirectly 6 relates in the relevant geographic area within the 
EEA. It will normally take the sales made by the undertaking 
during the last full business year of its participation in the 
infringement (hereafter “value of sales”).

14. Where the infringement by an association of undertak-
ings relates to the activities of its members, the value of 
sales will generally correspond to the sum of the value of 
sales by its members.

15. In determining the value of sales by an undertaking, 
the Commission will take that undertaking’s best available 
figures.

16. Where the figures made available by an undertaking are 
incomplete or not reliable, the Commission may determine 
the value of its sales on the basis of the partial figures it has 
obtained and/or any other information which it regards as 
relevant and appropriate.

17. The value of sales will be determined before VAT and 
other taxes directly related to the sales.

18. Where the geographic scope of an infringement extends 
beyond the EEA (e.g. worldwide cartels), the relevant sales 
of the undertakings within the EEA may not properly 
reflect the weight of each undertaking in the infringement. 
This may be the case in particular with worldwide market-
sharing arrangements.

In such circumstances, in order to reflect both the aggregate 
size of the relevant sales within the EEA and the rela-
tive weight of each undertaking in the infringement, the 
Commission may assess the total value of the sales of goods 
or services to which the infringement relates in the relevant 
geographic area (wider than the EEA), may determine 
the share of the sales of each undertaking party to the 
infringement on that market and may apply this share to 
the aggregate sales within the EEA of the undertakings 
concerned. The result will be taken as the value of sales for 
the purpose of setting the basic amount of the fine.

B. Determination of the basic amount of the fine

19. The basic amount of the fine will be related to a propor-
tion of the value of sales, depending on the degree of gravity 
of the infringement, multiplied by the number of years of 
infringement.

20. The assessment of gravity will be made on a case-by-case 
basis for all types of infringement, taking account of all the 
relevant circumstances of the case.

21. As a general rule, the proportion of the value of sales 
taken into account will be set at a level of up to 30% of the 
value of sales.

22. In order to decide whether the proportion of the value 
of sales to be considered in a given case should be at the 
lower end or at the higher end of that scale, the Commission 
will have regard to a number of factors, such as the nature 
of the infringement, the combined market share of all 
the undertakings concerned, the geographic scope of the 
infringement and whether or not the infringement has 
been implemented.

23. Horizontal price-fixing, market-sharing and output-
limitation agreements 7, which are usually secret, are, by 
their very nature, among the most harmful restrictions of 
competition. As a matter of policy, they will be heavily fined. 
Therefore, the proportion of the value of sales taken into 
account for such infringements will generally be set at the 
higher end of the scale.

24. In order to take fully into account the duration of the 
participation of each undertaking in the infringement, the 
amount determined on the basis of the value of sales (see 
points 20 to 23 above) will be multiplied by the number 
of years of participation in the infringement. Periods of 
less than six months will be counted as half a year; periods 
longer than six months but shorter than one year will be 
counted as a full year.

25. In addition, irrespective of the duration of the undertak-
ing’s participation in the infringement, the Commission will 
include in the basic amount a sum of between 15% and 25% 
of the value of sales as defined in Section A above in order 
to deter undertakings from even entering into horizontal 
price-fixing, market-sharing and output-limitation agree-
ments. The Commission may also apply such an additional 
amount in the case of other infringements. For the purpose 
of deciding the proportion of the value of sales to be consid-
ered in a given case, the Commission will have regard to a 
number of factors, in particular those referred in point 22.

26. Where the value of sales by undertakings partici-
pating in the infringement is similar but not identical, the 
Commission may set for each of them an identical basic 
amount. Moreover, in determining the basic amount of the 
fine, the Commission will use rounded figures.

2. Adjustments to the basic amount

27. In setting the fine, the Commission may take into 
account circumstances that result in an increase or decrease 
in the basic amount as determined in Section 1 above. It will 
do so on the basis of an overall assessment which takes 
account of all the relevant circumstances.

7 This includes agreements, concerted practices and decisions by asso-
ciations of undertakings within the meaning of Article 81 of the Treaty.

6 Such will be the case for instance for horizontal price fixing arrange-
ments on a given product, where the price of that product then serves as 
a basis for the price of lower or higher quality products.
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A. Aggravating circumstances

28. The basic amount may be increased where the 
Commission finds that there are aggravating circumstances, 
such as:

– where an undertaking continues or repeats the same or 
a similar infringement after the Commission or a national 
competition authority has made a finding that the under-
taking infringed Article 81 or 82: the basic amount will 
be increased by up to 100% for each such infringement 
established

– refusal to cooperate with or obstruction of the Commission 
in carrying out its investigations

– role of leader in, or instigator of, the infringement; the 
Commission will also pay particular attention to any steps 
taken to coerce other undertakings to participate in the 
infringement and/or any retaliatory measures taken against 
other undertakings with a view to enforcing the practices 
constituting the infringement.

B. Mitigating circumstances

29. The basic amount may be reduced where the Commission 
finds that mitigating circumstances exist, such as:

– where the undertaking concerned provides evidence that 
it terminated the infringement as soon as the Commission 
intervened: this will not apply to secret agreements or 
practices (in particular, cartels);

– where the undertaking provides evidence that the 
infringement has been committed as a result of negligence

– where the undertaking provides evidence that its involve-
ment in the infringement is substantially limited and thus 
demonstrates that, during the period in which it was party 
to the offending agreement, it actually avoided applying it 
by adopting competitive conduct in the market: the mere 
fact that an undertaking participated in an infringement 
for a shorter duration than others will not be regarded as a 
mitigating circumstance since this will already be reflected 
in the basic amount

– where the undertaking concerned has effectively coop-
erated with the Commission outside the scope of the 
Leniency Notice and beyond its legal obligation to do so

– where the anti-competitive conduct of the undertaking 
has been authorized or encouraged by public authorities 
or by legislation8.

C. Specific increase for deterrence

30. The Commission will pay particular attention to the 
need to ensure that fines have a sufficiently deterrent effect; 
to that end, it may increase the fine to be imposed on under-
takings which have a particularly large turnover beyond the 
sales of goods or services to which the infringement relates.

31. The Commission will also take into account the need 
to increase the fine in order to exceed the amount of gains 
improperly made as a result of the infringement where it 
is possible to estimate that amount.

D. Legal maximum

32. The final amount of the fine shall not, in any event, 
exceed 10% of the total turnover in the preceding busi-
ness year of the undertaking or association of undertak-
ings participating in the infringement, as laid down in 
Article 23 (2) of Regulation No 1/2003.

33. Where an infringement by an association of undertak-
ings relates to the activities of its members, the fine shall 
not exceed 10% of the sum of the total turnover of each 
member active on the market affected by that infringement.

E. Leniency Notice

34. The Commission will apply the leniency rules in line 
with the conditions set out in the applicable notice.

F. Ability to pay

35. In exceptional cases, the Commission may, upon request, 
take account of the undertaking’s inability to pay in a 
specific social and economic context. It will not base any 
reduction granted for this reason in the fine on the mere 
finding of an adverse or loss-making financial situation. A 
reduction could be granted solely on the basis of objective 
evidence that imposition of the fine as provided for in these 
Guidelines would irretrievably jeopardise the economic 
viability of the undertaking concerned and cause its assets 
to lose all their value.

Final considerations

36. The Commission may, in certain cases, impose a 
symbolic fine. The justification for imposing such a fine 
should be given in its decision.

37. Although these Guidelines present the general meth-
odology for the setting of fines, the particularities of a given 
case or the need to achieve deterrence in a particular case 
may justify departing from such methodology or from the 
limits specified in point 21.

38. These Guidelines will be applied in all cases where 
a statement of objections is notified after their date of 
publication in the Official Journal, regardless of whether 
the fine is imposed pursuant to Article 23 (2) of Regulation 
No 1/2003 or Article 15 (2) of Regulation 17-629.

8 This is without prejudice to any action that may be taken against the 
Member State concerned.
9 Article 15 (2) of Regulation 17-62 of 6 February 1962: First Regulation 
implementing Articles 85 and 86 [now 81 and 82] of the Treaty (OJ 13, 
21.2.1962, p. 204).
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33. Commission Notice No 2006/C 298/11 of 8 December 2006 on immunity 
from fines and reduction of fines in cartel cases

I. INTRODUCTION

(1) This notice sets out the framework for rewarding coop-
eration in the Commission investigation by undertakings 
which are or have been party to secret cartels affecting 
the Community. Cartels are agreements and/or concerted 
practices between two or more competitors aimed at coor-
dinating their competitive behaviour on the market and/or 
influencing the relevant parameters of competition through 
practices such as the fixing of purchase or selling prices or 
other trading conditions, the allocation of production or 
sales quotas, the sharing of markets including bid-rigging, 
restrictions of imports or exports and/or anti-competitive 
actions against other competitors. Such practices are among 
the most serious violations of Article 81 EC1.

(2) By artificially limiting the competition that would 
normally prevail between them, undertakings avoid exactly 
those pressures that lead them to innovate, both in terms 
of product development and the introduction of more 
efficient production methods. Such practices also lead to 
more expensive raw materials and components for the 
Community companies that purchase from such producers. 
They ultimately result in artificial prices and reduced choice 
for the consumer. In the long term, they lead to a loss of 
competitiveness and reduced employment opportunities.

(3) By their very nature, secret cartels are often difficult to 
detect and investigate without the cooperation of under-
takings or individuals implicated in them. Therefore, the 
Commission considers that it is in the Community interest 
to reward undertakings involved in this type of illegal prac-
tices which are willing to put an end to their participation 
and co-operate in the Commission’s investigation, inde-
pendently of the rest of the undertakings involved in the 
cartel. The interests of consumers and citizens in ensuring 
that secret cartels are detected and punished outweigh 
the interest in fining those undertakings that enable the 
Commission to detect and prohibit such practices.

(4) The Commission considers that the collaboration of an 
undertaking in the detection of the existence of a cartel has 
an intrinsic value. A decisive contribution to the opening 
of an investigation or to the finding of an infringement 
may justify the granting of immunity from any fine to 
the undertaking in question, on condition that certain 
additional requirements are fulfilled.

(5) Moreover, co-operation by one or more undertak-
ings may justify a reduction of a fine by the Commission. 
Any reduction of a fine must reflect an undertaking’s 
actual contribution, in terms of quality and timing, to 
the Commission’s establishment of the infringement. 

1 Reference in this text to Article 81 EC also covers Article 53 EEA when 
applied by the Commission according to the rules laid down in Article 56 
of the EEA Agreement.

Reductions are to be limited to those undertakings that 
provide the Commission with evidence that adds significant 
value to that already in the Commission’s possession.

(6) In addition to submitting pre-existing documents, 
undertakings may provide the Commission with voluntary 
presentations of their knowledge of a cartel and their 
role therein prepared specially to be submitted under this 
leniency programme. These initiatives have proved to be 
useful for the effective investigation and termination of 
cartel infringements and they should not be discouraged by 
discovery orders issued in civil litigation. Potential leniency 
applicants might be dissuaded from cooperating with the 
Commission under this Notice if this could impair their 
position in civil proceedings, as compared to companies 
who do not cooperate. Such undesirable effect would 
significantly harm the public interest in ensuring effective 
public enforcement of Article 81 EC in cartel cases and 
thus its subsequent or parallel effective private enforcement.

(7) The supervisory task conferred on the Commission by 
the Treaty in competition matters does not only include the 
duty to investigate and punish individual infringements, but 
also encompasses the duty to pursue a general policy. The 
protection of corporate statements in the public interest 
is not a bar to their disclosure to other addressees of the 
statement of objections in order to safeguard their rights 
of defence in the procedure before the Commission, to 
the extent that it is technically possible to combine both 
interests by rendering corporate statements accessible only 
at the Commission premises and normally on a single 
occasion following the formal notification of the objections. 
Moreover, the Commission will process personal data in 
the context of this notice in conformity with its obligations 
under Regulation (EC) No 45-20012. 

II. IMMUNITY FROM FINES

A. Requirements to qualify for immunity from 
fines

(8) The Commission will grant immunity from any fine 
which would otherwise have been imposed to an under-
taking disclosing its participation in an alleged cartel 
affecting the Community if that undertaking is the first to 
submit information and evidence which in the Commission’s 
view will enable it to:

2 OJ L 8, 12.1.2001, p. 1.
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(a) carry out a targeted inspection in connection with the 
alleged cartel3; or

(b) find an infringement of Article 81 EC in connection 
with the alleged cartel.

(9) For the Commission to be able to carry out a targeted 
inspection within the meaning of point (8)(a), the under-
taking must provide the Commission with the information 
and evidence listed below, to the extent that this, in the 
Commission’s view, would not jeopardize the inspections:

(a) A corporate statement4 which includes, in so far as it 
is known to the applicant at the time of the submission:

- A detailed description of the alleged cartel arrangement, 
including for instance its aims, activities and functioning; 
the product or service concerned, the geographic scope, the 
duration of and the estimated market volumes affected by 
the alleged cartel; the specific dates, locations, content of 
and participants in alleged cartel contacts, and all relevant 
explanations in connection with the pieces of evidence 
provided in support of the application.

- The name and address of the legal entity submitting the 
immunity application as well as the names and addresses 
of all the other undertakings that participate(d) in the 
alleged cartel;

- The names, positions, office locations and, where necessary, 
home addresses of all individuals who, to the applicant’s 
knowledge, are or have been involved in the alleged cartel, 
including those individuals which have been involved on 
the applicant’s behalf;

- Information on which other competition authorities, 
inside or outside the EU, have been approached or are 
intended to be approached in relation to the alleged cartel; 
and

(b) Other evidence relating to the alleged cartel in posses-
sion of the applicant or available to it at the time of the 
submission, including in particular any evidence contem-
poraneous to the infringement.

(10) Immunity pursuant to point (8)(a) will not be granted 
if, at the time of the submission, the Commission had 
already sufficient evidence to adopt a decision to carry out 
an inspection in connection with the alleged cartel or had 
already carried out such an inspection.

(11) Immunity pursuant to point (8)(b) will only be granted 
on the cumulative conditions that the Commission did 
not have, at the time of the submission, sufficient evidence 
to find an infringement of Article 81 EC in connection 

3 The assessment of the threshold will have to be carried out ex ante, i.e. 
without taking into account whether a given inspection has or has not 
been successful or whether or not an inspection has or has not been carried 
out. The assessment will be made exclusively on the basis of the type and 
the quality of the information submitted by the applicant.
4 Corporate statements may take the form of written documents signed 
by or on behalf of the undertaking or be made orally.

with the alleged cartel and that no undertaking had been 
granted conditional immunity from fines under point (8)(a) 
in connection with the alleged cartel. In order to qualify, an 
undertaking must be the first to provide contemporaneous, 
incriminating evidence of the alleged cartel as well as 
a corporate statement containing the kind of informa-
tion specified in point (9)(a), which would enable the 
Commission to find an infringement of Article 81 EC,.

(12) In addition to the conditions set out in points (8)(a), 
(9) and (10) or in points (8)(b) and 11, all the following 
conditions must be met in any case to qualify for any 
immunity from a fine:

(a) The undertaking cooperates genuinely5, fully, on a 
continuous basis and expeditiously from the time it submits 
its application throughout the Commission’s administrative 
procedure. This includes:

- providing the Commission promptly with all relevant 
information and evidence relating to the alleged cartel that 
comes into its possession or is available to it;

- remaining at the Commission’s disposal to answer 
promptly to any request that may contribute to the estab-
lishment of the facts;

- making current (and, if possible, former) employees and 
directors available for interviews with the Commission;

- not destroying, falsifying or concealing relevant informa-
tion or evidence relating to the alleged cartel; and

- not disclosing the fact or any of the content of its applica-
tion before the Commission has issued a statement of 
objections in the case, unless otherwise agreed;

(b) The undertaking ended its involvement in the alleged 
cartel immediately following its application, except for what 
would, in the Commission’s view, be reasonably necessary 
to preserve the integrity of the inspections;

(c) When contemplating making its application to the 
Commission, the undertaking must not have destroyed, 
falsified or concealed evidence of the alleged cartel nor 
disclosed the fact or any of the content of its contemplated 
application, except to other competition authorities.

(13) An undertaking which took steps to coerce other 
undertakings to join the cartel or to remain in it is not 
eligible for immunity from fines. It may still qualify for a 
reduction of fines if it fulfils the relevant requirements and 
meets all the conditions there for.

5 This requires in particular that the applicant provides accurate, not 
misleading, and complete information. Cfr judgement of the European 
Court of Justice of 29 June 2006 in case C-301-04 P, Commission v SGL 
Carbon AG a.o., at paragraphs 68-70, and judgement of the European 
Court of Justice of 28 June 2005 in cases C-189-02 P, C-202-02 P, C-205-02 
P, C-208-02 P and C-213-02 P, Dansk Rørindustri A/S a.o. v. Commission, 
at paragraphs 395-399.
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B. Procedure

(14) An undertaking wishing to apply for immunity from 
fines should contact the Commission’s Directorate General 
for Competition. The undertaking may either initially apply 
for a marker or immediately proceed to make a formal 
application to the Commission for immunity from fines in 
order to meet the conditions in points (8)(a) or (8)(b), as 
appropriate. The Commission may disregard any application 
for immunity from fines on the ground that it has been 
submitted after the statement of objections has been issued.

(15) The Commission services may grant a marker 
protecting an immunity applicant’s place in the queue for 
a period to be specified on a case-by-case basis in order to 
allow for the gathering of the necessary information and 
evidence. To be eligible to secure a marker, the applicant 
must provide the Commission with information concerning 
its name and address, the parties to the alleged cartel, the 
affected product(s) and territory(-ies), the estimated dura-
tion of the alleged cartel and the nature of the alleged cartel 
conduct. The applicant should also inform the Commission 
on other past or possible future leniency applications to 
other authorities in relation to the alleged cartel and justify 
its request for a marker. Where a marker is granted, the 
Commission services determine the period within which 
the applicant has to perfect the marker by submitting the 
information and evidence required to meet the relevant 
threshold for immunity. Undertakings which have been 
granted a marker cannot perfect it by making a formal 
application in hypothetical terms. If the applicant perfects 
the marker within the period set by the Commission 
services, the information and evidence provided will be 
deemed to have been submitted on the date when the 
marker was granted.

(16) An undertaking making a formal immunity application 
to the Commission must:

(a) provide the Commission with all information and 
evidence relating to the alleged cartel available to it, as speci-
fied in points (8) and (9), including corporate statements; or

(b) initially present this information and evidence in hypo-
thetical terms, in which case the undertaking must present 
a detailed descriptive list of the evidence it proposes to 
disclose at a later agreed date. This list should accurately 
reflect the nature and content of the evidence, whilst safe-
guarding the hypothetical nature of its disclosure. Copies of 
documents, from which sensitive parts have been removed, 
may be used to illustrate the nature and content of the 
evidence. The name of the applying undertaking and of 
other undertakings involved in the alleged cartel need not 
be disclosed until the evidence described in its application 
is submitted. However, the product or service concerned 
by the alleged cartel, the geographic scope of the alleged 
cartel and the estimated duration must be clearly identified.

(17) If requested, the Directorate General for Competition 
will provide an acknowledgement of receipt of the 

undertaking’s application for immunity f rom fines, 
confirming the date and, where appropriate, time of the 
application.

(18) Once the Commission has received the information 
and evidence submitted by the undertaking under point 
(16)(a) and has verified that it meets the conditions set out 
in points (8)(a) or (8)(b), as appropriate, it will grant the 
undertaking conditional immunity from fines in writing.

(19) If the undertaking has presented information and 
evidence in hypothetical terms, the Commission will verify 
that the nature and content of the evidence described in 
the detailed list referred to in point (16)(b) will meet the 
conditions set out in points (8)(a) or (8)(b), as appropriate, 
and inform the undertaking accordingly. Following the 
disclosure of the evidence no later than on the date agreed 
and having verified that it corresponds to the description 
made in the list, the Commission will grant the undertaking 
conditional immunity from fines in writing.

(20) If it becomes apparent that immunity is not available 
or that the undertaking failed to meet the conditions set out 
in points (8)(a) or (8)(b), as appropriate, the Commission 
will inform the undertaking in writing. In such case, the 
undertaking may withdraw the evidence disclosed for 
the purposes of its immunity application or request the 
Commission to consider it under section III of this notice. 
This does not prevent the Commission from using its 
normal powers of investigation in order to obtain the 
information.

(21) The Commission will not consider other applications 
for immunity from fines before it has taken a position on an 
existing application in relation to the same alleged infringe-
ment, irrespective of whether the immunity application is 
presented formally or by requesting a marker.

(22) If at the end of the administrative procedure, the 
undertaking has met the conditions set out in point (12), 
the Commission will grant it immunity from fines in 
the relevant decision. If at the end of the administrative 
procedure, the undertaking has not met the conditions set 
out in point (12), the undertaking will not benefit from any 
favorable treatment under this Notice. If the Commission, 
after having granted conditional immunity ultimately finds 
that the immunity applicant has acted as a coercer, it will 
withhold immunity.

III. REDUCTION OF A FINE

A. Requirements to qualify for reduction of a 
fine

(23) Undertakings disclosing their participation in an 
alleged cartel affecting the Community that do not meet 
the conditions under section II above may be eligible to 
benefit from a reduction of any fine that would otherwise 
have been imposed.
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(24) In order to qualify, an undertaking must provide the 
Commission with evidence of the alleged infringement 
which represents significant added value with respect to 
the evidence already in the Commission’s possession and 
must meet the cumulative conditions set out in points (12)
(a) to (12)(c) above.

(25) The concept of “added value” refers to the extent to 
which the evidence provided strengthens, by its very nature 
and/or its level of detail, the Commission’s ability to prove 
the alleged cartel. In this assessment, the Commission will 
generally consider written evidence originating from the 
period of time to which the facts pertain to have a greater 
value than evidence subsequently established. Incriminating 
evidence directly relevant to the facts in question will gener-
ally be considered to have a greater value than that with only 
indirect relevance. Similarly, the degree of corroboration 
from other sources required for the evidence submitted to be 
relied upon against other undertakings involved in the case 
will have an impact on the value of that evidence, so that 
compelling evidence will be attributed a greater value than 
evidence such as statements which require corroboration 
if contested.

(26) The Commission will determine in any final decision 
adopted at the end of the administrative procedure the level 
of reduction an undertaking will benefit from, relative to the 
fine which would otherwise be imposed. For the:

- first undertaking to provide significant added value: a 
reduction of 30-50 %,

- second undertaking to provide significant added value: a 
reduction of 20-30 %,

- subsequent undertakings that provide significant added 
value: a reduction of up to 20 %.

In order to determine the level of reduction within each 
of these bands, the Commission will take into account the 
time at which the evidence fulfilling the condition in point 
(24) was submitted and the extent to which it represents 
added value.

If the applicant for a reduction of a fine is the first to submit 
compelling evidence in the sense of point (25) which the 
Commission uses to establish additional facts increasing the 
gravity or the duration of the infringement, the Commission 
will not take such additional facts into account when setting 
any fine to be imposed on the undertaking which provided 
this evidence.

B. Procedure

(27) An undertaking wishing to benefit from a reduction of 
a fine must make a formal application to the Commission 
and it must present it with sufficient evidence of the alleged 
cartel to qualify for a reduction of a fine in accordance 
with point (24) of this Notice. Any voluntary submission 
of evidence to the Commission which the undertaking 
that submits it wishes to be considered for the beneficial 

treatment of section III of this Notice must be clearly 
identified at the time of its submission as being part of a 
formal application for a reduction of a fine.

(28) If requested, the Directorate General for Competition 
will provide an acknowledgement of receipt of the under-
taking’s application for a reduction of a fine and of any 
subsequent submissions of evidence, confirming the date 
and, where appropriate, time of each submission. The 
Commission will not take any position on an application 
for a reduction of a fine before it has taken a position on 
any existing applications for conditional immunity from 
fines in relation to the same alleged cartel.

(29) If the Commission comes to the preliminary conclu-
sion that the evidence submitted by the undertaking 
constitutes significant added value within the meaning 
of points (24) and (25), and that the undertaking has met 
the conditions of points (12) and (27), it will inform the 
undertaking in writing, no later than the date on which a 
statement of objections is notified, of its intention to apply 
a reduction of a fine within a specified band as provided 
in point (26). The Commission will also, within the same 
time frame, inform the undertaking in writing if it comes 
to the preliminary conclusion that the undertaking does 
not qualify for a reduction of a fine. The Commission may 
disregard any application for a reduction of fines on the 
grounds that it has been submitted after the statement of 
objections has been issued.

(30) The Commission will evaluate the final position of 
each undertaking which filed an application for a reduction 
of a fine at the end of the administrative procedure in any 
decision adopted. The Commission will determine in any 
such final decision:

(a) whether the evidence provided by an undertaking 
represented significant added value with respect to the 
evidence in the Commission’s possession at that same time;

(b) whether the conditions set out in points (12)(a) to (12)
(c) above have been met;

(c) the exact level of reduction an undertaking will benefit 
from within the bands specified in point (26).

If the Commission finds that the undertaking has not met 
the conditions set out in point (12), the undertaking will 
not benefit from any favourable treatment under this Notice.

IV. CORPORATE STATEMENTS MADE 
TO QUALIFY UNDER THIS NOTICE

(31) A corporate statement is a voluntary presentation by 
or on behalf of an undertaking to the Commission of the 
undertaking’s knowledge of a cartel and its role therein 
prepared specially to be submitted under this Notice. Any 
statement made vis-à-vis the Commission in relation to this 
notice, forms part of the Commission’s file and can thus be 
used in evidence.
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(32) Upon the applicant’s request, the Commission may 
accept that corporate statements be provided orally unless 
the applicant has already disclosed the content of the corpo-
rate statement to third parties. Oral corporate statements 
will be recorded and transcribed at the Commission’s prem-
ises. In accordance with Article 19 of Council Regulation 
(EC) No 1-20036 and Articles 3 and 17 of Commission 
Regulation (EC) No 773-20047, undertakings making oral 
corporate statements will be granted the opportunity to 
check the technical accuracy of the recording, which will 
be available at the Commission’s premises and to correct 
the substance of their oral statements within a given time 
limit. Undertakings may waive these rights within the 
said time-limit, in which case the recording will from that 
moment on be deemed to have been approved. Following 
the explicit or implicit approval of the oral statement or the 
submission of any corrections to it, the undertaking shall 
listen to the recordings at the Commission’s premises and 
check the accuracy of the transcript within a given time 
limit. Non-compliance with the last requirement may lead 
to the loss of any beneficial treatment under this Notice.

(33) Access to corporate statements is only granted to the 
addressees of a statement of objections, provided that they 
commit, - together with the legal counsels getting access 
on their behalf -, not to make any copy by mechanical or 
electronic means of any information in the corporate state-
ment to which access is being granted and to ensure that the 
information to be obtained from the corporate statement 
will solely be used for the purposes mentioned below. Other 
parties such as complainants will not be granted access to 
corporate statements. The Commission considers that this 
specific protection of a corporate statement is not justified 
as from the moment when the applicant discloses to third 
parties the content thereof.

(34) In accordance with the Commission Notice on rules 
for access to the Commission file8, access to the file is only 
granted to the addressees of a statement of objections on 
the condition that the information thereby obtained may 
only be used for the purposes of judicial or administrative 
proceedings for the application of the Union competition 
rules. Any failure during the proceedings to comply with 
the provisions of Regulation (EC) No 773/20048a on the use 
of information obtained through access to the file may be 
regarded as lack of cooperation within the meaning of points 
(12) and (27) of this Notice. Under certain circumstances it 
is subject to penalties to be laid down under national law8b. 
Moreover, if any such use is made after the Commission has 
already adopted a prohibition decision in the proceedings, 
the Commission may, in addition to applicable penalties 
under national law, in any legal proceedings before the 
Union Courts, ask the Court to increase the fine in respect 

6 OJ L 1, 4.1.2003, p. 1.
7 OJ L 123, 27.4.2004, p. 18.
8 OJ C 325, 22.12.2005, p. 7.
8a Article 16a of Regulation (EC) No 773/2004, as amended by Commission 
Regulation (EU) 2015/1348 (OJ L 208, 5.8.2015, p. 3).
8b Articles 7 and 8 of Directive 2014/104/EU of the European Parliament 
and of the Council of 26 November 2014 on certain rules governing actions 
for damages under national law for infringements of the competition law 
provisions of the Member States and of the European Union (OJ L 349, 
5.12.2014, p. 1).

of the responsible undertaking. Should any of the above 
limitations to the use of information be breached, at any 
point in time, with the involvement of an outside counsel, 
the Commission may report the incident to the bar of that 
counsel, with a view to disciplinary action.

(35) Corporate statements made under the present Notice 
will only be transmitted to the competition authorities of 
the Member States pursuant to Article 12 of Regulation 
No 1-2003, provided that the conditions set out in the 
Network Notice9 are met and provided that the level of 
protection against disclosure awarded by the receiving 
competition authority is equivalent to the one conferred 
by the Commission.

(35a) In line with paragraph 26a of the Commission Notice 
on the co-operation between the Commission and the 
courts of the EU Member States in the application of 
Articles 101 and 102 of the Treaty, the Commission will 
not at any time transmit leniency corporate statements to 
national courts for use in actions for damages for breaches 
of those Treaty provisions9a. This paragraph is without 
prejudice to the situation referred to in Article 6(7) of 
Directive 2014/104/EU.

V. GENERAL CONSIDERATIONS

(36) The Commission will not take a position on whether or 
not to grant conditional immunity, or otherwise on whether 
or not to reward any application, if it becomes apparent 
that the application concerns infringements covered by the 
five years limitation period for the imposition of penalties 
stipulated in Article 25(1)(b) of Regulation 1-2003, as such 
applications would be devoid of purpose.

(37) From the date of its publication in the Official Journal, 
this notice replaces the 2002 Commission notice on 
immunity from fines and reduction of fines in cartel cases 
for all cases in which no undertaking has contacted the 
Commission in order to take advantage of the favourable 
treatment set out in that notice. However, points (31) to 
(35) of the current notice will be applied from the moment 
of its publication to all pending and new applications for 
immunity from fines or reduction of fines.

(38) The Commission is aware that this notice will create 
legitimate expectations on which undertakings may rely 
when disclosing the existence of a cartel to the Commission.

(39) In line with the Commission’s practice, the fact that 
an undertaking cooperated with the Commission during its 
administrative procedure will be indicated in any decision, 
so as to explain the reason for the immunity or reduction of 
the fine. The fact that immunity or reduction in respect of 

9 Commission Notice on cooperation within the Network of Competition 
Authorities, OJ C 101, 27.4.2004, p. 43.
9a Commission Notice on the co-operation between the Commission and 
the courts of the EU Member States in the application of Articles 101 and 
102 TFEU (OJ C 101, 27.4.2004, p. 54), as amended by the Communication 
from the Commission on Amendments to the Commission Notice on the 
cooperation between the Commission and courts of the EU Member States 
in the application of Articles 81 and 82 EC (OJ C 256, 5.8.2015, p. 5).
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fines is granted cannot protect an undertaking from the civil 
law consequences of its participation in an infringement of 
Article 81 EC.

(40) The Commission considers that normally public disclo-
sure of documents and written or recorded statements 
received in the context of this notice would undermine 
certain public or private interests, for example the protection 
of the purpose of inspections and investigations, within the 
meaning of Article 4 of Regulation (EC) No 1049-200110, 
even after the decision has been taken.

10 OJ L 145, 31.5.2001, p. 43.
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IV. Private enforcement

34. Directive 2014/104/EU of 26 November 2014 on certain rules governing 
actions for damages under national law for infringements of the competition law 
provisions of the Member States and of the European Union

The European Parliament and the Council of the European 
Union,

Having regard to the Treaty on the Functioning of the 
European Union, and in particular Articles 103 and 114 
thereof,

Having regard to the proposal f rom the European 
Commission,

After transmission of the draft legislative act to the national 
parliaments,

Having regard to the opinion of the European Economic 
and Social Committee1,

Acting in accordance with the ordinary legislative 
procedure2,

Whereas:

(1) Articles 101 and 102 of the Treaty on the Functioning of 
the European Union (TFEU) are a matter of public policy 
and should be applied effectively throughout the Union in 
order to ensure that competition in the internal market is 
not distorted.

(2) The public enforcement of Articles 101 and 102 TFEU 
is carried out by the Commission using the powers provided 
by Council Regulation (EC) No 1/20033. Upon the entry 
into force of the Treaty of Lisbon on 1 December 2009, 
Articles 81 and 82 of the Treaty establishing the European 
Community became Articles 101 and 102 TFEU, and they 
remain identical in substance. Public enforcement is also 
carried out by national competition authorities, which may 
take the decisions listed in Article 5 of Regulation (EC) 
No 1/2003. In accordance with that Regulation, Member 
States should be able to designate administrative as well as 
judicial authorities to apply Articles 101 and 102 TFEU 
as public enforcers and to carry out the various functions 
conferred upon competition authorities by that Regulation.

(3) Articles 101 and 102 TFEU produce direct effects in 
relations between individuals and create, for the individuals 
concerned, rights and obligations which national courts 
must enforce. National courts thus have an equally essential 
part to play in applying the competition rules (private 

1 OJ C 67, 6.3.2014, p. 83.
2 Position of the European Parliament of 17 April 2014 (not yet published 
in the Official Journal) and decision of the Council of 10 November 2014.
3 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules of competition laid down in Articles 81 and 
82 of the Treaty (OJ L 1, 4.1.2003, p. 1).

enforcement). When ruling on disputes between private 
individuals, they protect subjective rights under Union 
law, for example by awarding damages to the victims of 
infringements. The full effectiveness of Articles 101 and 102 
TFEU, and in particular the practical effect of the prohibi-
tions laid down therein, requires that anyone — be they 
an individual, including consumers and undertakings, or a 
public authority — can claim compensation before national 
courts for the harm caused to them by an infringement 
of those provisions. The right to compensation in Union 
law applies equally to infringements of Articles 101 and 
102 TFEU by public undertakings and by undertakings 
entrusted with special or exclusive rights by Member States 
within the meaning of Article 106 TFEU.

(4) The right in Union law to compensation for harm 
resulting from infringements of Union and national compe-
tition law requires each Member State to have procedural 
rules ensuring the effective exercise of that right. The need 
for effective procedural remedies also follows from the right 
to effective judicial protection as laid down in the second 
subparagraph of Article 19 of the Treaty on European 
Union (TEU) and in the first paragraph of Article 47 of 
the Charter of Fundamental Rights of the European Union. 
Member States should ensure effective legal protection in 
the fields covered by Union law.

(5) Actions for damages are only one element of an effective 
system of private enforcement of infringements of competi-
tion law and are complemented by alternative avenues of 
redress, such as consensual dispute resolution and public 
enforcement decisions that give parties an incentive to 
provide compensation.

(6) To ensure effective private enforcement actions under 
civil law and effective public enforcement by competition 
authorities, both tools are required to interact to ensure 
maximum effectiveness of the competition rules. It is 
necessary to regulate the coordination of those two forms 
of enforcement in a coherent manner, for instance in rela-
tion to the arrangements for access to documents held by 
competition authorities. Such coordination at Union level 
will also avoid the divergence of applicable rules, which 
could jeopardise the proper functioning of the internal 
market.

(7) In accordance with Article 26 TFEU, the internal 
market comprises an area without internal frontiers in 
which the free movement of goods, persons, services and 
capital is ensured. There are marked differences between the 
rules in the Member States governing actions for damages 
for infringements of Union or national competition law. 
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Those differences lead to uncertainty concerning the condi-
tions under which injured parties can exercise the right to 
compensation they derive from the TFEU and affect the 
substantive effectiveness of such right. As injured parties 
often choose their Member State of establishment as the 
forum in which to claim damages, the discrepancies between 
the national rules lead to an uneven playing field as regards 
actions for damages and may thus affect competition on 
the markets on which those injured parties, as well as the 
infringing undertakings, operate.

(8) Undertakings established and operating in various 
Member States are subject to differing procedural rules 
that significantly affect the extent to which they can be held 
liable for infringements of competition law. This uneven 
enforcement of the right to compensation in Union law 
may result not only in a competitive advantage for some 
undertakings which have infringed Article 101 or 102 
TFEU but also in a disincentive to the exercise of the 
rights of establishment and provision of goods or services 
in those Member States where the right to compensation is 
enforced more effectively. As the differences in the liability 
regimes applicable in the Member States may negatively 
affect both competition and the proper functioning of the 
internal market, it is appropriate to base this Directive on 
the dual legal bases of Articles 103 and 114 TFEU.

(9) It is necessary, bearing in mind that large-scale infringe-
ments of competition law often have a cross-border element, 
to ensure a more level playing field for undertakings oper-
ating in the internal market and to improve the conditions 
for consumers to exercise the rights that they derive from 
the internal market. It is appropriate to increase legal 
certainty and to reduce the differences between the Member 
States as to the national rules governing actions for damages 
for infringements of both Union competition law and 
national competition law where that is applied in parallel 
with Union competition law. An approximation of those 
rules will help to prevent the increase of differences between 
the Member States’ rules governing actions for damages in 
competition cases.

(10) Article 3(1) of Regulation (EC) No 1/2003 provides 
that ‘[w]here the competition authorities of the Member 
States or national courts apply national competition law to 
agreements, decisions by associations of undertakings or 
concerted practices within the meaning of Article [101(1) 
TFEU] which may affect trade between Member States 
within the meaning of that provision, they shall also apply 
Article [101 TFEU] to such agreements, decisions or 
concerted practices. Where the competition authorities of 
the Member States or national courts apply national compe-
tition law to any abuse prohibited by Article [102 TFEU], 
they shall also apply Article [102 TFEU].’ In the interests 
of the proper functioning of the internal market and with 
a view to greater legal certainty and a more level playing 
field for undertakings and consumers, it is appropriate that 
the scope of this Directive extend to actions for damages 
based on the infringement of national competition law 
where it is applied pursuant to Article 3(1) of Regulation 
(EC) No 1/2003. Applying differing rules on civil liability 

in respect of infringements of Article 101 or 102 TFEU and 
in respect of infringements of rules of national competition 
law which must be applied in the same cases in parallel to 
Union competition law would otherwise adversely affect 
the position of claimants in the same case and the scope of 
their claims, and would constitute an obstacle to the proper 
functioning of the internal market. This Directive should 
not affect actions for damages in respect of infringements 
of national competition law which do not affect trade 
between Member States within the meaning of Article 
101 or 102 TFEU.

(11) In the absence of Union law, actions for damages 
are governed by the national rules and procedures of the 
Member States. According to the case-law of the Court of 
Justice of the European Union (Court of Justice), any person 
can claim compensation for harm suffered where there is a 
causal relationship between that harm and an infringement 
of competition law. All national rules governing the exercise 
of the right to compensation for harm resulting from an 
infringement of Article 101 or 102 TFEU, including those 
concerning aspects not dealt with in this Directive such as 
the notion of causal relationship between the infringement 
and the harm, must observe the principles of effective-
ness and equivalence. This means that they should not be 
formulated or applied in a way that makes it excessively 
difficult or practically impossible to exercise the right to 
compensation guaranteed by the TFEU or less favourably 
than those applicable to similar domestic actions. Where 
Member States provide other conditions for compensa-
tion under national law, such as imputability, adequacy or 
culpability, they should be able to maintain such conditions 
in so far as they comply with the case-law of the Court of 
Justice, the principles of effectiveness and equivalence, and 
this Directive.

(12) This Directive reaffirms the acquis communautaire on 
the right to compensation for harm caused by infringements 
of Union competition law, particularly regarding standing 
and the definition of damage, as stated in the case-law of 
the Court of Justice, and does not pre-empt any further 
development thereof. Anyone who has suffered harm 
caused by such an infringement can claim compensation 
for actual loss (damnum emergens), for gain of which that 
person has been deprived (loss of profit or lucrum cessans), 
plus interest, irrespective of whether those categories are 
established separately or in combination in national law. 
The payment of interest is an essential component of 
compensation to make good the damage sustained by taking 
into account the effluxion of time and should be due from 
the time when the harm occurred until the time when 
compensation is paid, without prejudice to the qualification 
of such interest as compensatory or default interest under 
national law and to whether effluxion of time is taken into 
account as a separate category (interest) or as a constituent 
part of actual loss or loss of profit. It is incumbent on the 
Member States to lay down the rules to be applied for that 
purpose.

(13) The right to compensation is recognised for any natural 
or legal person — consumers, undertakings and public 
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authorities alike — irrespective of the existence of a direct 
contractual relationship with the infringing undertaking, 
and regardless of whether or not there has been a prior 
finding of an infringement by a competition authority. This 
Directive should not require Member States to introduce 
collective redress mechanisms for the enforcement of 
Articles 101 and 102 TFEU. Without prejudice to compen-
sation for loss of opportunity, full compensation under this 
Directive should not lead to overcompensation, whether by 
means of punitive, multiple or other damages.

(14) Actions for damages for infringements of Union or 
national competition law typically require a complex factual 
and economic analysis. The evidence necessary to prove a 
claim for damages is often held exclusively by the opposing 
party or by third parties, and is not sufficiently known by, or 
accessible to, the claimant. In such circumstances, strict legal 
requirements for claimants to assert in detail all the facts 
of their case at the beginning of an action and to proffer 
precisely specified items of supporting evidence can unduly 
impede the effective exercise of the right to compensation 
guaranteed by the TFEU.

(15) Evidence is an important element for bringing 
actions for damages for infringement of Union or national 
competition law. However, as competition law litigation is 
characterised by an information asymmetry, it is appropriate 
to ensure that claimants are afforded the right to obtain 
the disclosure of evidence relevant to their claim, without 
it being necessary for them to specify individual items 
of evidence. In order to ensure equality of arms, those 
means should also be available to defendants in actions for 
damages, so that they can request the disclosure of evidence 
by those claimants. National courts should also be able to 
order that evidence be disclosed by third parties, including 
public authorities. Where a national court wishes to order 
disclosure of evidence by the Commission, the principle in 
Article 4(3) TEU of sincere cooperation between the Union 
and the Member States and Article 15(1) of Regulation 
(EC) No 1/2003 as regards requests for information apply. 
Where national courts order public authorities to disclose 
evidence, the principles of legal and administrative coopera-
tion under Union or national law apply.

(16) National courts should be able, under their strict 
control, especially as regards the necessity and propor-
tionality of disclosure measures, to order the disclosure 
of specified items of evidence or categories of evidence 
upon request of a party. It follows from the requirement of 
proportionality that disclosure can be ordered only where 
a claimant has made a plausible assertion, on the basis of 
facts which are reasonably available to that claimant, that 
the claimant has suffered harm that was caused by the 
defendant. Where a request for disclosure aims to obtain a 
category of evidence, that category should be identified by 
reference to common features of its constitutive elements 
such as the nature, object or content of the documents the 
disclosure of which is requested, the time during which 
they were drawn up, or other criteria, provided that the 
evidence falling within the category is relevant within 
the meaning of this Directive. Such categories should be 

defined as precisely and narrowly as possible on the basis 
of reasonably available facts.

(17) Where a court in one Member State requests a compe-
tent court in another Member State to take evidence or 
requests that evidence be taken directly in another Member 
State, the provisions of Council Regulation (EC) No 
1206/20014 apply.

(18) While relevant evidence containing business secrets 
or otherwise confidential information should, in principle, 
be available in actions for damages, such confidential 
information needs to be protected appropriately. National 
courts should therefore have at their disposal a range of 
measures to protect such confidential information from 
being disclosed during the proceedings. Those measures 
could include the possibility of redacting sensitive passages 
in documents, conducting hearings in camera, restricting 
the persons allowed to see the evidence, and instructing 
experts to produce summaries of the information in an 
aggregated or otherwise non-confidential form. Measures 
protecting business secrets and other confidential informa-
tion should, nevertheless, not impede the exercise of the 
right to compensation.

(19) This Directive affects neither the possibility under the 
laws of the Member States to appeal disclosure orders, nor 
the conditions for bringing such appeals.

(20) Regulation (EC) No 1049/2001 of the European 
Parliament and of the Council5 governs public access to 
European Parliament, Council and Commission docu-
ments, and is designed to confer on the public as wide a 
right of access as possible to documents of those institutions. 
That right is nonetheless subject to certain limits based 
on reasons of public or private interest. It follows that 
the system of exceptions laid down in Article 4 of that 
Regulation is based on a balancing of the opposing interests 
in a given situation, namely, the interests which would be 
favoured by the disclosure of the documents in question 
and those which would be jeopardised by such disclosure. 
This Directive should be without prejudice to such rules and 
practices under Regulation (EC) No 1049/2001.

(21) The effectiveness and consistency of the application 
of Articles 101 and 102 TFEU by the Commission and 
the national competition authorities require a common 
approach across the Union on the disclosure of evidence 
that is included in the file of a competition authority. 
Disclosure of evidence should not unduly detract from 
the effectiveness of the enforcement of competition law 
by a competition authority. This Directive does not cover 
the disclosure of internal documents of, or correspondence 
between, competition authorities.

4 Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking of evidence in civil 
or commercial matters (OJ L 174, 27.6.2001, p. 1).
5 Regulation (EC) No 1049/2001 of the European Parliament and of the 
Council of 30 May 2001 regarding public access to European Parliament, 
Council and Commission documents (OJ L 145, 31.5.2001, p. 43).
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(22) In order to ensure the effective protection of the right 
to compensation, it is not necessary that every document 
relating to proceedings under Article 101 or 102 TFEU 
be disclosed to a claimant merely on the grounds of the 
claimant’s intended action for damages since it is highly 
unlikely that the action for damages will need to be based 
on all the evidence in the file relating to those proceedings.

(23) The requirement of proportionality should be carefully 
assessed when disclosure risks unravelling the investigation 
strategy of a competition authority by revealing which 
documents are part of the file or risks having a negative 
effect on the way in which undertakings cooperate with 
the competition authorities. Particular attention should be 
paid to preventing ‘fishing expeditions’, i.e. non-specific or 
overly broad searches for information that is unlikely to be 
of relevance for the parties to the proceedings. Disclosure 
requests should therefore not be deemed to be proportionate 
where they refer to the generic disclosure of documents in 
the file of a competition authority relating to a certain case, 
or the generic disclosure of documents submitted by a party 
in the context of a particular case. Such wide disclosure 
requests would not be compatible with the requesting 
party’s duty to specify the items of evidence or the categories 
of evidence as precisely and narrowly as possible.

(24) This Directive does not affect the right of courts 
to consider, under Union or national law, the interests 
of the effective public enforcement of competition law 
when ordering the disclosure of any type of evidence 
with the exception of leniency statements and settlement 
submissions.

(25) An exemption should apply in respect of any disclosure 
that, if granted, would unduly interfere with an ongoing 
investigation by a competition authority concerning 
an infringement of Union or national competition law. 
Information that was prepared by a competition authority 
in the course of its proceedings for the enforcement of 
Union or national competition law and sent to the parties 
to those proceedings (such as a ‘Statement of Objections’) 
or prepared by a party thereto (such as replies to requests 
for information of the competition authority or witness 
statements) should therefore be disclosable in actions for 
damages only after the competition authority has closed 
its proceedings, for instance by adopting a decision under 
Article 5 or under Chapter III of Regulation (EC) No 
1/2003, with the exception of decisions on interim measures.

(26) Leniency programmes and settlement procedures 
are important tools for the public enforcement of Union 
competition law as they contribute to the detection and 
efficient prosecution of, and the imposition of penalties 
for, the most serious infringements of competition law. 
Furthermore, as many decisions of competition authorities 
in cartel cases are based on a leniency application, and 
damages actions in cartel cases generally follow on from 
those decisions, leniency programmes are also important 
for the effectiveness of actions for damages in cartel cases. 
Undertakings might be deterred from cooperating with 
competition authorities under leniency programmes and 

settlement procedures if self-incriminating statements 
such as leniency statements and settlement submissions, 
which are produced for the sole purpose of cooperating 
with the competition authorities, were to be disclosed. 
Such disclosure would pose a risk of exposing cooperating 
undertakings or their managing staff to civil or criminal 
liability under conditions worse than those of co-infringers 
not cooperating with the competition authorities. To ensure 
undertakings’ continued willingness to approach compe-
tition authorities voluntarily with leniency statements 
or settlement submissions, such documents should be 
exempted from the disclosure of evidence. That exemption 
should also apply to verbatim quotations from leniency 
statements or settlement submissions included in other 
documents. Those limitations on the disclosure of evidence 
should not prevent competition authorities from publishing 
their decisions in accordance with the applicable Union 
or national law. In order to ensure that that exemption 
does not unduly interfere with injured parties’ rights to 
compensation, it should be limited to those voluntary and 
self-incriminating leniency statements and settlement 
submissions.

(27) The rules in this Directive on the disclosure of docu-
ments other than leniency statements and settlement 
submissions ensure that injured parties retain sufficient 
alternative means by which to obtain access to the relevant 
evidence that they need in order to prepare their actions for 
damages. National courts should themselves be able, upon 
request by a claimant, to access documents in respect of 
which the exemption is invoked in order to verify whether 
the contents thereof fall outside the definitions of leniency 
statements and settlement submissions laid down in this 
Directive. Any content falling outside those definitions 
should be disclosable under the relevant conditions.

(28) National courts should be able, at any time, to order, 
in the context of an action for damages, the disclosure of 
evidence that exists independently of the proceedings of a 
competition authority (‘pre-existing information’).

(29) The disclosure of evidence should be ordered from 
a competition authority only when that evidence cannot 
reasonably be obtained from another party or from a third 
party.

(30) Pursuant to Article 15(3) of Regulation (EC) No 
1/2003, competition authorities, acting upon their own 
initiative, can submit written observations to national courts 
on issues relating to the application of Article 101 or 102 
TFEU. In order to preserve the contribution made by public 
enforcement to the application of those Articles, competi-
tion authorities should likewise be able, acting upon their 
own initiative, to submit their observations to a national 
court for the purpose of assessing the proportionality of a 
disclosure of evidence included in the authorities’ files, in 
light of the impact that such disclosure would have on the 
effectiveness of the public enforcement of competition law. 
Member States should be able to set up a system whereby a 
competition authority is informed of requests for disclosure 
of information when the person requesting disclosure or 
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the person from whom disclosure is sought is involved in 
that competition authority’s investigation into the alleged 
infringement, without prejudice to national law providing 
for ex parte proceedings.

(31) Any natural or legal person that obtains evidence 
through access to the file of a competition authority should 
be able to use that evidence for the purposes of an action 
for damages to which it is a party. Such use should also 
be allowed on the part of any natural or legal person that 
succeeded in its rights and obligations, including through 
the acquisition of its claim. Where the evidence was 
obtained by a legal person forming part of a corporate group 
constituting one undertaking for the application of Articles 
101 and 102 TFEU, other legal persons belonging to the 
same undertaking should also be able to use that evidence.

(32) However, the use of evidence obtained through access 
to the file of a competition authority should not unduly 
detract from the effective enforcement of competition law 
by a competition authority. In order to ensure that the 
limitations on disclosure laid down in this Directive are not 
undermined, the use of evidence of the types referred to in 
recitals 24 and 25 which is obtained solely through access to 
the file of a competition authority should be limited under 
the same circumstances. The limitation should take the form 
of inadmissibility in actions for damages or the form of any 
other protection under applicable national rules capable of 
ensuring the full effect of the limits on the disclosure of 
those types of evidence. Moreover, evidence obtained from a 
competition authority should not become an object of trade. 
The possibility of using evidence that was obtained solely 
through access to the file of a competition authority should 
therefore be limited to the natural or legal person that was 
originally granted access and to its legal successors. That 
limitation to avoid trading of evidence does not, however, 
prevent a national court from ordering the disclosure of that 
evidence under the conditions provided for in this Directive.

(33) The fact that a claim for damages is initiated, or that 
an investigation by a competition authority is started, 
entails a risk that persons concerned may destroy or hide 
evidence that would be useful in substantiating an injured 
party’s claim for damages. To prevent the destruction of 
relevant evidence and to ensure that court orders as to 
disclosure are complied with, national courts should be 
able to impose sufficiently deterrent penalties. In so far 
as parties to the proceedings are concerned, the risk of 
adverse inferences being drawn in the proceedings for 
damages can be a particularly effective penalty, and can 
help avoid delays. Penalties should also be available for 
non-compliance with obligations to protect confidential 
information and for the abusive use of information obtained 
through disclosure. Similarly, penalties should be available if 
information obtained through access to the file of a compe-
tition authority is used abusively in actions for damages.

(34) Ensuring the effective and consistent application of 
Articles 101 and 102 TFEU by the Commission and the 
national competition authorities necessitates a common 
approach across the Union on the effect of national 

competition authorities’ final infringement decisions 
on subsequent actions for damages. Such decisions are 
adopted only after the Commission has been informed 
of the decision envisaged or, in the absence thereof, of 
any other document indicating the proposed course of 
action pursuant to Article 11(4) of Regulation (EC) No 
1/2003, and if the Commission has not relieved the national 
competition authority of its competence by initiating 
proceedings pursuant to Article 11(6) of that Regulation. 
The Commission should ensure the consistent applica-
tion of Union competition law by providing, bilaterally 
and within the framework of the European Competition 
Network, guidance to the national competition authorities. 
To enhance legal certainty, to avoid inconsistency in the 
application of Articles 101 and 102 TFEU, to increase 
the effectiveness and procedural efficiency of actions for 
damages and to foster the functioning of the internal 
market for undertakings and consumers, the finding of an 
infringement of Article 101 or 102 TFEU in a final deci-
sion by a national competition authority or a review court 
should not be relitigated in subsequent actions for damages. 
Therefore, such a finding should be deemed to be irrefutably 
established in actions for damages brought in the Member 
State of the national competition authority or review court 
relating to that infringement. The effect of the finding 
should, however, cover only the nature of the infringement 
and its material, personal, temporal and territorial scope as 
determined by the competition authority or review court in 
the exercise of its jurisdiction. Where a decision has found 
that provisions of national competition law are infringed in 
cases where Union and national competition law are applied 
in the same case and in parallel, that infringement should 
also be deemed to be irrefutably established.

(35) Where an action for damages is brought in a Member 
State other than the Member State of a national competi-
tion authority or a review court that found the infringement 
of Article 101 or 102 TFEU to which the action relates, it 
should be possible to present that finding in a final decision 
by the national competition authority or the review court 
to a national court as at least prima facie evidence of the 
fact that an infringement of competition law has occurred. 
The finding can be assessed as appropriate, along with 
any other evidence adduced by the parties. The effects of 
decisions by national competition authorities and review 
courts finding an infringement of the competition rules are 
without prejudice to the rights and obligations of national 
courts under Article 267 TFEU.

(36) National rules on the beginning, duration, suspension 
or interruption of limitation periods should not unduly 
hamper the bringing of actions for damages. This is particu-
larly important in respect of actions that build upon a 
finding by a competition authority or a review court of an 
infringement. To that end, it should be possible to bring 
an action for damages after proceedings by a competition 
authority, with a view to enforcing national and Union 
competition law. The limitation period should not begin to 
run before the infringement ceases and before a claimant 
knows, or can reasonably be expected to know, the behaviour 
constituting the infringement, the fact that the infringement 
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caused the claimant harm and the identity of the infringer. 
Member States should be able to maintain or introduce 
absolute limitation periods that are of general application, 
provided that the duration of such absolute limitation 
periods does not render practically impossible or excessively 
difficult the exercise of the right to full compensation.

(37) Where several undertakings infringe the competition 
rules jointly, as in the case of a cartel, it is appropriate to 
make provision for those co-infringers to be held jointly 
and severally liable for the entire harm caused by the 
infringement. A co-infringer should have the right to obtain 
a contribution from other co-infringers if it has paid more 
compensation than its share. The determination of that 
share as the relative responsibility of a given infringer, and 
the relevant criteria such as turnover, market share, or role in 
the cartel, is a matter for the applicable national law, while 
respecting the principles of effectiveness and equivalence.

(38) Undertakings which cooperate with competition 
authorities under a leniency programme play a key role in 
exposing secret cartel infringements and in bringing them 
to an end, thereby often mitigating the harm which could 
have been caused had the infringement continued. It is 
therefore appropriate to make provision for undertakings 
which have received immunity from fines from a competi-
tion authority under a leniency programme to be protected 
from undue exposure to damages claims, bearing in mind 
that the decision of the competition authority finding 
the infringement may become final for the immunity 
recipient before it becomes final for other undertakings 
which have not received immunity, thus potentially making 
the immunity recipient the preferential target of litigation. 
It is therefore appropriate that the immunity recipient be 
relieved in principle from joint and several liability for the 
entire harm and that any contribution it must make vis-à-vis 
co-infringers not exceed the amount of harm caused to its 
own direct or indirect purchasers or, in the case of a buying 
cartel, its direct or indirect providers. To the extent that a 
cartel has caused harm to those other than the customers or 
providers of the infringers, the contribution of the immunity 
recipient should not exceed its relative responsibility for the 
harm caused by the cartel. That share should be determined 
in accordance with the same rules used to determine the 
contributions between infringers. The immunity recipient 
should remain fully liable to the injured parties other than 
its direct or indirect purchasers or providers only where 
they are unable to obtain full compensation from the other 
infringers.

(39) Harm in the form of actual loss can result from the 
price difference between what was actually paid and what 
would otherwise have been paid in the absence of the 
infringement. When an injured party has reduced its 
actual loss by passing it on, entirely or in part, to its own 
purchasers, the loss which has been passed on no longer 
constitutes harm for which the party that passed it on needs 
to be compensated. It is therefore in principle appropriate 
to allow an infringer to invoke the passing-on of actual loss 
as a defence against a claim for damages. It is appropriate 
to provide that the infringer, in so far as it invokes the 

passing-on defence, must prove the existence and extent 
of pass-on of the overcharge. This burden of proof should 
not affect the possibility for the infringer to use evidence 
other than that in its possession, such as evidence already 
acquired in the proceedings or evidence held by other parties 
or third parties.

(40) In situations where the passing-on resulted in reduced 
sales and thus harm in the form of a loss of profit, the right 
to claim compensation for such loss of profit should remain 
unaffected.

(41) Depending on the conditions under which undertak-
ings are operating, it may be commercial practice to pass 
on price increases down the supply chain. Consumers or 
undertakings to whom actual loss has thus been passed on 
have suffered harm caused by an infringement of Union 
or national competition law. While such harm should be 
compensated for by the infringer, it may be particularly diffi-
cult for consumers or undertakings that did not themselves 
make any purchase from the infringer to prove the extent 
of that harm. It is therefore appropriate to provide that, 
where the existence of a claim for damages or the amount 
of damages to be awarded depends on whether or to what 
degree an overcharge paid by a direct purchaser from the 
infringer has been passed on to an indirect purchaser, the 
latter is regarded as having proven that an overcharge paid 
by that direct purchaser has been passed on to its level 
where it is able to show prima facie that such passing-on 
has occurred. This rebuttable presumption applies unless the 
infringer can credibly demonstrate to the satisfaction of the 
court that the actual loss has not or not entirely been passed 
on to the indirect purchaser. It is furthermore appropriate 
to define under what conditions the indirect purchaser 
is to be regarded as having established such prima facie 
proof. As regards the quantification of passing-on, national 
courts should have the power to estimate which share of 
the overcharge has been passed on to the level of indirect 
purchasers in disputes pending before them.

(42) The Commission should issue clear, simple and 
comprehensive guidelines for national courts on how to 
estimate the share of the overcharge passed on to indirect 
purchasers.

(43) Infringements of competition law often concern the 
conditions and the price under which goods or services 
are sold, and lead to an overcharge and other harm for the 
customers of the infringers. The infringement may also 
concern supplies to the infringer (for example in the case 
of a buyers’ cartel). In such cases, the actual loss could result 
from a lower price paid by infringers to their suppliers. This 
Directive and in particular the rules on passing-on should 
apply accordingly to those cases.

(44) Actions for damages can be brought both by those 
who purchased goods or services from the infringer and by 
purchasers further down the supply chain. In the interest 
of consistency between judgments resulting from related 
proceedings and hence to avoid the harm caused by the 
infringement of Union or national competition law not 
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being fully compensated or the infringer being required 
to pay damages to compensate for harm that has not been 
suffered, national courts should have the power to estimate 
the proportion of any overcharge which was suffered by the 
direct or indirect purchasers in disputes pending before 
them. In this context, national courts should be able to take 
due account, by procedural or substantive means available 
under Union and national law, of any related action and 
of the resulting judgment, particularly where it finds that 
passing-on has been proven. National courts should have 
at their disposal appropriate procedural means, such as 
joinder of claims, to ensure that compensation for actual 
loss paid at any level of the supply chain does not exceed the 
overcharge harm caused at that level. Such means should 
also be available in cross-border cases. This possibility to 
take due account of judgments should be without prejudice 
to the fundamental rights of the defence and the rights to 
an effective remedy and a fair trial of those who were not 
parties to the judicial proceedings, and without prejudice 
to the rules on the evidenciary value of judgments rendered 
in that context. It is possible for actions pending before 
the courts of different Member States to be considered 
as related within the meaning of Article 30 of Regulation 
(EU) No 1215/2012 of the European Parliament and of 
the Council6. Under that Article, national courts other 
than that first seized may stay proceedings or, under certain 
circumstances, may decline jurisdiction. This Directive is 
without prejudice to the rights and obligations of national 
courts under that Regulation.

(45) An injured party who has proven having suffered 
harm as a result of a competition law infringement still 
needs to prove the extent of the harm in order to obtain 
damages. Quantifying harm in competition law cases is a 
very fact-intensive process and may require the application 
of complex economic models. This is often very costly, and 
claimants have difficulties in obtaining the data necessary 
to substantiate their claims. The quantification of harm 
in competition law cases can thus constitute a substantial 
barrier preventing effective claims for compensation.

(46) In the absence of Union rules on the quantification of 
harm caused by a competition law infringement, it is for the 
domestic legal system of each Member State to determine 
its own rules on quantifying harm, and for the Member 
States and for the national courts to determine what 
requirements the claimant has to meet when proving the 
amount of the harm suffered, the methods that can be used 
in quantifying the amount, and the consequences of not 
being able to fully meet those requirements. However, the 
requirements of national law regarding the quantification of 
harm in competition law cases should not be less favourable 
than those governing similar domestic actions (principle 
of equivalence), nor should they render the exercise of the 
Union right to damages practically impossible or excessively 
difficult (principle of effectiveness). Regard should be had 
to any information asymmetries between the parties and 

6 Regulation (EU) No 1215/2012 of the European Parliament and of the 
Council of 12 December 2012 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (OJ L 351, 
20.12.2012, p. 1).

to the fact that quantifying the harm means assessing how 
the market in question would have evolved had there been 
no infringement. This assessment implies a comparison 
with a situation which is by definition hypothetical and can 
thus never be made with complete accuracy. It is therefore 
appropriate to ensure that national courts have the power to 
estimate the amount of the harm caused by the competition 
law infringement. Member States should ensure that, where 
requested, national competition authorities may provide 
guidance on quantum. In order to ensure coherence and 
predictability, the Commission should provide general 
guidance at Union level.

(47) To remedy the information asymmetry and some 
of the difficulties associated with quantifying harm in 
competition law cases, and to ensure the effectiveness of 
claims for damages, it is appropriate to presume that cartel 
infringements result in harm, in particular via an effect on 
prices. Depending on the facts of the case, cartels result 
in a rise in prices, or prevent a lowering of prices which 
would otherwise have occurred but for the cartel. This 
presumption should not cover the concrete amount of harm. 
Infringers should be allowed to rebut the presumption. It is 
appropriate to limit this rebuttable presumption to cartels, 
given their secret nature, which increases the information 
asymmetry and makes it more difficult for claimants to 
obtain the evidence necessary to prove the harm.

(48) Achieving a ‘once-and-for-all’ settlement for defendants 
is desirable in order to reduce uncertainty for infringers and 
injured parties. Therefore, infringers and injured parties 
should be encouraged to agree on compensating for the 
harm caused by a competition law infringement through 
consensual dispute resolution mechanisms, such as out-of-
court settlements (including those where a judge can declare 
a settlement binding), arbitration, mediation or conciliation. 
Such consensual dispute resolution should cover as many 
injured parties and infringers as legally possible. The provi-
sions in this Directive on consensual dispute resolution are 
therefore meant to facilitate the use of such mechanisms 
and increase their effectiveness.

(49) Limitation periods for bringing an action for damages 
could be such that they prevent injured parties and infringers 
from having sufficient time to come to an agreement on the 
compensation to be paid. In order to provide both sides 
with a genuine opportunity to engage in consensual dispute 
resolution before bringing proceedings before national 
courts, limitation periods need to be suspended for the 
duration of the consensual dispute resolution process.

(50) Furthermore, when parties decide to engage in consen-
sual dispute resolution after an action for damages for the 
same claim has been brought before a national court, that 
court should be able to suspend the proceedings before it for 
the duration of the consensual dispute resolution process. 
When considering whether to suspend the proceedings, the 
national court should take into account the advantages of 
an expeditious procedure.
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(51) To encourage consensual settlements, an infringer 
that pays damages through consensual dispute resolu-
tion should not be placed in a worse position vis-à-vis 
its co-infringers than it would otherwise be without the 
consensual settlement. That might happen if a settling 
infringer, even after a consensual settlement, continued to 
be fully jointly and severally liable for the harm caused by 
the infringement. A settling infringer should in principle 
therefore not contribute to its non-settling co-infringers 
when the latter have paid damages to an injured party with 
whom the first infringer had previously settled. The corollary 
to this non-contribution rule is that the claim of the injured 
party should be reduced by the settling infringer’s share of 
the harm caused to it, regardless of whether the amount 
of the settlement equals or is different from the relative 
share of the harm that the settling co-infringer inflicted 
upon the settling injured party. That relative share should 
be determined in accordance with the rules otherwise used 
to determine the contributions among infringers. Without 
such a reduction, non-settling infringers would be unduly 
affected by settlements to which they were not a party. 
However, in order to ensure the right to full compensation, 
settling co-infringers should still have to pay damages 
where that is the only possibility for the settling injured 
party to obtain compensation for the remaining claim. The 
remaining claim refers to the claim of the settling injured 
party reduced by the settling co-infringer’s share of the 
harm that the infringement inflicted upon the settling 
injured party. The latter possibility to claim damages from 
the settling co-infringer exists unless it is expressly excluded 
under the terms of the consensual settlement.

(52) Situations should be avoided in which settling 
co-infringers, by paying contribution to non-settling 
co-infringers for damages they paid to non-settling injured 
parties, pay a total amount of compensation exceeding 
their relative responsibility for the harm caused by the 
infringement. Therefore, when settling co-infringers are 
asked to contribute to damages subsequently paid by 
non-settling co-infringers to non-settling injured parties, 
national courts should take account of the damages already 
paid under the consensual settlement, bearing in mind that 
not all co-infringers are necessarily equally involved in the 
full substantive, temporal and geographical scope of the 
infringement.

(53) This Directive respects the fundamental rights and 
observes the principles recognised in the Charter of 
Fundamental Rights of the European Union.

(54) Since the objectives of this Directive, namely to estab-
lish rules concerning actions for damages for infringements 
of Union competition law in order to ensure the full effect 
of Articles 101 and 102 TFEU, and the proper functioning 
of the internal market for undertakings and consumers, 
cannot be sufficiently achieved by the Member States, 
but can rather, by reason of the requisite effectiveness 
and consistency in the application of Articles 101 and 
102 TFEU, be better achieved at Union level, the Union 
may adopt measures, in accordance with the principle of 
subsidiarity as set out in Article 5 TEU. In accordance with 

the principle of proportionality, as set out in that Article, 
this Directive does not go beyond what is necessary in order 
to achieve those objectives.

(55) In accordance with the Joint Political Declaration of 28 
September 2011 of Member States and the Commission on 
explanatory documents7, Member States have undertaken to 
accompany, in justified cases, the notification of their trans-
position measures with one or more documents explaining 
the relationship between the components of a directive 
and the corresponding parts of national transposition 
instruments. With regard to this Directive, the legislator 
considers the transmission of such documents to be justified.

(56) It is appropriate to provide rules for the temporal 
application of this Directive,

Have adopted this directive:

CHAPTER I - Subject matter, scope and 
definitions

Article 1 Subject matter and scope

1. This Directive sets out certain rules necessary to ensure 
that anyone who has suffered harm caused by an infringe-
ment of competition law by an undertaking or by an 
association of undertakings can effectively exercise the 
right to claim full compensation for that harm from that 
undertaking or association. It sets out rules fostering undis-
torted competition in the internal market and removing 
obstacles to its proper functioning, by ensuring equivalent 
protection throughout the Union for anyone who has 
suffered such harm.

2. This Directive sets out rules coordinating the enforcement 
of the competition rules by competition authorities and 
the enforcement of those rules in damages actions before 
national courts.

Article 2 Definitions

For the purposes of this Directive, the following definitions 
apply:

(1) ‘infringement of competition law’ means an infringement 
of Article 101 or 102 TFEU, or of national competition law;

(2) ‘infringer’ means an undertaking or association of 
undertakings which has committed an infringement of 
competition law;

(3) ‘national competition law’ means provisions of national 
law that predominantly pursue the same objective as 
Articles 101 and 102 TFEU and that are applied to the 
same case and in parallel to Union competition law pursuant 
to Article 3(1) of Regulation (EC) No 1/2003, excluding 
provisions of national law which impose criminal penalties 

7 OJ C 369, 17.12.2011, p. 14.
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on natural persons, except to the extent that such criminal 
penalties are the means whereby competition rules applying 
to undertakings are enforced;

(4) ‘action for damages’ means an action under national law 
by which a claim for damages is brought before a national 
court by an alleged injured party, or by someone acting on 
behalf of one or more alleged injured parties where Union 
or national law provides for that possibility, or by a natural 
or legal person that succeeded in the right of the alleged 
injured party, including the person that acquired the claim;

(5) ‘claim for damages’ means a claim for compensation for 
harm caused by an infringement of competition law;

(6) ‘injured party’ means a person that has suffered harm 
caused by an infringement of competition law;

(7) ‘national competition authority’ means an authority 
designated by a Member State pursuant to Article 35 of 
Regulation (EC) No 1/2003, as being responsible for the 
application of Articles 101 and 102 TFEU;

(8) ‘competition authority’ means the Commission or a 
national competition authority or both, as the context may 
require;

(9) ‘national court’ means a court or tribunal of a Member 
State within the meaning of Article 267 TFEU;

(10) ‘review court’ means a national court that is empowered 
by ordinary means of appeal to review decisions of a national 
competition authority or to review judgments pronouncing 
on those decisions, irrespective of whether that court itself 
has the power to find an infringement of competition law;

(11) ‘infringement decision’ means a decision of a competi-
tion authority or review court that finds an infringement 
of competition law;

(12) ‘final infringement decision’ means an infringement 
decision that cannot be, or that can no longer be, appealed 
by ordinary means;

(13) ‘evidence’ means all types of means of proof admissible 
before the national court seized, in particular documents 
and all other objects containing information, irrespective 
of the medium on which the information is stored;

(14) ‘cartel’ means an agreement or concerted practice 
between two or more competitors aimed at coordinating 
their competitive behaviour on the market or influencing 
the relevant parameters of competition through practices 
such as, but not limited to, the fixing or coordination of 
purchase or selling prices or other trading conditions, 
including in relation to intellectual property rights, the 
allocation of production or sales quotas, the sharing of 
markets and customers, including bid-rigging, restrictions 
of imports or exports or anti-competitive actions against 
other competitors;

(15) ‘leniency programme’ means a programme concerning 
the application of Article 101 TFEU or a corresponding 
provision under national law on the basis of which a partici-
pant in a secret cartel, independently of the other undertak-
ings involved in the cartel, cooperates with an investigation 
of the competition authority, by voluntarily providing 
presentations regarding that participant’s knowledge of, 
and role in, the cartel in return for which that participant 
receives, by decision or by a discontinuation of proceedings, 
immunity from, or a reduction in, fines for its involvement 
in the cartel;

(16) ‘leniency statement’ means an oral or written presenta-
tion voluntarily provided by, or on behalf of, an undertaking 
or a natural person to a competition authority or a record 
thereof, describing the knowledge of that undertaking or 
natural person of a cartel and describing its role therein, 
which presentation was drawn up specifically for submission 
to the competition authority with a view to obtaining immu-
nity or a reduction of fines under a leniency programme, 
not including pre-existing information;

(17) ‘pre-existing information’ means evidence that exists 
irrespective of the proceedings of a competition authority, 
whether or not such information is in the file of a competi-
tion authority;

(18) ‘settlement submission’ means a voluntary presenta-
tion by, or on behalf of, an undertaking to a competition 
authority describing the undertaking’s acknowledgement 
of, or its renunciation to dispute, its participation in an 
infringement of competition law and its responsibility for 
that infringement of competition law, which was drawn up 
specifically to enable the competition authority to apply a 
simplified or expedited procedure;

(19) ‘immunity recipient’ means an undertaking which, or a 
natural person who, has been granted immunity from fines 
by a competition authority under a leniency programme;

(20) ‘overcharge’ means the difference between the price 
actually paid and the price that would otherwise have 
prevailed in the absence of an infringement of competition 
law;

(21) ‘consensual dispute resolution’ means any mechanism 
enabling parties to reach the out-of-court resolution of a 
dispute concerning a claim for damages;

(22) ‘consensual settlement’ means an agreement reached 
through consensual dispute resolution.

(23) ‘direct purchaser’ means a natural or legal person who 
acquired, directly from an infringer, products or services 
that were the object of an infringement of competition law;

(24) ‘indirect purchaser’ means a natural or legal person who 
acquired, not directly from an infringer, but from a direct 
purchaser or a subsequent purchaser, products or services 
that were the object of an infringement of competition 
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law, or products or services containing them or derived 
therefrom.

Article 3 Right to full compensation

1. Member States shall ensure that any natural or legal 
person who has suffered harm caused by an infringement 
of competition law is able to claim and to obtain full 
compensation for that harm.

2. Full compensation shall place a person who has suffered 
harm in the position in which that person would have 
been had the infringement of competition law not been 
committed. It shall therefore cover the right to compensa-
tion for actual loss and for loss of profit, plus the payment 
of interest.

3. Full compensation under this Directive shall not lead to 
overcompensation, whether by means of punitive, multiple 
or other types of damages.

Article 4 Principles of effectiveness and equivalence

In accordance with the principle of effectiveness, Member 
States shall ensure that all national rules and procedures 
relating to the exercise of claims for damages are designed 
and applied in such a way that they do not render practically 
impossible or excessively difficult the exercise of the Union 
right to full compensation for harm caused by an infringe-
ment of competition law. In accordance with the principle of 
equivalence, national rules and procedures relating to actions 
for damages resulting from infringements of Article 101 or 
102 TFEU shall not be less favourable to the alleged injured 
parties than those governing similar actions for damages 
resulting from infringements of national law.

CHAPTER II - Disclosure of evidence

Article 5 Disclosure of evidence

1. Member States shall ensure that in proceedings relating 
to an action for damages in the Union, upon request of 
a claimant who has presented a reasoned justification 
containing reasonably available facts and evidence sufficient 
to support the plausibility of its claim for damages, national 
courts are able to order the defendant or a third party to 
disclose relevant evidence which lies in their control, subject 
to the conditions set out in this Chapter. Member States 
shall ensure that national courts are able, upon request of 
the defendant, to order the claimant or a third party to 
disclose relevant evidence.

This paragraph is without prejudice to the rights and 
obligations of national courts under Regulation (EC) No 
1206/2001.

2. Member States shall ensure that national courts are able 
to order the disclosure of specified items of evidence or 
relevant categories of evidence circumscribed as precisely 
and as narrowly as possible on the basis of reasonably 
available facts in the reasoned justification.

3. Member States shall ensure that national courts limit the 
disclosure of evidence to that which is proportionate. In 
determining whether any disclosure requested by a party is 
proportionate, national courts shall consider the legitimate 
interests of all parties and third parties concerned. They 
shall, in particular, consider:

(a) the extent to which the claim or defence is supported 
by available facts and evidence justifying the request to 
disclose evidence;

(b) the scope and cost of disclosure, especially for any 
third parties concerned, including preventing non-specific 
searches for information which is unlikely to be of relevance 
for the parties in the procedure;

(c) whether the evidence the disclosure of which is sought 
contains confidential information, especially concerning 
any third parties, and what arrangements are in place for 
protecting such confidential information.

4. Member States shall ensure that national courts have 
the power to order the disclosure of evidence containing 
confidential information where they consider it relevant to 
the action for damages. Member States shall ensure that, 
when ordering the disclosure of such information, national 
courts have at their disposal effective measures to protect 
such information.

5. The interest of undertakings to avoid actions for damages 
following an infringement of competition law shall not 
constitute an interest that warrants protection.

6. Member States shall ensure that national courts give full 
effect to applicable legal professional privilege under Union 
or national law when ordering the disclosure of evidence.

7. Member States shall ensure that those from whom 
disclosure is sought are provided with an opportunity to 
be heard before a national court orders disclosure under 
this Article.

8. Without prejudice to paragraphs 4 and 7 and to Article 
6, this Article shall not prevent Member States from main-
taining or introducing rules which would lead to wider 
disclosure of evidence.

Article 6 Disclosure of evidence included in the file of a 
competition authority

1. Member States shall ensure that, for the purpose of 
actions for damages, where national courts order the 
disclosure of evidence included in the file of a competition 
authority, this Article applies in addition to Article 5.

2. This Article is without prejudice to the rules and practices 
on public access to documents under Regulation (EC) No 
1049/2001.

3. This Article is without prejudice to the rules and practices 
under Union or national law on the protection of internal 
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documents of competition authorities and of correspon-
dence between competition authorities.

4. When assessing, in accordance with Article 5(3), the 
proportionality of an order to disclose information, national 
courts shall, in addition, consider the following:

(a) whether the request has been formulated specifically 
with regard to the nature, subject matter or contents of 
documents submitted to a competition authority or held 
in the file thereof, rather than by a non-specific applica-
tion concerning documents submitted to a competition 
authority;

(b) whether the party requesting disclosure is doing so in 
relation to an action for damages before a national court; 
and

(c) in relation to paragraphs 5 and 10, or upon request of a 
competition authority pursuant to paragraph 11, the need 
to safeguard the effectiveness of the public enforcement of 
competition law.

5. National courts may order the disclosure of the following 
categories of evidence only after a competition authority, by 
adopting a decision or otherwise, has closed its proceedings:

(a) information that was prepared by a natural or legal 
person specifically for the proceedings of a competition 
authority;

(b) information that the competition authority has drawn 
up and sent to the parties in the course of its proceedings; 
and

(c) settlement submissions that have been withdrawn.

6. Member States shall ensure that, for the purpose of 
actions for damages, national courts cannot at any time 
order a party or a third party to disclose any of the following 
categories of evidence:

(a) leniency statements; and

(b) settlement submissions.

7. A claimant may present a reasoned request that a national 
court access the evidence referred to in point (a) or (b) of 
paragraph 6 for the sole purpose of ensuring that their 
contents correspond to the definitions in points (16) and 
(18) of Article 2. In that assessment, national courts may 
request assistance only from the competent competition 
authority. The authors of the evidence in question may 
also have the possibility to be heard. In no case shall the 
national court permit other parties or third parties access 
to that evidence.

8. If only parts of the evidence requested are covered by 
paragraph 6, the remaining parts thereof shall, depending on 
the category under which they fall, be released in accordance 
with the relevant paragraphs of this Article.

9. The disclosure of evidence in the file of a competition 
authority that does not fall into any of the categories listed 
in this Article may be ordered in actions for damages at any 
time, without prejudice to this Article.

10. Member States shall ensure that national courts request 
the disclosure from a competition authority of evidence 
included in its file only where no party or third party is 
reasonably able to provide that evidence.

11. To the extent that a competition authority is willing to 
state its views on the proportionality of disclosure requests, 
it may, acting on its own initiative, submit observations to 
the national court before which a disclosure order is sought.

Article 7 Limits on the use of evidence obtained solely 
through access to the file of a competition authority

1. Member States shall ensure that evidence in the catego-
ries listed in Article 6(6) which is obtained by a natural or 
legal person solely through access to the file of a competition 
authority is either deemed to be inadmissible in actions 
for damages or is otherwise protected under the applicable 
national rules to ensure the full effect of the limits on the 
disclosure of evidence set out in Article 6.

2. Member States shall ensure that, until a competition 
authority has closed its proceedings by adopting a decision 
or otherwise, evidence in the categories listed in Article 
6(5) which is obtained by a natural or legal person solely 
through access to the file of that competition authority is 
either deemed to be inadmissible in actions for damages or 
is otherwise protected under the applicable national rules 
to ensure the full effect of the limits on the disclosure of 
evidence set out in Article 6.

3. Member States shall ensure that evidence which is 
obtained by a natural or legal person solely through access 
to the file of a competition authority and which does not 
fall under paragraph 1 or 2, can be used in an action for 
damages only by that person or by a natural or legal person 
that succeeded to that person’s rights, including a person 
that acquired that person’s claim.

Article 8 Penalties

1. Member States shall ensure that national courts are 
able effectively to impose penalties on parties, third parties 
and their legal representatives in the event of any of the 
following:

(a) their failure or refusal to comply with the disclosure 
order of any national court;

(b) their destruction of relevant evidence;

(c) their failure or refusal to comply with the obligations 
imposed by a national court order protecting confidential 
information;
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(d) their breach of the limits on the use of evidence provided 
for in this Chapter.

2. Member States shall ensure that the penalties that can 
be imposed by national courts are effective, proportionate 
and dissuasive. The penalties available to national courts 
shall include, with regard to the behaviour of a party to 
proceedings for an action for damages, the possibility to 
draw adverse inferences, such as presuming the relevant 
issue to be proven or dismissing claims and defences in 
whole or in part, and the possibility to order the payment 
of costs.

CHAPTER III - Effect of national decisions, 
limitation periods, joint and several 
liability

Article 9 Effect of national decisions

1. Member States shall ensure that an infringement of 
competition law found by a final decision of a national 
competition authority or by a review court is deemed to 
be irrefutably established for the purposes of an action for 
damages brought before their national courts under Article 
101 or 102 TFEU or under national competition law.

2. Member States shall ensure that where a final decision 
referred to in paragraph 1 is taken in another Member State, 
that final decision may, in accordance with national law, 
be presented before their national courts as at least prima 
facie evidence that an infringement of competition law has 
occurred and, as appropriate, may be assessed along with 
any other evidence adduced by the parties.

3. This Article is without prejudice to the rights and obliga-
tions of national courts under Article 267 TFEU.

Article 10 Limitation periods

1. Member States shall, in accordance with this Article, lay 
down rules applicable to limitation periods for bringing 
actions for damages. Those rules shall determine when the 
limitation period begins to run, the duration thereof and the 
circumstances under which it is interrupted or suspended.

2. Limitation periods shall not begin to run before the 
infringement of competition law has ceased and the 
claimant knows, or can reasonably be expected to know:

(a) of the behaviour and the fact that it constitutes an 
infringement of competition law;

(b) of the fact that the infringement of competition law 
caused harm to it; and

(c) the identity of the infringer.

3. Member States shall ensure that the limitation periods 
for bringing actions for damages are at least five years.

4. Member States shall ensure that a limitation period is 
suspended or, depending on national law, interrupted, if a 
competition authority takes action for the purpose of the 
investigation or its proceedings in respect of an infringe-
ment of competition law to which the action for damages 
relates. The suspension shall end at the earliest one year 
after the infringement decision has become final or after 
the proceedings are otherwise terminated.

Article 11 Joint and several liability

1. Member States shall ensure that undertakings which 
have infringed competition law through joint behaviour 
are jointly and severally liable for the harm caused by the 
infringement of competition law; with the effect that each 
of those undertakings is bound to compensate for the harm 
in full, and the injured party has the right to require full 
compensation from any of them until he has been fully 
compensated.

2. By way of derogation from paragraph 1, Member 
States shall ensure that, without prejudice to the right 
of full compensation as laid down in Article 3, where the 
infringer is a small or medium-sized enterprise (SME) as 
defined in Commission Recommendation 2003/361/EC8, 
the infringer is liable only to its own direct and indirect 
purchasers where:

(a) its market share in the relevant market was below 5 % at 
any time during the infringement of competition law; and

(b) the application of the normal rules of joint and several 
liability would irretrievably jeopardise its economic viability 
and cause its assets to lose all their value.

3. The derogation laid down in paragraph 2 shall not apply 
where:

(a) the SME has led the infringement of competition law 
or has coerced other undertakings to participate therein; or

(b) the SME has previously been found to have infringed 
competition law.

4. By way of derogation from paragraph 1, Member States 
shall ensure that an immunity recipient is jointly and 
severally liable as follows:

(a) to its direct or indirect purchasers or providers; and

(b) to other injured parties only where full compensation 
cannot be obtained from the other undertakings that were 
involved in the same infringement of competition law.

Member States shall ensure that any limitation period 
applicable to cases under this paragraph is reasonable and 
sufficient to allow injured parties to bring such actions.

8 Commission Recommendation 2003/361/EC of 6 May 2003 concerning 
the definition of micro, small and medium-sized enterprises (OJ L 124, 
20.5.2003, p. 36).
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5. Member States shall ensure that an infringer may recover 
a contribution from any other infringer, the amount of 
which shall be determined in the light of their relative 
responsibility for the harm caused by the infringement of 
competition law. The amount of contribution of an infringer 
which has been granted immunity from fines under a leni-
ency programme shall not exceed the amount of the harm it 
caused to its own direct or indirect purchasers or providers.

6. Member States shall ensure that, to the extent the 
infringement of competition law caused harm to injured 
parties other than the direct or indirect purchasers or 
providers of the infringers, the amount of any contribution 
from an immunity recipient to other infringers shall be 
determined in the light of its relative responsibility for 
that harm.

CHAPTER IV - The passing-on of 
overcharges

Article 12 Passing-on of overcharges and the right to full 
compensation

1. To ensure the full effectiveness of the right to full 
compensation as laid down in Article 3, Member States 
shall ensure that, in accordance with the rules laid down 
in this Chapter, compensation of harm can be claimed 
by anyone who suffered it, irrespective of whether they 
are direct or indirect purchasers from an infringer, and 
that compensation of harm exceeding that caused by the 
infringement of competition law to the claimant, as well as 
the absence of liability of the infringer, are avoided.

2. In order to avoid overcompensation, Member States 
shall lay down procedural rules appropriate to ensure that 
compensation for actual loss at any level of the supply chain 
does not exceed the overcharge harm suffered at that level.

3. This Chapter shall be without prejudice to the right of an 
injured party to claim and obtain compensation for loss of 
profits due to a full or partial passing-on of the overcharge.

4. Member States shall ensure that the rules laid down in 
this Chapter apply accordingly where the infringement of 
competition law relates to a supply to the infringer.

5. Member States shall ensure that the national courts 
have the power to estimate, in accordance with national 
procedures, the share of any overcharge that was passed on.

Article 13 Passing-on defence

Member States shall ensure that the defendant in an action 
for damages can invoke as a defence against a claim for 
damages the fact that the claimant passed on the whole or 
part of the overcharge resulting from the infringement of 
competition law. The burden of proving that the overcharge 
was passed on shall be on the defendant, who may reason-
ably require disclosure from the claimant or from third 
parties.

Article 14 Indirect purchasers

1. Member States shall ensure that, where in an action for 
damages the existence of a claim for damages or the amount 
of compensation to be awarded depends on whether, or to 
what degree, an overcharge was passed on to the claimant, 
taking into account the commercial practice that price 
increases are passed on down the supply chain, the burden 
of proving the existence and scope of such a passing-on 
shall rest with the claimant, who may reasonably require 
disclosure from the defendant or from third parties.

2. In the situation referred to in paragraph 1, the indirect 
purchaser shall be deemed to have proven that a passing-on 
to that indirect purchaser occurred where that indirect 
purchaser has shown that:

(a) the defendant has committed an infringement of compe-
tition law;

(b) the infringement of competition law has resulted in an 
overcharge for the direct purchaser of the defendant; and

(c) the indirect purchaser has purchased the goods or 
services that were the object of the infringement of compe-
tition law, or has purchased goods or services derived from 
or containing them.

This paragraph shall not apply where the defendant can 
demonstrate credibly to the satisfaction of the court that 
the overcharge was not, or was not entirely, passed on to 
the indirect purchaser.

Article 15 Actions for damages by claimants from different 
levels in the supply chain

1. To avoid that actions for damages by claimants from 
different levels in the supply chain lead to a multiple liability 
or to an absence of liability of the infringer, Member States 
shall ensure that in assessing whether the burden of proof 
resulting from the application of Articles 13 and 14 is 
satisfied, national courts seized of an action for damages 
are able, by means available under Union or national law, 
to take due account of any of the following:

(a) actions for damages that are related to the same infringe-
ment of competition law, but that are brought by claimants 
from other levels in the supply chain;

(b) judgments resulting from actions for damages as referred 
to in point (a);

(c) relevant information in the public domain resulting from 
the public enforcement of competition law.

2. This Article shall be without prejudice to the rights 
and obligations of national courts under Article 30 of 
Regulation (EU) No 1215/2012.

Article 16 Guidelines for national courts
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The Commission shall issue guidelines for national courts 
on how to estimate the share of the overcharge which was 
passed on to the indirect purchaser.

CHAPTER V - Quantification of harm

Article 17 Quantification of harm

1. Member States shall ensure that neither the burden 
nor the standard of proof required for the quantifica-
tion of harm renders the exercise of the right to damages 
practically impossible or excessively difficult. Member 
States shall ensure that the national courts are empowered, 
in accordance with national procedures, to estimate the 
amount of harm if it is established that a claimant suffered 
harm but it is practically impossible or excessively difficult 
precisely to quantify the harm suffered on the basis of the 
evidence available.

2. It shall be presumed that cartel infringements cause harm. 
The infringer shall have the right to rebut that presumption.

3. Member States shall ensure that, in proceedings relating 
to an action for damages, a national competition authority 
may, upon request of a national court, assist that national 
court with respect to the determination of the quantum 
of damages where that national competition authority 
considers such assistance to be appropriate.

CHAPTER VI - Consensual dispute 
resolution

Article 18 Suspensive and other effects of consensual 
dispute resolution

1. Member States shall ensure that the limitation period 
for bringing an action for damages is suspended for the 
duration of any consensual dispute resolution process. The 
suspension of the limitation period shall apply only with 
regard to those parties that are or that were involved or 
represented in the consensual dispute resolution.

2. Without prejudice to provisions of national law in matters 
of arbitration, Member States shall ensure that national 
courts seized of an action for damages may suspend their 
proceedings for up to two years where the parties thereto 
are involved in consensual dispute resolution concerning 
the claim covered by that action for damages.

3. A competition authority may consider compensation 
paid as a result of a consensual settlement and prior to its 
decision imposing a fine to be a mitigating factor.

Article 19 Effect of consensual settlements on subsequent 
actions for damages

1. Member States shall ensure that, following a consensual 
settlement, the claim of the settling injured party is reduced 
by the settling co-infringer’s share of the harm that the 

infringement of competition law inflicted upon the injured 
party.

2. Any remaining claim of the settling injured party 
shall be exercised only against non-settling co-infringers. 
Non-settling co-infringers shall not be permitted to recover 
contribution for the remaining claim from the settling 
co-infringer.

3. By way of derogation from paragraph 2, Member States 
shall ensure that where the non-settling co-infringers 
cannot pay the damages that correspond to the remaining 
claim of the settling injured party, the settling injured 
party may exercise the remaining claim against the settling 
co-infringer.

The derogation referred to in the first subparagraph may 
be expressly excluded under the terms of the consensual 
settlement.

4. When determining the amount of contribution that a 
co-infringer may recover from any other co-infringer in 
accordance with their relative responsibility for the harm 
caused by the infringement of competition law, national 
courts shall take due account of any damages paid pursuant 
to a prior consensual settlement involving the relevant 
co-infringer.

CHAPTER VII - Final provisions

Article 20 Review

1. The Commission shall review this Directive and shall 
submit a report thereon to the European Parliament and 
the Council by 27 December 2020.

2. The report referred to in paragraph 1 shall, inter alia, 
include information on all of the following:

(a) the possible impact of financial constraints flowing from 
the payment of fines imposed by a competition authority 
for an infringement of competition law on the possibility 
for injured parties to obtain full compensation for the harm 
caused by that infringement of competition law;

(b) the extent to which claimants for damages caused 
by an infringement of competition law established in an 
infringement decision adopted by a competition authority 
of a Member State are able to prove before the national 
court of another Member State that such an infringement 
of competition law has occurred;

(c) the extent to which compensation for actual loss exceeds 
the overcharge harm caused by the infringement of compe-
tition law or suffered at any level of the supply chain.

3. If appropriate, the report referred to in paragraph 1 shall 
be accompanied by a legislative proposal.

Article 21 Transposition
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1. Member States shall bring into force the laws, regulations 
and administrative provisions necessary to comply with 
this Directive by 27 December 2016. They shall forthwith 
communicate to the Commission the text thereof.

When Member States adopt those measures, they shall 
contain a reference to this Directive or be accompanied by 
such a reference on the occasion of their official publication. 
Member States shall determine how such reference is to 
be made.

2. Member States shall communicate to the Commission 
the text of the main provisions of national law which they 
adopt in the field covered by this Directive.

Article 22 Temporal application

1. Member States shall ensure that the national measures 
adopted pursuant to Article 21 in order to comply with 
substantive provisions of this Directive do not apply 
retroactively.

2. Member States shall ensure that any national measures 
adopted pursuant to Article 21, other than those referred to 
in paragraph 1, do not apply to actions for damages of which 
a national court was seized prior to 26 December 2014.

Article 23 Entry into force

This Directive shall enter into force on the twentieth day 
following that of its publication in the Official Journal of 
the European Union.

Article 24 Addressees

This Directive is addressed to the Member States.
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35. Commission Communication No 2013/C 167/07 of 13 June 2013 on quantifying 
harm in actions for damages based on breaches of Article 101 or 102 of the Treaty 
on the Functioning of the European Union

1. Compensation for victims of competition law infringements: the challenge of 
quantifying the harm suffered

1. Infringements of Article 101 or 102 of the Treaty on the 
Functioning of the European Union (“TFEU”), hereafter the 
“EU competition rules”, cause great harm to the economy as 
a whole and hamper the proper functioning of the internal 
market. In order to prevent such harm, the Commission has 
the power to impose fines on undertakings and associations 
of undertakings for infringing EU competition rules 1. The 
objective of the fines imposed by the Commission is deter-
rence, i.e. sanctioning the undertakings concerned (specific 
deterrence) and deterring other undertakings from engaging 
in, or continuing, behaviour that is contrary to Articles 101 
and 102 TFEU (general deterrence) 2.

2. Moreover, infringements of Article 101 or 102 TFEU 
cause great harm to consumers and undertakings. Anyone 
who has suffered harm through an infringement of EU 
competition rules has a right to compensation. This is 
guaranteed by EU law, as the Court of Justice has repeatedly 
emphasised   3. While the objective of the fines is deterrence, 

the point of damages claims is to repair the harm suffered 
because of an infringement. More effective remedies for 
consumers and undertakings to obtain damages would, 
inherently, also produce beneficial effects in terms of deter-
ring future infringements and ensuring greater compliance 
with those rules 4.

3. A major difficulty encountered by courts, tribunals and 
parties in damages actions is how to quantify the harm 
suffered. Quantification is based on comparing the actual 
position of claimants with the position they would find 
themselves in had the infringement not occurred. In any 
hypothetical assessment of how market conditions and 
the interactions of market participants would have evolved 
without the infringement, complex and specific economic 
and competition law issues often arise. Courts and parties 
are increasingly confronted with these matters and with 
considering the methods and techniques available to 
address them.

2. Interplay of rules and principles of EU law and national law

2.1. Acquis communautaire

4. Articles 101 and 102 TFEU are a matter of public 
policy 5 and are central to the functioning of the internal 
market, which includes a system to ensure that competi-
tion is not distorted 6. These Treaty provisions create rights 
and obligations for individuals, be they undertakings or 
consumers. Such rights become part of the legal assets of 
these individuals 7 and are protected under the Charter of 
Fundamental Rights of the European Union 8. National 
courts have a duty under EU law to enforce such rights 
and obligations fully and effectively in any proceedings 
brought before them.

5. Amongst the rights guaranteed by EU law is the right 
to compensation for harm suffered because of an infringe-
ment of Article 101 or 102 TFEU: the full effectiveness 
of EU competition rules would be put at risk if injured 
parties were not able to claim damages for losses caused 
to them by an infringement of these rules. Anyone can 
claim compensation for the harm suffered where there is a 
causal relationship between that harm and an agreement or 
practice prohibited by the EU competition rules 9.

6. Compensation for harm suffered means placing the 
injured parties in the position they would have been in had 
there been no infringement of Article 101 or 102 TFEU. 
Parties injured by an infringement of directly effective EU 
rules should therefore have the full real value of their losses 
restored: the entitlement to full compensation covers the 
actual loss (damnum emergens), as well as compensation 
for loss of profit (lucrum cessans) suffered as a result of the 
infringement 10; and entitlement to interest from the time 
the damage occurred 11.

7. In so far as there are no EU rules governing damages 
actions for breaches of Article 101 or 102 TFEU, it is for 

1 See Article 23(2) of Council Regulation (EC) No 1/2003 on the imple-
mentation of the rules on competition laid down in Articles 81 and 82 
of the Treaty, OJ L 1, 4.1.2003, p. 1. With effect from 1 December 2009, 
Articles 81 and 82 of the EC Treaty have become Articles 101 and 102 
TFEU. Their substance has not been changed.
2 Commission Guidelines on the method of setting fines imposed pursuant 
to Article 23(2) of Regulation (EC) No 1/2003, OJ C 210, 1.9.2006, p. 2, 
at paragraph 4.
3 Case C-453/99, Courage and Crehan [2001] ECR I-6297; Joined Cases 
C-295-298/04, Manfredi [2006] ECR I-6619; Case C-360/09, Pfleiderer 
[2011] ECR I-5161 and Case C-199/11, European Community v Otis NV 
and others [2012], not yet reported.
4 Case C-453/99, Courage and Crehan [2001] ECR I-6297, 27; Joined 
Cases C-295-298/04, Manfredi [2006] ECR I-6619, 91.
5 Joined Cases C-295-298/04, Manfredi [2006] ECR I-6619, 31.
6 Protocol (No 27) to the Treaty on European Union, on the internal 
market and competition.
7 Case C-453/99, Courage and Crehan [2001] ECR I-6297, 19 and 23; 
Joined Cases C-295-298/04, Manfredi [2006] ECR I-6619, 39.

8 See Article 17 of the Charter for the protection of an individual’s assets; 
the right to an effective remedy for breaches of rights guaranteed by the 
law of the Union is set out in Article 47 of the Charter.
9 Case C-360/09, Pfleiderer [2011] ECR I-5161, 28; Case C-199/11, 
European Community v Otis NV and others [2012], not yet reported, 43.
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the domestic legal system of each Member State to lay 
down the detailed rules governing the exercise of the right 
to compensation guaranteed by EU law. Such rules must 
not, however, render the exercise of rights conferred by EU 
law excessively difficult or practically impossible (principle 
of effectiveness). Nor may they be less favourable than those 
governing damages actions for breaches of similar rights 
conferred by domestic law (principle of equivalence) 12.

2.2. National law and its interaction with the 
principles of EU law

8. On the question of quantifying harm, to the extent that 
such exercise is not governed by EU law, the legal rules of 
the Member States determine the appropriate standard of 
proof and the required degree of precision in showing the 
amount of harm suffered. National rules will also assign the 
burden of proof and of the respective responsibilities of the 
parties to make factual submissions to the court. National 
law may provide for the burden of proof to shift once 
the claimant has proved a certain set of factors, and may 
provide for simplified rules of calculation and presumptions 
of a rebuttable or irrefutable nature. National law further 
determines to what extent and how courts are empowered 
to quantify the harm suffered on the basis of approximate 

best estimates or to make use of equitable considerations. 
All these national rules and procedures governing the 
quantification of harm should be laid down and applied in 
individual cases in a way that allows parties injured by EU 
competition law infringements to obtain full compensation 
for the harm suffered without any disproportionate difficul-
ties; in no circumstances may they be less effective than in 
similar actions based on domestic law.

9. One consequence of the principle of effectiveness is 
that applicable national legal rules and their interpreta-
tion should reflect the difficulties and limits inherent to 
quantifying harm in competition cases. The quantification 
of such harm requires comparing the actual position of 
the injured party with the position this party would have 
been in without the infringement. This is something that 
cannot be observed in reality; it is impossible to know 
with certainty how market conditions and the interactions 
between market participants would have evolved in the 
absence of the infringement. All that is possible is an 
estimate of the scenario likely to have existed without 
the infringement. Quantification of harm in competition 
cases has always, by its very nature, been characterised by 
considerable limits to the degree of certainty and preci-
sion that can be expected. Sometimes only approximate 
estimates are possible 13.

3. Guidance on the quantification of harm

10. Against this background, the Commission’s services have 
drawn up a practical guide on the quantification of harm 
in actions for damages based on breaches of Article 101 or 
102 TFEU (the “practical guide”).

11. The aim of the practical guide is to offer assistance to 
national courts and parties involved in actions for damages 
by making information on quantifying harm caused by 
infringements of the EU competition rules more widely 
available. It therefore provides insights into various forms 
of harm typically caused by anticompetitive practices and, 
in particular, sets out information on the methods and 
techniques available to quantify such harm. Giving such 
information wider circulation will enhance the effectiveness 
of actions for damages. It should also make such actions 
more foreseeable, thereby increasing legal certainty for all 
parties involved. The practical guide can also help parties 
find a consensual resolution of their disputes, be it within 
or outside the context of judicial or alternative dispute 
resolution proceedings.

12. This practical guide is purely informative and does not 
bind national courts or parties. It does not therefore alter 
the legal rules of the Member States governing actions for 

damages and does not affect the rights and obligations of 
Member States or of natural or legal persons under EU law.

13. In particular, the practical guide should not be seen as 
raising or lowering the standard of proof or the level of detail 
of the factual submissions required from the parties in the 
legal systems of the Member States. Nor should it be seen 
as affecting the rules and practices in the Member States 
regarding the burden of proof. National courts have often 
adopted, within their legal systems, pragmatic approaches to 
determining the amount of damages to be awarded, including 
the use of presumptions, shifts in the burden of proof, or the 
power of courts to make approximate best estimate assess-
ments. The practical guide is intended to provide information 
that can be used within the framework of national legal rules 
and practices, not instead of them. Depending on the legal 
rules applicable and on the specific features of each case, it 
may therefore well be sufficient for the parties to provide 
facts and evidence on the damages quantum which are less 
detailed than those required by some of the methods and 
techniques mentioned in the practical guide.

14. The practical guide explains the particular features, 
including the strengths and weaknesses, of various methods 
and techniques available to quantify antitrust harm. It is 
up to the applicable law to determine which approach to 

13 The limits of such assessments of a hypothetical situation have been 
recognised by the Court of Justice in the context of quantifying the loss 
of earnings in an action for damages against the European Community, 
see Joined Cases C-104/89 and C-37/90, Mulder and others v Council 
[2000] ECR I-203, 79.

10 Joined Cases C-295-298/04, Manfredi [2006] ECR I-6619, 95-96 and 
Joined Cases C-46/93 and C-48/93, Brasserie du Pêcheur and Factortame 
[1996] ECR I-1029, 87.
11 Joined Cases C-295-298/04, Manfredi [2006] ECR I-6619, 97, referring 
to Case C-271/91, Marshall [1993] ECR I-4367, 31.
12 Case C-453/99, Courage and Crehan [2001] ECR I-6297, 29; Joined 
Cases C-295-298/04, Manfredi [2006] ECR I-6619, 62.
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quantification can be considered appropriate in the specific 
circumstances of a given case. Relevant considerations 
include – alongside the standard and burden of proof under 
applicable law – the availability of data, the costs and time 
involved and their proportionality in relation to the value 
of the damages claim.

15. The practical guide also presents and discusses a range 
of practical examples. These illustrate the typical effects 
that infringements of EU competition rules tend to have, 

and how the abovementioned methods and techniques for 
quantifying harm can be applied in practice.

16. Economic insights into the harm caused by antitrust 
infringements and methods and techniques for quantifying 
it can evolve over time in line with the theoretical and 
empirical economic research and judicial practice in this 
area. The practical guide should therefore not be seen as 
a comprehensive or definitive account of the insights, 
methods and techniques available.
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36. Commission’s Practical Guide No C(2013) 3440 of 11 June 2013 on quantifying 
harm in actions for damages based on breaches of Article 101 or 102 of the Treaty 
on the Functioning of the European Union

PART 1 - Context and general approach to quantifying harm in competition cases

I. Legal context

A. The right to compensation

1. Everyone who has suffered harm because of an infringe-
ment of Article 101 or 102 of the Treaty on the Functioning 
of the European Union (TFEU) has a right to be compen-
sated for that harm. The Court of Justice of the EU held that 
this right is guaranteed by primary EU law 1. Compensation 
means placing the injured party in the position it would 
have been in had there been no infringement. Therefore, 
compensation includes reparation not only for actual loss 
suffered (damnum emergens), but also for loss of profit 
(lucrum cessans) and the payment of interest 2. Actual loss 
means a reduction in a person’s assets; loss of profit means 
that an increase in those assets, which would have occurred 
without the infringement, did not happen 3.

2. Civil actions for compensation are generally adjudicated 
by national courts 4. In so far as there are no EU rules 
governing the matter, it is for the domestic legal system 
of each Member State to lay down detailed rules on the 
exercise of the right to compensation guaranteed by EU law. 
Such rules, however, must not render excessively difficult 
or practically impossible the exercise of rights conferred 
on individuals by EU law (principle of effectiveness), and 
must not be less favourable than those governing damages 
actions for breaches of similar rights conferred by domestic 
law (principle of equivalence) 5.

B. National rules on quantification and this 
Practical Guide

3. In an action for compensation of harm suffered because 
of an infringement of Article 101 or 102 TFEU, national 
courts have to determine whether the claimant suffered a 
harm because of the infringement, and, if that is the case, 
the amount to be awarded to the claimant as compensation 
for that harm 6. This determination – assessing and proving 
the quantum of damages – is often difficult 7. Normally, this 
determination is only necessary once the national court has 
made a finding concerning the other legal requirements for 
a damages claim, in particular a finding of an infringement 
and the causal link between this infringement and the harm 
suffered by the claimant 8.

4. The legal framework in which courts deal with the 
quantification of harm is defined by EU and national law, 
including rules on:

– the heads of damages to be compensated and general rules 
of liability governing claims for compensation;

– requirements such as causality or proximity that link the 
illegal act and the harm. The Court of Justice has clarified 
in this respect that in so far as there are no rules at EU level 
on this matter, it is for national law to prescribe the rules 
on the application of the concept of ‘causal relationship’, 
provided that the principles of equivalence and effectiveness 
are observed 9;  

– the procedural framework in which claims for damages 
are adjudicated. National rules typically provide for an 
allocation of the burden of proof and of the respective 
responsibilities of the parties to make factual submissions 
to the court 10;

– the appropriate standard of proof, which may vary 
between different stages of the proceedings, and may also 

1 Case C-453/99 Courage [2001] ECR I-6297, 26; joined cases C-295/04 
to C-298/04 Manfredi [2006] ECR I-6619, 60; case C-360/09 Pfleiderer, 
[2011] ECR I-5161, 36 and case C-199/11, European Community v. Otis 
NV and others, [2012], not yet reported. These cases concern Article 101 
TFEU (ex Article 81 EC Treaty); the same principles apply however also 
to Article 102 TFEU (ex Article 82 EC Treaty) – case C-360/09 Pfleiderer, 
[2011] ECR I-5161, 36.
2 Joined cases C-295/04 to C-298/04 Manfredi [2006] ECR I-6619, 95.
3 Opinion of Advocate General Capotorti in case 238/78 Ireks-Arkady 
GmbH v Council and Commission [1979] ECR 2955, 9.
4 The international jurisdiction of the national court is often determined by 
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial 
matters, OJ L 12, 16.1.2001, p. 1.This Regulation has been recently replaced 
by Regulation (EU) No 1215/2012 of 12 December 2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial 
matters, OJ L 351, 20.12.2012, p. 1, which for the most part will enter 
into force on 10 January 2015.The substantive law applicable in a given 
individual case will often be determined by EU Regulations, in particular 
Article 6 of Regulation 864/2007 on the law applicable to non-contractual 
obligations, OJ L 199, 31.7.2007, p. 40. The applicable procedural rules 
will usually be those in force in the country of the court hearing the action 
(lex fori). Actions for damages can also be decided by arbitration tribunals 
and by courts of non-EU states.
5 Case C-453/99 Courage [2001] ECR I-6297, 29; joined cases C-295/04 
to C-298/04 Manfredi [2006] ECR I-6619, 62.

6 This Practical Guide is only concerned with the assessment of harm in 
the context of claims for financial (monetary) compensation. While the 
present paper does not specifically cover the determination of the award 
in other civil law remedies, its insights may also be used in making such 
determination, in particular with regard to actions for restitution.
7 See in more detail paragraphs 11 ff. in Section II below.
8 Art. 16 of Reg. 1/2003. This paper does not specifically deal with the 
question whether a certain practice infringes Articles 101 or 102 TFEU.
9 Joined cases C-295/04 to C-298/04 Manfredi [2006] ECR I-6619, 61, 64; 
case C-453/99 Courage [2001] ECR I- 6297, 29.
10 See, for an example of distribution of this burden in competition 
cases, Kammergericht Berlin (Higher Regional Court, Berlin), decision of 
1 October 2009, case No 2 U 10/03 Kart (Vitaminpreise).
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be different for questions of liability for damages and those 
of the quantum of damages;

– to what extent and how courts are empowered to quantify 
the harm suffered on the basis of approximate best estimates 
or equitable considerations; and

– the admissibility and the role of evidence in civil litigation 
and its evaluation (and in particular of expert evidence).

5. Within their respective legal frameworks, legislators and 
courts have often adopted pragmatic approaches in deter-
mining the amount of damages to be awarded, for instance, 
by establishing presumptions. The burden of proof may shift, 
for example once a party has provided a certain amount 
of facts and evidence. Also, the law of the Member States 
may provide that the illicit profit made by the infringing 
undertaking(s) plays a role – either directly or indirectly – in 
estimating the harm suffered by injured parties 11.

6. The purpose of this Practical Guide is to place at the 
disposal of courts and parties to damages actions economic 
and practical insights that may be of use when national rules 
and practices are applied. To this end, the Practical Guide 
gives insights into the harm caused by anticompetitive 
practices prohibited by the Treaty and information on the 
main methods and techniques available to quantify such 
harm 12. Such guidance may help the claimant make factual 
submissions to the court concerning the amount of damages 
claimed and may assist the defendant in pleading his position 
vis-à-vis these submissions by the claimant. The guidance 
may also help parties in finding a consensual resolution of 
their disputes, be it within or outside the context of judicial 
proceedings or alternative dispute resolution mechanisms.

7. This Practical Guide is purely informative, does not bind 
national courts and does not alter the legal rules applicable 
in the Member States to damages actions based on infringe-
ments of Article 101 or 102 TFEU 13.

8. In particular, whether the use of any and, if so, which of the 
methods and techniques described in this Practical Guide are 
considered appropriate in a given case depends on national 
law applied in accordance with the above-mentioned EU 
law principles of effectiveness and equivalence. Relevant 
considerations in this respect are likely to include

– whether a certain method or technique meets the standard 
required under national law;

– whether sufficient data are available to the party charged 
with the burden of proof to apply the method or technique; 
and

– whether the burden and costs involved are proportionate 
to the value of the damages claim at stake.

Excessive difficulties in exercising the right to damages 
guaranteed by EU law and therefore concerns in view of the 
principle of effectiveness could arise, for instance, through 
disproportionate costs or through overly demanding 
requirements regarding the degree of certainty and precision 
of a quantification of the harm suffered 14.

9. Nothing in this Practical Guide should be understood as 
arguing against the use of more pragmatic approaches, or 
as raising or lowering the standard of proof or the level of 
detail of the factual submissions required from the parties in 
the legal systems of the Member States. Indeed, it may well 
be sufficient for the parties to provide facts and evidence 
on the quantum of damages that are less detailed than the 
methods and techniques discussed in this Practical Guide.

10. It should also be noted that the economic insights into 
the harm caused by antitrust infringements and methods 
and techniques to quantify such harm can evolve over 
time along with theoretical and empirical research and 
the judicial practice in this area. The present paper should 
therefore not be seen as exhaustive.

II. General approach to quantifying harm in competition cases

11. Compensation for harm suffered aims to place the 
injured party in the position in which it would have been 
had the infringement of Article 101 or 102 TFEU not 
occurred: the actual position of the injured party has to be 
compared with the position in which this party would have 
been but for the infringement. This assessment is sometimes 
called ‘but-for analysis’.

12. The central question in antitrust damages quantification 
is hence to determine what is likely to have happened 
without the infringement. This hypothetical situation 
cannot be observed directly and some form of estimation is 
necessary to construct a reference scenario with which the 
actual situation can be compared. This reference scenario 

is referred to as the ‘non-infringement scenario’ or the 
‘counterfactual scenario’.

13. In a specific case, the starting point for determining if 
the infringement has in fact harmed the claimant and, if so, 
the quantum of that harm, are the specificities of the case at 
hand and the evidence at the disposal of the court (including 
decisions by competition authorities). The concrete (alleged) 
infringement in question and how it could affect a particular 
market stand at the beginning of any determination of the 
quantum of harm caused by that infringement.

14. National courts can, in a particular case, use pieces of 
direct evidence relevant for the quantification of harm, 
such as documents produced by an infringing undertaking 

13 Neither does it affect the rights and obligations of Member States and 
natural or legal persons under EU law.
14 See also paragraphs 16 and 17 below.

11 See paragraph 146 in Part 3 below.
12 The Commission has found useful assistance in preparing this Practical 
Guide in various studies it commissioned as well as in the comments 
received from external experts; see http://ec.europa.eu/competition/
antitrust/actionsdamages/index.html.
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regarding agreed price increases and their implementation 
or assessing the development of its market position. Oral 
evidence given by witnesses can be used as well. The avail-
ability of such evidence may play an important role when a 
court decides whether any, and if so which, of the methods 
and techniques set out below can be used by a party to meet 
the required standard of proof under applicable law.

15. The type of harm for which the claimant seeks compen-
sation determines which kind of economic variables (such 
as prices, sales volumes, profits, costs or market shares) need 
to be considered. For example, in a cartel leading to higher 
prices for customers of the cartelists, a non-infringement 
price will need to be estimated in order to establish a refer-
ence point for comparing it with the price actually paid by 
these customers. In an abuse of dominance case leading to 
the market foreclosure of competitors, the profits lost by 
these competitors may be measured by comparing their 
actual turnover and profit margins with the turnover and 
profit margins they were likely to have generated without 
the infringement.

16. It is impossible to know with certainty how a market 
would have exactly evolved in the absence of the infringe-
ment of Article 101 or 102 TFEU. Prices, sales volumes, and 
profit margins depend on a range of factors and complex, 
often strategic interactions between market participants 
that are not easily estimated. Estimation of the hypothetical 
non-infringement scenario will thus by definition rely on 
a number of assumptions 15. In practice, the unavailability 
or inaccessibility of data will often add to this intrinsic 
limitation.

17. For these reasons, quantification of harm in competition 
cases is, by its very nature, subject to considerable limits as 
to the degree of certainty and precision that can be expected. 
There cannot be a single ‘true’ value of the harm suffered 
that could be determined, but only best estimates relying on 
assumptions and approximations 16. Applicable national legal 
rules and their interpretation should reflect these inherent 

limits in the quantification of harm in damages actions for 
breaches of Articles 101 and 102 TFEU in accordance with 
the EU law principle of effectiveness so that the exercise of 
the right to damages guaranteed by the Treaty is not made 
practically impossible or excessively difficult.

18. This Practical Guide outlines a number of methods and 
techniques that have been developed in economics and 
legal practice to establish a suitable reference scenario and 
to estimate the value of the economic variable of interest 
(for example, in a price cartel the likely price that would 
have been charged for the product had the infringement 
not occurred) 17. The methods and techniques are based on 
different approaches and vary in terms of the underlying 
assumptions and the variety and detail of data needed. They 
also differ in the extent to which they control for factors 
other than the infringement that may have affected the 
situation of the claimant. As a result, these methods and 
techniques may be more or less difficult, time-consuming 
and cost-intensive to apply.

19. Once a value for the relevant economic variable (such as 
prices, profit margins, or sales volumes) in the hypothetical 
non-infringement scenario has been estimated, a comparison 
with the actual circumstances (e.g. the price actually paid by 
the injured party) is necessary to quantify the harm caused 
by the infringement of Article 101 or 102 TFEU.

20. Addition of interest will also need to be considered. The 
award of interest is an essential component of compensation. 
As the Court of Justice has emphasised, full compensation 
for the harm suffered must include the reparation of the 
adverse effects resulting from the lapse of time since the 
occurrence of the harm caused by the infringement 18. These 
effects are monetary devaluation 19 and the lost opportunity 
for the injured party to have the capital at its disposal 20. 
National law may account for these effects in the form of 
statutory interest or other forms of interest, as long as they 
are in accordance with the above-mentioned principles of 
effectiveness and equivalence.

III. Structure of the practical guide

21. The basis of a claim for damages is the submission that 
an infringement of Article 101 or 102 TFEU adversely 
affected the situation of the claimant. Broadly speaking, two 
principal categories of harmful effects of such infringements 
can be distinguished:

(a) Infringements can result in a raise in the prices paid 
by customers of infringing undertakings 21. Among the 
infringements having such effect are cartel infringements 
of Article 101 TFEU, such as price fixing, market sharing 

17 See Part 2 below.
18 Case C-271/91 Marshall [1993] ECR I-4367, 31; joined cases C-295/04 
to C-298/04 Manfredi [2006] ECR I-6619, 97; European Commission, White 
Paper on damages actions for breach of the EC antitrust rules (COM(2008) 
165), section 2.5 and the accompanying Commission Staff Working Paper 
(SEC(2008) 404), paragraph 187.
19 Case C-308/87 Grifoni II [1994] ECR I-341, 40; Opinion of Advocate 
General Tesauro in Case C- 308/87 Grifoni II [1994] ECR I-341, 25; joined 
cases C-104/89 and C-37/90 Mulder and others v Council and Commission 
[2000] ECR I-203, 51. In the context of loss of purchasing power, see joined 
cases T-17/89, T-21/89 and T-25/89 Brazzelli Lualdi [1992] ECR II-293, 40.
20 Opinion of Advocate General Saggio in joined cases C-104/89 
and C-37/90 Mulder and others v Council and Commission [2000] 
ECR I-203, 105.
21 Where the infringement affects the buying activity of the infringing 
undertakings, the corresponding effect will be the decrease in the 
purchase prices that these undertakings have to pay to their suppliers. 
See paragraph 134 in Part 3, Section 1 for more details.

15 The limits and implications of such assessment of a hypothetical 
situation have been recognised by the Court of Justice (in the context 
of quantifying loss of earnings in an action for damages against the 
European Community in the agricultural sector): ‘the loss of earnings is 
the result not of a simple mathematical calculation but of an evaluation 
and assessment of complex economic data. The Court is thus called upon 
to evaluate economic activities which are of a largely hypothetical nature. 
Like a national court, it therefore has a broad discretion as to both the 
figures and the statistical data to be chosen and also, above all, as to the 
way in which they are to be used to calculate and evaluate the damage’, 
see joined cases C-104/89 and C-37/90 Mulder and others v Council and 
Commission [2000] ECR I-203, 79.
16 For an example of the reconstruction of a counterfactual by a national 
court and the issues arising from the underlying assumptions see for 
instance Competition Appeal Tribunal, decision of 28 March 2013, case 
No 1166/5/7/10 (Albion Water Limited v Dŵr Cymru Cyfyngedig).
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or output limitation cartels. Also, exploitative abuses within 
the meaning of Article 102 TFEU can have the same effect. 
Increased prices mean that the customers who purchase the 
affected product or service 22 pay an overcharge. Moreover, a 
rise in prices may also lead to less demand and may entail a 
loss of profits for customers who use the product for their 
own commercial activities 23.

(b) Undertakings can also infringe Articles 101 and 102 
TFEU by illegal practices which exclude competitors from 
a market or reduce their market share 24. Typical examples 
are abuses of a dominant position through margin squeeze, 
predatory pricing or tying, or certain vertical exclusivity 
agreements between suppliers and distributors that infringe 
competition law 25. Such practices have a significant effect 
on competitors, who suffer harm as they forego business 
opportunities and profit in this market. Where foreclosure 
of competitors is successful and competitive pressure in a 
market diminishes, customers will be harmed too, typically 
by a rise in prices.

22. Infringements of Articles 101 and 102 TFEU can also 
have further harmful effects, for example adverse impacts 
on product quality and innovation. The Practical Guide 
focuses on the two principal categories of harm and the 
categories of injured parties 26 described in paragraph 21. 
The methods and techniques described in the Practical 
Guide may, nonetheless, also be relevant in damages 

actions concerning other types of harm and other injured 
parties.

23. Part 3 of the Practical Guide addresses specifically 
the quantification of the kind of harm referred to in para-
graph 21(a). This part includes a description of the basic 
effects on the market of price increases resulting from 
an infringement and illustrates how these types of harm 
(in particular the harm resulting from the payment of an 
overcharge and the harm associated with a reduction in 
demand) can be quantified.

24. Part 4 of the Practical Guide addresses specifically 
the quantification of the kind of harm referred to in para-
graph 21(b). This part includes a description of the possible 
effects of the exclusion of competitors from a market and 
illustrates through examples how these types of harm 
(namely the loss of profit of the excluded competitor and 
the harm to customers) can be quantified.

25. The main methods and techniques available to quantify 
the harm resulting from infringements of Article 101 or 
102 TFEU are common to all kinds of harm caused by 
such infringements. Part 2 of the Practical Guide there-
fore provides a general overview of these methods and 
techniques, and it gives more information on the basic 
assumptions on which these methods rely and explains their 
application in practice.

PART 2 — Methods and Techniques

I. Overview

26. Various methods are available to construct a non-
infringement scenario for the purposes of quantifying the 
harm in damages actions in competition cases.

27. The methods most widely used by parties and courts esti-
mate what would have happened without the infringement 
by looking at the time periods before or after the infringe-
ment or at other markets that have not been affected by the 
infringement. Such comparator-based methods take the 
data (prices, sales volumes, profit margins or other economic 
variables) observed in the unaffected period or on the unaf-
fected markets as an indication of the hypothetical scenario 
without the infringement. The implementation of these 
methods is sometimes refined by the use of econometric 
techniques, which combine economic theory with statistical 
or quantitative methods to identify and measure economic 

relationships between variables. Various comparator-based 
methods and techniques to implement these methods are 
described in Section II below (paragraphes 32 to 95).

28. Methods other than comparator-based are addressed 
in Section III below (paragraphes 96 to 121). One of these 
methods uses economic models fitted to the actual market 
to simulate the likely market outcome that would have 
occurred without the infringement. These models draw 
on economic theory to explain the likely functioning of 
a market in view of its main features (e.g. the number of 
competitors, the way they compete with each other, the 
degree of product differentiation, entry barriers). Further 
methods include the cost-based method, which uses 
production costs for the affected product and a mark-up 
for a ‘reasonable’ profit margin to estimate the hypothetical 
non-infringement scenario or finance-based approaches 
that take the financial performance of the claimant or the 
defendant as a starting point.

29. Each of these methods and techniques has particular 
features, strengths and weaknesses that may make them 
more or less suitable to estimate the harm suffered in a 
given set of circumstances. In particular, they differ in the 
degree to which they rely on data that are the outcome 
of actual market interactions or on assumptions based on 
economic theory and in the extent to which they control for 

22 For ease of presentation, in the following reference will only be made 
to ‘products’ affected by an infringement, which should however be 
understood as also referring to the ‘services’ affected.
23 See paragraphs 128 ff. in Part 3, Section I for more details.
24 Case C-209/10 Post Danmark, not yet reported, , 22, 23 and 24.
25 Vertical agreements are those concluded between undertakings from 
different levels of the supply chain.
26 The Practical Guide does not specifically address the situation of 
persons other than those mentioned in points (a) and (b) of paragraph 21, 
although other persons (such as suppliers of the infringers or customers 
of law-abiding competitors of the infringers) may also be harmed by 
infringements leading to price overcharges or the exclusion of competitors; 
see also footnote 107.
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factors other than the infringement that may have affected 
the claimant for damages. Moreover, the methods and 
techniques differ in the degree to which they are simple to 
use and in the kind and amount of data required.

30. While these methods seek to construct how the market 
in question would have evolved absent the infringement, 
more direct evidence available to the parties and to the 

court (for instance, internal documents of the infringing 
undertakings on agreed price increases) may also provide, 
under applicable national legal rules, useful information for 
assessing quantum of damages in a given case 27.

31. Section IV below sets out considerations on the choice of 
method, which will usually depend on the specific features 
of that case and on the requirements under applicable law.

II. Comparator-based methods

32. In order to appreciate how comparator-based methods 
work in practice, it is useful to consider a (entirely fictitious) 
example of a damages action based on a hypothetical cartel 
infringing Article 101 TFEU 28.

The flour cartel

Assume that all of the milling companies in a particular 
Member State have been found, by the national competition 
authority, to have fixed among themselves the prices for the 
grinding of cereals and the production of flour.

A bakery that regularly purchased flour in recent years 
brings a damages claim against one of the milling compa-
nies. The bakery submits that the infringement has led to 
an illegal rise in prices for the flour it purchased from that 
milling company. The bakery asks for compensation for this 
price overcharge it paid over the past years.

33. The key question regarding the quantification of harm 
in the aforementioned example is to find out what price 
the claimant bakery would have paid for flour had there 
been no infringement. If a comparator-based method is 
used to do so, these methods compare the price in the 
infringement scenario with a non-infringement scenario 
that is established on the basis of price data observed either:

– on the same market at a time before and/or after the 
infringement (1); or

– on a different but similar geographic market (2); or

– on a different but similar product market (3).

It is also possible to combine a comparison over time 
with a comparison across different geographic or product 
markets (4).

34. In the example of the flour cartel, the application of 
the methods focuses on prices. It is, however, likewise 
possible to use these methods to estimate other economic 

variables such as market shares, profit margins, rate of 
return on capital, value of assets, or the level of costs of 
an undertaking. Which economic variable can be usefully 
considered for the purposes of damages quantification 
depends on the circumstances of the case at hand.

35. The data used in such a comparison across markets 
or over time can be data that relate to the entire market 
(i.e. the average of the price for flour charged to all bakeries 
operating in a neighbouring geographic market) or data that 
relate to certain specific market participants only (i.e. the 
price charged for flour to certain customer groups such as 
wholesale purchasers operating in a neighbouring market).

36. It could also be appropriate, in particular in cases 
concerning exclusionary practices, to compare data relating 
to only one market participant. An example for such a 
comparison between individual companies, i.e. the injured 
party and a sufficiently similar comparator firm, may be 
the comparison between the profits achieved by a company 
trying to enter a new market where it faced exclusionary 
practices in breach of the EU competition rules and the 
profits that a comparable new entrant achieved on a 
different but similar geographic market without being 
affected by anticompetitive practices. Sections A.1 to 4 
below cover the comparison with aggregated market data 
and firm-level data alike 29.

37. The strength of all comparator-based methods lies in the 
fact that they use real-life data that are observed on the same 
or a similar market 30. The comparator-based methods rely 
on the premise that the comparator scenario can be consid-
ered representative of the likely non-infringement scenario 
and that the difference between the infringement data and 
the data chosen as a comparator is due to the infringement. 
Important market characteristics which can play a role in 
considering whether two markets are sufficiently similar 
are the degrees of competition and concentration on those 
markets, cost and demand characteristics and barriers to 

29 The comparison with firm-level data of another company could, 
theoretically, be made not only for companies that operate in another 
geographic or product market as discussed in sections 2–4 below, but 
also for data of companies operating in the same product and geographic 
market as the injured party. In practice, such intra-market comparisons 
do not play a significant role, possibly because within the same market it 
can be difficult to find a sufficiently comparable other company that was 
not affected by the infringement. The following sections therefore do not 
further discuss such comparisons within a market.
30 This aspect is emphasised, for instance, by the Bundesgerichtshof 
(Federal Court of Justice, Germany), decision of 19 June 2007, case No 
KRB 12/07 (Paper Wholesale Cartel).

27 See for an example of such an approach Oberlandesgericht Karlsruhe 
(Higher Regional Court, Karlsruhe), decision of 11 June 2010, case No 
6 U 118/05, where specifically agreed price increases of the infringing 
undertakings of a cartel were used, under applicable legal rules on the 
distribution of fact pleading and the establishment of prima facie evidence, 
to determine the damages award. This part of the decision was confirmed 
on appeal by the Bundesgerichtshof (Federal Court of Justice), decision of 
June 2011, case no KZR 75/10.
28 This example is further developed at paragraph 147.
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entry. Whether the level of similarity between infringement 
and comparator markets or time periods is considered 
sufficient in order for the results of such comparison to 
be used in quantifying harm depends on national legal 
systems 31. Where significant differences exist between the 
time periods or markets considered, various techniques are 
available to account for such differences 32.

A. Methods for establishing a non-infringement 
scenario

(1) Comparison over time on the same market

38. One frequently used method consists in comparing the 
actual situation during the period when the infringement 
produced effects with the situation on the same market 
before the infringement produced effects or after they 
ceased 33. For instance, where an undertaking abused its 
dominant position by foreclosing a competitor from the 
market during 2004 and 2005, the method could look at 
e.g. the competitor’s profits during the infringement period 
and its profits in 2002 and 2003 when there was not yet an 
infringement 34. Another example would be a price fixing 
cartel (such as the flour cartel example mentioned above) 
that lasted from 2005 to 2007 where the method could 
compare the price paid by the cartel customers during the 
infringement period with the price paid by customers in 
a period after the infringement, e.g. in 2008 and 2009 35.

39. There are, in principle, three different points of reference 
that can be used for the comparison over time 36:  

– an unaffected pre-infringement period (comparison 
‘before and during’ – in the flour cartel example: comparison 
of the prices paid for flour in the same market before 
the infringement had effects with those affected by the 
infringement);

– an unaffected post-infringement period (comparison 
‘during and after’ – in the flour cartel example: comparison 
of the prices affected by the infringement with prices paid 
in the same market after the infringement ended); and

– both an unaffected pre- and post-infringement period 
(comparison ‘before, during and after’).

40. Making an informed choice of reference period and type 
of data will usually require good knowledge of the industry 
in question and will have to take the specific case at hand 
as a starting point. The choice will also be influenced by the 
availability of data and the requirements of applicable rules 
regarding the standard and burden of proof.

41. An advantage of all methods comparing, over time, 
data from the same geographic and product market is that 
market characteristics such as the degree of competition, 
market structure, costs and demand characteristics may 
be more comparable than in a comparison with different 
product or geographic markets.

42. However, also in comparisons over time it happens 
that some differences between the two data sets are not 
only due to the infringement. In such cases, it may be 
appropriate to make adjustments to the data observed in 
the comparator period to account for differences with the 
infringement period 37 or to choose a different comparator 
period or market. For instance, in the case of a long-lasting 
infringement, the assumption that e.g. prices of 10 years 
ago would have remained unchanged over time absent 
the infringement is probably overly strong and may lead 
to opting e.g. for a comparison with the pre-infringement 
period and the post-infringement period. In cases of long 
infringement periods, it may also be appropriate to address 
practical issues of comparability of data that result from 
changes in the way that data have been recorded by compa-
nies (e.g. changes in accounting practices or changes in the 
data organisation software).

43. Where data are available, the choice between a compar-
ison ‘before and during’, ‘during and after’ or ‘before, during 
and after’ can be determined by a range of factors. It is 
highly unlikely to find any reference period where market 
circumstances exactly represent what would have happened 
in the infringement period had the infringement not 
occurred. It is only possible to identify a sufficiently similar 
time period that allows a likely non-infringement scenario 
to be reasonably approximated. Factors to be considered 
in this context may include uncertainties as to which time 
periods were actually not affected by the infringement. 
Some infringements start, or cease, gradually; and often 
doubts exist regarding the exact beginning of an infringe-
ment and, in particular, the effects it produces. Indeed, 
decisions of competition authorities regularly mention 
evidence suggesting that the infringement may have started 
earlier than the period established as the infringement 
period for the purposes of the decision 38. Econometric 
analysis of observed data can be a way to identify when the 
infringement’s effects started or ceased.

37 On such adjustments and, in particular, the possibility to use regression 
analysis, see paragraphs 59–95 in Section B below.
38 It is possible that a competition authority limits the finding of an 
infringement to a certain period, while in fact the infringement may have 
had a longer duration.

31 See for more detail paragraph 94. For an example of issues that may 
arise when assessing comparability of data see for instance Tribunal 
Administratif de Paris (Administrative Court of Paris), decision of 27 Mars 
2009, (SNCF v Bouygues).
32 See for more detail paragraphs 59–95 in Section B below.
33 See, for example, Corte d’Appello di Milano (Court of Appeal, Milan), 
decision of 11 July 2003, (Bluvacanze) and Corte d’Appello di Milano 
(Court of Appeal, Milan), decision of 3 February 2000, case No I, 308 
(Inaz Paghe v Associazione Nazionale Consulenti del Lavoro) (in both 
cases, comparison before, during and after); Landgericht Dortmund 
(Regional Court, Dortmund), decision of 1 April 2004, case No 13 O 55/02 
Kart (Vitaminpreise) (during and after comparison); Landesgericht für 
Zivilrechtssachen Graz (Regional Civil Court of Graz), decision of 17 August 
2007, case No 17 R 91/07 p (Driving school) (accepting a comparison 
during and after).
34 For more detailed examples of the method’s application in cases of 
exclusionary practices, see Part 4 below.
35 For more detailed examples of the method’s application in cases of 
infringements that lead to a price overcharge, see Part 3 below.
36 The comparison over time method is also referred to as the ‘before-
after method’ or ‘benchmark method’.
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44. The ending of an infringement and its effects may 
be more easily established than its beginning, but here 
too uncertainties could arise as to whether the period 
immediately after the infringement’s end is unaffected by 
the anticompetitive behaviour 39. For example, when there 
is some delay until market conditions return to a non-
infringement level, using data from the period immediately 
after the infringement could lead to an underestimation of 
the effect of the infringement. It may also occur that prices 
are, for a short period after the end of a cartel, particularly 
low as companies might temporarily engage in aggressive 
pricing strategies until the ‘normal’, i.e. non-infringement, 
equilibrium on the market is reached.

45. Specifically in oligopolistic markets another issue may 
arise, namely that the participants in a cartel can use the 
knowledge gained through the operation of the cartel to 
coordinate their behaviour afterwards without infringing 
Article 101. In such a situation, post-infringement prices 
are likely to be higher than without the infringement and 
can only serve to make a lower-bound estimate of the 
harm suffered. The pre-infringement period may be a more 
suitable reference point where central market characteristics 
changed radically towards the end of the infringement 
period due to exogenous factors (e.g. a steep increase in raw 
material costs or an increase in demand for the product) 40.

46. Nonetheless, even when there are doubts as to whether 
or not a certain period before or after the infringement was 
affected by the infringement, this period could, in principle, 
still serve as a reference period in order to obtain a safe 
estimate of the harm that will at least have been suffered 
(“lower-bound” estimate or “minimum damage”) 41.

47. In certain circumstances, the non-infringement scenario 
may be appropriately estimated on the basis of two reference 
periods (before and after the infringement), for example, 
by using the average from these periods or by using other 
techniques to reflect a trend in the development of market 
circumstances during the infringement 42. Pre-infringement 
data could also be used as the reference period up to a certain 
point during the infringement when a significant change in 
market circumstances occurred, and post-infringement data 
as the reference period for the time thereafter.

48. Also the choice of data can contribute to building a 
sufficiently similar basis for the comparison: there can be 

situations where aggregated data such as industry price aver-
ages (or averages for certain groups of firms) are sufficiently 
representative 43, whilst in other situations it would be more 
appropriate to use only data from pre- or post-infringement 
transactions by the injured company or average data that 
relate to similar companies. For example, where the injured 
party belongs to a specific group of market players such as 
wholesale customers (as opposed to end customers), preor 
post-infringement prices charged to wholesale customers 
may be an appropriate reference point.

(2) Comparison with data from other geographic 
markets

49. Another comparator-based method consists in looking 
at data observed in a different geographic market 44 for 
the purpose of estimating a non-infringement scenario 45. 
These may be data observed across the entire geographic 
comparator market or data observed in relation to certain 
market participants only. For instance, in the example of a 
flour cartel mentioned above at paragraph 32, the prices 
paid by the claimant bakery during the infringement period 
could be compared with the prices paid on average by 
similar bakeries, in a different geographic market untouched 
by the infringement. The same type of comparison can be 
undertaken with regard to any other economic variable, 
e.g. the market shares, profit margins, rate of return on 
capital, value of assets, or level of costs of an undertaking. 
A comparison with the commercial performance of firms 
active on another geographic market that is unaffected by 
the infringement 46 will be particularly relevant in cases of 
exclusionary behaviour.

50. The more a geographic market is similar (except for the 
infringement effects) to the market affected by the infringe-
ment, the more it is likely to be suitable as a comparator 
market. This means that the products traded in the two 
geographic markets compared should be the same or, at 
least, sufficiently similar. Also the competitive characteristics 

43 For further detail on the use of averages in implementing compara-
tor-based approaches, see paragraph 70 in Part 2, Section II below.
44 For the concepts of relevant (geographic and product) market, see 
Commission Notice on the definition of the relevant market for the 
purposes of Community competition law, OJ C 372, 9.12.1997, p. 5.
45 This method is also referred to as ‘yardstick method’ or ‘cross-sectional 
method’. These terms are also used to refer to the comparator-based 
method that looks at data observed in different but similar product 
markets, see paragraphs 54–55 in Section 3 below. For examples of the use 
of the comparator-based method looking at different geographic markets 
see, for instance, Cour d’Appel de Paris (Court of Appeal, Paris), decision of 
23 June 2003 (Lescarcelle-De Memoris v OGF); Juzgado Mercantil numero 
5 de Madrid (Commercial Court, Madrid), decision of 11 November 2005, 
case No 85/2005 (Conduit-Europe, S.A. v Telefónica de España S.A.), 
confirmed by Audiencia Provincial de Madrid (Court of Appeal, Madrid), 
decision of 25 May 2006, case No 73/2006; Bundesgerichtshof (Federal 
Court of Justice, Germany), decision of 19 June 2007, case No KBR 12/07 
(Paper Wholesale Cartel) (in the context of assessing the illicit gain by 
cartelists for the purpose of calculating a fine).
46 The comparator firm might, in principle, also be a firm active on the 
infringement market provided that its performance was not significantly 
influenced by the exclusionary behaviour. Even if the comparator firm was 
not directly affected by the infringement, it may still have been indirectly 
affected, e.g. by gaining market shares from a foreclosed competitor. 
The risk of being directly or indirectly influenced by the infringement is 
lower if the comparison is carried out in relation to a similar firm active 
on another geographic market. Characteristics that could be relevant 
when considering the sufficient similarity of firms include their size, cost 
structure, customers and features of the product they sell.

39 See the decision of the Oberlandesgericht Karlsruhe (Higher Regional 
Court, Karlsruhe) of 11 June 2010 in case No 6 U 118/05, for an example 
where a national court ruled that the prices charged in the five months 
after the infringement ended were still influenced by the cartel.
40 For the short period of the infringement after such a change, post-in-
fringement data can be the more appropriate comparator as they may 
better reflect the market characteristics after the change. However, where 
the change in market characteristics was caused by the infringement itself 
(e.g. where due to anticompetitive foreclosure several competitors exited 
the market), the post-infringement period is obviously not a suitable 
comparator to estimate the situation that would have existed without 
the infringement.
41 If during the infringement exogenous factors lead to a decrease in 
prices (e.g. a sharp fall in input costs of the infringer), the inference of a 
lower bound could be rebutted.
42 For example, interpolation or regression analysis. For these different 
techniques to implement comparator-based methods, see para-
graphs 59–95 in Section B below.
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of the geographic comparator market should be similar to 
the characteristics of the affected market except for the 
infringement. This may well be a market that is not perfectly 
competitive.

51. The method of using geographic comparator markets for 
deriving a non-infringement scenario is, in practice, mainly 
used when the infringement concerns geographic markets 
that are local, regional or national in scope 47. Where the 
infringement market and the geographic comparator market 
are neighbouring areas, possibly within one country, there 
may be an increased likelihood that they are sufficiently 
similar for the purpose of a comparison 48.

52. The comparator market does not always need to be 
sufficiently similar in its entirety. Where, for instance, the 
prices paid by one customer group (e.g. wholesalers) or 
the profits earned by one competitor company (e.g. a new 
entrant) in the comparator market are used as a reference, 
it is important that the market position of this customer 
group or this competitor is sufficiently similar to that of the 
injured party on the infringement market.

53. The choice of a geographic comparator market may 
also be influenced by uncertainties about the geographic 
scope of an infringement. Geographic markets on which 
the same or a similar infringement occurred are, in prin-
ciple, not good candidates for being used as comparator 
markets. Also neighbouring markets on which no similar 
infringement occurred may still have been influenced by the 
anticompetitive practices on the infringement market (e.g. 
because prices on the neighbouring market were raised in 
view of the increased prices on the infringement market and 
lesser competitive pressure emanating from this market). A 
comparison with such markets will not show the full extent 
of the harm suffered, but they may, nonetheless, constitute 
a useful basis to establish a lower-bound estimate of the 
harm caused on the infringement market. This means that 
a party to an action for damages could, in principle, safely 
choose to rely on the comparison with a geographic market 
that was influenced by the same or a similar infringement, 
in particular where such influence is likely to have been 
rather small.

(3) Comparison with data from other product 
markets

54. Similar to the comparison across geographic markets is 
the approach to look at a different product market 49 with 
similar market characteristics 50. For example, in a case of 
exclusionary behaviour partially foreclosing a company 
selling one product, the profit margin earned by that 
company in the infringement market could be compared 

with the profit margin for another product that is traded 
(by a similar or the same company) in a distinct but similar 
product market.

55. The considerations discussed in the context of geographic 
comparator markets are, mutatis mutandis, also likely 
to be relevant for the choice of a suitable comparator 
product market. They will often relate to the degree of 
similarity between the two product markets. In particular, 
the comparator product should be carefully chosen with 
a view to the nature of the products compared, the way 
they are traded and the characteristics of the market e.g. in 
terms of number of competitors, their cost structure and the 
buying power of customers 51. Uncertainties as to whether 
a potential comparator product market was affected by 
the infringement or a similar infringement of Article 101 
or 102 TFEU can also play a role.

(4) Combining comparisons over time and across 
markets

56. Where sufficient data are available, it may be possible 
to combine comparisons over time and comparisons across 
markets. This approach is sometimes called the ‘difference 
in differences’ method because it looks at the development 
of the relevant economic variable (e.g. the price for flour) in 
the infringement market during a certain period (difference 
over time on the infringement market) and compares it to 
the development of the same variable during the same time 
period on an unaffected comparator market (difference over 
time on the non-infringement market) 52. The comparison 
shows the difference between these two differences over 
time. This gives an estimate of the change in the variable 
produced by the infringement and excludes all those factors 
that affected both the infringement and the comparator 
market in the same way. The method is thus a way to isolate 
the effects of the infringement from other influences on the 
relevant variable common to both markets.

57. A simple example derived f rom the flour cartel 
mentioned above may illustrate the method: assume that a 
before, during and after comparison reveals an increase in 
price of € 40 per 100kg bag of flour in the Member State 
where the cartel occurred between 2005 and 2008. Looking 
at an unaffected geographic market over the same period 
may show that prices for flour rose by € 10 per 100kg 
bag due to increased costs for an input product (cereals). 
Assuming that the increased input costs also concerned the 
infringement market, a comparison of the different develop-
ment of prices on the infringement and the comparator 
market would indicate the price difference caused by the 
flour cartel. In the example, this would be € 30 per unit.

58. The strength of the ‘difference in differences’ method is 
therefore that it can subtract out changes unrelated to the 
infringement that occurred during the same time period as 

51 Similarity of market characteristics may be more likely if the two 
products compared are traded in the same geographic market. However, 
the circumstances may also be sufficiently similar where the same or similar 
products from different geographic markets are compared.
52 This can be a geographic or a product comparator market.

47 It might, however, also be used when the relevant market is wider 
than national provided that a sufficiently similar comparator market can 
be identified.
48 See, however, paragraph 53 below.
49 For the concepts of the relevant (geographic and product) market, 
see Commission Notice on the definition of the relevant market for the 
purposes of Community competition law, OJ C 372, 9.12.1997, p. 5.
50 This method is sometimes also referred to as ‘yardstick method’ or 
‘cross-sectional method’ (as is the the comparator-based method looking 
at different geographic markets).
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the infringement 53. It rests, however, to a large extent on the 
assumption that these other changes affected both markets 
similarly 54. The considerations regarding the application of 
the comparison over time and across market methods, in 
particular the need for sufficient similarity of the markets 
in question, are also relevant for the difference in differ-
ences method. From a practical point of view, this method 
usually requires a range of data from different markets and 
periods of time that may not always be easy to obtain; lesser 
amounts of data may, however, still allow lowerbound or 
approximate estimates to be derived 55.

B. Implementing the method in practice: tech-
niques for estimating the price or other economic 
variable in the non-infringement scenario

59. Once a suitable comparator-based method for estab-
lishing a non-infringement scenario has been chosen, 
various techniques are available to implement this method 
in practice. These techniques differ mainly in the degree 
to which they rely on individual or average data (e.g. price 
observations), and in the degree to which the data observed 
in the comparator market 56 or period are subject to further 
adjustment. As a consequence, these techniques differ in 
the amount of data they require in order to be carried out.

60. One possibility in implementing comparator-based 
methods is to use comparator data directly in the form 
they are observed and to estimate on this basis a value for 
the economic variable under consideration in the non-
infringement scenario (e.g., in the above example, the 
price of flour). Where more than one data observation is 
available (e.g. the price of flour in a range of transactions 
on a geographic comparator market), they can be combined 
through a calculation of averages into one or more values for 
the non-infringement scenario. Such average value(s) for the 
non-infringement scenarios could then be compared to the 
average value(s) actually observed during the infringement, 
e.g. the prices really paid for flour (see in more detail in 
Section (1) below).

61. Where certain factors (such as an increase in raw mate-
rial prices) have influenced only the comparator or only the 
infringement market or period, it should be considered, 
depending on the standard of proof required and depending 
on applicable rules regarding causality, whether adjustments 

need to be made to the observed data in order to account 
for such influences. These could be simple adjustments 
to the data in cases where the influencing factor and the 
magnitude of its effects can be relatively easily ascer-
tained and accounted for (see Section (1) below). More 
sophisticated adjustments of observed comparator data 
can be obtained on the basis of econometric techniques, 
in particular through the use of regression analysis, which 
is described in Section (2) below. Whether it is for the 
defendant or the claimant to plead, substantiate and prove 
such adjustments is a matter of applicable law 57.

62. In a given case, the choice between these different 
techniques depends on the specific circumstances of the case 
and applicable legal rules, taking account of the different 
advantages and disadvantages of these techniques, for 
instance with regard to their accuracy and precision and 
the data requirements they entail (see Section (3) below).

(1) Simple techniques: individual data observations, 
averages, interpolation and simple adjustments

63. Depending on the requirements under applicable 
national law and on the circumstances of the case, especially 
the degree of similarity between the infringement market 
and the comparator market or period, the data observed may 
be compared directly, i.e. without further adjustments, with 
the data observed in the infringement market 58.

64. The amount of data observed for the variable of interest 
(e.g., in the flour cartel example, the price for flour) in 
the comparator markets or comparator time periods may 
range from only one or very few data observations (i.e. the 
price observed in a small number of transactions) to a 
large number of data observations. In bidding markets, for 
example, auctions may occur very infrequently and at the 
time of the damages estimation only the price observed 
in the one tender after the infringement may be available. 
A similar situation could occur in industries where long-
term contracts are common. It may be appropriate to use 
damages estimations based on single data observations 
where these are sufficiently representative for the period 
of interest.

65. Where looking at comparator markets or time periods 
produces a greater number of data observations, e.g. the 
prices paid by the injured party in a series of post-
infringement transactions, or the prices paid by a number 
of customers in another geographic market, these data 
observations can be used either individually or in the form 
of averages 59.

66. The use of various forms of averages or other forms of 
data aggregation can be appropriate, provided that like with 

57 See, for instance, Kammergericht Berlin (Higher Regional Court, Berlin), 
decision of 1 October 2009, case No 2 U 10/03 Kart., as an example of 
the distribution of fact pleading obligations in the quantification of harm.
58 For instance, time-based comparison could be based on the simple 
observation of prices before and during the infringement. For an example 
of the legal implications of such method see Corte Suprema di Cassazione 
(Supreme Court of Cassation, Italy), decision of 2 February 2007, case No 
2305 (Fondiaria SAI SpA v Nigriello).

53 Compared to a simple comparison across markets, the ‘difference 
in differences’ method also has the advantage of filtering out fixed 
differences between markets (such as differences due to constantly lower 
input costs in one of the markets).
54 If, for example, price increases unrelated to the infringement were 
higher in the affected market than in the comparator market during the 
infringement period, application of the difference in differences method 
using simple averages would overestimate the amount of damages. An 
econometric implementation of the difference in differences technique 
may help control for such factors.
55 See, for an example of a national court establishing a lower bound in 
the course of estimating the quantum of damages (although not using 
the difference-in-differences method, but the comparison over time 
method), Kammergericht Berlin (Higher Regional Court, Berlin), decision 
of 1 October 2009, case No 2 U 10/03 Kart.
56 As mentioned in paragraph 35 above, the data used in such comparison 
across markets or over time can be data that relate to the entire market or 
data that relate to certain specific market participants only.
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like is compared. For example, where a wholesaler claims 
damages for having purchased a product in January, May, 
July and October 2009 from the participants in a price 
cartel and where the chosen method is comparison with 
another geographic market, the monthly average prices paid 
in that market by the same type of customer (wholesaler) 
during the same months may be the appropriate reference 
point (i.e. comparing January data with January data, May 
data with May data, and so forth). Comparing data from 
the same months will, for instance, account for seasonal 
differences over a year and thus make the comparison 
more reliable. If, however, little monthly price variation 
exists, the average price on the comparator market for 
the entire year of 2009 may be considered an appropriate 
indicator. It may also be the case that yearly data or other 
average data (e.g. aggregated industry data) are simply the 
only information available. Legal systems in the Member 
States may generally allow parties to rely on average data 
whilst granting the defendant the opportunity to show that 
significant differences exist, and they may require the use 
of more disaggregated data where available.

67. Another simple technique for deriving a comparator 
value from a range of data observations is linear interpola-
tion. Where a comparison over time has produced price 
series from before and after the infringement, the ‘non-
infringement’ or ‘counterfactual’ price during the infringe-
ment period can be estimated by drawing a line between 
the pre-infringement price and the post-infringement 
price, as shown in the illustration below. From this line, 
a comparator value can be read for each relevant point in 
time during the infringement period. Compared with the 
calculation of a single average value for price during the 
entire infringement period, interpolation therefore allows 
to some degree to account for trends in price developments 
over time that are not due to the infringement. Reading 
comparator data from the interpolated line will, therefore, 
produce more accurate results than using an average value 
for the period, e.g. in cases where damages are claimed that 
result from transactions (or other events) which occurred 
only towards the beginning or the end of the infringement 
period 60. The following illustration gives a simple example of 
linear interpolation (the dotted line shows the interpolated 
non-infringement price, the full line the actually observed 
prices):

Linear extrapolation works similarly to interpolation except 
that the line is continued from either only pre- or only 
post-infringement data.61

68. There may be situations where it is quite straightforward 
to identify a differentiating factor between an infringement 
market (or period) and a comparator market (or period) and 
to make the corresponding adjustment to the value of the 
observed comparator data. For example, certain seasonal 
effects occurring on a market or effects stemming from 
changes in input prices or exchange rates may have a pattern 
and a magnitude that can in some cases be rather easily 
understood from internal business records of a party or 
from other sources, such as expert statements. In these cases, 
for example, the straight line obtained in a simple linear 
interpolation should be adjusted to reflect such patterns 62.

(2) Regression analysis

a. Concept and purpose of regression analysis

69. Regression analysis is a statistical techniques which 
helps to investigate patterns in the relationship between 
economic variables and to measure to what extent a certain 
variable of interest 63 (e.g., in the flour cartel example, the 
price for flour 64) is influenced by the infringement as well as 
by other variables that are not affected by the infringement 65 
(e.g. raw material costs, variations in customer demand, 
product characteristics, the level of market concentra-
tion)66. Regression analysis therefore makes it possible to 
assess whether, and by how much, observable factors other 
than the infringement have contributed to the difference 
between the value of the variable of interest observed on 

61 Extrapolation thus extends a trend existing in a time series either 
before or after the infringement. For example, if in the three years before 
a cartel prices were €12, €13.20, and €14.52 respectively (reflecting a 
10% increase each year), a simple technique would be to estimate that 
prices during the two-year duration of a cartel were €15.97 and € 17.57 
respectively; a more accurate estimation of the underlying trend could be 
obtained through using regression analysis.
62 Such adjustment, could, data permitting, be done in a more sophis-
ticated way by using regression analysis as explained in the following 
section.
63 Also referred to as an ‘explained variable’ or ‘dependent variable’.
64 Possible other variables of interest for which regression analysis may 
be applied include, for instance, sales volumes, market shares or profit 
margins (e.g. those of an excluded competitor who claims damages for 
loss of profits through a reduction of sales or a decrease in its margins), 
costs of production (which may also be relevant in the context of a loss 
of profits estimation).
65 Also referred to as ‘explanatory variable(s)’ or ‘influencing variable(s)’.
66 Other factors influencing the variable of interest may, for example, 
include customer and order sizes, the technology used for production, the 
size and cost structure of the firms offering the product, or advertising 
expenditure.

59 For the purposes of this Practical Guide, the term ‘average’ is used 
as referring to the mean, i.e. the average calculated by dividing the sum 
of observations by the number of observations. There may, however, 
be situations where it may be more appropriate to use other descriptive 
statistics (i.e. the median or the mode). For example, where in a market 
of 25 companies, 21 charge a price of € 50 and four a price of €75, the 
modal price of € 50 (the price most observed in the sample) may be the 
more meaningful representation of the market price than the mean of 
€54 (in this example, the modal price equals the median price, which is 
the price charged by the middle-ranked company).
60 Interpolation likewise has advantages over using averages where the 
number of transactions (or other events) is unevenly distributed during 
the infringement period.
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the infringement market during the infringement period 
and the value observed in a comparator market or during a 
comparator time period. Regression analysis is thus a way 
to account for alternative causes for the difference between 
the compared data sets. All comparator-based methods 
are, in principle, capable of being implemented through 
regression analysis provided that sufficient data observations 
are available 67.

70. In a regression analysis, a number of data observations 
for the variable of interest and the likely influencing vari-
ables are examined by means of statistical techniques. The 
relationship identified is usually described in the form of an 
equation (referred to as a ‘regression equation’ or ‘regression 
model’). This equation makes it possible to estimate the 
effects of influencing variables on the variable of interest 
and to isolate them from the effects of the infringement. 
Regression analysis estimates how closely the relevant 
variables are correlated 68 with each other, which may in 
some instances be suggestive of a causal influence of one 
variable on the other 69.

71. There are two main approaches to carrying out a regres-
sion analysis for damages estimation, depending on whether 
only data from non-infringement periods (markets) are 
used to build the regression equation or whether, in addi-
tion to non-infringement data, also data from within the 
infringement period (market) are used. If only data from 
non-infringement periods are used to estimate the regres-
sion, the regression equation would be used to ‘forecast’ the 
effect on the variable of interest during the infringement 
period on the basis of the pattern identified outside this 
period (‘forecasting approach’) 70. Where, in addition, also 
data from the infringement period (market) are used to 
estimate the regression, the effect of the infringement 
would be accounted for in the regression equation through 
a separate indicator variable (called ‘dummy variable’) 71.

72. Whether it is more appropriate to apply the forecasting 
or the dummy variable approach will depend on the circum-
stances of the case: In particular, while the forecasting 
method has the advantage of allowing the choice of a 
regression model that is only based on data observations 
from the non-infringement period (and hence, untainted 
by the effects of the infringement), using data from both 
periods/markets may allow a more precise and accurate 
estimation of the parameters of interest, in particular if the 

available non-infringement data are limited or do not allow 
the dynamics of the industry at hand to be fully captured. 
In practice, both methods can often be combined, e.g. by 
selecting the model on the basis of the pre-infringement 
period and estimating a dummy-variable regression using 
data from both periods (and allowing, if appropriate, the 
effects of the other influencing variables to vary in the 
infringement and non-infringement periods).

b. Examples and illustrations

73. A simple example that, for illustrative purposes, looks 
only at one potential influencing variable may show the 
basic steps in regression analysis. Assume that, in the above-
mentioned example of a flour cartel, the prices paid by 
bakeries during the cartel period to the milling companies 
are compared with the prices paid by bakeries to the milling 
companies in the pre-infringement period, and that this 
comparison shows a price increase during the infringement 
period of 20%. Assume further that there are indications 
that this increase is not exclusively due to the cartel but 
that during the infringement period costs for an important 
input material (e.g. cereals) also increased significantly. It 
is therefore not clear how much of the increase in price for 
flour is due to the infringement and how much is due to the 
increased input costs (the rise in cereals prices).

74. One option to address this uncertainty could be to use 
data from another period or market where input costs (price 
for cereals) were more similar and no infringement existed, 
but there may be situations where this is not possible 72. 
Regression analysis can offer a tool to account for the 
variation in input costs, by showing the statistical relation-
ship between input costs and price for flour. To this end, 
a range of data observations on input costs (cereal prices) 
and on prices for flour during the period not affected by 
the infringement could be examined 73. Through applying 
statistical techniques to these data observations, it is possible 
to establish a pattern of how the prices for cereals influenced 
the price for flour in a period where the flour prices were 
not influenced by the infringement. It is then possible to 
deduce a statistical relationship between the price for flour 
and the price for cereals from this period. By applying the 
insight on this relationship to the prices for flour from the 
infringement period, it is possible to eliminate the part 
of the increase of prices for flour not imputable to the 
infringement, but to the change in input costs. This allows 
to ‘forecast’ prices for flour without the cartel overcharge but 
including the price increase caused by higher input costs.

75. The following graph gives a simple illustration of how 
such a statistical relationship is deduced. The chart shows 
several data observations of the input costs (cereals prices) 
and the corresponding price for flour at the same point 
in time during a non-infringement period. For instance, 
when at one particular moment the price for cereals was 60, 

72 For instance, because reliable data from other periods (or markets) 
are not available or because in such other periods (or markets) market 
characteristics differed significantly.
73 On the possibility of whether or not to also consider data from the 
infringement period (market), see paragraph 82 below.

67 A sufficient number of data observations is, however, required to 
apply statistical methods in a meaningful manner. Such sets of data 
observations could be obtained (in comparisons over time) from time series 
of observations, or (in comparisons at one point in time) from a range of 
comparator markets or from a range of firms or a range of transactions, 
or a combination of both (observations over time from a range of markets, 
firms or transactions).
68 In multivariate regression analysis (see in more detail below), the 
correlation established is a conditional correlation, i.e. one where the 
effect of other variables is controlled for.
69 Provided this is consistent with a coherent economic framework and 
with other pieces of qualitative and quantitative evidence.
70 This ‘forecasting approach’ is sometimes also referred to as a ‘residual 
model approach’. This approach is illustrated in the graph in paragraph 79 
below.
71 Such a ‘dummy variable’ measures whether there has been an upward 
shift in the variable of interest during the infringement period.
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the price for flour was 128. It is possible to calculate the 
coordinates of the line that best fits all data observations in 
order to represent the statistical relationship (correlation) 
between the price for cereals and the price for flour. This 
relationship is expressed in the graph below as a line and 
can be, and usually is, also expressed as an equation 74. The 
steepness of this line shows what increase in the price for 
flour is associated with a certain increase in the price for 
cereals. In the example shown in the graph, the identified 
relationship indicates that e.g. a rise in the price for cereals 
from 50 to 60 relates to a rise in price for flour from 120 
to 130. As an increase in input costs (cereals) by € 10 is 
associated with a flour price increase of € 10, the statistical 
relationship thus shows that an increase in this input cost 
is fully passed on.

76. Knowing the pattern of how the input cost (cereals 
prices) influenced prices for flour outside the infringement 
period makes it possible to estimate (‘forecast’) how much 
the observed higher values of these costs (cereals prices) 
during the infringement period influenced prices for flour. 
Excluding these effects from the price comparison allows 
the price overcharge caused by the infringement to be esti-
mated on a more reliable basis than without the regression 
analysis. In the above example, if during the infringement 
period the price for flour was 140 instead of 120 during the 
non-infringement period, but the input cost (cereals prices) 
increased from 50 to 60, the likely price for flour without 
the cartel would not be 120 but 130.

77. Whilst the example described so far concerned only the 
influence of a single other variable (cereals price as input 
cost) on the variable of interest (flour price), regression 
analysis in competition practice usually has to account for 
several other factors influencing the variable of interest 
(multiple regression analysis 75). In this situation, data 
need to be observed for all additional relevant influencing 
variables and a regression equation needs to be deduced 
from these data that reflects their relationship to the variable 
of interest. For instance, in the above-mentioned flour cartel 

example, it may be the case that during the infringement 
period the milling companies not only had to pay higher 
prices for cereals, but were also subject to an increase in 
energy and labour costs and introduced a more efficient 
milling and packaging technology, all of which may have 
had an impact on the price of the flour they sold to bakeries 
during the cartel period. To identify the statistical pattern 
of how these factors influenced the flour price, series of 
data observations for each of these influencing variables 
need to be analysed.

78. When undertaking a regression analysis, it is important 
to consider all variables that are relevant in the specific case. 
Suppose that either the defendant or the claimant uses, in 
a comparison of the flour prices charged by a mill before 
and during an infringement, a multiple regression analysis 
to control for the potential influence on the flour price of 
the above-mentioned factors (i.e. the cereal prices, energy 
and labour costs and milling and packaging technology). 
If, however, a significant demand change took place during 
the cartel (e.g. higher demand by bakeries for flour due to 
an increased demand by end customers for bread and cake) 
and if the influence of this event on the price for flour is 
not accounted for in the regression equation, the estimate 
of the infringement effect is likely to be biased, despite the 
otherwise comprehensive regression analysis 76. It is for the 
applicable national law to determine, in accordance with 
the principle of effectiveness, the party on which the burden 
falls to invoke and prove facts, such as the above-mentioned 
change in demand or the completeness of the variables 
considered in a regression analysis.

79. The basis of each damages quantification using regres-
sion analysis is thus the statistical relationship between the 
variable of interest (e.g. price) and the relevant explana-
tory variable(s) expressed in a regression equation. When 
the forecasting approach is used 77, the estimation of a 
regression equation using data from the non-infringement 
period constitutes the first step. In a second step, using 
this regression equation and the observed values of these 
relevant variables during the infringement period, the price 
injured parties are likely to have paid without the infringe-
ment can then be estimated. In a third step, the difference 
between this likely non-infringement price and the price 
actually paid by the injured parties gives an estimate of 
the overcharge resulting from the infringement. The graph 
below illustrates the second and the third step. When the 
dummy variable approach is used, the regression analysis 
combines the three steps described above 78.

76 It is, however, important not only to include all relevant factors in the 
regression model, but also to refrain from including variables that appear 
clearly irrelevant (on the basis of industry knowledge). In fact, damages 
estimates could be wrongly lowered (even down to zero) if irrelevant 
variables are included in order to explain the price variation in the model.
77 The alternative approach is the dummy variable approach; see para-
graph 71 above. Unlike the forecasting approach, the dummy variable 
approach estimates the effect of the infringement in a single step, by 
carrying out a regression analysis using data from both the infringement 
and non-infringement periods. In the case of the example above, this 
approach would estimate the effect of the cartel as the upward shift in 
price that is observed during the cartel period (i.e. the coefficient of the 
dummy variable in the regression equation) and is not explained by changes 
in other influencing variables, such as raw material costs.

74 Estimating a regression of price (as the variable of interest) over input 
costs (as the influencing variable) provides the coordinates of this line. 
In this example, the ordinary least squares (OLS) technique is used to 
calculate the coordinates of a straight line that is located at a minimal 
distance (‘least squares’) from the set of data points on the graph. The 
OLS technique is a common statistical method to estimate the parameters 
of a linear regression model.
75 Also referred to as ‘multivariate regression analysis’ as opposed to 
‘single variable (‘univariate’) regression analysis’ as used in the above 
example.
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80. The regression analysis illustrated in this graph is based 
on the forecasting approach, in which a regression is carried 
out on pre- and post-infringement data to establish in 
an equation the statistical relationship between price and 
various relevant explanatory variables (input costs and other 
relevant factors). Using this equation and the observed 
values of the relevant explanatory variables, an estimated 
price can be derived that is likely to have prevailed absent 
the infringement (dotted line). The continuous line is 
the actually observed price. The difference between the 
continuous and the dotted line during the infringement 
period is the estimated overcharge. The dotted line outside 
the infringement period is also derived from the regression 
equation and can serve, through comparison with the actu-
ally observed non-infringement prices (continuous line), to 
assess the predictive power of the regression model.

c. Requirements for applying regression analysis

81. Carrying out a regression analysis requires knowledge 
of various statistical techniques to measure the relationship 
between variables, to construct an appropriate regression 
equation and to calculate the precision of the parameters 
in this equation. In addition, it is necessary to have a good 
understanding of the industry concerned, in the first place, 
to formulate the right hypotheses when constructing the 
regression equation and to make the right choice as to the 
factors that are likely to have significantly influenced the 
variable of interest (and which should therefore be included 
in the analysis). Industry understanding is furthermore 
necessary to make informed choices about which statistical 
techniques to use in a given situation, for instance, to 
account for unusual observations (outliers) or other specific 
features in data sets. In particular, where the influencing 
variables were themselves affected by the infringement, 
biased results may occur if this aspect is not taken into 
account, e.g. through applying specific statistical tech-
niques 79 or through using data observations that lie outside 
the infringement period or market 80.

82. Without a sufficient number of data observations, statis-
tical analysis cannot identify relationships between economic 
variables. To identify the effect of influencing variables on the 
variable of interest therefore requires that a sufficient range 
of data observations is available for all variables considered. 
Regression analysis therefore typically requires extensive data. 
However, statistical techniques may help to overcome some 
gaps in data or biases in their interpretation81 and there can 
be situations where also the analysis of a smaller number of 
data observations is meaningful.

83. Data observations can, in principle, be gathered at 
different levels of aggregation. For example, where the rela-
tionship between price and input cost is to be analysed, data 
series either for the prices charged in individual transactions, 
for annual industry average prices or – in between – monthly 
data at firm level could be examined next to data series 
either for individual input costs per unit or for industry 
cost averages respectively. Using disaggregated data makes 
it possible to analyse a greater number of observations and 
therefore to obtain more precise estimates. Where such 
disaggregated data do not exist or are not accessible to the 
party carrying out the regression analysis, the analysis of 
aggregated data may still produce informative results, in 
particular if the aggregated data have a high frequency.

84. Having a sufficient range of data observations and the 
level of data aggregation are examples of the importance 
of data reliability and data relevance for economic analysis. 
However, most datasets are incomplete, and not all relevant 
facts may be observed or measured with high accuracy. It is 
therefore proper to explicitly acknowledge those imper-
fections. Deficiencies in the data should not prevent an 
economic analysis from being given proper weight, though 
conclusions should be drawn with caution 82.

85. Where used appropriately and on the basis of sufficient 
data observations, regression analysis can considerably 
refine the damages estimation through comparator-based 
methods. It should be stressed, however, that even very 
sophisticated regression equations rely on a range of 
assumptions and will (like any technique to predict a hypo-
thetical situation) only be able to deliver estimates. It is 
good practice to consider the assumptions underlying a 
regression equation, because some assumptions may be 
more appropriate than others in a given situation and may 
lead to significantly different results.

86. One way to deal with the uncertainty of the estimate is 
to indicate the results not as a point estimate (“the price in 
the non-infringement scenario is 10 €”), but as an interval 
(“the price in the non-infringement scenario is between 
9 € and 11 €”). The notion of ‘confidence interval’ – which 
is standard in statistics – is used to describe how likely it is 
that the true value is contained in an interval. By conven-
tion in economics, a 95% likelihood that a specific interval 

81 E.g. where a sample of data observations is not fully representative.
82 See for a further explanation on the importance of data reliability and 
data relevance: DG COMP Best Practices for the submission of economic 
evidence and data collection in cases concerning the application of 
Articles 101 and 102 TFEU and in merger cases, at http://ec.europa.eu/
competition/antitrust/legislation/best_practices_submission_en.pdf.

78 In this case, the regression equation is estimated using data from both 
the infringement and non-infringement periods and directly indicates how 
much the variable of interest changed during the infringement period after 
accounting for the effect of other explanatory variables.
79 For example, the use of instrumental variables, an econometric 
technique that may be applied to correct such bias.
80 In particular, by using the forecasting approach described above, where 
the value of the influencing variables included in the model to predict the 
counterfactual are corrected for the infringement effect on these variables.
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does in fact contain the true value is regarded as a high 
degree of certainty.

87. A similar way of dealing with the uncertainty of esti-
mates is to refer to the notion of “statistical significance”, 
which is a standard way of testing whether the results 
obtained in a regression analysis are due to a coincidence or 
whether they reflect in fact a genuine correlation. For this, a 
certain hypothesis is tested: in the field of damages actions, 
such a hypothesis could for instance be whether the cartel 
infringement did in fact have an actual effect on prices or 
not. The hypothesis that the infringement did not have an 
effect (and that therefore the non-infringement price does 
not differ from the price in the infringement scenario) is 
called the “null hypothesis”. Regression analysis is then used 
to test this null hypothesis. A result of a regression analysis 
is said to be statistically significant when it is possible to 
reject the null hypothesis, because it would be very unlikely 
that the results observed are due to chance. By convention, a 
likelihood of at least 95% that the null hypothesis is rejected 
is regarded in economics as allowing to judge that the results 
are ‘statistically significant’.

88. As described above, it is a convention in economic 
science for both the notion of ‘confidence interval’ and 
‘statistical significance’ to use a 95% threshold of probability. 
It should be stressed that this represents a pure convention 
and that more as well as less stringent thresholds (for 
instance: 99%, or 90% probability) may likewise provide 
useful information. This is because statistical significance is 
determined, in part, by the number of observations in the 
data set: other things being equal, the statistical significance 
increases as the sample size increases. It is good practice 
to indicate the probability threshold chosen. In a damages 
action, it is then for the court, under applicable law to 
decide, the probative value of such regression analysis and 
the procedural consequences (in particular with regard to 
the burden of fact-pleading and proof ) which such analysis 
may entail.

89. Whether, by which party and at which stage of the 
proceedings a regression analysis is carried out in a court 
case will inter alia depend on the existence or accessibility 
of data and the rules under applicable law regarding fact 
pleading requirements, disclosure of evidence, the standard 
of proof and the allocation of the burden of proof between 
the claimant and the defendant.

90. The different forms of regression analysis mentioned 
above (paragraphs 71 ff.) are sometimes referred to as 
‘reduced form’ approaches, as they directly estimate param-
eters of an equation that are themselves derived from other 
economic relationships (e.g. the interaction of supply and 
demand), without modelling these explicitly. Alternatively, 
econometric models can be built to estimate these under-
lying economic relationships. Although such econometric 
models, which are usually referred to as ‘structural’, often 
rely on particularly strong assumptions, they may bring a 
deeper understanding of the market concerned and form 
an integral part of simulation exercises to estimate damages 
(as further detailed in section III.A).

(3) Choice of techniques

91. Sections 1 and 2 above have described different 
techniques whereby comparatorbased methods can be 
implemented in practice. In a given case, the choice 
of technique will usually depend on a range of aspects, 
in particular the legal requirements and the factual 
circumstances of the case. Considerations relating to 
the standard and burden of proof are likely to be very 
relevant in practice.

92. Econometric techniques can increase the degree of accu-
racy of a damages estimate and may thus help in meeting a 
higher standard of proof if required under applicable rules. 
Whether regression analysis is required (possibly in addition 
to other evidence available) to meet such a standard, and 
on which party the burden of proof falls in this respect are 
questions of applicable law, including the EU law principle 
of effectiveness. It should be considered that carrying out an 
econometric analysis usually requires a significant number 
of data observations, which may not always be accessible. 
Moreover, it may also be that in a given procedural situation 
the applicable standard of proof does not require the party 
charged with the burden of proof to go further than the 
techniques mentioned in Section 1 above. This could be 
because the national legal system concerned considers the 
markets or periods compared as sufficiently similar and the 
estimate of damages resulting from the simple comparison 
as sufficiently accurate for what the party has to show in the 
given procedural situation. It may also be that the legal system, 
in view of the damages estimation presented by a claimant 
and the data that are reasonably accessible to him, provides 
for a shift of the burden of proof from the claimant to the 
defendant. In such a situation, the defendant may consider 
carrying out a regression analysis to rebut the submission of 
the claimant.

93. Considerations of proportionality may also play an 
important role, as the gathering of data and their econo-
metric analysis can entail considerable costs (including 
those of third parties) that may be disproportionate to or 
even exceed the value of the damages claim at hand. Such 
considerations may also become relevant with a view to the 
principle of effectiveness 83.

94. Courts in the EU have mainly used straightforward 
implementations of comparatorbased methods without 
regression analysis, often on the basis of averages 84. They 
have also accepted simple adjustments to the value of 
observed data when it is quite straightforward to identify 
a differentiating factor between an infringement market 
(or period) and a comparator market (or period). To date, 
little experience exists with econometric analysis in actions 
for antitrust damages before courts in the EU 85, although 

83 See above paragraph 2 in Part 1, Section 1.
84 The use of averages was accepted in e.g. Landgericht Dortmund 
(Regional Court, Dortmund), decision of 1 April 2004, Case No 13 O 55/02 
Kart (Vitaminpreise); WuW/DE-R 1352.
85 For a recent example concerning lost profits in an exclusionary case see 
Juzgado Mercantil numero 2 de Barcelona (Commercial Court, Barcelona), 
decision of 20 January 2011, case No 45/2010 (Céntrica Energìa S.L.U./
Endesa Distribuciòn Eléctrica S.A.)
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such techniques can, as described above, provide valuable 
help in quantifying the harm suffered through infringe-
ments of Article 101 or 102 TFEU.

95. Courts in the EU sometimes also apply a ‘safety 
discount’, i.e. they deduct from the observed data values 

an amount sufficient, under the standards of applicable law, 
to take account of uncertainties in a damages estimate 86. 
Regression analysis can also be considered to account for 
these other possible influencing factors, and to obtain a 
“lower bound estimate” of the damages incurred 87.

III. Simulation models, cost-based and finance-based analysis and other methods

96. Alongside comparator-based methods, other methods 
exist to establish an estimate for the hypothetical non-
infringement situation. Such other methods include, in 
particular, the simulation of market outcomes on the basis 
of economic models (A), and the approach to estimate a 
likely non-infringement scenario on the basis of costs of 
production and a reasonable profit margin (B).

A. Simulation models

97. Simulation methods draw on economic models of 
market behaviour. Economic studies on how markets func-
tion and how firms compete with each other have shown 
that markets with certain characteristics may allow the likely 
outcomes of market interaction to be predicted, for instance 
the likely price or production levels or profit margins. The 
branch of economics known as industrial organisation 
has developed models of competition for various types of 
markets that can simulate such outcomes. These models 
range from monopoly models to, at the other end of the 
spectrum, perfect competition models.

98. Intermediate models designed to reflect firm behaviour 
in oligopolistic markets are, in particular, those designed 
originally in the 19th century by the economists Augustin 
Cournot and Joseph Bertrand. The Bertrand oligopoly 
model of competition describes a market with a relatively 
small number of firms (and high barriers to entry) that 
compete on price, not output quantity. Firms set their 
price simultaneously, based on their beliefs about the 
prices their competitors will charge. In this model, prices 
increase with the degree of product differentiation. The 
Cournot oligopoly model of competition describes a 
market with a relatively small number of firms (and high 
barriers to entry) that compete on the amount of output 
they will produce. Before they choose prices, they set 
their quantity (or capacity) simultaneously on the basis of 
how much they each believe the other firms will produce. 
Numerous extensions and variations of the Cournot 
and Bertrand models exist. These include, in particular, 
dynamic oligopoly models based on game theory 88 that 

take into account the repeated interaction between firms 
in the market 89.

99. Prices are likely to be highest (and sales volumes lowest) 
in a monopoly and prices are likely to be lowest (and sales 
volumes highest) in a situation of perfect competition. 
Bertrand oligopolies in markets with differentiated goods 90 
and Cournot oligopolies will normally lead to prices and 
volumes somewhere between perfect competition and 
monopoly levels; the exact outcome depends inter alia on 
the number of firms in the market and barriers to entry, 
on the degree of differentiation between them and their 
products and on other characteristics of the market at hand, 
such as demand characteristics (especially, how sensitive 
customers are to changes in price), and the capacities and 
cost structure of producers.

100. Based on such theoretical insights that link the market 
outcome e.g. in terms of prices to a given set of market 
characteristics, simulation models can be built to estimate the 
prices (or other variables) that are likely to have prevailed in 
the market had an infringement of Article 101 or 102 TFEU 
not occurred. The simulation model should be constructed in 
such a way that it replicates (a) the most significant factors 
influencing supply (in particular, the way competition takes 
place between firms (‘competitive interactions’)91 and the cost 
structure of firms) and (b) demand conditions (in particular, 
the extent to which customers respond to price changes). 
These factors would be expressed as a set of equations in 
which a number of parameter values need to be included. 
These values may be known, estimated econometrically or 
assumed so that the output of the model matches some 
observed variables. When using simulation models to 
generate a non-infringement scenario, the relevant market 
structure and other characteristics must be those that would 
have existed without the infringement; these may correspond 
to the structure and other characteristics of the market 

89 Taking into account the repeated interaction between firms in the 
market can be useful to explain, for instance, coordinated behaviour 
between firms or market entry of a new competitor.
90 In a market with homogeneous goods with no capacity constraints, 
Bertrand price competition will, in contrast, lead to very competitive 
outcomes. Homogenous goods are goods that have little differences in 
terms of quality or features.
91 The term ‘competitive interactions’ is used to indicate how competition 
between firms takes place, e.g. (but not limited to) Bertrand or Cournot 
competition, or how firms refrain from competing between each other (in 
the case of collusive behaviour infringing competition rules). Markets on 
which price formation occurs through auctions or other bidding processes 
may also be conducive to modelling as interaction between competitors 
often follows fixed rules (prices or output quantities likely to result from 
an auction or other bidding process not affected by the infringement 
could, in particular, be estimated by oligopoly models that incorporate 
game theory to simulate the likely bidding behaviour of competitors in a 
non-infringement scenario).

86 For instance, to exclude the effects on the variable of interest of 
possible other factors. See e.g. Kammergericht Berlin (Higher Regional 
Court, Berlin), decision of 1 October 2009, case No 2 U 10/03 Kart.; 
Oberlandesgericht Karlsruhe (Higher Regional Court, Karlsruhe) of 11 June 
2010 in case No 6 U 118/05.
87 Indeed, in addition to providing damages estimates that already control 
for the influence of other factors, regression analysis also measures the 
precision of these estimates (in the form of ‘standard errors’), from which 
lower (and upper) bounds on the estimated damages can be obtained.
88 Game theory is the study of how people and firms behave in strategic 
situations in which they must consider how others respond to their action.
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observed in the infringement scenario, but they may also 
differ to some extent 92.

101. An example may illustrate the use of simulation 
modelling to estimate damages. In the example of a cartel 
on a differentiated product market (e.g. confectionary 
chocolates), non-infringement prices could be estimated as 
follows, using data from the non-infringement period. First, 
one would estimate how the demand for each chocolate 
product varies with its own price (own-price elasticity) 
and with the price of competing products (cross-price 
elasticity) 93. Second, one would decide which model appro-
priately reflects the competitive interaction between firms 
in the non-infringement period (e.g. the Bertrand model 
of competition in the confectionary chocolates example). 
On this basis, it can be calculated at which prices the profits 
of the firms are maximised in view of the cost parameters 
(e.g. marginal costs) and demand parameters (e.g. the level 
of demand) 94. The value of some of these parameters can 
then be adapted to reflect the relevant conditions during 
the infringement period (e.g. supposing the cost of cocoa 
increases by 10%). With all this information expressed in 
equations, it can be simulated (under the assumption that 
firms strive for maximised profits) what prices these firms 
are likely to have charged during the infringement period. 
The cartel overcharge can then be estimated by taking the 
difference between the observed prices and the simulated 
non-infringement prices.

102. This example is particularly demanding in terms of data 
requirements and assumptions. Simpler simulation models 
may be envisaged to estimate damages but they rely even 
more heavily on crucial assumptions that are difficult to 
verify. For example, damages following a cartel infringement 
could be calculated by comparing monopoly prices (aimed 
at reflecting prices during the cartel) with prices expected 
under a Cournot model (aimed at reflecting prices in the 
non-infringement scenario), using data such as market 
shares, costs, and market price elasticity. However, such 
a method crucially depends on the assumed competitive 
interactions in the infringement and non-infringement 
scenarios and entails the risk that these do not mirror 
sufficiently closely the way in which the cartel operates 
during the infringement period and the way in which 
competition on the market would have operated absent 
the infringement.

103. Simulation models can be used to estimate market 
outcomes not only in cartel cases (or other price raising 
infringements), but also in cases of exclusionary behaviour. 

For example, an oligopoly model could be used to simu-
late the sales volume and the market share a foreclosed 
competitor would have attained had the infringement not 
taken place.

104. Each model simulating market outcomes is an 
approximation of reality and relies on theoretical and 
often also factual assumptions regarding market char-
acteristics and the likely behaviour of producers and 
customers. Although, by their very nature, models rely 
on simplification of reality, even simple models may in 
certain cases provide useful insights regarding the likely 
damages. Therefore, pointing out that a model relies on 
seemingly simplifying assumptions should therefore on 
its own not be sufficient to dismiss it; rather, one should 
consider how some of the simplifying assumptions are 
likely to affect its results. Building a comprehensive model 
that replicates a range of specific features of the market 
in question, if it can be properly solved and evaluated, 
can increase the likelihood that the result of the simula-
tion is a reasonable estimate for the hypothetical non-
infringement scenario. Even very comprehensive models, 
though, still depend very much on the right assumptions 
being made, in particular regarding the central questions 
of what is the likely mode of competition and the likely 
customer demand in the non-infringement scenario. 
Moreover, the development of complex simulation models 
can be technically demanding and may require significant 
amounts of data that may not always be accessible to the 
party concerned or possible to be estimated with sufficient 
reliability.

105. Nonetheless, both simple and more complex simulation 
models could provide useful insights when estimating the 
outcomes that a market would have produced absent an 
infringement of Article 101 or 102 TFEU. Whether and 
in which procedural situation legal systems will consider 
that the use of an economic simulation is appropriate and 
its results are sufficiently reliable will depend on the specific 
circumstances of the case in point and the requirements 
under applicable legal rules.

B. Cost-based and finance-based methods

106. Other approaches to estimating the likely prices that 
would have emerged absent the infringement is provided 
by the cost-based method 95 or by methods based on the 
financial performance of claimant or defendant undertak-
ings (finance-based methods).

107. The cost-based method consists in using some measure 
of production costs per unit, and adding a mark-up for 
a profit that would have been ‘reasonable’ in the non-
infringement scenario. The resulting estimate for a per unit 
non-infringement price can be compared to the per unit 

95 This method is also referred to as the ‘cost plus method’ or ‘bottom-up 
costing method’. It is mentioned, as a subsidiary approach in cases where 
comparator-based methods are not appropriate, by the Bundesgerichtshof 
(Federal Court of Justice, Germany), decision of 19 June 2007, case No 
KBR 12/07 (Paper Wholesale Cartel).

92 As the infringement may have led to a change in the market structure 
or may have prevented changes in the market that would otherwise have 
occurred (e.g. the exit of an inefficient competitor), the (hypothetical) 
market characteristics in the non-infringement scenario are not necessarily 
the same as those that could be observed in the infringement scenario. 
In addition, market shares observed during an infringement may signifi-
cantly differ from those that would have prevailed in the absence of the 
infringement as cartel members may allocate markets between themselves.
93 Technically, this would involve estimating a demand system, which is an 
example of the structural econometric analysis mentioned in paragraph 90.
94 The value of these parameters (e.g. the value for marginal costs used 
in the calculation) in the non-infringement period can be determined so 
that the derived prices and volumes match the observed data.
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price actually charged by the infringing undertaking(s) to 
obtain an estimate of the overcharge 96.

108. Different types of production costs may be suitable 
for implementing the cost-based method, depending on 
the characteristics of the industry concerned. It is, however, 
essential to ensure that the treatment of costs and margins 
is consistent. For example, if variable costs (i.e. costs that 
vary with the level of production) are considered as the 
basis of this exercise, a gross margin (i.e. the margin earned 
once variable costs have been deducted) should be added to 
calculate the price. It should also be noted that the relevant 
cost for determining prices may be not only the cost of the 
infringer, but also the cost of one of its competitors (e.g. if 
the price in the market is determined by the least efficient 
producer).

109. The first step of the cost-based method is to determine 
the production cost per unit. Per unit costs can be estimated 
by dividing the actual relevant production costs incurred 
by the infringer(s) for the relevant business activity by the 
total number of products produced. This approach can 
be rather straightforward where companies or separate 
business divisions of companies produce only one main 
product. Such companies or business divisions sometimes 
publish their major cost data or file this information as part 
of their audited accounts with public registries. In other 
situations, the access to data and the allocation of costs to 
the product affected by the infringement is more difficult. 
Where accounting data are available, adjustments may be 
necessary given that the notions of costs in accounting terms 
can differ from the notions of costs in economic terms.

110. It may occur that the observed production costs during 
the infringement are not representative of the production 
costs that would have been likely without the infringement. 
This could mainly be for two reasons: first, in the event of 
infringements of Article 101, companies which due to 
their collusive behaviour are not subject to the competitive 
pressure that would exist in the non-infringement scenario 
may operate less efficiently and therefore generate higher 
production costs than under competitive pressure. Second, 
infringers may restrict output and may therefore, during 
the infringement, forego economies of scale that would 
have led to lower production costs. Where indications for 
such situations exist, adjustments to the observed costs 
data of the infringer(s) may be appropriate. Where such 
adjustments are not made, the observed costs may still 
contribute, under the costbased method, to a lower-bound 
estimate of the possible price overcharge.

111. The second step of the cost-based method requires 
a ‘reasonable’ profit margin to be estimated and added to 
the per unit production costs. Various approaches exist 

to estimate a ‘reasonable’ profit margin. They are based 
either on a comparison over time or across markets, or on 
economic models, and thus have commonalities with the 
methods described in the preceding Sections. For instance, 
an estimate for the profit margin that could reasonably be 
expected in a non-infringement scenario may be derived 
from the profit margins made by similar undertakings in a 
comparable geographic market not affected by the infringe-
ment or in comparable product markets 97. Similarly, the 
profit margins of the infringing (or a similar) undertaking 
during the pre- or post infringement periods could be used 
as a basis for the estimate. Both these comparator-based 
methods rest on the assumption that the reference period, 
market or firm are sufficiently similar 98, in particular with 
respect to market characteristics that are relevant for profit 
margins such as the level of competition in the market 99, 
the cost structure of producers (including costs of innova-
tion), capacity utilisation and capacity constraints. These 
assumptions are not always easily verified, as a large number 
of factors and strategic decisions are likely to determine a 
firm’s price and margin setting.

112. Another approach to estimating a ‘reasonable’ profit 
margin is to consider the nature of competition and the 
characteristics of the market absent the infringement and 
to derive a likely profit margin from the insights from 
industrial organisation models 100. For instance, absent the 
infringement, prices may be likely to tend towards costs due 
to relative homogeneity of goods and overcapacities in the 
market; in such cases, the likely profit margin of producers 
would be relatively low 101.

113. It is clear from the above that both the estimation 
of likely non-infringement costs and the estimation of a 
‘reasonable’ profit margin can, in practice, require a range of 
difficult issues to be considered. In addition, the cost-based 
method supposes access to data that may be in the posses-
sion of the opposing party or a third party. Nonetheless, 
depending on the circumstances of the particular case and 
on the requirements under applicable legal rules, it may 
provide useful insights to support an estimation of the harm 
suffered through an antitrust infringement.

114. Methods based on financial analysis take the financial 
performance of the claimant or the defendant undertaking 
as the starting point for estimating whether the claimant 
has suffered harm and the amount of that harm.

97 Bundesgerichtshof (Federal Court of Justice, Germany), decision of 19 
June 2007, case No KBR 12/07 (Paper Wholesale Cartel), referring to the 
profit margins generated in ‘comparable industries’.
98 For relevant considerations regarding sufficient similarity see above 
paragraphs 38–58 in Part 2, Section II.
99 E.g. whether competition would have been so strong as to drive the 
price downwards towards marginal costs (as assumed in the model of 
perfect competition) or whether profit margins, due to an oligopolistic 
structure, would have been higher even without the infringement.
100 See above paragraphs 97 ff. in Part 2, Section III.
101 The cost of capital (i.e. the cost at which a firm can obtain capital on 
the market) is sometimes considered as an approximation of a ‘reason-
able’ profit margin in such cases. However, margins in the absence of an 
infringement may significantly differ from the cost of capital, for example 
in the absence of perfect competition or in the presence of firm-specific 
cost advantages for certain firms, or demand and supply shocks.

96 Usually, the cost-based method is considered for quantifying price 
overcharges. The method, or elements of it, may, however, also be used 
for quantifying other forms of harm such as the profits lost by foreclosed 
competitors. For instance, the Oberlandesgericht Düsseldorf (Higher 
Regional Court, Düsseldorf), decision of 16 April 2008, case No VI-2 U 
(kart) 8/06, 2 U 8/06 (Stadtwerke Düsseldorf), estimated the lost profits 
of a foreclosed competitor by considering the costs of the competitor and 
the likely profit margin expressed as a proportion of these costs.
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115. Where the claimant in an action for damages is an 
undertaking and the infringement has caused harm to that 
undertaking, it is possible that an analysis of the financial 
situation of that undertaking (and in particular its profit-
ability) may give useful insights into that harm. This may 
be particularly useful in instances where loss of profits is 
claimed, for example in the case of a competitor illegally 
foreclosed from a market.

116. On this basis, standard methods to assess the profit-
ability of an undertaking (such as for instance the ‘net 
present value’ method, which calculates the present value 
of future cash flows of an undertaking) may be used to 
give insights into the amount of harm. Likewise, methods 
of business valuations, including accounting methods, may 
yield useful insights.

117. For all of these methods, the appropriate counterfactual 
scenario has to be determined: once the actual profitability 
of the claimant undertaking has been calculated, it must be 
assessed how that profitability would have been had there 
been no infringement. It is possible to build this counter-
factual by using profitability data from a comparator market 
– this approach is then similar to the comparator-based 
methods discussed above 102. For instance, the profitability of 
the claimant before and after the infringement could be used 
to construct a non-infringement scenario. It is also possible 
to use an alternative standard to construct the counterfactual. 
One possibility in this regard is to use the cost of capital 
as a benchmark: this measure describes the minimal profit 
margin necessary in a particular industry to attract capital 
and it can therefore be appropriate to presume that the 
undertaking in question would at least have obtained that 
minimum profit in the non-infringement scenario.

118. One advantage of financial methods is that in some 
case, the information necessary to apply them may be held 
by undertakings because of accounting requirements, or may 
even be publicly available, as may be the case of publicly 
traded companies.

C. Other methods

119. The methods described in this Practical Guide are those 
that have received most consideration so far in legal practice 
and academic scholarship. They should, however, not be seen 
as an exhaustive list, firstly, as the methods described could 
further evolve or others could be developed in practice.

120. Secondly, there are methods not discussed in this 
Practical Guide could nonetheless prove useful, in particular, 
in order to establish an upper- or lower-bound 103 or approxi-
mate estimate 104 for the harm suffered. Especially where the 
legal systems provide for the possibility of an approximate 
estimation, national courts have opted for pragmatic tech-
niques rather than a sophisticated implementation of the 
methods set out in Sections A and B above to establish the 
amount of damages to be awarded to injured parties. For 
instance, in cases where a new entrant has been foreclosed 
in breach of Article 101 or 102 TFEU, business plans have 
sometimes been used 105 as a source of information on the 
likely profits of a business, albeit in some instances adjusted 
depending on the market circumstances or through the use 
of data from a comparator market or undertaking.

121. It is for national courts to establish whether, under the 
applicable rules, a method can be accepted for the quantifica-
tion of harm in a given case, provided that the principles of 
effectiveness and equivalence of EU law are observed.

IV. Choice of methods

122. Each of the methods described in Sections II and III 
above can, in principle, provide useful insights in relation 
to all infringements of Article 101 or 102 TFEU and the 
different types of harm such infringements tend to produce. 
In particular, they make it possible to estimate not only the 
amount of illegal price overcharge in a price fixing cartel 
but also, for example, the sales volume or the profit lost by 
a company suffering harm through an exclusionary abuse 
by a dominant competitor.

123. It should be stressed that it is only possible to estimate, 
not to measure with certainty and precision, what the 
hypothetical non-infringement scenario is likely to have 
looked like. There is no method that could be singled out 
as the one that would in all cases be more appropriate than 
others. Each of the methods described above has particular 
features, strengths and weaknesses that may make it more 
or less suitable to estimate the harm suffered in a given 
set of circumstances. In particular, the methods differ in 

the degree to which they are simple to apply, in the degree 
to which they rely on data that are the outcome of actual 
market interactions or on assumptions based on economic 
theory and in the extent to which they take into account 
factors other than the infringement that may have affected 
the situation of the parties.

124. In the specific circumstances of any given case, the 
appropriate approach to quantification must be determined 
under the applicable rules of law. Relevant considerations 
may include, alongside the standard and burden of proof 
under applicable legal rules, the availability of data, the costs 
and time involved and their proportionality in relation to 
the value of the damages claim at stake. The costs to be 
considered in this context may not only be those incurred 
when the party bearing the burden of proof applies the 

104 For instance, counterfactual profits could be prima facie identified by 
taking as a benchmark the cost of capital, on the assumption that, absent 
the infringement, the undertaking would have earned the cost of capital, 
which represents the minimum return required by providers of capital to 
an undertaking. On the limitations of this approach, see footnote 101.
105 See for instance Højesteret (Danish Supreme Court), judgment of 20 
April 2005, case UFR 2005.217H (GT Linien A/S v De Danske Statsbaner 
DSB and Scandlines A/S).

102 See in more detail at paragraph 32 ff.
103 For example, an upper-bound estimation could be obtained through 
critical loss analysis. This technique assesses for a price increase what loss 
in quantities would make that price increase unprofitable.
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method, but also include the costs for the other party to 
rebut its submissions and the costs to the judicial system 
when the court assesses the results produced by the method, 
possibly with the help of a court-appointed expert. The 
costs and burden for an injured party and their propor-
tionality may become particularly relevant with a view to 
the principle of effectiveness 106. Moreover, the decision 
under applicable law as to whether and, if so, which of the 
methods and techniques described in this Practical Guide 
should be used may also depend on the availability of other 
evidence, for instance documentary evidence produced by 
the undertakings on the course of business showing that 
an illegally agreed price increase was actually implemented 
at a certain amount.

125. It may be that in a given case the application of several 
methods (e.g. comparison over time and comparison across 

geographic markets) is envisaged, either alternatively or 
cumulatively. Where two different methods yield results 
that are similar, such findings may lead a legal system to 
attribute stronger evidentiary value to the damages estimate, 
possibly a lower bound, based on these methods. Where, 
however, the application of two methods produces appar-
ently contradictory results (especially when two opposing 
parties each rely on a different method), it is normally not 
appropriate to simply take the average of the two results, nor 
would it be appropriate to consider that the contradictory 
results cancel each other out in the sense that both methods 
should be disregarded. In such a scenario it would rather be 
appropriate to examine the reasons for the diverging results 
and to carefully consider the strengths and weaknesses of 
each method and its implementation in the case at hand.

PART 3 - Quantifying harm caused by a rise in prices

I. Effects of infringements leading to a rise in prices

126. Anticompetitive practices can have the effect of raising 
the prices that direct and often also indirect customers 107 of 
the infringing undertakings pay for the product concerned. 
The direct customers of the infringing undertakings are 
those who purchase a product directly from one of the 
infringing undertakings; indirect customers are those who 
purchase a product affected by the infringement from such 
direct customers or from other indirect customers.

127. Typical examples of infringements leading to such 
increases are price cartels, or excessive pricing by a dominant 
undertaking. Customers can also be affected by practices 
that limit output or allocate customers or markets – distor-
tions of competition which in turn normally lead to a rise in 
prices. A different type of harm is caused where infringe-
ments adversely affect the market position of competitors; 
the quantification of such harm and its consequences for 
customers is discussed in Part 4 below.

128. In so far as infringements lead to a rise in prices for 
the products concerned, two main kinds 108 of harm caused 
by such infringement can be distinguished:

(a) the harm resulting from the fact that direct and indirect 
customers of the infringing undertakings have to pay 
more for each product they purchase than without the 
infringement (the ‘overcharge’). This type of harm is further 
discussed in Section II; and

(b) the harm resulting from the so-called ‘volume effect’, 
which is caused by the fact that fewer of the products in 

question are bought due to the rise in prices. This type of 
harm is further discussed in Section III. The following figure 
represents in a stylised way these two main effects:

129. P1 is the price charged if no infringement of Article 101 
or 102 TFEU affects the market. In a perfectly competitive 
market, this price will equal the supplier’s cost of producing 
one more unit (‘the marginal cost’). Many markets are in 
fact not perfectly competitive and non-infringement prices 
on these markets will be above the level of marginal costs. 
At price P1, Q1 is the quantity of the product bought by 
customers.

130. P2 is the higher price resulting from an infringe-
ment having an effect on price. This in turn leads to lower 
demand (Q2) because some customers will consider that 
the higher price they have to pay exceeds the value of 
owning the product or of benefiting from the service. This 
effect is referred to as the ‘volume effect’ or the ‘quantity 
effect’. The degree to which a rise in prices affects demand 
depends on demand elasticity: Demand elasticity measures 
by what percentage the quantity sold of a product in a given 
market varies in response to a one percent price change for a 
particular demand level, and provides a useful indication of 
the magnitude of the volume effect for small price changes.

106 See above paragraph 2 in Part 1, Section 1.
107 In some instances, undertakings that do not infringe the competition 
rules themselves can raise their prices, as market prices are higher because 
of the infringement. Customers who purchase from these undertakings 
are sometimes referred to as ‘umbrella customers’. To what extent such 
customers can claim compensation for the harm from the infringing 
undertakings depends on the applicable legal rules.
108 For other kinds of harm, see above paragraph 22 in Part 1, Section III.
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131. Rectangle A represents the value transferred from the 
customers to the infringers due to the infringement: the 
customers who buy at the higher price P2 have to transfer 
more money to the infringing undertaking(s) in order to 
obtain the product. They can demand compensation for 
having had to pay more and Section II below will explain 
how to quantify this harm.

132. Triangle B represents the volume effect and thus 
the value foregone by those who would have bought the 
product for price P1, but refrain from doing so when the 
price rises to P2 109.

133. Some customers use the product in question for their 
own commercial activities – for example to sell it on or to 
manufacture other goods. When they do not buy at price P2 
(or buy less), they forego the profit they would have made 
had they been able to purchase at price P1. They can claim 
reparation for this loss of profit and Section III below will 
illustrate how to quantify this harm. Other customers are 
endconsumers. If these do not purchase at price P2 this 
means that they fail to enjoy the utility of these products 
or services, for which they would have been prepared 
to pay price P1 110. Applicable legal rules may provide 
that some or all of such harm should be compensated for 
such failure to enjoy the usefulness of the product. At a 
minimum, end-consumers who have to bear higher costs 

(for example for the purchase of a substitute good) and 
who therefore have suffered an actual loss 111 must be able 
to obtain compensation.

134. The foregoing summarises the basic effects on the 
market of infringements that lead to a higher selling price. 
Infringements of Article 101 or 102 TFEU can also affect 
the demand side and lead to lower purchasing prices paid by 
infringers in their own supply with products, for example in 
the case of a buyers’ cartel or in the abuse of market power 
exercised by a dominant buyer vis-à-vis its suppliers. In such 
a case, the price effects would consist in an ‘undercharge’ for 
the supplier of the infringer, and often also an overcharge 
on the downstream markets, i.e. for the direct and indirect 
customers of the infringer 112. The same methods used to 
quantify an overcharge can, in principle, also be used to 
quantify the undercharge, e.g. the lower prices paid by the 
members of a buyers’ cartel vis-à-vis their suppliers.

135. The same methods can, in principle, also be used 113 
where at first sight no overcharge is visible, because the 
infringement served to artificially stabilise prices over a 
certain period of time in which prices would under normal 
market circumstances (i.e. without infringement) have 
declined. In the following, the term “overcharge” designates 
also these situations.

II. Quantifying the overcharge

136. Different types of infringements lead directly or indi-
rectly to overcharges. Antitrust damages actions often deal 
with overcharges caused by cartels, which will be addressed 
in Section A below. The quantification of overcharges 
caused by other types of infringements will be addressed 
in Section B below.

A. Quantifying overcharges caused by cartels

137. In an action for compensation, it will be necessary – 
within the framework of applicable legal rules – to quantify 
the overcharge paid by the claimant(s). Economic and legal 
studies have analysed the effects of cartels; some insights 
from these studies are set out below in Section 1.

138. In actions for damages, it is useful to distinguish 
between the initial overcharge paid by the direct customer 
of the infringing undertaking (see below Section 2) and 
the possible harm that such overcharge causes to indirect 
customers at different levels of the supply chain (Section 3).

(1) Effects of cartels

139. Cartels are agreements and concerted practices 
between two or more undertakings aimed at influencing 
the parameters of competition through practices such 
as fixing the purchase or selling price or other trading 
conditions, allocating production or sales quotas or sharing 
markets (including bid-rigging). For the purpose of finding 
whether such practices infringe Article 101 TFEU, there is 
no need to quantify the concrete effects of such a practice, 
because the object of the cartel agreement is the prevention, 
restriction or distortion of competition 114.

140. Infringing the competition rules exposes the cartel 
members to the risk of being discovered and thus subject 
to a decision finding an infringement and imposing fines. 
The fact alone that undertakings nonetheless engage in such 
illegal activity suggests that they expect to reap substantial 

112 In order to drive down input prices, the cartel members/dominant 
buyers with downstream market power are likely to restrict their input 
purchases, hence also reducing output sales and increasing downstream 
prices.
113 Only the method based on comparison between time periods in the 
variant of ‘before and during’ comparison (i.e. comparing the infringe-
ment prices with pre-infringement prices) would obviously be unsuitable, 
unless regression analysis or simple adjustments are applied to account 
for the factors that would lead to a price decrease under normal market 
circumstances (e.g. decreased raw material costs).
114 Judgments of the General Court in joined cases T-25/95 etc. 
Cimenteries CBR SA v Commission [2000] ECR II-491, 837, 1531, 2589; 
case T-202/98 Tate & Lyle v Commission [2001] ECR II-2035, 72–74; 
Communication from the Commission: Guidelines on the application of 
Article 81(3) of the Treaty, OJ C 101, 27.4.2004, p. 97, 20–23.

109 For the economy as a whole, this triangle therefore represents the loss 
in value for customers due to a reduction in output: while the overcharge 
affects the distribution of assets within the economy, triangle B means 
welfare not created because of the infringement. This is referred to in 
economics as ‘deadweight loss’.
110 It is also possible that customers would have been prepared to pay 
a price higher than P1, but lower than P2.
111 See, for this legal term, joined cases C-295/04 to C-298/04 Manfredi 
[2006] ECR I-6619, 95.
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benefits from their actions, i.e. that they expect the cartel to 
have effects on the market and, hence, on their customers 115.

141. A study undertaken for the Commission examined 
the empirical evidence on the existence of overcharge 
effects and on their magnitude 116. This study draws on a 
range of existing empirical studies on the effects of cartels. 
In particular, it refines the sample of cartels examined in 
the most comprehensive existing study by considering 
only cartels (a) that started after 1960 (thus taking into 
account only more recent cartels), (b) for which an estimate 
of the average overcharge was available (rather than only 
an estimate of the highest or lowest overcharge), (c) for 
which the relevant background study explicitly explained 
the method for calculating the average overcharge estimate, 
and (d) which were discussed in peer-reviewed academic 
articles or chapters in books 117. While some care is required 
in interpreting the results of this exercise 118, the study 
undertaken for the Commission contains some useful 
information as to the effects of cartels.

142. On the basis of the data observed, this study found that 
in 93% of all cartel cases considered, cartels do lead to an 
overcharge. As to the magnitude of the cartel overcharge, 
this study made the following findings 119:

143. According to this study, there is thus a considerable 
spread of the overcharges observed (with some cartels even 
having an overcharge of more than 50%). About 70% of 
all cartels considered in this study have an overcharge of 
between 10% and 40%. The average overcharge observed in 
these cartels is around 20%.

144. The insights of this study concord with those of other 
available empirical studies, namely that (a) the vast majority 
of cartels do in fact lead to an overcharge, and (b) there is 
considerable variance in the overcharges observed. Also, all 
of these other empirical studies come largely to a similar 
estimate of the magnitude of the average overcharges as 
described above 120.

145. These insights into the effects of cartels do not replace 
the quantification of the specific harm suffered by claimants 
in a particular case. However, national courts have, on the 
basis of such empirical knowledge, asserted that it is likely 
that cartels normally do lead to an overcharge and that the 
longer and more sustainable a cartel was, the more difficult 
it would be for a defendant to argue that no adverse impact 
on price did take place in a concrete case 121. Such inferences, 
however, are a matter for the applicable legal rules.

(2) The initial overcharge paid by the direct 
customer

146. All of the methods and techniques described above 
in Part 2 can, in principle, be used to quantify the initial 
overcharge paid by the direct customers of the infringing 
undertakings. Other types of evidence (such as, for instance, 
a specific agreement on the rise in prices as shown by 
internal documents) may also provide valuable insights into 
the scope of the overcharge. As the initial overcharge is a 
transfer of money from the direct customer to the infringing 
undertaking(s), any information that may exist on the illicit 
profits made by infringers can also serve to quantify this 
overcharge, although this will likely underestimate the 
amount of overcharge paid 122.

147. In order to illustrate how methods and techniques can 
be used to estimate prices in a non-infringement scenario 
and, based on this estimate, to determine the overcharge 
paid by the customers of infringing undertakings, it is useful 
to consider the stylised example of a flour cartel already 
mentioned in Part 2 123.

The flour cartel

In this example, all the flour in a certain Member State 
is produced by four milling companies (Mill A, Mill B, 

119 Study ‘Quantifying antitrust damages’, page 91 (ref. in footnote 
116). That magnitude is expressed as a percentage of the actual price. 
This means that if the actual price (meaning the price paid as influenced 
by the infringement) is € 100 and the overcharge is said to be 10%, the 
price absent the infringement is deemed to be €90.
120 For details and further references see the study ‘Quantifying antitrust 
damages’, pages 89 ff. (ref. in footnote 116).
121 See for example Bundesgerichtshof (Federal Court of Justice, 
Germany), decision of 28 June 2005, case No KRB 2/05 (Transportable 
concrete) (in the context of assessing the illicit gain by cartelists for the 
purpose of calculating a fine).
122 See also Section 33(3)(3) of the German Act against restraints on 
competition (Gesetz gegen Wettbewerbsbeschränkungen), which states 
that the proportion of the profit which the infringing undertaking made 
from the infringement may be taken into account when estimating 
damages.
123 Any resemblance of this fictitious example to real events would 
be purely coincidental; the example cannot be seen as reflecting the 
Commission’s views regarding any specific undertaking or sector or the 
market definition in such a sector.

115 See also the decision of the Kammergericht Berlin (Higher Regional 
Court, Berlin) of 1 October 2009 in case No 2 U 10/03, where the court 
referred to a similar argument.
116 External study prepared for the Commission ‘Quantifying antitrust 
damages’ (2009), pages 88 ff., available at http://ec.europa.eu/competi-
tion/antitrust/actionsdamages/index.html.
117 In all, the study considers 114 cartels based on different types of 
collusion, including bid-rigging. The sample includes international and 
national cartels that affected a wide range of different industries. The 
geographic spread of the sample extends to the US and Canada as well 
as cartels from Europe and other regions.
118 In particular, it seems possible that cartels that do have an effect on 
the market receive more attention in empirical studies than those that 
have no effects, which may lead to a certain bias in the findings; see the 
study ‘Quantifying antitrust damages’, page 89 (ref. in footnote 116), for 
further details about the interpretation of the data used in the study.
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Mill C and Mill D). These mills purchase cereals from 
various farmers, grind the cereals and apply the appropriate 
treatments, package the flour and sell it on to bakers. These 
bakers use the flour to bake bread, which they sell on to 
consumers as well as to supermarkets.

The national competition authority investigates the market 
on suspicion of price-fixing and in January 2008 carries out 
unannounced inspections on the premises of the milling 
companies. In July 2010 the competition authority adopts 
a decision in which it establishes that all four milling 
companies infringed Article 101 TFEU by participating, 
during the period from 1 January 2005 till 31 December 
2007, in a single and continuous infringement regarding 
the production of flour, covering the whole Member State, 
which consisted of fixing prices. A bakery company having 
purchased flour from one of the milling companies (Mill A) 
sues this company for compensation of the harm suffered 
because of the infringement of Article 101 TFEU 124. The 
bakery claims that the infringement has led to a rise in 
prices for the flour and demands compensation for the 
payment of this overcharge for all purchases made in 2005, 
2006 and 2007.

148. The bakery is a direct customer of one of the infringing 
undertakings. If the infringement caused higher prices, the 
bakery paid an overcharge for each of the units of flour 
purchased while price was affected. Application of the 
methods and techniques described will yield an estimate 
of the price which the bakery would have paid for the 
flour had there been no infringement. By subtracting 
that non-infringement price from the price actually paid 
by the bakery, the cartel overcharge per unit purchased 
can be determined. That figure has to be multiplied by 
the number of units bought by the bakery in order to 
determine the actual direct overcharge loss (assuming 
that there were no significant changes in the overcharge 
during the infringement period). For the estimation of the 
overcharge paid by the bakery in the present example, the 
use of comparator-based methods will be illustrated as these 
are most often used in practice and will often yield helpful 
results in quantifying the initial overcharge.

a. Comparison over time

149. In the present example, the claimant bakery company 
bought flour from Mill A before, during and after the time 
for which the national competition authority found an 
infringement. As described above, using the prices actually 
paid before or after the infringement to reconstruct the 
prices as they would have been without the infringement 
makes it necessary, first, to determine which prices were 
affected by the infringement and which were not. This 
means finding out at which point the cartel infringement 
began to have an effect on the flour market and at which 
point that effect ended.

150. In the present case, the national competition authority 
has determined the duration of the infringement. In fact, 
the decision details the evidence the authority had, which 
indicates that the milling companies met in January 2005 
to discuss prices and thereafter continued to meet on a 
monthly basis, adjusting their pricing arrangements. The last 
meeting was held in December 2007. The authority found 
no evidence of meetings after it inspected the companies 
in January 2008. In a first step, therefore, the prices before 
January 2005 and after December 2007 appear to be suit-
able material for a time-based comparison. However, as 
described in Part 2, further consideration should be given 
to the extent to which these figures are useful to serve as 
comparators.

151. As mentioned above, the decision by a competition 
authority might limit the finding of an infringement to a 
certain period for which solid evidence is available to the 
authority, while indicating that the infringement might 
have had a longer duration 125. It may then be appropriate 
not to use the relevant price data for the period that might 
have been affected by the infringement (and thus include 
an overcharge), although such data may nonetheless be used 
to determine a lower bound for the damages estimation, i.e. 
a safe estimate of what the harm suffered has been at least.

152. Also, the timing of the cartel infringement may be 
different from the timing of the effects of the infringement: 
the milling companies infringed Article 101 TFEU by 
entering into an anticompetitive agreement. For the purpose 
of determining which prices observed could be regarded as 
unaffected by the infringement, it is necessary to look at the 
timing of the effects of that agreement, not its conclusion. 
If it can be shown that the companies met in January 2005 
for the first time, but that their agreement was implemented 
from March 2005 onwards, prices before March 2005 would 
not be tainted by the infringement.

153. As regards the suitability of using post-infringement 
price observations, it is possible that the cartel produced 
effects on the market even after the cartel members had 
ceased to engage in the kind of cooperation forbidden by 
Article 101 TFEU 126. This may, in particular, be the case 
in oligopoly markets, where the information gathered 
because of the cartel might allow cartel members to adopt 
on a sustainable basis – after the cartel infringement has 
ended – a course of action aimed at selling at a price higher 
than the price likely associated with absence of the cartel 
infringement, without engaging in the sort of practices 
forbidden by Article 101 TFEU 127. It is also possible that, 
after the end of the cartel, former cartel members resort 
to another type of infringement of the competition rules 
that raises prices for their customers. In these cases any 
time comparison based on the prices observed after the 
infringement ceased might lead to an underestimation of 
the overcharge paid by the customers of the infringers, as 

125 See paragraph 43 in Part 2, Section II.
126 See also paragraph 44 in Part 2, Section II.
127 For further insights into the workings of such ‘coordinated effects’, 
see Commission, Guidelines on the assessment of horizontal mergers 
under the Council Regulation on the control of concentrations between 
undertakings, OJ C 31, 5.2.2004, p. 5, paragraph 39.

124 National law might well provide that all members of a cartel are jointly 
and severally liable for the entire harm caused by the cartel. The present 
example has no implications for these rules.



421

Competition Law Digest

the post-infringement prices might still be influenced by an 
infringement. Where in the present example, the claimant 
bakery has reasons to believe that this might be the case 
for the prices paid in 2008 and thereafter, it could only use 
these prices in its submission to the court to estimate a lower 
bound of the overcharge harm suffered.

154. In the present example, the claimant bakery finds that 
the prices paid before the infringement are well suited 
to estimate the likely hypothetical price. If the bakery 
compares infringement and non-infringement prices as 
they are observed, it implicitly assumes that the entire 
difference between the prices paid in the non-infringement 
years 2003 and 2004 and the prices paid in the infringement 
years 2005, 2006 and 2007 is due to the infringement. It is 
possible, however, that causes other than the infringement 
had a significant influence on the development of prices 
during the infringement period. Changes in grain prices, 
for instance, might be an alternative cause that influenced 
price developments, and they may be accounted for by using 
the techniques set out in Part 2, Section II B above. In so 
far as significant other influences can be identified and 
the price data are adjusted for their effects, the submission 
that the remaining difference between the prices in the 
non-infringement and the infringement periods is due to 
the infringement gains additional strength 128.

The circumstances in which such adjustments would be 
required from claimants or defendants will depend on the 
rules of applicable law.

b. Other comparator-based methods

155. Besides comparisons over time, other comparator-based 
methods as described above in Part 2 may also be useful in 
quantifying the amount of the initial overcharge paid by 
the direct customer. In the example of the flour cartel, the 
claimant bakery could alternatively use a comparison with 
prices from another geographic market or another product 
market to show what the prices in its own market are likely 
to have been without the infringement.

156. One possibility would be the comparison with price 
data observed on a different geographic market for flour. 
On the assumption that the flour cartel as described above 
covered a national market, price data from another Member 
State could be used to construct the non-infringement price. 
In the case of markets with a subnational regional scope, 
sales prices for flour from a different regional market could 
be a suitable reference point.

157. In order to be a suitable indicator for the prices as they 
would have been absent the infringement, the comparator 
prices should themselves not be influenced by the same or 

a similar infringement of the competition rules. If in the 
example of the flour cartel price data from a neighbouring 
geographic market are used and there is evidence that the 
anticompetitive agreement also covered that neighbouring 
market, prices from that market would lead to an underesti-
mation of the overcharge. Also, in the case of neighbouring 
markets, the infringement in one market may have had an 
influence on that neighbouring market (for example through 
a rise in demand in the market without infringement), which 
might therefore not reflect non-infringement prices either.

158. Where the comparator market has different market 
characteristics, price data from that market might likewise 
not be sufficiently indicative of the prices as they would 
have been had there been no infringement. In the present 
example, the market concerned by the infringement is 
supplied by four milling companies. For instance, if it 
can be shown that prior to entering into the infringing 
practices, vigorous competition existed, price data from 
a neighbouring market characterised by the presence of a 
dominant milling company might not adequately reflect 
the prices as they would have been had there been no cartel 
and may only serve as a basis for a lower-bound estimate.

159. If the claimant bakery uses price data from a different 
geographic market in the form in which they are observed, 
it makes the implicit assumption that the remaining differ-
ences between the prices actually paid to the infringers and 
the prices prevailing on that comparator market are due to 
the infringement. Depending on the circumstances of the 
case and requirements under applicable law, the techniques 
described in Part 2 Section II B above may be used to identify 
and account for possible alternative influences on prices.

160. A further possibility to estimate the non-infringement 
price is comparison with price data observed on other 
product markets. In the case of flour, it may, however, be 
difficult to find a sufficiently similar product market not 
affected by the same or a similar infringement.

(3) The pass-on of overcharges

161. Direct customers of the infringing undertakings who 
pay an overcharge caused by the cartel may themselves sell 
on the affected products (or use them as input for their own 
production of other goods or services). In the example of 
the flour cartel discussed above, the bakeries are the direct 
customers of the infringing undertakings and they use 
the purchased flour to bake bread, which they then sell 
on either directly to final customers or to supermarkets. 
These direct customers (bakeries), in reaction to the price 
increase they face, may raise the prices for their own goods 
or services (the bread they sell on), thereby passing on some 
or the entire initial overcharge to their own customers (the 
consumers or supermarkets). The same effect exists where 
it is indirect customers (such as the supermarkets in the 
present example) who themselves raise their own selling 
prices in their business deals with their customers, thereby 
passing on an overcharge which was first passed on to them.

162. Such pass-on of overcharges normally entails a volume 
effect: as described above in paragraphs 128 ff., a rise in 

128 This is without implications for the application of national rules 
allowing the claimant to use the basic, unadjusted comparisons between 
prices charged in infringement and non-infringement periods to make an 
initial pleading, or to fulfil the duties incumbent upon him under national 
legal rules with regard to fact-pleading (in particular where national law 
allows a court to determine the damages award by way of approximate 
estimation or determination on an ex-aequo-et-bono basis). Also, rules on 
the standard and the burden of proof remain unaffected.
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prices normally leads to a decrease in demand. In the 
example of the flour cartel, in so far as the bakery passes on 
the overcharge by raising the prices it charges for the bread 
to the supermarkets and end customers, it may reduce the 
adverse financial impact of the overcharge on itself, but it 
will suffer decreased demand 129. This decrease in demand 
means, for the bakery, less sales and a loss of profit – harm 
that is also caused by the infringement and should be 
compensated (see Section III below).

163. The price increase through pass-on and the reduction in 
sales are thus intrinsically connected. In fact, both pass-on 
and volume effects are determined by the same factors, 
in particular, the elasticity of demand from downstream 
customers. This is because the market conditions regarding 
downstream demand affect both the sales price and the 
corresponding sales volumes at which the bakery would 
maximise its profits.

164. In the context of a claim for compensation of over-
charges in an antitrust damages action, the pass-on of 
overcharges can become relevant in two different types of 
situations:

(a) In an action brought by the direct customer claiming 
reparation for the initial overcharge paid by him (in the 
present example: the claim by the bakery against Mill A), 
the defendant cartel infringer might argue that the direct 
customer should not, in fact, be compensated for the over-
charge harm to the extent that he raised his own prices and 
thus passed on the overcharge. This is commonly referred to 
as the ‘passing-on defence’. Pass-on by the purchaser may, 
as mentioned above, lead to a loss of sales and therefore a 
loss of profit for him.

(b) An action brought by an indirect customer against 
the infringer (for example, a supermarket or a consumer 
who purchased bread from the bakery and who brings a 
claim against the milling companies) will also depend on 
a pass-on argument. Indeed, the indirect purchaser can 
claim compensation for an overcharge only where the initial 
overcharge paid by the direct customer has been passed on 
partially or entirely to him. This can be of relevance for 
claimants situated at different levels of the supply chain, 
including end customers.

165. Different legal rules exist concerning the availability 
of the passing-on defence and the burden of proof in this 
context 130. The economic insights into the quantification of 
pass-on set out in paragraphs 168 ff. below can be of use no 
matter how these rules are designed.

166. In both situations considered above, claimants and 
defendants could rely on two different approaches to 

substantiate their claim that the overcharge was passed on 
to the indirect customer: they could either

(a) quantify the initial overcharge and determine the pass-on 
rate to the indirect customer, possibly at several levels of the 
supply chain and using the econometric techniques outlined 
above, or

(b) use the methods and techniques outlined above to 
determine whether the indirect customer concerned paid 
an overcharge. This second approach will often be easier 
to implement.

167. For instance, where an indirect customer brings a claim 
for compensation of an overcharge caused by a cartel, that 
indirect customer can either show that there was an initial 
overcharge and that this overcharge was passed on to him 131 
or he may quantify the overcharge passed on to his level in 
the same manner as a direct customer would quantify an 
initial overcharge, namely by comparing the actual price he 
paid with the likely price in a non-infringement scenario: 
comparator-based methods can provide useful insights 
into the amount of overcharge paid by indirect customers, 
without it being necessary to identify the degree of pass-on. 
By using a time comparison, for instance, for the prices paid 
by the indirect customer before and during the infringe-
ment, it can be possible to ascertain how much those prices 
rose because of the infringement, without having to make 
a finding concerning the passon rate.

168. It is not possible to establish a typical pass-on rate that 
would apply in most situations. Rather, careful examination 
of all the characteristics of the market in question will be 
necessary to assess pass-on rates. In a specific case, the 
existence and degree of pass-on is determined by a range of 
different criteria and can therefore only be assessed having 
regard to the conditions of the market in question.

169. Where the direct customer of the infringing undertak-
ings uses the cartelised goods to compete in a downstream 
market, it is likely that the direct customer will normally 
not be able to pass on this increase in cost (or only to a very 
limited degree) if his own competitors in that downstream 
market are not subject to the same or a similar overcharge 
(for example, where they receive their input from a market 
that is not subject to the cartel). In the example of the flour 
cartel, the claimant bakery is in competition with other 
bakeries for the production and supply of bread. In so far as 
these other bakeries do not obtain their flour from the cartel 
members, but are able to buy it at a lower price elsewhere, 
the bakery having to buy from the cartel is placed at a 
competitive disadvantage vis-à-vis its own competitors that 
prevents it from passing on the extra cost of the overcharge.

170. Where all the undertakings in that downstream market 
are hit by the cartel and are thus similarly exposed to 

131 Where the indirect customer substantiates his claim with reference to 
a pass-on rate and the infringement concerns a cost factor which is small 
compared to the entire cost of the product, the passon rates of other, 
more important cost factors that may be more easily estimated might 
serve as a useful indicator.

129 This connection between a company passing on an overcharge and 
its own sales volume has, in a different context, also been emphasised 
by the Court of Justice in case C-147/01 Weber’s Wine World [2003] ECR 
I-11365, 98-99: “even where it is established that the […] charge […] has 
been passed on in whole or in part to third parties […] the person may 
suffer as a result of a fall in the volume of his sales”.
130 See Commission White Paper on damages actions for breach of the 
EC antitrust rules (COM(2008) 165 final, 2.4.2008) for policy proposals 
concerning the treatment of pass-on in antitrust damages actions.
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the payment of the direct overcharge, it is likely that the 
direct customer will be able to pass on at least part of that 
overcharge. The degree of such pass-on is influenced by the 
intensity of competition in the downstream market: if the 
downstream market is perfectly competitive, the pass-on 
rate in this case will be virtually 100%. This reflects the fact 
that in perfectly competitive markets, price equals marginal 
costs and a rise in prices for the input will therefore directly 
lead to an equal rise in cost/output price. For less than 
perfectly competitive markets, it is likely that affected 
firms will pass on at least part of the overcharge, though 
not necessarily 100%. For example, if the direct customer 
is a monopolist on the downstream market, he will choose 
a pass-on rate that reflects – for him – a profitmaximising 
price in view of the decrease in demand that the pass-on 
of the overcharge is likely to generate 132.

171. The other characteristics that may also have an influ-
ence on the degree of pass-on in such situations (everything 
else being constant) include:

– The price elasticity of demand and the question whether 
customers become more or less sensitive to price as prices 
rise. In particular, pass-on is generally more likely if 
customers do not easily switch to other products following 
a price increase (inelastic demand) and if customers become 
less sensitive to price increases when prices are higher.

– The variation of marginal cost with output changes. For 
instance, a substantial pass-on is less likely if marginal cost 
significantly decreases following a reduction in output, 
because the lower output would become less costly to 
produce (e.g. in the presence of capacity constraints). 
Conversely, a substantial pass-on is more likely if marginal 
cost does not significantly decrease following a reduction 
in output (e.g. due to the absence of capacity constraints).

– The impact of the infringement on different types of 
costs. Where the infringement impacts on variable costs, 

this renders pass-on more likely than if the impact is on 
fixed costs.

– The duration of the infringement and the frequency of 
business exchanges. Where infringements last for a long 
time, it is more likely that some level of pass-on occurs; the 
same applies to sectors where business exchanges and price 
adjustments are frequent.

B. Quantifying overcharges caused by other 
types of infringements leading to overcharge 
harm

172. Cartels are but one of the infringements leading to a 
rise in prices for customers of the infringing undertakings 
and thus to overcharge harm (or, in the case of infringe-
ments pertaining to the supply to the infringing undertak-
ings, to an ‘undercharge’). Other examples of behaviour 
that can lead to overcharge harm include infringements of 
Article 101 TFEU by way of certain anti-competitive joint 
ventures and the abusive charging of excessive prices by a 
dominant undertaking within the meaning of Article 102 
TFEU.

173. A common feature of these infringements is the fact 
that they may directly or indirectly allow the infringing 
undertaking(s) to raise the prices for their customers 133. 
The payment of such overcharge in turn leads to a decrease 
in demand and thus to a volume effect as described above.

174. The methods and techniques whose application to the 
case of cartel overcharge has been described above 134 can in 
principle be used to quantify the overcharge harm caused 
by other infringements. The starting point is the question 
how the position of the claimant would have been had the 
specific infringement in question not taken place.

III. Quantifying the harm caused by the volume effect

175. A rise in prices for a particular product leads to less 
demand. The degrees to which both prices rise and quantities 
decrease following an infringement depend on the same cost 
and demand parameters, and are determined jointly. Hence, 
the overcharge and volume effects are intrinsically linked.

176. For an overcharge to an intermediate customer (as 
discussed above in paragraphs 161 ff.), the volume effect is 
also closely linked to the pass-on of overcharges along the 
supply chain to the final customer: where a customer of the 
infringing undertakings does not pass on the overcharge 
and thus absorbs it entirely, his own sales will not decrease 
because of the infringement as his customers will not 
experience a rise in prices due to the infringement. Where, 

however, the overcharge is passed on partly or entirely to 
the final customer, that customer will be subject to the rise 
in prices described in paragraph 128 and will reduce his 
demand. This in turn will reduce demand upstream in the 
supply chain.

177. As explained above, for those direct or indirect 
customers of the infringing undertakings who use the 
product in question for their own commercial activities, 
this decrease in demand (‘volume effect’) means that they 
sell less because of the infringement and therefore forego 
the profit they would have made on the units they failed 
to sell because of this effect. This loss of profit is harm for 
which compensation may be awarded 135 and, in principle, 

133 Or, if the infringement relates to the supply to the infringing under-
takings, to lower the price these suppliers obtain from their customers.
134 See paragraphs 149 and following, and 155 and following.
135 Joined cases C-295/04 to C-298/04 Manfredi [2006] ECR I-6619, 95.

132 The exact extent of this pass-on will depend on the demand the 
direct customer faces and his cost structure. For example, in the simple 
case of a monopolist facing linear demand (meaning that the relationship 
between the quantity and price can be represented by a straight line) and 
constant marginal costs, the pass-on will be 50 % of the direct overcharge.
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the methods and techniques described above in Part 2 could 
be used to quantify it 136.

178. In particular, the comparator-based methods and tech-
niques, whose application to the quantification of the initial 
overcharge paid by the direct customer is discussed above, 
can provide the claimant with useful insights in determining 
the decrease in his turnover and profits. For instance, a 
comparison over time or across markets can be used to 
reconstruct the sales volume in the non-infringement 
scenario, i.e. how many units the claimant would have 
been able to sell had there been no infringement. Likewise, 
the application of these methods and techniques can be 

used to arrive at the hypothetical profit margin in a non-
infringement scenario. In some instances, a court may also 
agree to these methods being used in a simplified fashion, 
for instance by determining an average profit margin per 
transaction and then multiplying it by the units that were 
not sold because of the infringement 137.

179. Loss of profit is a form of harm often associated with 
infringements that have the effect of excluding competitors 
from the market. Part 4 of the Practical Guide discusses 
the quantification of such harm in more detail. The insights 
presented in that part can also be relevant when it comes 
to quantifying the loss of profit caused by a rise in prices.

PART 4 - Quantifying harm from exclusionary practices

I. Effects of exclusionary practices

180. Infringements of Article 101 or 102 TFEU can have 
the effect of completely excluding competitors from a 
market or of reducing their market shares. Such effects 
of infringements on competitors are commonly referred 
to as ‘foreclosure’. Examples of these practices are abuses 
of a dominant position prohibited by Article 102 TFEU 
through, for instance, predation, exclusive dealing, refusal to 
supply, tying, bundling, or margin squeeze 138. Such abuses 
are called ‘exclusionary abuses’. Foreclosure of a competitor 
can also be the object or effect of a practice prohibited 
by Article 101 TFEU. It is therefore possible to refer to 
‘exclusionary pratices’, covering both infringements of 
Article 101 and of Article 102 TFEU.

181. Through exclusionary practices prohibited by the 
Treaty’s competition rules, infringers distort competition 
in order to improve or artificially maintain their position 
on the market. This immediately affects their competi-
tors by deteriorating their position in a market, driving 
them out of a market or preventing them from entering 
a market. Exclusionary practices can affect the costs 
borne by a competitor, the price it is able to charge for 
its products, or the quantities it is capable of producing 
and selling. They typically lead to a loss of profit for the 
competitors concerned.

182. Moreover, by illegally affecting the market position 
of competitors and thereby the level of competition in 
the market, such practices lead to harm to customers in 
the form of higher prices or reduced choice, quality or 
innovation. However, the detrimental effects of exclusionary 
practices on customers may not always manifest themselves 
immediately, as these practices target competitors in the first 
place, thereby reducing the competitive constraints exerted 
by them on the infringer(s). Whereas infringements of the 
kind described in Part 3 normally produce an immediate 

illegal profit for the infringers and immediate harm for 
their customers, exclusionary practices could result in an 
initial disadvantage for the infringers and in better prices for 
customers in the short run, as typically occurs in predatory 
pricing. The following sections will separately approach 
the issues of quantifying harm suffered by competitors 
(Section II) and harm suffered by customers (Section III).

183. The Treaty guarantees consumers and undertak-
ings that have suffered harm caused by an exclusionary 
practice a right to compensation regardless of whether 
they are customers or competitors of the infringers. As 
already stated, the Court of Justice has specified that 
such compensation encompasses the actual loss suffered 
(damnum emergens), compensation for the profit they 
have lost due to the infringement (lucrum cessans), and 
the payment of interest 139. For the purposes of quantifying 
harm from exclusionary practices, the following Sections 
will primarily refer to the concept of ‘loss of profit’, in line 
with the case-law of the Court of Justice. The concept of 
‘loss of profit’ will be used in a broad sense, as meaning 
any difference between the actual profits generated by 
an undertaking and the profits it would have generated 
in the absence of the infringement. The approaches to 
quantifying such loss of profit described in the following 
are without prejudice to the possibility of injured parties 
to claim compensation under other heads of damage 
under national law. Indeed, some elements of lost profits 
in a broad sense may be classified under different legal 
concepts under the law of Member States (such as loss 
of chance 140 or loss of reputation) and there may also be 
heads of damage caused by exclusionary behaviour that 
go beyond the notion of lost profits.

139 Joined cases C-295/04 to 298/04 Manfredi [2006] ECR I-6619, 95.
140 Loss of a chance identifies the business opportunities forgone by an 
undertaking due to the illegal exclusionary practice.

136 Except for the cost-based method.
137 See also below, paragraph 191.
138 For a description of these practices see also Communication from 
the Commission — Guidance on the Commission’s enforcement priorities 
in applying Article 82 of the EC Treaty to abusive exclusionary conduct by 
dominant undertakings, OJ C 45, 24.2.2009, p. 7.
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II. Quantifying harm to competitors

184. Loss of profit to competitors can be caused by reduced 
revenues (e.g. through the reduction in the quantity that 
such competitors can sell) or increased costs (e.g. when the 
infringement affects the price of an input). The overall situa-
tion can be reflected in a decrease in the competitor’s market 
share. In the following Sections, after a short description of 
how exclusionary practices affect competitors over time (A), 
and an outline of the general approach to the quantification 
of lost profits (B), some typical situations in the quantifica-
tion of exclusionary practices will be addressed, namely in 
cases where they affect existing competitors (C) and new 
entrants (D) and when the harm they produce extends also 
to the future (E).

A. The time dimension of exclusionary practices

185. Depending on the period considered, exclusionary 
practices can affect competitors in different ways. When 
an exclusionary practice starts, competitors typically face 
difficulties in selling their products or (where the practice 
concerns the upstream market) obtaining supplies. This 
translates into a deterioration of their profit through higher 
costs or reduced revenues. Competitors may typically suffer 
a drop in their market shares, or a lower market share than 
they could have expected absent the infringement (for 
instance where their expansion is prevented). This phase 
may coincide with an increase in profits for infringers. This 
is, however, not necessarily so, since infringers may have to 
bear costs due to the implementation of the exclusionary 
practice (e.g. by lowering their price, by not supplying a 
competitor and thus reducing their own sales, or by offering 
rebates or other advantages to customers that could lower 
profits in the short term). Competitors may eventually be 
forced out of the market.

186. Once competitors have been successfully prevented 
from entering a market, or once their market presence has 
been reduced or eliminated, infringers usually recoup and 
benefit from increased profits to the detriment of customers 
and foreclosed competitors. When this occurs (either 
very soon after the infringement started or after a certain 
period of time), customers may have to pay a higher price 
and suffer a loss of quality or choice. The full exclusion of 
a competitor from a market is not a prerequisite for these 
effects on customers. Such effects may occur also from the 
very beginning of the exclusionary practice, and even if 
competitors are still on the market, provided the competitive 
pressure they exercise is weakened.

187. When the exclusionary practice is detected by public 
enforcers or brought to an end as a result of private actions, 
competitive conditions could be progressively restored. It 
is important to stress that the restoration of market condi-
tions as if the infringement had not occurred is factually 
impossible in many cases. This depends mainly on structural 
effects of the infringement that may be difficult and lengthy 
to undo (existing contractual obligations, network effects, 
or other barriers to the re-entry of a foreclosed competitor). 

Therefore, in some instances full convergence between the 
non-infringement scenario and the actual market develop-
ment cannot take place.

B. General approach to the quantification of lost 
profits

188. In order to determine whether and to what extent 
competitors have suffered a loss of profits, it is necessary 
to compare the profit obtained by competitors during 
the infringement in the market affected by it with the 
profit they would have obtained from those products 
in a non-infringement scenario (i.e. the counterfactual 
scenario) 141. Whenever it can be shown that the foreclosed 
competitor would have earned higher profits in a non-
infringement scenario, and that the difference is caused by 
the infringement, the competitor has suffered harm, even 
if its market share is unchanged or profits increased due to 
other factors 142.

189. The actual profits earned by the undertaking in ques-
tion are normally determined by deducting the actual costs 
incurred from the actual revenues earned. Similarly, profits 
that would have been obtained in a non-infringement 
scenario (counterfactual profits) can be determined by 
deducting the estimated costs in a non-infringement 
scenario (counterfactual costs) 143 f rom the revenues 
expected in the absence of the infringement (counterfactual 
revenues) 144. The amount of profits lost is the difference 
between counterfactual and actual profits. In the case of 
prevented entry, the actual profits are normally zero, or can 
even be a negative number if the foreclosed competitor 
incurred costs (e.g. investment to enter the market) that 
did not return any revenue.

190. This basic approach to calculating lost profits can be 
put into practice in different ways. For instance, it is possible 
to compare the revenues of the foreclosed competitor in 
the non-infringement scenario with actual revenues from 
the market as affected by the infringement. Once the lost 
revenues have been established, it is possible to deduct the 
costs that the undertaking has avoided due to the lower 
volumes produced, in order to obtain a value of lost profits. 
This approach to assessing lost profits does not make it 

141 This does not concern claims aimed at recovering only part of that 
loss, e.g. only the additional costs incurred. Such claims arise in practice 
also because of the availability of more straightforward approaches to 
quantifying the harm suffered. See below, paragraph 192.
142 For instance, a new entrant with high potential for growth may 
maintain its profit levels but would have increased them absent the 
infringement.
143 When estimating the profit lost by the undertaking in question, it is 
necessary to take into account the additional costs it would have naturally 
faced to increase production. In this respect, the cost per unit incurred by 
the undertaking does not necessarily correspond to its cost per unit in the 
counterfactual scenario. For instance, in the case of increasing returns to 
scale, the cost per unit in the counterfactual scenario would be lower than 
the observed cost as the undertaking’s production would be higher in the 
counterfactual scenario (i.e. had it not been affected by the infringement).
144 E.g. Stockholms tingsrätt (Stockholm District Court), judgment of 
20 November 2008, joined cases T 32799-05 and T 34227-05 (Europe 
Investor Direct AB and others v VPC Aktiebolag), appeal pending.



426

EuropEan CompEtition Law Commission’s Practical Guide No C(2013) 3440

necessary to quantify the entire costs that would have been 
incurred by the company, but only an estimate of those costs 
that have not been incurred because of the infringement.

191. There are also some further pragmatic approaches to 
assessing lost profits that may be suitable in certain specific 
cases. For instance, an average profit margin per unit of the 
product traded in the non-infringement scenario could be 
estimated and then multiplied by the number of units that 
have not been sold due to the infringement 145. Such an 
estimate of the average per unit profit may be based on one 
or more transactions that can be considered as sufficiently 
representative of the claimant’s business for the product 
concerned. It is worth noting that in this calculation the 
avoided costs would implicitly be included 146.

192. Practice of antitrust damages actions shows that 
foreclosed competitors sometimes choose to claim damages 
only for part of the harm, for instance the costs incurred 
in order to respond to an exclusionary practice,147 the 
non recoverable costs (‘sunk costs’) incurred with a view 
to entering a market from which they have been fore-
closed 148 or the amount judged excessive in cases of margin 
squeeze or of discriminatory pricing 149 that infringe EU 
competition law. This choice is sometimes prompted by 
the consideration that quantifying such heads of damage 
is more straightforward or may require less data, and that 
evidence is more easily available. Also when claimants seek 
compensation for loss of profits, quantification of harm on 
the basis of additional costs incurred (sunk and non-sunk) 
will generally constitute a lower bound when estimating 
the full loss of profit.

193. Whichever the method or technique chosen, quanti-
fying lost profits may entail evaluating complex data refer-
ring to a hypothetical non-infringement situation against 
which the actual position of the foreclosed competitor 
needs to be assessed, often with a view at likely future 
developments. Assessing the profits that a company would 
have made, including future profits, may depend on such a 
number of factors that it could be appropriate to provide for 
less demanding requirements when it comes to quantifica-
tion. Therefore, legal systems may allow courts to exercise 

some discretion as to the figures and statistical method 
to be chosen, and the way in which they are to be used to 
evaluate the damage 150.

C. Existing competitors

194. In order to quantify the harm they suffered because 
of an exclusionary practice, competitors may choose to 
rely on the methods or techniques described in Part 2. 
The non-infringement scenario could be reconstructed by 
comparison with the performance of the same undertaking 
in a time period that was not affected by an infringement, 
a similar undertaking on the same market, aggregated 
industry profits 151 or the performance of the same or a 
similar undertaking in a market other than the one in 
which the exclusionary practice occurred. Alternatively, 
methods based on simulations may provide an estimate 
of the non-infringement scenario, i.e. simulating on the 
basis of a number of assumptions (regarding e.g. the type 
of competitive interactions among firms) what the likely 
situation would have been if the excluded competitor could 
have been active on the market and unaffected by the exclu-
sionary practice. The use of other methods is also possible, 
e.g. financial data from the undertakings involved could 
provide useful insights on the likely returns of companies 
had they not been affected by an infringement.

Refusal to supply an essential input for commercial 
solvents

Worldco is a leading international producer of raw materials 
that are an essential input in the manufacturing of commer-
cial solvents. Eusolv is a company that has been active on 
the market for commercial solvents since 1995, and most 
of its turnover is made from sales of Betanol. In order to 
produce Betanol, Eusolv purchases Rawbeta from Worldco. 
Worldco is dominant in the production of Rawbeta, which 
is the only raw material suitable for producing Betanol on 
an industrial scale and at prices that enable Betanol to be 
marketed. Worldco also supplies Rawbeta to its subsidiary 
Subco, which since 2004 has been producing Betanol and 
competes with Eusolv.

In 2006, Worldco decides to stop supplying Rawbeta 
to companies selling Betanol in the European Union, 
with the exception of its own subsidiary Subco. Eusolv 
initially tries to acquire sufficient Rawbeta from alternative 
suppliers or to replace its Rawbeta input with other raw 
materials produced through experimental processes, which 
are significantly more costly and produce sharp rises in the 
sales price of Betanol, together with a decrease in its quality 
and suitability for commercial purposes. As a consequence, 
Eusolv suffers a progressive decline in its sales and finally 
discontinues the production of Betanol in 2010. In the same 
year, Eusolv brings a damages action against Worldco and 
its subsidiary Subco in order to recover the profits it lost 
due to the refusal to supply. The court holds that Worldco’s 
practice amounted to an abuse of a dominant position 
prohibited by Article 102 TFEU.

151 See above at paragraphs 35, 48 and 66.

145 For an example of a pragmatic approach based on real data on costs 
and revenues implemented through regression techniques, see Juzgado 
Mercantil numero 2 de Barcelona (Commercial Court, Barcelona), decision 
of 20 January 2011, case No 45/2010 (Céntrica Energìa S.L.U./Endesa 
Distribuciòn Eléctrica S.A.)
146 In order to estimate the average profit margin, it could be still 
appropriate to consider how costs and revenues in the counterfactual 
scenario would have evolved without the infringement. For example, profit 
margins observed in a pre-infringement period could have been reduced 
during the infringement period for reasons unrelated to the infringement, 
due to a reduction in demand or an increase in input costs that are caused 
by other factors. In addition, the reduction in the output of the excluded 
competitor could affect its unit cost, hence also affecting the margin on 
the units it continues to sell.
147 E.g. additional marketing expenses necessary to retain the market 
position.
148 E.g. the costs of building a new factory on that market.
149 See for instance Lietuvos apeliacinis teismas (Lithuanian Court of 
Appeal), decision of 26 May 2006, case No 2A-41/2006 (Stumbras); 
Højesteret (Supreme Court, Denmark), decision of 20 April 2005, case 
No 387/2002 (GT Linien A/S v DSB).
150 See for instance Joined cases C-104/89 and C-37/90 Mulder and 
others v Council and Commission [2000] ECR I-203, 79.
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(1) Comparison over time

195. When an exclusionary practice affects existing 
competitors, it is likely that data from the same under-
taking in an unaffected period are available. In such 
cases, the profits lost by the harmed competitor could be 
estimated by means of a comparison over time. The non-
infringement scenario could, for example, be constructed 
by reference to data on revenues and costs of the harmed 
undertaking before the exclusionary inf ringement 
produced effects 152. In many exclusionary practices cases, 
data from after the infringement may not be available or 
would not be equally suitable, particularly if the infringe-
ment produced effects that may alter the structure of a 
market and are unlikely to disappear in the short term, 
for instance when the competitor is excluded from the 
market and there are barriers to re-entry in the short term, 
or when the competitor has lost market shares that could 
be difficult to regain because of network effects 153.

In the Betanol example, reliable data from after the 
infringement are not available, since Eusolv, the harmed 
undertaking, is no longer active on the market, and its 
effective re-entry into the market may not occur promptly 
after the termination of the infringement. Eusolv thus 
decides to construct a likely non-infringement scenario 
by using data from before 2006, when the exclusionary 
practice was initiated.

196. Under some circumstances, the pre-infringement 
revenue and cost data used for the comparison could be 
refined. For instance, and depending on applicable national 
rules on evidence and on the burden of proof, a defendant 
may challenge the amount estimated by the claimant 
by indicating other elements that may have adversely 
influenced the performance of an undertaking and are not 
related to the infringement, such as a drop in marketing 
investment, a loss of competitiveness of the product, or an 
increase in the cost of inputs that is specific to the compet-
itor claiming damages. Conversely, it could be shown that 
the harmed competitor’s situation in the non-infringement 
scenario would have been better than it was before the 
infringement, for instance because it had a potential for 
growth. Generally, the reference to an earlier unaffected 
time period on the same market is likely to be more reliable 
the longer the competitor has been on that market and the 
more stable its market position has been. In other words, 
the reference to a pre-infringement scenario could benefit 
more from adjustments 154 if the harmed competitor was a 
recent entrant on the market, since its market share could 
have been more likely subject to fluctuations.

In the example, Eusolv provides data on its overall actual 
revenues and costs from the production and sale of Betanol, 
as set out in the following chart:

In order to establish a reliable non-infringement scenario, 
data from before 2004 are not taken into account because 
Subco, the most significant competitor of Eusolv, was not 
yet active on the market, whereas after 2004 and until 
2006 Eusolv held a stable share of the market. Eusolv, 
in accordance with national rules on the burden and the 
standard of proof, provides figures on the ‘counterfactual’ 
quantities, revenues and costs that would have occurred in 
the absence of the infringement.

Due to increasing industrial applications of Betanol, 
it is observed that the total demand for this product 
(thus, the size of the market) has grown steadily. The 
stability of Eusolv’s market share after Subco’s entry 
into the Betanol market is used by Eusolv to rely on the 
assumption that, absent the infringement, it would have 
maintained a similar market share. On this assumption 
Eusolv provides figures on its ‘counterfactual’ revenues 
for the years 2006–2010, calculated on the basis of the 
total value of the market and Eusolv’s share of it. From 
its internal accounts, Eusolv provides figures on its unit 
costs for the years 2004 to 2006 155. It is shown that costs 
closely followed the prices of the inputs for the production 
of Betanol, i.e. that, for instance, a rise in the input prices 
directly leads to a corresponding increase in costs. Using 
available industry data on input prices, Eusolv’s experts 
estimate ‘counterfactual’ unit costs and, e.g. through regres-
sion analysis, account for the evolution in input prices and 
efficiencies related to the production of higher volumes. 
The figure for overall ‘counterfactual’ costs in the years 
2006–2010 is then obtained by multiplying the estimated 
‘counterfactual’ unit cost by the number of units it would 
have sold in the absence of the infringement.

155 These include sunk costs, distributed over time.

152 For an example of the application of a before and during compar-
ison to estimate the harm from an exclusionary practice prohibited by 
Article 101 TFEU see Corte d’Appello di Milano (Court of Appeal, Milan), 
decision of 3 February 2000, case No I, 308 (Inaz Paghe v Associazione 
Nazionale Consulenti del Lavoro).
153 A product is subject to network effects if its value for each user 
increases as the number of users increases.
154 Such adjustments could be performed through the techniques 
described above at paragraphs 59 ff.
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The figures obtained are compared with the actual revenues 
and costs faced by Eusolv as follows: the actual profits 
(actual revenues minus actual costs) are deducted from 
counterfactual profits (counterfactual revenues minus 
counterfactual costs). This constitutes the final estimate of 
the damages claimed by Eusolv.

However, Worldco and Subco argue that in order to be 
able to supply the expected increasing number of units 
in 2006-2010, Eusolv would have needed to expand its 
capacity, facing extra sunk costs that have not been included 
in the calculation. The defence is accepted by the court, and 
the compensation for lost profits is reduced accordingly 
(by deducting the expected extra sunk costs for the years 
in question, on a pro-rata basis, from the figure submitted 
by Eusolv).

197. In exclusionary practices cases, market shares can play 
an important role as an indicator in the calculation of lost 
profits through comparator-based methods such as time 
comparisons. For instance, a comparator-based method 
could be used to obtain the likely market share of the 
foreclosed competitor absent the infringement. Lost profits 
could then be quantified by multiplying the observed data 
on actual per-unit costs and revenues (or the actual average 
profit margin) by the extra quantities corresponding to the 
higher ‘counterfactual’ market share expected in the absence 
of the infringement. This relies on the assumption that costs 
and revenues per unit would not have significantly changed 
in the non-infringement scenario, and could be accepted by 
a legal system as an estimate of the harm suffered, possibly 
as prima facie evidence or as sufficient to shift the burden of 
proof 156. A more refined estimate would assess the evolution 
of costs and revenues in the non-infringement scenario, 
provided that sufficient data are available.

198. When the market share is taken as an indicator in the 
estimation of lost profits, consideration should be given 
to the fact that it may be subject to fluctuations due to 
factors other than the infringement, such as the 2004 fall 
in Eusolv’s market share in the Betanol example due to the 

entry of Subco as a competitor 157. It may also be the case 
that if the infringement shrank the total size of the market, 
revenues for the excluded competitor estimated on the basis 
of actual market shares would result in an underestimate.

(2) Other comparator-based methods

199. Other geographic or product markets may also be used 
as a comparator in order to construct the non-infringement 
scenario 158. Thus, costs and revenues of the same or a 
similar undertaking on a different market could be taken 
as a reference to estimate the costs and revenues that 
would have been yielded by the harmed competitor had 
the infringement not occurred. These methods can also be 
used as a means to assess the reliability of an estimation 
obtained by a comparison over time or other methods. 
For instance, if the pre-infringement performance of the 
sole competitor of a historically monopolistic undertaking 
indicates that it would have held a certain market share 
absent the infringement, the estimation could be comforted 
by the finding that the same or a similar undertaking which 
competes with the formerly monopolistic incumbent on 
a comparable geographic market actually holds a similar 
market share, taking into account possible differences 
between the undertakings or the markets concerned.

D. Prevented entry of competitors

200. Exclusionary practices can not only lead to the dete-
rioration of the market position of an existing competitor, 
but also prevent the entry of a potential competitor that was 
not already active on the market. The foreclosure of new 
entrants can cause them a very significant harm for which 
they are entitled to compensation. Legal systems should 
take account of the inherent difficulties of quantifying such 
harm and should ensure that damages actions by prevented 
market entrants are not made practically impossible or 
excessively difficult 159.

201. The situation of prevented entry presents some peculiar 
circumstances that can be taken into account when quan-
tifying the harm. In particular, if the harmed undertaking 
was willing to enter a market where it was not active 
before, there is an inherent lack of observable data on its 
performance on that market.

202. The general approach to quantifying the profits lost by 
competitors in such situations is not essentially different 
from the situation of foreclosure of competitors that see 
their existing market position deteriorate, as it also involves 
an assessment of the profits that could have been yielded 
by the excluded competitor absent the infringement. These 
can then be compared with the actual situation. In cases of 
prevented entry, it is likely that the excluded competitor 
made no profits or even sustained losses (for instance where 

157 For this reason, in the example the market share considered for the 
quantification is the stable market share held by Eusolv after 2004.
158 Juzgado Mercantil numero 5 de Madrid (Commercial Court, Madrid), 
decision of 11 November 2005, case No 85/2005 (Conduit-Europe, S.A. v 
Telefónica de España S.A.), confirmed by Audiencia Provincial de Madrid 
(Court of Appeal, Madrid), decision of 25 May 2006, case No 73/2006.

156 For an example of a court estimation based on multiplying the total 
number of contracts concluded by the infringer by the market share held 
by claimants before the exclusionary practice started, see Corte d’Appello 
di Roma (Court of Appeal, Rome), decision of 20 January 2003, case No I, 
2474 (Albacom S.p.A. v Telecom Italia S.p.A.).
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the competitor had to bear costs it did not recover through 
not being able to enter the market).

203. As mentioned above, foreclosed competitors may 
decide to seek damages only in relation to the costs borne 
in order to enter the market rather than the whole of the 
profits foregone. This approach can be more straightforward 
than claiming compensation for loss of profits as it only 
involves quantifying the sunk costs incurred by the claimant.

The medical equipment case

Newco is an undertaking that was committed to entering 
the market for a particular type of medical device in a 
Member State where Medco has a dominant position. 
In order to be profitable, Newco would have needed to 
achieve a minimum size on the market to take advantage 
of economies of scale.

Fearing to lose substantial sales to Newco, Medco concluded 
exclusive purchasing agreements with a number of 
customers in order to prevent Newco from achieving this 
minimum scale. As a result, Newco could not compete 
with Medco for these customers and was unable to profit-
ably enter the market, which led to higher average prices 
for consumers than if Newco had entered the market. 
As Medco’s conduct was considered to infringe Article 102 
TFEU, Newco would be entitled to claim compensation for 
the profits it lost as a result of the infringement. However, 
in order to avoid carrying out a full loss of profit analysis, 
Newco only claimed compensation for the sunk costs it had 
already incurred to set up a new plant and enter the market 
(including e.g. financial costs and non-recoverable losses on 
purchased input material).

204. In cases where entry of competitors is prevented, 
there are no pre-infringement revenue and cost data for 
the market concerned, while post-infringement data could 
equally not lend themselves to be a reference for a time 
comparison because of the effects of the infringement. In 
such instances, reference to a comparable geographic or 
product market where the same or a comparable under-
taking is active could prove a better means to construct a 
non-infringement scenario. Product or geographic markets 
concerned should offer a sufficient degree of similarity, 
although it may be possible to adjust for some differences 
between the markets 160.

205. In some cases, assessment of the competitor’s financial 
performance may suffice to find data in order to estimate 
the profits in the non-infringement scenario 161. In the 
situation referred in the example above, assume that Newco 
is willing to supply the three biggest private health centres 
in a Member State with an innovative type of films for Xray 
machines. Assume that normally the market for this type of 
medical equipment for private health centres is a bidding 
market. Thanks to a technological improvement, Newco is 
capable of offering its products at a lower price than Medco. 
However, Medco, which holds a dominant position in the 
market for X-ray machines, ties the products by applying 
a higher price for X-ray machines to centres that do not 
purchase films from it. As a result, Newco does not obtain 
any contract. In such circumstances, Newco showed that it 
was actually capable of supplying the quantities demanded 
by the centres for the price offered, and provided detailed 
data on its own costs. On the basis of these data, and on 
the assumption that Newco would have been chosen as a 
contractor in those instances where it offered the lowest 
price, expected profit margins could be estimated without 
resorting to a comparison in time or with other geographic 
or product markets.

E. Compensation for future loss

206. When foreclosed competitors claim compensation, 
they may seek compensation not only for the profits lost 
during the infringement period, but also for the profits fore-
gone after its termination 162. This is relevant, in particular, 
where they could not re-enter the market or fully recover 
their market share because of lasting effects of the termi-
nated infringement. Compensation would then be asked 
for future profits, i.e. profits that are likely to be lost after 
the claim for compensation is brought and adjudicated.

207. The challenges for quantifying such loss not only 
lie in the techniques to be deployed, but also have to do 
with the time frame during which a lost profit can still 
be identified and compensated. National law plays an 
important role in this context, for instance by determining 
under which circumstances a future loss can be recovered, 
or by establishing pragmatic rules to address this issue on 
a case-by-case basis 163.

208. Factors likely to affect the choice of the relevant limit 
in time for claiming loss of future profit may encompass, 
for instance, the likely time needed to re-enter the market 
in question. In other cases, this assessment could be easier 
because of the circumstances of the case. For instance, in 
the X-ray machine example above, the duration of the 

161 For an illustration of the quantification of harm to a foreclosed new 
entrant in a bidding market see Oberlandesgericht Düsseldorf (Higher 
Regional Court, Düsseldorf), decision of 16 April 2008, case No VI-2 U 
(kart) 8/06, 2 U 8/06 (Stadtwerke Düsseldorf).
162 For an example of a damages award also for the period subsequent 
to the end of an infringement see østre landsrets (Eastern High Court, 
Denmark), decision of 20 May 2009, case No B-3355-06 (Forbruger-
Kontakt a-s v Post Danmark A/S).
163 When future profits are estimated, it is normally appropriate to 
discount their value in order to reflect the loss in the value of money 
over time.

159 In some cases it is possible under applicable legal rules to quantify this 
harm through pragmatic approaches, such as calculation of the total value 
of the lost market in terms of profits, multiplied by a percentage expressing 
the share of the market that the foreclosed undertaking would have been 
likely to acquire. For instance if the total profits generated by undertakings 
active on the relevant market after the infringement amount to 200 million 
euros, and it is estimated that, in the absence of the infringement, the 
foreclosed competitor would have held a market share of 30 per cent, the 
lost profit could be estimated, under this approach, at 60 million euros.
160 This could be done, for instance, through regression analysis, 
provided that sufficient data are available. See above, paragraph 69 ff. 
For an example of an exclusionary practice where the use of a different 
geographic market was, in principle, accepted as a comparator see Juzgado 
Mercantil numero 5 de Madrid (Commercial Court, Madrid), decision of 
11 November 2005, case No 85/2005 (Conduit Europe, S.A. v Telefónica 
de España S.A.), confirmed by Audiencia Provincial de Madrid (Court of 
Appeal, Madrid), decision of 25 May 2006, case No 73/2006.
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contracts Newco was bidding for could constitute a reason-
able lapse of time over which loss of future profits should 
be compensated under applicable national rules. In other 
cases, the time over which the undertaking could reasonably 
have continued producing goods or providing services in 
the absence of new investments could also be considered.

In the Betanol example, Eusolv may claim compensation 
also for the profits it could have obtained after 2010, when 
it was driven out of the market and brought an action for 
damages. In such a case, it would be possible to use the same 
techniques employed to reconstruct the non-infringement 
scenario in the years 2006–2010 and project it further into 
the future. Of course, lost profits for the future cannot be 
claimed for an indefinite duration. Eusolv decided to take as 
a benchmark the likely lapse of time that would be needed 

for Eusolv to re-enter the market once the infringement 
was brought to an end.

III. Quantifying harm to customers

209. Undertakings that collude or abuse their dominant 
position in order to foreclose a competitor might face 
costs or a temporary reduction in their profits in order to 
implement the infringement. This sacrifice is borne in order 
to achieve a distortion of the competitive process that will 
eventually place the infringers in a position where they gain 
higher profits thanks to the distorted market conditions 
achieved, thus allowing them to recoup, at the expense of 
their customers, the temporary loss or reduction in profits 
borne in order to attain that position. The following sections 
will address two typical situations of harm to customers 
caused by exclusionary practices. For the purposes of quan-
tification, the harm caused to customers by exclusionary 
practices can be analogous to that caused by infringements 
leading to a rise in prices, which is discussed in more detail 
in Part 3 of the Practical Guide.

A. Recoupment

210. The most straightforward example of the harm caused 
to customers in the recoupment phase of exclusionary 
practices is price predation, where an undertaking abuses 
its dominant position by setting its prices at an artificially 
low level that cannot be matched by its competitors, who 
will eventually leave the market or suffer a reduction in their 
market share. Once the competitors have been excluded 
from the market, or once a higher market share has been 
achieved, infringers can enjoy higher profits due to the 
weaker competitive constraints.

211. Recoupment can be seen as a complementary phase of 
the infringement that can result in overcharge effects for 
the customers of the infringers. These overcharge effects 
constitute harm caused by the exclusionary practice, and 
compensation for them can be sought by customers.

Recoupment in a predatory pricing case

Consider, for example, the market for flights on a partic-
ular route between two cities. Operating on this market 
in a dominant position is Titan Airlines, an established 

undertaking which offers high quality in-flight service 
for a standard fare of 1,000 euros. Another player on this 
specific market is the smaller Bluesky Airlines, which 
recently started operating on the same route with prices 
of 800 euros.

Titan Airlines engages in predatory pricing by strategically 
lowering its fares to a standard price of 500 euros. Bluesky 
Airlines experiences difficulties in meeting these predatory 
fares, as a result of which it fails to remain profitable, and 
is eventually driven out of the market. The dominant Titan 
Airlines will in that case take advantage of the reduction 
of competition and increase its profits by raising fares 
to a level beyond pre-predation fares, i.e. exceeding its 
initial standard price of 1,000 euros. If Titan Airlines, 
until re-entry of a competitor, were to charge a price of 
1,100 euros, its customers would, due to the infringement, 
pay an overcharge of 100 euros.

212. When overcharges resulting from recoupment are to 
be quantified, the conceptual framework that applies is in 
principle not different from that discussed in Part 3, namely 
regarding infringements leading more directly to a rise in 
prices. Since the harm caused by an exclusionary practice 
is not confined to competitors of the infringer but extends 
to all customers in a specific market, the issues discussed 
in the framework of overcharge harm are thus relevant also 
in this scenario.

213. The position achieved by an undertaking on the market 
due to an exclusionary infringement does not lead in all 
cases to a rise in price for customers of the infringing 
undertaking. However, also in such cases customers may 
still be harmed by the infringement, for instance if it 
results in reduced quality. In the example, it could happen 
that the dominant undertaking Titan Airlines reinstates 
the same standard price of 1,000 euros, not exceeding the 
fares it charged prior to the exclusion of Bluesky Airlines. 
Passengers travelling on this particular route are neverthe-
less adversely affected, for instance, if Titan Airlines seizes 
the opportunity of less competitive constraints to lower the 
standard of its in-flight service.
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214. Customers of the foreclosed competitor could be in a 
different situation than customers of the infringers, because 
they may have to switch to the products sold by the infringing 
undertaking as the competitor is driven out of the market. 
Apart from the possibility of reduced quality, they may 
also have to pay to the infringing undertaking prices that 
are higher than the prices paid for the products sold by 
the foreclosed undertaking. Depending on applicable legal 
rules, they could be allowed to show that, in the absence 
of the infringement, they would have purchased from the 
foreclosed competitor at a lower price. In such case, the effect 
to be considered is, in principle, similar to an overcharge. 
The overcharge can be calculated by comparing the price of 
the product sold by the infringing undertaking in the actual 
scenario with that charged by the foreclosed undertaking 
in the non-infringement scenario. For instance, passengers 
travelling with Bluesky Airlines prior to its foreclosure may 
face an overcharge when, due to Bluesky Airlines’ exclusion 
from the market, they are forced to fly at more expensive 
fares with Titan Airlines. The overcharge could be estimated 
as the difference between the actual price of 1,000 euros paid 
to Titan Airlines and the price of 800 euros which Bluesky 
Airlines would have charged, had it not been driven out of the 
market. In such case, the overcharge suffered by passengers 
constrained to switch from Bluesky Airlines to Titan Airline 
could be estimated at 200 euros.

B. Harm to competitors as customers of the 
infringers

215. In cases where a competitor is also a customer of 
the infringer, the exclusionary practice could damage the 
competitor in so far as it purchases from the infringer. In 
these situations, the foreclosed competitor can not only 
claim compensation for the increase in costs produced 
by the infringement, but also choose to claim compensa-
tion for the profits lost because the resulting volumes 
produced or sold are lower than if the infringement had 
not occurred 164.

216. It can be observed that for the purposes of quantifica-
tion, competitors that suffer an overcharge are in a position 
analogous to that of customers of the members of a cartel 
or another infringement leading to an overcharge. In 
order to explain this, it is possible to take the example of 
Betanol, and assume that rather than refusing to supply 

Rawbeta to Eusolv, the dominant firm Worldco decides 
to increase the price of Rawbeta charged to Eusolv so as 
to squeeze its profit margins. In such a situation, similar 
considerations arise as in the case of an increase in price 
generated by other types of infringements. In the example 
Eusolv would claim compensation for the overcharge 
represented by the difference between the price it paid 
as a result of the exclusionary practice and the price it 
would have paid in the absence of the infringement. If 
the overcharge has been passed on, claims for damages 
could be also brought by Eusolv’s own customers, and 
Eusolv itself could claim compensation for the volumes 
lost because of the price increase.

164 For an example of the estimation of damages in a discriminatory 
pricing affecting a competitor as a customer of the infringer, see Højesteret 
(Supreme Court, Denmark), decision of 20 April 2005, case No 387/2002 
(GT Linien A/S v DSB).
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I. Merger Regulation

37. Council Regulation No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings (the EC Merger Regulation)

The Council of the European Union,

Having regard to the Treaty establishing the European 
Community, and in particular Articles 83 and 308 thereof,

Having regard to the proposal from the Commission1,

Having regard to the opinion of the European Parliament2,

Having regard to the opinion of the European Economic 
and Social Committee3,

Whereas:

(1) Council Regulation (EEC) No 4064/89 of 21 December 
1989 on the control of concentrations between under-
takings4 has been substantially amended. Since further 
amendments are to be made, it should be recast in the 
interest of clarity.

(2) For the achievement of the aims of the Treaty, 
Article 3(1) (g) gives the Community the objective of 
instituting a system ensuring that competition in the 
internal market is not distorted. Article 4(1) of the Treaty 
provides that the activities of the Member States and the 
Community are to be conducted in accordance with the 
principle of an open market economy with free competition. 
These principles are essential for the further development 
of the internal market.

(3) The completion of the internal market and of economic 
and monetary union, the enlargement of the European 
Union and the lowering of international barriers to trade 
and investment will continue to result in major corporate 
reorganisations, particularly in the form of concentrations.

(4) Such reorganisations are to be welcomed to the extent 
that they are in line with the requirements of dynamic 
competition and capable of increasing the competitiveness 
of European industry, improving the conditions of growth 
and raising the standard of living in the Community.

(5) However, it should be ensured that the process of 
reorganisation does not result in lasting damage to competi-
tion; Community law must therefore include provisions 
governing those concentrations which may significantly 

1 OJ C 20, 28.1.2003, p. 4.
2 Opinion delivered on 9.10.2003 (not yet published in the Official 
Journal).
3 Opinion delivered on 24.10.2003 (not yet published in the Official 
Journal).
4 OJ L 395, 30.12.1989, p. 1. Corrected version in OJ L 257, 21.9.1990, 
p. 13. Regulation as last amended by Regulation (EC) No 1310/97 (OJ L 180, 
9.7.1997, p. 1). Corrigendum in OJ L 40, 13.2.1998, p. 17.

impede effective competition in the common market or in 
a substantial part of it.

(6) A specific legal instrument is therefore necessary to 
permit effective control of all concentrations in terms 
of their effect on the structure of competition in the 
Community and to be the only instrument applicable to 
such concentrations. Regulation (EEC) No 4064/89 has 
allowed a Community policy to develop in this field. In the 
light of experience, however, that Regulation should now 
be recast into legislation designed to meet the challenges 
of a more integrated market and the future enlargement of 
the European Union. In accordance with the principles of 
subsidiarity and of proportionality as set out in Article 5 
of the Treaty, this Regulation does not go beyond what is 
necessary in order to achieve the objective of ensuring that 
competition in the common market is not distorted, in 
accordance with the principle of an open market economy 
with free competition.

(7) Articles 81 and 82, while applicable, according to the 
case-law of the Court of Justice, to certain concentrations, 
are not sufficient to control all operations which may 
prove to be incompatible with the system of undistorted 
competition envisaged in the Treaty. This Regulation should 
therefore be based not only on Article 83 but, principally, 
on Article 308 of the Treaty, under which the Community 
may give itself the additional powers of action necessary for 
the attainment of its objectives, and also powers of action 
with regard to concentrations on the markets for agricultural 
products listed in Annex I to the Treaty.

(8) The provisions to be adopted in this Regulation should 
apply to significant structural changes, the impact of which 
on the market goes beyond the national borders of any one 
Member State. Such concentrations should, as a general 
rule, be reviewed exclusively at Community level, in applica-
tion of a “one-stop shop” system and in compliance with 
the principle of subsidiarity. Concentrations not covered by 
this Regulation come, in principle, within the jurisdiction 
of the Member States.

(9) The scope of application of this Regulation should be 
defined according to the geographical area of activity of 
the undertakings concerned and be limited by quantitative 
thresholds in order to cover those concentrations which have 
a Community dimension. The Commission should report to 
the Council on the implementation of the applicable thresh-
olds and criteria so that the Council, acting in accordance 
with Article 202 of the Treaty, is in a position to review 
them regularly, as well as the rules regarding pre-notification 
referral, in the light of the experience gained; this requires 
statistical data to be provided by the Member States to the 
Commission to enable it to prepare such reports and possible 
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proposals for amendments. The Commission’s reports and 
proposals should be based on relevant information regularly 
provided by the Member States.

(10) A concentration with a Community dimension should 
be deemed to exist where the aggregate turnover of the 
undertakings concerned exceeds given thresholds; that is 
the case irrespective of whether or not the undertakings 
effecting the concentration have their seat or their principal 
fields of activity in the Community, provided they have 
substantial operations there.

(11) The rules governing the referral of concentrations from 
the Commission to Member States and from Member States 
to the Commission should operate as an effective corrective 
mechanism in the light of the principle of subsidiarity; these 
rules protect the competition interests of the Member States 
in an adequate manner and take due account of legal certainty 
and the “one-stop shop” principle.

(12) Concentrations may qualify for examination under 
a number of national merger control systems if they fall 
below the turnover thresholds referred to in this Regulation. 
Multiple notification of the same transaction increases legal 
uncertainty, effort and cost for undertakings and may lead to 
conflicting assessments. The system whereby concentrations 
may be referred to the Commission by the Member States 
concerned should therefore be further developed.

(13) The Commission should act in close and constant 
liaison with the competent authorities of the Member States 
from which it obtains comments and information.

(14) The Commission and the competent authorities of the 
Member States should together form a network of public 
authorities, applying their respective competences in close 
cooperation, using efficient arrangements for information-
sharing and consultation, with a view to ensuring that a 
case is dealt with by the most appropriate authority, in the 
light of the principle of subsidiarity and with a view to 
ensuring that multiple notifications of a given concentration 
are avoided to the greatest extent possible. Referrals of 
concentrations from the Commission to Member States and 
from Member States to the Commission should be made in 
an efficient manner avoiding, to the greatest extent possible, 
situations where a concentration is subject to a referral both 
before and after its notification.

(15) The Commission should be able to refer to a Member 
State notified concentrations with a Community dimen-
sion which threaten significantly to affect competition 
in a market within that Member State presenting all the 
characteristics of a distinct market. Where the concentra-
tion affects competition on such a market, which does not 
constitute a substantial part of the common market, the 
Commission should be obliged, upon request, to refer the 
whole or part of the case to the Member State concerned. 
A Member State should be able to refer to the Commission 
a concentration which does not have a Community dimen-
sion but which affects trade between Member States and 
threatens to significantly affect competition within its 

territory. Other Member States which are also competent to 
review the concentration should be able to join the request. 
In such a situation, in order to ensure the efficiency and 
predictability of the system, national time limits should 
be suspended until a decision has been reached as to the 
referral of the case. The Commission should have the power 
to examine and deal with a concentration on behalf of a 
requesting Member State or requesting Member States.

(16) The undertakings concerned should be granted the 
possibility of requesting referrals to or from the Commission 
before a concentration is notified so as to further improve 
the efficiency of the system for the control of concentrations 
within the Community. In such situations, the Commission 
and national competition authorities should decide within 
short, clearly defined time limits whether a referral to or 
from the Commission ought to be made, thereby ensuring 
the efficiency of the system. Upon request by the undertak-
ings concerned, the Commission should be able to refer to a 
Member State a concentration with a Community dimen-
sion which may significantly affect competition in a market 
within that Member State presenting all the characteristics 
of a distinct market; the undertakings concerned should 
not, however, be required to demonstrate that the effects of 
the concentration would be detrimental to competition. A 
concentration should not be referred from the Commission 
to a Member State which has expressed its disagreement to 
such a referral. Before notification to national authorities, 
the undertakings concerned should also be able to request 
that a concentration without a Community dimension 
which is capable of being reviewed under the national 
competition laws of at least three Member States be referred 
to the Commission. Such requests for pre-notification 
referrals to the Commission would be particularly perti-
nent in situations where the concentration would affect 
competition beyond the territory of one Member State. 
Where a concentration capable of being reviewed under 
the competition laws of three or more Member States is 
referred to the Commission prior to any national notifica-
tion, and no Member State competent to review the case 
expresses its disagreement, the Commission should acquire 
exclusive competence to review the concentration and such 
a concentration should be deemed to have a Community 
dimension. Such pre-notification referrals from Member 
States to the Commission should not, however, be made 
where at least one Member State competent to review the 
case has expressed its disagreement with such a referral.

(17) The Commission should be given exclusive competence 
to apply this Regulation, subject to review by the Court of 
Justice.

(18) The Member States should not be permitted to apply 
their national legislation on competition to concentrations 
with a Community dimension, unless this Regulation 
makes provision therefor. The relevant powers of national 
authorities should be limited to cases where, failing 
intervention by the Commission, effective competition is 
likely to be significantly impeded within the territory of a 
Member State and where the competition interests of that 
Member State cannot be sufficiently protected otherwise 
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by this Regulation. The Member States concerned must act 
promptly in such cases; this Regulation cannot, because of 
the diversity of national law, fix a single time limit for the 
adoption of final decisions under national law.

(19) Furthermore, the exclusive application of this 
Regulation to concentrations with a Community dimension 
is without prejudice to Article 296 of the Treaty, and does 
not prevent the Member States from taking appropriate 
measures to protect legitimate interests other than those 
pursued by this Regulation, provided that such measures are 
compatible with the general principles and other provisions 
of Community law.

(20) It is expedient to define the concept of concentration 
in such a manner as to cover operations bringing about a 
lasting change in the control of the undertakings concerned 
and therefore in the structure of the market. It is therefore 
appropriate to include, within the scope of this Regulation, 
all joint ventures performing on a lasting basis all the 
functions of an autonomous economic entity. It is moreover 
appropriate to treat as a single concentration transactions 
that are closely connected in that they are linked by condi-
tion or take the form of a series of transactions in securities 
taking place within a reasonably short period of time.

(21) This Regulation should also apply where the undertak-
ings concerned accept restrictions directly related to, and 
necessary for, the implementation of the concentration. 
Commission decisions declaring concentrations compatible 
with the common market in application of this Regulation 
should automatically cover such restrictions, without the 
Commission having to assess such restrictions in indi-
vidual cases. At the request of the undertakings concerned, 
however, the Commission should, in cases presenting novel 
or unresolved questions giving rise to genuine uncertainty, 
expressly assess whether or not any restriction is directly 
related to, and necessary for, the implementation of the 
concentration. A case presents a novel or unresolved ques-
tion giving rise to genuine uncertainty if the question is 
not covered by the relevant Commission notice in force or 
a published Commission decision.

(22) The arrangements to be introduced for the control of 
concentrations should, without prejudice to Article 86(2) 
of the Treaty, respect the principle of non-discrimination 
between the public and the private sectors. In the public 
sector, calculation of the turnover of an undertaking 
concerned in a concentration needs, therefore, to take 
account of undertakings making up an economic unit with 
an independent power of decision, irrespective of the way in 
which their capital is held or of the rules of administrative 
supervision applicable to them.

(23) It is necessary to establish whether or not concentra-
tions with a Community dimension are compatible with 
the common market in terms of the need to maintain and 
develop effective competition in the common market. In so 
doing, the Commission must place its appraisal within the 
general framework of the achievement of the fundamental 
objectives referred to in Article 2 of the Treaty establishing 

the European Community and Article 2 of the Treaty on 
European Union.

(24) In order to ensure a system of undistorted competition 
in the common market, in furtherance of a policy conducted 
in accordance with the principle of an open market economy 
with free competition, this Regulation must permit effective 
control of all concentrations from the point of view of their 
effect on competition in the Community. Accordingly, 
Regulation (EEC) No 4064/89 established the principle 
that a concentration with a Community dimension which 
creates or strengthens a dominant position as a result of 
which effective competition in the common market or in a 
substantial part of it would be significantly impeded should 
be declared incompatible with the common market.

(25) In view of the consequences that concentrations in 
oligopolistic market structures may have, it is all the more 
necessary to maintain effective competition in such markets. 
Many oligopolistic markets exhibit a healthy degree of 
competition. However, under certain circumstances, concen-
trations involving the elimination of important competitive 
constraints that the merging parties had exerted upon each 
other, as well as a reduction of competitive pressure on the 
remaining competitors, may, even in the absence of a likeli-
hood of coordination between the members of the oligopoly, 
result in a significant impediment to effective competition. 
The Community courts have, however, not to date expressly 
interpreted Regulation (EEC) No 4064/89 as requiring 
concentrations giving rise to such non-coordinated effects 
to be declared incompatible with the common market. 
Therefore, in the interests of legal certainty, it should be 
made clear that this Regulation permits effective control of 
all such concentrations by providing that any concentration 
which would significantly impede effective competition, in 
the common market or in a substantial part of it, should 
be declared incompatible with the common market. The 
notion of “significant impediment to effective competition” 
in Article 2(2) and (3) should be interpreted as extending, 
beyond the concept of dominance, only to the anti-
competitive effects of a concentration resulting from the 
non-coordinated behaviour of undertakings which would 
not have a dominant position on the market concerned.

(26) A significant impediment to effective competition 
generally results from the creation or strengthening of a 
dominant position. With a view to preserving the guidance 
that may be drawn from past judgments of the European 
courts and Commission decisions pursuant to Regulation 
(EEC) No 4064/89, while at the same time maintaining 
consistency with the standards of competitive harm which 
have been applied by the Commission and the Community 
courts regarding the compatibility of a concentration with the 
common market, this Regulation should accordingly establish 
the principle that a concentration with a Community dimen-
sion which would significantly impede effective competition, 
in the common market or in a substantial part thereof, in 
particular as a result of the creation or strengthening of a 
dominant position, is to be declared incompatible with the 
common market.
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(27) In addition, the criteria of Article 81(1) and (3) of the 
Treaty should be applied to joint ventures performing, on 
a lasting basis, all the functions of autonomous economic 
entities, to the extent that their creation has as its conse-
quence an appreciable restriction of competition between 
undertakings that remain independent.

(28) In order to clarify and explain the Commission’s appraisal 
of concentrations under this Regulation, it is appropriate for 
the Commission to publish guidance which should provide a 
sound economic framework for the assessment of concentra-
tions with a view to determining whether or not they may be 
declared compatible with the common market.

(29) In order to determine the impact of a concentration 
on competition in the common market, it is appropriate 
to take account of any substantiated and likely efficiencies 
put forward by the undertakings concerned. It is possible 
that the efficiencies brought about by the concentration 
counteract the effects on competition, and in particular the 
potential harm to consumers, that it might otherwise have 
and that, as a consequence, the concentration would not 
significantly impede effective competition, in the common 
market or in a substantial part of it, in particular as a result 
of the creation or strengthening of a dominant position. The 
Commission should publish guidance on the conditions 
under which it may take efficiencies into account in the 
assessment of a concentration.

(30) Where the undertakings concerned modify a notified 
concentration, in particular by offering commitments 
with a view to rendering the concentration compatible 
with the common market, the Commission should be 
able to declare the concentration, as modified, compatible 
with the common market. Such commitments should be 
proportionate to the competition problem and entirely 
eliminate it. It is also appropriate to accept commitments 
before the initiation of proceedings where the competition 
problem is readily identifiable and can easily be remedied. 
It should be expressly provided that the Commission may 
attach to its decision conditions and obligations in order 
to ensure that the undertakings concerned comply with 
their commitments in a timely and effective manner so as 
to render the concentration compatible with the common 
market. Transparency and effective consultation of Member 
States as well as of interested third parties should be ensured 
throughout the procedure.

(31) The Commission should have at its disposal appropriate 
instruments to ensure the enforcement of commitments 
and to deal with situations where they are not fulfilled. 
In cases of failure to fulfil a condition attached to the 
decision declaring a concentration compatible with the 
common market, the situation rendering the concentration 
compatible with the common market does not materialise 
and the concentration, as implemented, is therefore not 
authorised by the Commission. As a consequence, if the 
concentration is implemented, it should be treated in the 
same way as a non-notified concentration implemented 
without authorisation. Furthermore, where the Commission 
has already found that, in the absence of the condition, the 

concentration would be incompatible with the common 
market, it should have the power to directly order the disso-
lution of the concentration, so as to restore the situation 
prevailing prior to the implementation of the concentration. 
Where an obligation attached to a decision declaring the 
concentration compatible with the common market is 
not fulfilled, the Commission should be able to revoke 
its decision. Moreover, the Commission should be able to 
impose appropriate financial sanctions where conditions or 
obligations are not fulfilled.

(32) Concentrations which, by reason of the limited market 
share of the undertakings concerned, are not liable to 
impede effective competition may be presumed to be 
compatible with the common market. Without prejudice 
to Articles 81 and 82 of the Treaty, an indication to this 
effect exists, in particular, where the market share of the 
undertakings concerned does not exceed 25% either in the 
common market or in a substantial part of it.

(33) The Commission should have the task of taking all the 
decisions necessary to establish whether or not concentra-
tions with a Community dimension are compatible with 
the common market, as well as decisions designed to restore 
the situation prevailing prior to the implementation of a 
concentration which has been declared incompatible with 
the common market.

(34) To ensure effective control, undertakings should be 
obliged to give prior notification of concentrations with 
a Community dimension following the conclusion of the 
agreement, the announcement of the public bid or the 
acquisition of a controlling interest. Notification should 
also be possible where the undertakings concerned satisfy 
the Commission of their intention to enter into an agree-
ment for a proposed concentration and demonstrate to the 
Commission that their plan for that proposed concentration 
is sufficiently concrete, for example on the basis of an 
agreement in principle, a memorandum of understanding, 
or a letter of intent signed by all undertakings concerned, 
or, in the case of a public bid, where they have publicly 
announced an intention to make such a bid, provided that 
the intended agreement or bid would result in a concentra-
tion with a Community dimension. The implementation of 
concentrations should be suspended until a final decision 
of the Commission has been taken. However, it should be 
possible to derogate from this suspension at the request of 
the undertakings concerned, where appropriate. In deciding 
whether or not to grant a derogation, the Commission 
should take account of all pertinent factors, such as the 
nature and gravity of damage to the undertakings concerned 
or to third parties, and the threat to competition posed 
by the concentration. In the interest of legal certainty, the 
validity of transactions must nevertheless be protected as 
much as necessary.

(35) A period within which the Commission must initiate 
proceedings in respect of a notified concentration and a 
period within which it must take a final decision on the 
compatibility or incompatibility with the common market of 
that concentration should be laid down. These periods should 
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be extended whenever the undertakings concerned offer 
commitments with a view to rendering the concentration 
compatible with the common market, in order to allow for 
sufficient time for the analysis and market testing of such 
commitment offers and for the consultation of Member 
States as well as interested third parties. A limited extension 
of the period within which the Commission must take a final 
decision should also be possible in order to allow sufficient 
time for the investigation of the case and the verification 
of the facts and arguments submitted to the Commission.

(36) The Community respects the fundamental rights and 
observes the principles recognised in particular by the 
Charter of Fundamental Rights of the European Union5. 
Accordingly, this Regulation should be interpreted and 
applied with respect to those rights and principles.

(37) The undertakings concerned must be afforded the right 
to be heard by the Commission when proceedings have been 
initiated; the members of the management and supervisory 
bodies and the recognised representatives of the employees 
of the undertakings concerned, and interested third parties, 
must also be given the opportunity to be heard.

(38) In order properly to appraise concentrations, the 
Commission should have the right to request all neces-
sary information and to conduct all necessary inspections 
throughout the Community. To that end, and with a view to 
protecting competition effectively, the Commission’s powers 
of investigation need to be expanded. The Commission 
should, in particular, have the right to interview any persons 
who may be in possession of useful information and to 
record the statements made.

(39) In the course of an inspection, officials authorised 
by the Commission should have the right to ask for any 
information relevant to the subject matter and purpose of 
the inspection; they should also have the right to affix seals 
during inspections, particularly in circumstances where 
there are reasonable grounds to suspect that a concentra-
tion has been implemented without being notified; that 
incorrect, incomplete or misleading information has been 
supplied to the Commission; or that the undertakings or 
persons concerned have failed to comply with a condition 
or obligation imposed by decision of the Commission. 
In any event, seals should only be used in exceptional 
circumstances, for the period of time strictly necessary for 
the inspection, normally not for more than 48 hours.

(40) Without prejudice to the case-law of the Court of 
Justice, it is also useful to set out the scope of the control 
that the national judicial authority may exercise when it 
authorises, as provided by national law and as a precau-
tionary measure, assistance from law enforcement authori-
ties in order to overcome possible opposition on the part 
of the undertaking against an inspection, including the 
affixing of seals, ordered by Commission decision. It results 
from the case-law that the national judicial authority may 
in particular ask of the Commission further information 

5 OJ C 364, 18.12.2000, p. 1.

which it needs to carry out its control and in the absence 
of which it could refuse the authorisation. The case-law also 
confirms the competence of the national courts to control 
the application of national rules governing the implementa-
tion of coercive measures. The competent authorities of the 
Member States should cooperate actively in the exercise of 
the Commission’s investigative powers.

(41) When complying with decisions of the Commission, 
the undertakings and persons concerned cannot be forced 
to admit that they have committed infringements, but they 
are in any event obliged to answer factual questions and to 
provide documents, even if this information may be used to 
establish against themselves or against others the existence 
of such infringements.

(42) For the sake of transparency, all decisions of the 
Commission which are not of a merely procedural nature 
should be widely publicised. While ensuring preservation 
of the rights of defence of the undertakings concerned, in 
particular the right of access to the file, it is essential that busi-
ness secrets be protected. The confidentiality of information 
exchanged in the network and with the competent authorities 
of third countries should likewise be safeguarded.

(43) Compliance with this Regulation should be enforce-
able, as appropriate, by means of fines and periodic penalty 
payments. The Court of Justice should be given unlimited 
jurisdiction in that regard pursuant to Article 229 of the 
Treaty.

(44) The conditions in which concentrations, involving 
undertakings having their seat or their principal fields of 
activity in the Community, are carried out in third countries 
should be observed, and provision should be made for the 
possibility of the Council giving the Commission an appro-
priate mandate for negotiation with a view to obtaining 
non-discriminatory treatment for such undertakings.

(45) This Regulation in no way detracts from the collec-
tive rights of employees, as recognised in the undertak-
ings concerned, notably with regard to any obligation to 
inform or consult their recognised representatives under 
Community and national law.

(46) The Commission should be able to lay down detailed 
rules concerning the implementation of this Regulation in 
accordance with the procedures for the exercise of imple-
menting powers conferred on the Commission. For the 
adoption of such implementing provisions, the Commission 
should be assisted by an Advisory Committee composed 
of the representatives of the Member States as specified 
in Article 23,

has adopted this regulation:

Article 1 Scope

1. Without prejudice to Article 4(5) and Article 22, 
this Regulation shall apply to all concentrations with a 
Community dimension as defined in this Article.
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2. A concentration has a Community dimension where:

(a) the combined aggregate worldwide turnover of all the 
undertakings concerned is more than EUR 5000 million; 
and

(b) the aggregate Community-wide turnover of each of 
at least two of the undertakings concerned is more than 
EUR 250 million,

unless each of the undertakings concerned achieves more 
than two-thirds of its aggregate Community-wide turnover 
within one and the same Member State.

3. A concentration that does not meet the thresholds laid 
down in paragraph 2 has a Community dimension where:

(a) the combined aggregate worldwide turnover of all the 
undertakings concerned is more than EUR 2500 million;

(b) in each of at least three Member States, the combined 
aggregate turnover of all the undertakings concerned is 
more than EUR 100 million;

(c) in each of at least three Member States included for the 
purpose of point (b), the aggregate turnover of each of at 
least two of the undertakings concerned is more than EUR 
25 million; and

(d) the aggregate Community-wide turnover of each of 
at least two of the undertakings concerned is more than 
EUR 100 million,

unless each of the undertakings concerned achieves more 
than two-thirds of its aggregate Community-wide turnover 
within one and the same Member State.

4. On the basis of statistical data that may be regularly 
provided by the Member States, the Commission shall 
report to the Council on the operation of the thresholds 
and criteria set out in paragraphs 2 and 3 by 1 July 2009 and 
may present proposals pursuant to paragraph 5.

5. Following the report referred to in paragraph 4 and on 
a proposal from the Commission, the Council, acting by a 
qualified majority, may revise the thresholds and criteria 
mentioned in paragraph 3.

Article 2 Appraisal of concentrations

1. Concentrations within the scope of this Regulation 
shall be appraised in accordance with the objectives of this 
Regulation and the following provisions with a view to 
establishing whether or not they are compatible with the 
common market.

In making this appraisal, the Commission shall take into 
account:

(a) the need to maintain and develop effective competition 
within the common market in view of, among other things, 

the structure of all the markets concerned and the actual 
or potential competition from undertakings located either 
within or outwith the Community;

(b) the market position of the undertakings concerned and 
their economic and financial power, the alternatives available 
to suppliers and users, their access to supplies or markets, 
any legal or other barriers to entry, supply and demand 
trends for the relevant goods and services, the interests of 
the intermediate and ultimate consumers, and the develop-
ment of technical and economic progress provided that it 
is to consumers’ advantage and does not form an obstacle 
to competition.

2. A concentration which would not significantly impede 
effective competition in the common market or in a 
substantial part of it, in particular as a result of the creation 
or strengthening of a dominant position, shall be declared 
compatible with the common market.

3. A concentration which would significantly impede effec-
tive competition, in the common market or in a substantial 
part of it, in particular as a result of the creation or strength-
ening of a dominant position, shall be declared incompatible 
with the common market.

4. To the extent that the creation of a joint venture 
constituting a concentration pursuant to Article 3 has as 
its object or effect the coordination of the competitive 
behaviour of undertakings that remain independent, such 
coordination shall be appraised in accordance with the 
criteria of Article 81(1) and (3) of the Treaty, with a view 
to establishing whether or not the operation is compatible 
with the common market.

5. In making this appraisal, the Commission shall take into 
account in particular:

– whether two or more parent companies retain, to a signifi-
cant extent, activities in the same market as the joint venture 
or in a market which is downstream or upstream from that 
of the joint venture or in a neighbouring market closely 
related to this market,

– whether the coordination which is the direct consequence 
of the creation of the joint venture affords the undertakings 
concerned the possibility of eliminating competition in 
respect of a substantial part of the products or services in 
question.

Article 3 Definition of concentration

1. A concentration shall be deemed to arise where a change 
of control on a lasting basis results from:

(a) the merger of two or more previously independent 
undertakings or parts of undertakings, or

(b) the acquisition, by one or more persons already control-
ling at least one undertaking, or by one or more undertak-
ings, whether by purchase of securities or assets, by contract 
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or by any other means, of direct or indirect control of the 
whole or parts of one or more other undertakings.

2. Control shall be constituted by rights, contracts or any 
other means which, either separately or in combination and 
having regard to the considerations of fact or law involved, 
confer the possibility of exercising decisive influence on an 
undertaking, in particular by:

(a) ownership or the right to use all or part of the assets of 
an undertaking;

(b) rights or contracts which confer decisive influence on 
the composition, voting or decisions of the organs of an 
undertaking.

3. Control is acquired by persons or undertakings which:

(a) are holders of the rights or entitled to rights under the 
contracts concerned; or

(b) while not being holders of such rights or entitled to 
rights under such contracts, have the power to exercise the 
rights deriving therefrom.

4. The creation of a joint venture performing on a lasting 
basis all the functions of an autonomous economic entity 
shall constitute a concentration within the meaning of 
paragraph 1(b).

5. A concentration shall not be deemed to arise where:

(a) credit institutions or other financial institutions or 
insurance companies, the normal activities of which include 
transactions and dealing in securities for their own account 
or for the account of others, hold on a temporary basis 
securities which they have acquired in an undertaking with 
a view to reselling them, provided that they do not exercise 
voting rights in respect of those securities with a view to 
determining the competitive behaviour of that undertaking 
or provided that they exercise such voting rights only 
with a view to preparing the disposal of all or part of that 
undertaking or of its assets or the disposal of those securities 
and that any such disposal takes place within one year of 
the date of acquisition; that period may be extended by 
the Commission on request where such institutions or 
companies can show that the disposal was not reasonably 
possible within the period set;

(b) control is acquired by an office-holder according to the 
law of a Member State relating to liquidation, winding 
up, insolvency, cessation of payments, compositions or 
analogous proceedings;

(c) the operations referred to in paragraph 1(b) are carried out 
by the financial holding companies referred to in Article 5(3) 
of Fourth Council Directive 78/660/EEC of 25 July 1978 
based on Article 54(3) (g) of the Treaty on the annual 
accounts of certain types of companies6 provided however 

6 OJ L 222, 14. 8. 1978, p. 11. Directive as last amended by Directive 
2003/51/EC of the European Parliament and of the Council (OJ L 178, 
17.7.2003, p. 16).

that the voting rights in respect of the holding are exercised, 
in particular in relation to the appointment of members of the 
management and supervisory bodies of the undertakings in 
which they have holdings, only to maintain the full value of 
those investments and not to determine directly or indirectly 
the competitive conduct of those undertakings.

Article 4 Prior notification of concentrations and pre-
notification referral at the request of the notifying parties

1. Concentrations with a Community dimension defined in 
this Regulation shall be notified to the Commission prior 
to their implementation and following the conclusion of 
the agreement, the announcement of the public bid, or the 
acquisition of a controlling interest.

Notification may also be made where the undertakings 
concerned demonstrate to the Commission a good faith 
intention to conclude an agreement or, in the case of a 
public bid, where they have publicly announced an intention 
to make such a bid, provided that the intended agreement 
or bid would result in a concentration with a Community 
dimension.

For the purposes of this Regulation, the term “notified 
concentration” shall also cover intended concentrations 
notified pursuant to the second subparagraph. For the 
purposes of paragraphs 4 and 5 of this Article, the term 
“concentration” includes intended concentrations within 
the meaning of the second subparagraph.

2. A concentration which consists of a merger within the 
meaning of Article 3(1) (a) or in the acquisition of joint 
control within the meaning of Article 3(1) (b) shall be 
notified jointly by the parties to the merger or by those 
acquiring joint control as the case may be. In all other 
cases, the notification shall be effected by the person or 
undertaking acquiring control of the whole or parts of one 
or more undertakings.

3. Where the Commission finds that a notified concentra-
tion falls within the scope of this Regulation, it shall publish 
the fact of the notification, at the same time indicating the 
names of the undertakings concerned, their country of 
origin, the nature of the concentration and the economic 
sectors involved. The Commission shall take account of 
the legitimate interest of undertakings in the protection of 
their business secrets.

4. Prior to the notification of a concentration within the 
meaning of paragraph 1, the persons or undertakings 
referred to in paragraph 2 may inform the Commission, 
by means of a reasoned submission, that the concentration 
may significantly affect competition in a market within a 
Member State which presents all the characteristics of a 
distinct market and should therefore be examined, in whole 
or in part, by that Member State.

The Commission shall transmit this submission to all 
Member States without delay. The Member State referred 
to in the reasoned submission shall, within 15 working 
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days of receiving the submission, express its agreement 
or disagreement as regards the request to refer the case. 
Where that Member State takes no such decision within 
this period, it shall be deemed to have agreed.

Unless that Member State disagrees, the Commission, 
where it considers that such a distinct market exists, and that 
competition in that market may be significantly affected 
by the concentration, may decide to refer the whole or part 
of the case to the competent authorities of that Member 
State with a view to the application of that State’s national 
competition law.

The decision whether or not to refer the case in accordance 
with the third subparagraph shall be taken within 25 working 
days starting from the receipt of the reasoned submission by 
the Commission. The Commission shall inform the other 
Member States and the persons or undertakings concerned 
of its decision. If the Commission does not take a decision 
within this period, it shall be deemed to have adopted a 
decision to refer the case in accordance with the submission 
made by the persons or undertakings concerned.

If the Commission decides, or is deemed to have decided, 
pursuant to the third and fourth subparagraphs, to refer the 
whole of the case, no notification shall be made pursuant 
to paragraph 1 and national competition law shall apply. 
Article 9(6) to (9) shall apply mutatis mutandis.

5. With regard to a concentration as defined in Article 3 
which does not have a Community dimension within the 
meaning of Article 1 and which is capable of being reviewed 
under the national competition laws of at least three 
Member States, the persons or undertakings referred to in 
paragraph 2 may, before any notification to the competent 
authorities, inform the Commission by means of a reasoned 
submission that the concentration should be examined by 
the Commission.

The Commission shall transmit this submission to all 
Member States without delay.

Any Member State competent to examine the concentration 
under its national competition law may, within 15 working 
days of receiving the reasoned submission, express its 
disagreement as regards the request to refer the case.

Where at least one such Member State has expressed its 
disagreement in accordance with the third subparagraph 
within the period of 15 working days, the case shall not be 
referred. The Commission shall, without delay, inform all 
Member States and the persons or undertakings concerned 
of any such expression of disagreement.

Where no Member State has expressed its disagreement in 
accordance with the third subparagraph within the period 
of 15 working days, the concentration shall be deemed to 
have a Community dimension and shall be notified to the 
Commission in accordance with paragraphs 1 and 2. In 
such situations, no Member State shall apply its national 
competition law to the concentration.

6. The Commission shall report to the Council on the 
operation of paragraphs 4 and 5 by 1 July 2009. Following 
this report and on a proposal from the Commission, the 
Council, acting by a qualified majority, may revise para-
graphs 4 and 5.

Article 5 Calculation of turnover

1. Aggregate turnover within the meaning of this Regulation 
shall comprise the amounts derived by the undertakings 
concerned in the preceding financial year from the sale of 
products and the provision of services falling within the 
undertakings’ ordinary activities after deduction of sales 
rebates and of value added tax and other taxes directly 
related to turnover. The aggregate turnover of an under-
taking concerned shall not include the sale of products or 
the provision of services between any of the undertakings 
referred to in paragraph 4.

Turnover, in the Community or in a Member State, shall 
comprise products sold and services provided to undertak-
ings or consumers, in the Community or in that Member 
State as the case may be.

2. By way of derogation from paragraph 1, where the 
concentration consists of the acquisition of parts, whether 
or not constituted as legal entities, of one or more undertak-
ings, only the turnover relating to the parts which are the 
subject of the concentration shall be taken into account with 
regard to the seller or sellers.

However, two or more transactions within the meaning of 
the first subparagraph which take place within a two-year 
period between the same persons or undertakings shall be 
treated as one and the same concentration arising on the 
date of the last transaction.

3. In place of turnover the following shall be used:

(a) for credit institutions and other financial institutions, the 
sum of the following income items as defined in Council 
Directive 86/635/EEC7, after deduction of value added 
tax and other taxes directly related to those items, where 
appropriate:

(i) interest income and similar income;

(ii) income from securities:

– income from shares and other variable yield securities,

– income from participating interests,

– income from shares in affiliated undertakings;

(iii) commissions receivable;

(iv) net profit on financial operations;

(v) other operating income.

7 OJ L 372, 31. 12. 1986, p. 1. Directive as last amended by Directive 
2003/51/EC of the European Parliament and of the Council.
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The turnover of a credit or financial institution in the 
Community or in a Member State shall comprise the income 
items, as defined above, which are received by the branch or 
division of that institution established in the Community or 
in the Member State in question, as the case may be;

(b) for insurance undertakings, the value of gross premiums 
written which shall comprise all amounts received and 
receivable in respect of insurance contracts issued by or 
on behalf of the insurance undertakings, including also 
outgoing reinsurance premiums, and after deduction of 
taxes and parafiscal contributions or levies charged by 
reference to the amounts of individual premiums or the 
total volume of premiums; as regards Article 1(2) (b) and 
(3) (b), (c) and (d) and the final part of Article 1(2) and (3), 
gross premiums received from Community residents and 
from residents of one Member State respectively shall be 
taken into account.

4. Without prejudice to paragraph 2, the aggregate turnover 
of an undertaking concerned within the meaning of this 
Regulation shall be calculated by adding together the 
respective turnovers of the following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking concerned, 
directly or indirectly:

(i) owns more than half the capital or business assets, or

(ii) has the power to exercise more than half the voting 
rights, or

(iii) has the power to appoint more than half the members 
of the supervisory board, the administrative board or bodies 
legally representing the undertakings, or

(iv) has the right to manage the undertakings’ affairs;

(c) those undertakings which have in the undertaking 
concerned the rights or powers listed in (b);

(d) those undertakings in which an undertaking as referred 
to in (c) has the rights or powers listed in (b);

(e) those undertakings in which two or more undertakings 
as referred to in (a) to (d) jointly have the rights or powers 
listed in (b).

5. Where undertakings concerned by the concentration 
jointly have the rights or powers listed in paragraph 4(b), 
in calculating the aggregate turnover of the undertakings 
concerned for the purposes of this Regulation:

(a) no account shall be taken of the turnover resulting from 
the sale of products or the provision of services between the 
joint undertaking and each of the undertakings concerned 
or any other undertaking connected with any one of them, 
as set out in paragraph 4(b) to (e);

(b) account shall be taken of the turnover resulting from the 
sale of products and the provision of services between the 
joint undertaking and any third undertakings. This turnover 
shall be apportioned equally amongst the undertakings 
concerned.

Article 6 Examination of the notification and initiation 
of proceedings

1. The Commission shall examine the notification as soon 
as it is received.

(a) Where it concludes that the concentration notified does 
not fall within the scope of this Regulation, it shall record 
that finding by means of a decision.

(b) Where it finds that the concentration notified, although 
falling within the scope of this Regulation, does not raise 
serious doubts as to its compatibility with the common 
market, it shall decide not to oppose it and shall declare 
that it is compatible with the common market.

A decision declaring a concentration compatible shall be 
deemed to cover restrictions directly related and necessary 
to the implementation of the concentration.

(c) Without prejudice to paragraph 2, where the Commission 
finds that the concentration notified falls within the scope of 
this Regulation and raises serious doubts as to its compat-
ibility with the common market, it shall decide to initiate 
proceedings. Without prejudice to Article 9, such proceed-
ings shall be closed by means of a decision as provided for in 
Article 8(1) to (4), unless the undertakings concerned have 
demonstrated to the satisfaction of the Commission that they 
have abandoned the concentration.

2. Where the Commission finds that, following modifica-
tion by the undertakings concerned, a notified concentration 
no longer raises serious doubts within the meaning of 
paragraph 1(c), it shall declare the concentration compatible 
with the common market pursuant to paragraph 1(b).

The Commission may attach to its decision under para-
graph 1(b) conditions and obligations intended to ensure 
that the undertakings concerned comply with the commit-
ments they have entered into vis-à-vis the Commission with 
a view to rendering the concentration compatible with the 
common market.

3. The Commission may revoke the decision it took pursuant 
to paragraph 1(a) or (b) where:

(a) the decision is based on incorrect information for which 
one of the undertakings is responsible or where it has been 
obtained by deceit,

or

(b) the undertakings concerned commit a breach of an 
obligation attached to the decision.
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4. In the cases referred to in paragraph 3, the Commission 
may take a decision under paragraph 1, without being 
bound by the time limits referred to in Article 10(1).

5. The Commission shall notify its decision to the under-
takings concerned and the competent authorities of the 
Member States without delay.

Article 7 Suspension of concentrations

1. A concentration with a Community dimension as defined 
in Article 1, or which is to be examined by the Commission 
pursuant to Article 4(5), shall not be implemented either 
before its notification or until it has been declared compat-
ible with the common market pursuant to a decision under 
Articles 6(1) (b), 8(1) or 8(2), or on the basis of a presump-
tion according to Article 10(6).

2. Paragraph 1 shall not prevent the implementation of 
a public bid or of a series of transactions in securities 
including those convertible into other securities admitted 
to trading on a market such as a stock exchange, by which 
control within the meaning of Article 3 is acquired from 
various sellers, provided that:

(a) the concentration is notified to the Commission 
pursuant to Article 4 without delay; and

(b) the acquirer does not exercise the voting rights attached 
to the securities in question or does so only to maintain the 
full value of its investments based on a derogation granted 
by the Commission under paragraph 3.

3. The Commission may, on request, grant a derogation from 
the obligations imposed in paragraphs 1 or 2. The request 
to grant a derogation must be reasoned. In deciding on the 
request, the Commission shall take into account inter alia 
the effects of the suspension on one or more undertakings 
concerned by the concentration or on a third party and the 
threat to competition posed by the concentration. Such a 
derogation may be made subject to conditions and obliga-
tions in order to ensure conditions of effective competition. 
A derogation may be applied for and granted at any time, 
be it before notification or after the transaction.

4. The validity of any transaction carried out in contra-
vention of paragraph 1 shall be dependent on a decision 
pursuant to Article 6(1) (b) or Article 8(1), (2) or (3) or on 
a presumption pursuant to Article 10(6).

This Article shall, however, have no effect on the validity 
of transactions in securities including those convertible 
into other securities admitted to trading on a market such 
as a stock exchange, unless the buyer and seller knew or 
ought to have known that the transaction was carried out 
in contravention of paragraph 1.

Article 8 Powers of decision of the Commission

1. Where the Commission finds that a notified concentra-
tion fulfils the criterion laid down in Article 2(2) and, in 

the cases referred to in Article 2(4), the criteria laid down in 
Article 81(3) of the Treaty, it shall issue a decision declaring 
the concentration compatible with the common market.

A decision declaring a concentration compatible shall be 
deemed to cover restrictions directly related and necessary 
to the implementation of the concentration.

2. Where the Commission finds that, following modification 
by the undertakings concerned, a notified concentration 
fulfils the criterion laid down in Article 2(2) and, in the 
cases referred to in Article 2(4), the criteria laid down in 
Article 81(3) of the Treaty, it shall issue a decision declaring 
the concentration compatible with the common market.

The Commission may attach to its decision conditions 
and obligations intended to ensure that the undertakings 
concerned comply with the commitments they have entered 
into vis-à-vis the Commission with a view to rendering the 
concentration compatible with the common market.

A decision declaring a concentration compatible shall be 
deemed to cover restrictions directly related and necessary 
to the implementation of the concentration.

3. Where the Commission finds that a concentration 
fulfils the criterion defined in Article 2(3) or, in the cases 
referred to in Article 2(4), does not fulfil the criteria laid 
down in Article 81(3) of the Treaty, it shall issue a decision 
declaring that the concentration is incompatible with the 
common market.

4. Where the Commission finds that a concentration:

(a) has already been implemented and that concentration 
has been declared incompatible with the common market, 
or

(b) has been implemented in contravention of a condition 
attached to a decision taken under paragraph 2, which has 
found that, in the absence of the condition, the concentra-
tion would fulfil the criterion laid down in Article 2(3) or, 
in the cases referred to in Article 2(4), would not fulfil the 
criteria laid down in Article 81(3) of the Treaty,

the Commission may:

– require the undertakings concerned to dissolve the concen-
tration, in particular through the dissolution of the merger 
or the disposal of all the shares or assets acquired, so as to 
restore the situation prevailing prior to the implementation 
of the concentration; in circumstances where restoration of 
the situation prevailing before the implementation of the 
concentration is not possible through dissolution of the 
concentration, the Commission may take any other measure 
appropriate to achieve such restoration as far as possible,

– order any other appropriate measure to ensure that the 
undertakings concerned dissolve the concentration or take 
other restorative measures as required in its decision.
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In cases falling within point (a) of the first subparagraph, 
the measures referred to in that subparagraph may be 
imposed either in a decision pursuant to paragraph 3 or by 
separate decision.

5. The Commission may take interim measures appropriate 
to restore or maintain conditions of effective competition 
where a concentration:

(a) has been implemented in contravention of Article 7, and 
a decision as to the compatibility of the concentration with 
the common market has not yet been taken;

(b) has been implemented in contravention of a condition 
attached to a decision under Article 6(1) (b) or paragraph 2 
of this Article;

(c) has already been implemented and is declared incompat-
ible with the common market.

6. The Commission may revoke the decision it has taken 
pursuant to paragraphs 1 or 2 where:

(a) the declaration of compatibility is based on incorrect 
information for which one of the undertakings is respon-
sible or where it has been obtained by deceit; or

(b) the undertakings concerned commit a breach of an 
obligation attached to the decision.

7. The Commission may take a decision pursuant to para-
graphs 1 to 3 without being bound by the time limits 
referred to in Article 10(3), in cases where:

(a) it finds that a concentration has been implemented

(i) in contravention of a condition attached to a decision 
under Article 6(1) (b), or

(ii) in contravention of a condition attached to a deci-
sion taken under paragraph 2 and in accordance with 
Article 10(2), which has found that, in the absence of the 
condition, the concentration would raise serious doubts as 
to its compatibility with the common market; or

(b) a decision has been revoked pursuant to paragraph 6.

8. The Commission shall notify its decision to the under-
takings concerned and the competent authorities of the 
Member States without delay.

Article 9 Referral to the competent authorities of the 
Member States

1. The Commission may, by means of a decision notified 
without delay to the undertakings concerned and the 
competent authorities of the other Member States, refer a 
notified concentration to the competent authorities of the 
Member State concerned in the following circumstances.

2. Within 15 working days of the date of receipt of the copy 
of the notification, a Member State, on its own initiative 
or upon the invitation of the Commission, may inform 
the Commission, which shall inform the undertakings 
concerned, that:

(a) a concentration threatens to affect significantly competi-
tion in a market within that Member State, which presents 
all the characteristics of a distinct market, or

(b) a concentration affects competition in a market within 
that Member State, which presents all the characteristics of 
a distinct market and which does not constitute a substantial 
part of the common market.

3. If the Commission considers that, having regard to 
the market for the products or services in question and 
the geographical reference market within the meaning of 
paragraph 7, there is such a distinct market and that such 
a threat exists, either:

(a) it shall itself deal with the case in accordance with this 
Regulation; or

(b) it shall refer the whole or part of the case to the competent 
authorities of the Member State concerned with a view to the 
application of that State’s national competition law.

If, however, the Commission considers that such a distinct 
market or threat does not exist, it shall adopt a decision 
to that effect which it shall address to the Member State 
concerned, and shall itself deal with the case in accordance 
with this Regulation.

In cases where a Member State informs the Commission 
pursuant to paragraph 2(b) that a concentration affects 
competition in a distinct market within its territory that 
does not form a substantial part of the common market, 
the Commission shall refer the whole or part of the case 
relating to the distinct market concerned, if it considers that 
such a distinct market is affected.

4. A decision to refer or not to refer pursuant to paragraph 3 
shall be taken:

(a) as a general rule within the period provided for in 
Article 10(1), second subparagraph, where the Commission, 
pursuant to Article 6(1) (b), has not initiated proceedings; or

(b) within 65 working days at most of the notification of the 
concentration concerned where the Commission has initi-
ated proceedings under Article 6(1) (c), without taking the 
preparatory steps in order to adopt the necessary measures 
under Article 8(2), (3) or (4) to maintain or restore effective 
competition on the market concerned.

5. If within the 65 working days referred to in paragraph 4(b) 
the Commission, despite a reminder from the Member State 
concerned, has not taken a decision on referral in accordance 
with paragraph 3 nor has taken the preparatory steps referred 
to in paragraph 4(b), it shall be deemed to have taken a 
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decision to refer the case to the Member State concerned in 
accordance with paragraph 3(b).

6. The competent authority of the Member State concerned 
shall decide upon the case without undue delay.

Within 45 working days after the Commission’s referral, 
the competent authority of the Member State concerned 
shall inform the undertakings concerned of the result 
of the preliminary competition assessment and what 
further action, if any, it proposes to take. The Member 
State concerned may exceptionally suspend this time limit 
where necessary information has not been provided to it by 
the undertakings concerned as provided for by its national 
competition law.

Where a notification is requested under national law, the 
period of 45 working days shall begin on the working day 
following that of the receipt of a complete notification by 
the competent authority of that Member State.

7. The geographical reference market shall consist of the 
area in which the undertakings concerned are involved in 
the supply and demand of products or services, in which 
the conditions of competition are sufficiently homoge-
neous and which can be distinguished from neighbouring 
areas because, in particular, conditions of competition are 
appreciably different in those areas. This assessment should 
take account in particular of the nature and characteristics 
of the products or services concerned, of the existence of 
entry barriers or of consumer preferences, of appreciable 
differences of the undertakings’ market shares between the 
area concerned and neighbouring areas or of substantial 
price differences.

8. In applying the provisions of this Article, the Member 
State concerned may take only the measures strictly neces-
sary to safeguard or restore effective competition on the 
market concerned.

9. In accordance with the relevant provisions of the Treaty, 
any Member State may appeal to the Court of Justice, and in 
particular request the application of Article 243 of the Treaty, 
for the purpose of applying its national competition law.

Article 10 Time limits for initiating proceedings and for 
decisions

1. Without prejudice to Article 6(4), the decisions referred 
to in Article 6(1) shall be taken within 25 working days at 
most. That period shall begin on the working day following 
that of the receipt of a notification or, if the information 
to be supplied with the notification is incomplete, on the 
working day following that of the receipt of the complete 
information.

That period shall be increased to 35 working days where 
the Commission receives a request from a Member State 
in accordance with Article 9(2)or where, the undertakings 
concerned offer commitments pursuant to Article 6(2) with 

a view to rendering the concentration compatible with the 
common market.

2. Decisions pursuant to Article 8(1) or (2) concerning 
notified concentrations shall be taken as soon as it appears 
that the serious doubts referred to in Article 6(1) (c) have 
been removed, particularly as a result of modifications made 
by the undertakings concerned, and at the latest by the time 
limit laid down in paragraph 3.

3. Without prejudice to Article 8(7), decisions pursuant to 
Article 8(1) to (3) concerning notified concentrations shall 
be taken within not more than 90 working days of the date 
on which the proceedings are initiated. That period shall 
be increased to 105 working days where the undertakings 
concerned offer commitments pursuant to Article 8(2), 
second subparagraph, with a view to rendering the concen-
tration compatible with the common market, unless these 
commitments have been offered less than 55 working days 
after the initiation of proceedings.

The periods set by the first subparagraph shall likewise be 
extended if the notifying parties make a request to that 
effect not later than 15 working days after the initiation of 
proceedings pursuant to Article 6(1) (c). The notifying parties 
may make only one such request. Likewise, at any time 
following the initiation of proceedings, the periods set by 
the first subparagraph may be extended by the Commission 
with the agreement of the notifying parties. The total dura-
tion of any extension or extensions effected pursuant to this 
subparagraph shall not exceed 20 working days.

4. The periods set by paragraphs 1 and 3 shall exceptionally 
be suspended where, owing to circumstances for which 
one of the undertakings involved in the concentration is 
responsible, the Commission has had to request information 
by decision pursuant to Article 11 or to order an inspection 
by decision pursuant to Article 13.

The first subparagraph shall also apply to the period referred 
to in Article 9(4) (b).

5. Where the Court of Justice gives a judgment which 
annuls the whole or part of a Commission decision which is 
subject to a time limit set by this Article, the concentration 
shall be re-examined by the Commission with a view to 
adopting a decision pursuant to Article 6(1).

The concentration shall be re-examined in the light of 
current market conditions.

The notifying parties shall submit a new notification or 
supplement the original notification, without delay, where 
the original notification becomes incomplete by reason 
of intervening changes in market conditions or in the 
information provided. Where there are no such changes, 
the parties shall certify this fact without delay.

The periods laid down in paragraph 1 shall start on the 
working day following that of the receipt of complete 
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information in a new notification, a supplemented notifica-
tion, or a certification within the meaning of the third 
subparagraph.

The second and third subparagraphs shall also apply in the 
cases referred to in Article 6(4) and Article 8(7).

6. Where the Commission has not taken a decision in 
accordance with Article 6(1) (b), (c), 8(1), (2) or (3) within 
the time limits set in paragraphs 1 and 3 respectively, 
the concentration shall be deemed to have been declared 
compatible with the common market, without prejudice 
to Article 9.

Article 11 Requests for information

1. In order to carry out the duties assigned to it by this 
Regulation, the Commission may, by simple request or by 
decision, require the persons referred to in Article 3(1) (b), 
as well as undertakings and associations of undertakings, 
to provide all necessary information.

2. When sending a simple request for information to a 
person, an undertaking or an association of undertakings, 
the Commission shall state the legal basis and the purpose 
of the request, specify what information is required and 
fix the time limit within which the information is to be 
provided, as well as the penalties provided for in Article 14 
for supplying incorrect or misleading information.

3. Where the Commission requires a person, an undertaking 
or an association of undertakings to supply information by 
decision, it shall state the legal basis and the purpose of the 
request, specify what information is required and fix the 
time limit within which it is to be provided. It shall also 
indicate the penalties provided for in Article 14 and indicate 
or impose the penalties provided for in Article 15. It shall 
further indicate the right to have the decision reviewed by 
the Court of Justice.

4. The owners of the undertakings or their representa-
tives and, in the case of legal persons, companies or firms, 
or associations having no legal personality, the persons 
authorised to represent them by law or by their constitution, 
shall supply the information requested on behalf of the 
undertaking concerned. Persons duly authorised to act may 
supply the information on behalf of their clients. The latter 
shall remain fully responsible if the information supplied is 
incomplete, incorrect or misleading.

5. The Commission shall without delay forward a copy of 
any decision taken pursuant to paragraph 3 to the compe-
tent authorities of the Member State in whose territory the 
residence of the person or the seat of the undertaking or 
association of undertakings is situated, and to the competent 
authority of the Member State whose territory is affected. 
At the specific request of the competent authority of a 
Member State, the Commission shall also forward to that 
authority copies of simple requests for information relating 
to a notified concentration.

6. At the request of the Commission, the governments and 
competent authorities of the Member States shall provide 
the Commission with all necessary information to carry out 
the duties assigned to it by this Regulation.

7. In order to carry out the duties assigned to it by this 
Regulation, the Commission may interview any natural or 
legal person who consents to be interviewed for the purpose 
of collecting information relating to the subject matter of 
an investigation. At the beginning of the interview, which 
may be conducted by telephone or other electronic means, 
the Commission shall state the legal basis and the purpose 
of the interview.

Where an interview is not conducted on the premises of 
the Commission or by telephone or other electronic means, 
the Commission shall inform in advance the competent 
authority of the Member State in whose territory the 
interview takes place. If the competent authority of that 
Member State so requests, officials of that authority may 
assist the officials and other persons authorised by the 
Commission to conduct the interview.

Article 12 Inspections by the authorities of the Member 
States

1. At the request of the Commission, the competent author-
ities of the Member States shall undertake the inspections 
which the Commission considers to be necessary under 
Article 13(1), or which it has ordered by decision pursuant 
to Article 13(4). The officials of the competent authorities 
of the Member States who are responsible for conducting 
these inspections as well as those authorised or appointed 
by them shall exercise their powers in accordance with their 
national law.

2. If so requested by the Commission or by the competent 
authority of the Member State within whose territory the 
inspection is to be conducted, officials and other accompa-
nying persons authorised by the Commission may assist the 
officials of the authority concerned.

Article 13 The Commission’s powers of inspection

1. In order to carry out the duties assigned to it by this 
Regulation, the Commission may conduct all neces-
sary inspections of undertakings and associations of 
undertakings.

2. The officials and other accompanying persons authorised 
by the Commission to conduct an inspection shall have 
the power:

(a) to enter any premises, land and means of transport of 
undertakings and associations of undertakings;

(b) to examine the books and other records related to the 
business, irrespective of the medium on which they are stored;

(c) to take or obtain in any form copies of or extracts from 
such books or records;
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(d) to seal any business premises and books or records for 
the period and to the extent necessary for the inspection;

(e) to ask any representative or member of staff of the 
undertaking or association of undertakings for explanations 
on facts or documents relating to the subject matter and 
purpose of the inspection and to record the answers.

3. Officials and other accompanying persons authorised by 
the Commission to conduct an inspection shall exercise 
their powers upon production of a written authorisation 
specifying the subject matter and purpose of the inspec-
tion and the penalties provided for in Article 14, in the 
production of the required books or other records related 
to the business which is incomplete or where answers 
to questions asked under paragraph 2 of this Article are 
incorrect or misleading. In good time before the inspection, 
the Commission shall give notice of the inspection to the 
competent authority of the Member State in whose territory 
the inspection is to be conducted.

4. Undertakings and associations of undertakings are 
required to submit to inspections ordered by decision of 
the Commission. The decision shall specify the subject 
matter and purpose of the inspection, appoint the date on 
which it is to begin and indicate the penalties provided for 
in Articles 14 and 15 and the right to have the decision 
reviewed by the Court of Justice. The Commission shall take 
such decisions after consulting the competent authority of 
the Member State in whose territory the inspection is to 
be conducted.

5. Officials of, and those authorised or appointed by, the 
competent authority of the Member State in whose terri-
tory the inspection is to be conducted shall, at the request 
of that authority or of the Commission, actively assist the 
officials and other accompanying persons authorised by 
the Commission. To this end, they shall enjoy the powers 
specified in paragraph 2.

6. Where the officials and other accompanying persons 
authorised by the Commission find that an undertaking 
opposes an inspection, including the sealing of business 
premises, books or records, ordered pursuant to this Article, 
the Member State concerned shall afford them the neces-
sary assistance, requesting where appropriate the assistance 
of the police or of an equivalent enforcement authority, so 
as to enable them to conduct their inspection.

7. If the assistance provided for in paragraph 6 requires 
authorisation from a judicial authority according to national 
rules, such authorisation shall be applied for. Such authori-
sation may also be applied for as a precautionary measure.

8. Where authorisation as referred to in paragraph 7 is 
applied for, the national judicial authority shall ensure that 
the Commission decision is authentic and that the coercive 
measures envisaged are neither arbitrary nor excessive having 
regard to the subject matter of the inspection. In its control of 
proportionality of the coercive measures, the national judicial 
authority may ask the Commission, directly or through the 

competent authority of that Member State, for detailed 
explanations relating to the subject matter of the inspection. 
However, the national judicial authority may not call into 
question the necessity for the inspection nor demand that it 
be provided with the information in the Commission’s file. 
The lawfulness of the Commission’s decision shall be subject 
to review only by the Court of Justice.

Article 14 Fines

1. The Commission may by decision impose on the persons 
referred to in Article 3(1)b, undertakings or associations 
of undertakings, fines not exceeding 1% of the aggregate 
turnover of the undertaking or association of undertak-
ings concerned within the meaning of Article 5 where, 
intentionally or negligently:

(a) they supply incorrect or misleading information in a 
submission, certification, notification or supplement thereto, 
pursuant to Article 4, Article 10(5) or Article 22(3);

(b) they supply incorrect or misleading information in 
response to a request made pursuant to Article 11(2);

(c) in response to a request made by decision adopted 
pursuant to Article 11(3), they supply incorrect, incomplete 
or misleading information or do not supply information 
within the required time limit;

(d) they produce the required books or other records related 
to the business in incomplete form during inspections under 
Article 13, or refuse to submit to an inspection ordered by 
decision taken pursuant to Article 13(4);

(e) in response to a question asked in accordance with 
Article 13(2) (e),

– they give an incorrect or misleading answer,

– they fail to rectify within a time limit set by the 
Commission an incorrect, incomplete or misleading answer 
given by a member of staff, or

– they fail or refuse to provide a complete answer on facts 
relating to the subject matter and purpose of an inspection 
ordered by a decision adopted pursuant to Article 13(4);

(f ) seals affixed by officials or other accompanying persons 
authorised by the Commission in accordance with 
Article 13(2) (d) have been broken.

2. The Commission may by decision impose fines not 
exceeding 10% of the aggregate turnover of the undertaking 
concerned within the meaning of Article 5 on the persons 
referred to in Article 3(1)b or the undertakings concerned 
where, either intentionally or negligently, they:

(a) fail to notify a concentration in accordance with 
Articles 4 or 22(3) prior to its implementation, unless they 
are expressly authorised to do so by Article 7(2) or by a 
decision taken pursuant to Article 7(3);
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(b) implement a concentration in breach of Article 7;

(c) implement a concentration declared incompatible with 
the common market by decision pursuant to Article 8(3) 
or do not comply with any measure ordered by decision 
pursuant to Article 8(4) or (5);

(d) fail to comply with a condition or an obligation imposed 
by decision pursuant to Articles 6(1) (b), Article 7(3) or 
Article 8(2), second subparagraph.

3. In fixing the amount of the fine, regard shall be had to the 
nature, gravity and duration of the infringement.

4. Decisions taken pursuant to paragraphs 1, 2 and 3 shall 
not be of a criminal law nature.

Article 15 Periodic penalty payments

1. The Commission may by decision impose on the persons 
referred to in Article 3(1)b, undertakings or associations of 
undertakings, periodic penalty payments not exceeding 5% 
of the average daily aggregate turnover of the undertaking or 
association of undertakings concerned within the meaning 
of Article 5 for each working day of delay, calculated from 
the date set in the decision, in order to compel them:

(a) to supply complete and correct information which it 
has requested by decision taken pursuant to Article 11(3);

(b) to submit to an inspection which it has ordered by 
decision taken pursuant to Article 13(4);

(c) to comply with an obligation imposed by decision 
pursuant to Article 6(1) (b), Article 7(3) or Article 8(2), 
second subparagraph; or;

(d) to comply with any measures ordered by decision 
pursuant to Article 8(4) or (5).

2. Where the persons referred to in Article 3(1) (b), under-
takings or associations of undertakings have satisfied the 
obligation which the periodic penalty payment was intended 
to enforce, the Commission may fix the definitive amount 
of the periodic penalty payments at a figure lower than that 
which would arise under the original decision.

Article 16 Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction within 
the meaning of Article 229 of the Treaty to review deci-
sions whereby the Commission has fixed a fine or periodic 
penalty payments; it may cancel, reduce or increase the fine 
or periodic penalty payment imposed.

Article 17 Professional secrecy

1. Information acquired as a result of the application of 
this Regulation shall be used only for the purposes of the 
relevant request, investigation or hearing.

2. Without prejudice to Article 4(3), Articles 18 and 20, the 
Commission and the competent authorities of the Member 
States, their officials and other servants and other persons 
working under the supervision of these authorities as well 
as officials and civil servants of other authorities of the 
Member States shall not disclose information they have 
acquired through the application of this Regulation of the 
kind covered by the obligation of professional secrecy.

3. Paragraphs 1 and 2 shall not prevent publication of 
general information or of surveys which do not contain 
information relating to particular undertakings or associa-
tions of undertakings.

Article 18 Hearing of the parties and of third persons

1. Before taking any decision provided for in Article 6(3), 
Article 7(3), Article 8(2) to (6), and Articles 14 and 15, 
the Commission shall give the persons, undertakings and 
associations of undertakings concerned the opportunity, at 
every stage of the procedure up to the consultation of the 
Advisory Committee, of making known their views on the 
objections against them.

2. By way of derogation from paragraph 1, a decision 
pursuant to Articles 7(3) and 8(5) may be taken provision-
ally, without the persons, undertakings or associations of 
undertakings concerned being given the opportunity to 
make known their views beforehand, provided that the 
Commission gives them that opportunity as soon as possible 
after having taken its decision.

3. The Commission shall base its decision only on objections 
on which the parties have been able to submit their observa-
tions. The rights of the defence shall be fully respected in the 
proceedings. Access to the file shall be open at least to the 
parties directly involved, subject to the legitimate interest 
of undertakings in the protection of their business secrets.

4. In so far as the Commission or the competent authorities 
of the Member States deem it necessary, they may also 
hear other natural or legal persons. Natural or legal persons 
showing a sufficient interest and especially members of the 
administrative or management bodies of the undertak-
ings concerned or the recognised representatives of their 
employees shall be entitled, upon application, to be heard.

Article 19 Liaison with the authorities of the Member 
States

1. The Commission shall transmit to the competent authori-
ties of the Member States copies of notifications within 
three working days and, as soon as possible, copies of the 
most important documents lodged with or issued by the 
Commission pursuant to this Regulation. Such documents 
shall include commitments offered by the undertakings 
concerned vis-à-vis the Commission with a view to rendering 
the concentration compatible with the common market 
pursuant to Article 6(2) or Article 8(2), second subparagraph.
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2. The Commission shall carry out the procedures set out 
in this Regulation in close and constant liaison with the 
competent authorities of the Member States, which may 
express their views upon those procedures. For the purposes 
of Article 9 it shall obtain information from the competent 
authority of the Member State as referred to in paragraph 2 
of that Article and give it the opportunity to make known 
its views at every stage of the procedure up to the adoption 
of a decision pursuant to paragraph 3 of that Article; to that 
end it shall give it access to the file.

3. An Advisory Committee on concentrations shall 
be consulted before any decision is taken pursuant to 
Article 8(1) to (6), Articles 14 or 15 with the exception of 
provisional decisions taken in accordance with Article 18(2).

4. The Advisory Committee shall consist of representatives 
of the competent authorities of the Member States. Each 
Member State shall appoint one or two representatives; if 
unable to attend, they may be replaced by other representa-
tives. At least one of the representatives of a Member State 
shall be competent in matters of restrictive practices and 
dominant positions.

5. Consultation shall take place at a joint meeting convened 
at the invitation of and chaired by the Commission. A 
summary of the case, together with an indication of the 
most important documents and a preliminary draft of the 
decision to be taken for each case considered, shall be sent 
with the invitation. The meeting shall take place not less 
than 10 working days after the invitation has been sent. The 
Commission may in exceptional cases shorten that period as 
appropriate in order to avoid serious harm to one or more 
of the undertakings concerned by a concentration.

6. The Advisory Committee shall deliver an opinion on the 
Commission’s draft decision, if necessary by taking a vote. 
The Advisory Committee may deliver an opinion even if 
some members are absent and unrepresented. The opinion 
shall be delivered in writing and appended to the draft 
decision. The Commission shall take the utmost account 
of the opinion delivered by the Committee. It shall inform 
the Committee of the manner in which its opinion has been 
taken into account.

7. The Commission shall communicate the opinion of 
the Advisory Committee, together with the decision, to 
the addressees of the decision. It shall make the opinion 
public together with the decision, having regard to the 
legitimate interest of undertakings in the protection of 
their business secrets.

Article 20 Publication of decisions

1. The Commission shall publish the decisions which 
it takes pursuant to Article 8(1) to (6), Articles 14 and 
15 with the exception of provisional decisions taken in 
accordance with Article 18(2) together with the opinion 
of the Advisory Committee in the Official Journal of the 
European Union.

2. The publication shall state the names of the parties and 
the main content of the decision; it shall have regard to 
the legitimate interest of undertakings in the protection of 
their business secrets.

Article 21 Application of the Regulation and jurisdiction

1. This Regulation alone shall apply to concentrations 
as defined in Article 3, and Council Regulations (EC) 
No 1/20038, (EEC) No 1017/689, (EEC) No 4056/8610 
and (EEC) No 3975/8711 shall not apply, except in relation 
to joint ventures that do not have a Community dimension 
and which have as their object or effect the coordination 
of the competitive behaviour of undertakings that remain 
independent.

2. Subject to review by the Court of Justice, the Commission 
shall have sole jurisdiction to take the decisions provided 
for in this Regulation.

3. No Member State shall apply its national legislation on 
competition to any concentration that has a Community 
dimension.

The first subparagraph shall be without prejudice to any 
Member State’s power to carry out any enquiries necessary 
for the application of Articles 4(4), 9(2) or after referral, 
pursuant to Article 9(3), first subparagraph, indent (b), or 
Article 9(5), to take the measures strictly necessary for the 
application of Article 9(8).

4. Notwithstanding paragraphs 2 and 3, Member States may 
take appropriate measures to protect legitimate interests 
other than those taken into consideration by this Regulation 
and compatible with the general principles and other 
provisions of Community law.

Public security, plurality of the media and prudential rules 
shall be regarded as legitimate interests within the meaning 
of the first subparagraph.

Any other public interest must be communicated to the 
Commission by the Member State concerned and shall 
be recognised by the Commission after an assessment 
of its compatibility with the general principles and other 
provisions of Community law before the measures referred 
to above may be taken. The Commission shall inform the 
Member State concerned of its decision within 25 working 
days of that communication.

Article 22 Referral to the Commission

1. One or more Member States may request the Commission 
to examine any concentration as defined in Article 3 that 
does not have a Community dimension within the meaning 

8 OJ L 1, 4.1.2003, p. 1.
9 OJ L 175, 23. 7. 1968, p. 1. Regulation as last amended by Regulation 
(EC) No 1/2003 (OJ L 1, 4.1.2003, p. 1).
10 OJ L 378, 31. 12. 1986, p. 4. Regulation as last amended by Regulation 
(EC) No 1/2003.
11 OJ L 374. 31. 12. 1987, p. 1. Regulation as last amended by Regulation 
(EC) No 1/2003.
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of Article 1 but affects trade between Member States and 
threatens to significantly affect competition within the 
territory of the Member State or States making the request.

Such a request shall be made at most within 15 working 
days of the date on which the concentration was notified, 
or if no notification is required, otherwise made known to 
the Member State concerned.

2. The Commission shall inform the competent authorities 
of the Member States and the undertakings concerned of 
any request received pursuant to paragraph 1 without delay.

Any other Member State shall have the right to join the 
initial request within a period of 15 working days of being 
informed by the Commission of the initial request.

All national time limits relating to the concentration shall 
be suspended until, in accordance with the procedure set out 
in this Article, it has been decided where the concentration 
shall be examined. As soon as a Member State has informed 
the Commission and the undertakings concerned that it 
does not wish to join the request, the suspension of its 
national time limits shall end.

3. The Commission may, at the latest 10 working days 
after the expiry of the period set in paragraph 2, decide to 
examine, the concentration where it considers that it affects 
trade between Member States and threatens to significantly 
affect competition within the territory of the Member State 
or States making the request. If the Commission does not 
take a decision within this period, it shall be deemed to 
have adopted a decision to examine the concentration in 
accordance with the request.

The Commission shall inform all Member States and the 
undertakings concerned of its decision. It may request the 
submission of a notification pursuant to Article 4.

The Member State or States having made the request shall 
no longer apply their national legislation on competition 
to the concentration.

4. Article 2, Article 4(2) to (3), Articles 5, 6, and 8 to 21 
shall apply where the Commission examines a concentration 
pursuant to paragraph 3. Article 7 shall apply to the extent 
that the concentration has not been implemented on the 
date on which the Commission informs the undertakings 
concerned that a request has been made.

Where a notification pursuant to Article 4 is not required, 
the period set in Article 10(1) within which proceedings 
may be initiated shall begin on the working day following 
that on which the Commission informs the undertakings 
concerned that it has decided to examine the concentration 
pursuant to paragraph 3.

5. The Commission may inform one or several Member 
States that it considers a concentration fulfils the criteria in 
paragraph 1. In such cases, the Commission may invite that 

Member State or those Member States to make a request 
pursuant to paragraph 1.

Article 23 Implementing provisions

1. The Commission shall have the power to lay down in 
accordance with the procedure referred to in paragraph 2:

(a) implementing provisions concerning the form, content 
and other details of notifications and submissions pursuant 
to Article 4;

(b) implementing provisions concerning time limits 
pursuant to Article 4(4), (5) Articles 7, 9, 10 and 22;

(c) the procedure and time limits for the submission and 
implementation of commitments pursuant to Article 6(2) 
and Article 8(2);

(d) implementing provisions concerning hearings pursuant 
to Article 18.

2. The Commission shall be assisted by an Advisory 
Committee, composed of representatives of the Member 
States.

(a) Before publishing draft implementing provisions and 
before adopting such provisions, the Commission shall 
consult the Advisory Committee.

(b) Consultation shall take place at a meeting convened at 
the invitation of and chaired by the Commission. A draft of 
the implementing provisions to be taken shall be sent with 
the invitation. The meeting shall take place not less than 10 
working days after the invitation has been sent.

(c) The Advisory Committee shall deliver an opinion on 
the draft implementing provisions, if necessary by taking a 
vote. The Commission shall take the utmost account of the 
opinion delivered by the Committee.

Article 24 Relations with third countries

1. The Member States shall inform the Commission of any 
general difficulties encountered by their undertakings with 
concentrations as defined in Article 3 in a third country.

2. Initially not more than one year after the entry into 
force of this Regulation and, thereafter periodically, the 
Commission shall draw up a report examining the treatment 
accorded to undertakings having their seat or their principal 
fields of activity in the Community, in the terms referred 
to in paragraphs 3 and 4, as regards concentrations in third 
countries. The Commission shall submit those reports to 
the Council, together with any recommendations.

3. Whenever it appears to the Commission, either on the 
basis of the reports referred to in paragraph 2 or on the 
basis of other information, that a third country does not 
grant undertakings having their seat or their principal 
fields of activity in the Community, treatment comparable 
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to that granted by the Community to undertakings from 
that country, the Commission may submit proposals to the 
Council for an appropriate mandate for negotiation with a 
view to obtaining comparable treatment for undertakings 
having their seat or their principal fields of activity in the 
Community.

4. Measures taken under this Article shall comply with 
the obligations of the Community or of the Member 
States, without prejudice to Article 307 of the Treaty, under 
international agreements, whether bilateral or multilateral.

Article 25 Repeal

1. Without prejudice to Article 26(2), Regulations (EEC) 
No 4064/89 and (EC) No 1310/97 shall be repealed with 
effect from 1 May 2004.

2. References to the repealed Regulations shall be construed 
as references to this Regulation and shall be read in accor-
dance with the correlation table in the Annex.

Article 26 Entry into force and transitional provisions

1. This Regulation shall enter into force on the 20th day 
following that of its publication in the Official Journal of 
the European Union.

It shall apply from 1 May 2004.

2. Regulation (EEC) No 4064/89 shall continue to apply to 
any concentration which was the subject of an agreement 
or announcement or where control was acquired within the 
meaning of Article 4(1) of that Regulation before the date 
of application of this Regulation, subject, in particular, to the 
provisions governing applicability set out in Article 25(2) 
and (3) of Regulation (EEC) No 4064/89 and Article 2 of 
Regulation (EEC) No 1310/97.

3. As regards concentrations to which this Regulation 
applies by virtue of accession, the date of accession shall be 
substituted for the date of application of this Regulation.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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II. Scope of control

38. Commission Communication No 2008/C 95/01 of 10 July 2007, Consolidated 
Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control 
of concentrations between undertakings

A. Introduction

(1) The purpose of this Notice is to provide guidance as 
to jurisdictional issues under Council Regulation (EC) 
No 139/2004, OJ L 24, 29.1.2003, page 1 (the Merger 
Regulation) 1. This formal guidance should enable firms to 
establish more quickly, in advance of any contact with the 
Commission, whether and to what extent their operations 
may be covered by Community control of concentrations.

(2) This Notice replaces the Notice on the concept of 
concentration 2, the Notice on the concept of full-function 
joint ventures 3, the Notice on the concept of undertakings 
concerned 4 and the Notice on calculation of turnover 5.

(3) This Notice deals with the concepts of a concentration 
and of a full-function joint venture, undertakings concerned 
and the calculation of turnover as set out in Articles 1, 3 
and 5 of the Merger Regulation. Issues concerning referrals 
are dealt with in the Notice on referrals 6. The Commission’s 
interpretation of Articles 1, 3 and 5 in the present Notice is 
without prejudice to the interpretation which may be given 
by the Court of Justice or by the Court of First Instance of 
the European Communities.

(4) The guidance set out in this Notice reflects the 
Commission’s experience in applying the recast Merger 

Regulation and the former Merger Regulation since the 
latter entered into force on 21 September 1990. The general 
principles governing the issues dealt with in this Notice 
have not been changed by the entry into force of Regulation 
(EC) No 139/2004, but where changes have occurred, the 
Notice deals with them explicitly. The principles contained 
in the Notice will be applied and further developed by the 
Commission in individual cases.

(5) According to Article 1, the Merger Regulation only 
applies to operations that satisfy two conditions. First, 
there must be a concentration of two or more undertakings 
within the meaning of Article 3 of the Merger Regulation. 
Secondly, the turnover of the undertakings concerned, 
calculated in accordance with Article 5, must satisfy the 
thresholds set out in Article 1 of the Regulation. The notion 
of a concentration (including the particular requirements 
for joint ventures), as the first condition, is dealt with under 
Part B; the identification of undertakings concerned and 
the calculation of their turnover as relevant for the second 
condition are dealt with under Part C.

(6) The Commission addresses the question of its jurisdic-
tion over a concentration in decisions according to Article 6 
of the Merger Regulation 7.

B. The concept of concentration

(7) According to Article 3(1) of the Merger Regulation, 
a concentration only covers operations where a change 
of control in the undertakings concerned occurs on a 
lasting basis. Recital 20 in the preamble to the Merger 
Regulation further explains that the concept of concentra-
tion is intended to relate to operations which bring about 
a lasting change in the structure of the market. Because the 
test in Article 3 is centred on the concept of control, the 
existence of a concentration is to a great extent determined 
by qualitative rather than quantitative criteria.

(8) Article 3(1) of the Merger Regulation defines two 
categories of concentrations:

– those arising from a merger between previously indepen-
dent undertakings (point (a)); 

– those arising from an acquisition of control (point (b)). 

These are treated respectively in Sections I and II below.

I. Mergers between previously independent 
undertakings

(9) A merger within the meaning of Article 3(1) (a) of the 
Merger Regulation occurs when two or more independent 
undertakings amalgamate into a new undertaking and cease 
to exist as separate legal entities. A merger may also occur 

1 Where it is necessary in this Notice to distinguish between Regulation 
139/2004 and Council Regulation (EEC) No 4064/89 (OJ L 395, 
30.12.1989, corrected version in OJ L 257, 21.9.1990, p. 13, Regulation 
last amended by Regulation (EC) No 1310/97, OJ L 180, 9.7.1997, p. 1, 
corrigendum in OJ L 40, 13.2.1998, p. 17), the former will be referred 
to as the ‘recast Merger Regulation’ whereas the latter will be referred 
to as the ‘former Merger Regulation’. Articles without reference refer 
to the recast Merger Regulation.
2 OJ C 66, 2.3.1998, p. 5.
3 OJ C 66, 2.3.1998, p. 1.
4 OJ C 66, 2.3.1998, p. 14.
5 OJ C 66, 2.3.1998, p. 25.
6 OJ C 56, 5.3.2005, p. 2.

7 See also opinion of AG Kokott in Case C-202/06 Cementbouw v 
Commission of 26 April 2007, paragraph 56 (not yet reported).
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when an undertaking is absorbed by another, the latter 
retaining its legal identity while the former ceases to exist 
as a legal entity 8.

(10) A merger within the meaning of Article 3(1) (a) may 
also occur where, in the absence of a legal merger, the 
combining of the activities of previously independent 
undertakings results in the creation of a single economic 
unit 9. This may arise in particular where two or more under-
takings, while retaining their individual legal personalities, 
establish contractually a common economic management 10 
or the structure of a dual listed company 11. If this leads to a 
de facto amalgamation of the undertakings concerned into 
a single economic unit, the operation is considered to be a 
merger. A prerequisite for the determination of such a de 
facto merger is the existence of a permanent, single economic 
management. Other relevant factors may include internal 
profit and loss compensation or a revenue distribution as 
between the various entities within the group, and their joint 
liability or external risk sharing. The de facto amalgamation 
may be solely based on contractual arrangements 12, but it 
can also be reinforced by cross-shareholdings between the 
undertakings forming the economic unit.

II. Acquisition of control

1. Concept of control

1.1. Person or undertaking acquiring control

(11) Article 3 (1) (b) provides that a concentration occurs 
in the case of an acquisition of control. Such control may 
be acquired by one undertaking acting alone or by several 
undertakings acting jointly.

Person controlling another undertaking

(12) Control may also be acquired by a person in circum-
stances where that person already controls (whether solely 
or jointly) at least one other undertaking or, alternatively, 
by a combination of persons (which control another under-
taking) and undertakings. The term ‘person’ in this context 
extends to public bodies 13 and private entities, as well as 
natural persons. Acquisitions of control by natural persons 

are only considered to bring about a lasting change in the 
structure of the undertakings concerned if those natural 
persons carry out further economic activities on their own 
account or if they control at least one other undertaking 14.

Acquirer of control

(13) Control is normally acquired by persons or undertak-
ings which are the holders of the rights or are entitled to 
rights conferring control under the contracts concerned 
(Article 3(3) (a)). However, there are also situations where 
the formal holder of a controlling interest differs from the 
person or undertaking having in fact the real power to 
exercise the rights resulting from this interest. This may be 
the case, for example, where an undertaking uses another 
person or undertaking for the acquisition of a controlling 
interest and has the power to exercise the rights conferring 
control through this person or undertaking,

i.e. the latter is formally the holder of the rights, but acts 
only as a vehicle. In such a situation, control is acquired by 
the undertaking which in reality is behind the operation and 
in fact enjoys the power to control the target undertaking 
(Article 3(3) (b)). The Court of First Instance concluded from 
this provision that control held by commercial companies can 
be attributed to their exclusive shareholder, their majority 
shareholders or to those jointly controlling the companies 
since these companies comply in any event with the decisions 
of those shareholders 15. A controlling shareholding which is 
held by different entities in a group is normally attributed to 
the undertaking exercising control over the different formal 
holders of the rights. In other cases, the evidence needed 
to establish this type of indirect control may include, either 
separately or in combination and to be assessed on a case-by-
case basis, factors such as shareholdings, contractual relations, 
source of financing or family links 16.

Acquisition of control by investment funds

(14) Specific issues may arise in the case of acquisitions of 
control by investment funds. The Commission will analyse 
structures involving investment funds on a case-by-case 
basis, but some general features of such structures can be 
set out on the basis of the Commission’s past experience.

(15) Investment funds are often set up in the legal form 
of limited partnerships, in which the investors partici-
pate as limited partners and normally do not exercise 
control, either individually or collectively. The investment 
funds usually acquire the shares and voting rights which 
confer control over the portfolio companies. Depending 

13 Including the State itself, e.g. Case IV/M.157 - Air France/Sabena, of 
5 October 1992 in relation to the Belgian State, or other public bodies such 
as the Treuhandanstalt in Case IV/M.308 - Kali und Salz/MDK/Treuhand, 
of 14 December 1993. See, however, recital 22 of the Merger Regulation.
14 Case IV/M.82 - Asko/Jakobs/Adia of 16 May 1991 including a private 
individual as undertaking concerned.; Case COMP/M3762 - Apax/Travelex 
of 16 June 2005 in which a private individual acquiring joint control was not 
considered an undertaking concerned.
15 Judgment in Case T-282/02 Cementbouw v Commission, paragraph 72, 
[2006] ECR II-319.
16 See Case M.754 - Anglo American Corporation/Lonrho of 23 April 
1997.

8 See, for example, Case COMP/M. 1673 - Veba/VIAG of 13 June 2000; 
Case COMP/M.1806 - AstraZeneca/Novartis of 26 July 2000; Case 
COMP/M.2208 - Chevron/Texaco of 26 January 2001; and Case IV/M.1383 
- Exxon/Mobil of 29 September 1999. A merger in the meaning of 
Article 3(1) (a) is not deemed to occur if a target company is merged with a 
subsidiary of the acquiring company to the effect that the parent company 
acquires control of the target undertaking under Article 3(1) (b), see Case 
COMP/M.2510 - Cendant/Galileo of 24 September 2001.
9 In determining the previous independence of undertakings, the issue of 
control may be relevant as the merger might otherwise only be an internal 
restructuring within the group. In this specific context, the assessment of 
control also follows the general concept set out below and includes de jure 
as well as de facto control.
10 This could apply for example in the case of a ‘Gleichordnungskonzern’ 
in German law, certain ‘Groupements d’Intérêt Economique’ in French 
law, and the amalgamation of partnerships, as in Case IV/M.1016 - Price 
Waterhouse/ Coopers&Lybrand of 20 May 1998.
11 Case IV/M.660 - RTZ/CRA of 7 December 1995; Case COMP/M.3071 
- Carnival Corporation/P&O Princess II of 24 July 2002.
12 See Case IV/M.1016 - Price Waterhouse/Coopers&Lybrand of 20 
May 1998; Case COMP/M.2824 - Ernst & Young/ Andersen Germany of 
27 August 2002.
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on the circumstances, control is normally exercised by 
the investment company which has set up the fund as the 
fund itself is typically a mere investment vehicle; in more 
exceptional circumstances, control may be exercised by 
the fund itself. The investment company usually exercises 
control by means of the organisational structure, e.g. by 
controlling the general partner of fund partnerships, or by 
contractual arrangements, such as advisory agreements, or 
by a combination of both. This may be the case even if the 
investment company itself does not own the company acting 
as a general partner, but their shares are held by natural 
persons (who may be linked to the investment company) or 
by a trust. Contractual arrangements with the investment 
company, in particular advisory agreements, will become 
even more important if the general partner does not have 
any own resources and personnel for the management of 
the portfolio companies, but only constitutes a company 
structure whose acts are performed by persons linked to the 
investment company. In these circumstances, the investment 
company normally acquires indirect control within the 
meaning of Article 3(1) (b) and 3(3) (b) of the Merger 
Regulation, and has the power to exercise the rights which 
are directly held by the investment fund 17.

1.2. Means of control

(16) Control is defined by Article 3(2) of the Merger 
Regulation as the possibility of exercising decisive influence 
on an undertaking. It is therefore not necessary to show 
that the decisive influence is or will be actually exercised. 
However, the possibility of exercising that influence must be 
effective 18. Article 3(2) further provides that the possibility 
of exercising decisive influence on an undertaking can exist 
on the basis of rights, contracts or any other means, either 
separately or in combination, and having regard to the 
considerations of fact and law involved. A concentration 
therefore may occur on a legal or a de facto basis, may take 
the form of sole or joint control, and extend to the whole 
or parts of one or more undertakings (cf. Article 3(1) (b)). 

Control by the acquisition of shares or assets

(17) Whether an operation gives rise to an acquisition 
of control therefore depends on a number of legal and/ 
or factual elements. The most common means for the 
acquisition of control is the acquisition of shares, possibly 
combined with a shareholders’ agreement in cases of joint 
control, or the acquisition of assets.

Control on a contractual basis

(18) Control can also be acquired on a contractual basis. 
In order to confer control, the contract must lead to a similar 
control of the management and the resources of the other 
undertaking as in the case of acquisition of shares or assets. 
In addition to transferring control over the management 
and the resources, such contracts must be characterised by a 

very long duration (ordinarily without a possibility of early 
termination for the party granting the contractual rights). 
Only such contracts can result in a structural change in the 
market 19. Examples of such contracts are organisational 
contracts under national company law 20 or other types of 
contracts, e.g. in the form of agreements for the lease of the 
business, giving the acquirer control over the management 
and the resources despite the fact that property rights or 
shares are not transferred. In this respect, Article 3(2) (a) 
specifies that control may also be constituted by a right to 
use the assets of an undertaking 21. Such contracts may also 
lead to a situation of joint control if both the owner of the 
assets as well as the undertaking controlling the manage-
ment enjoy veto rights over strategic business decisions 22.

Control by other means

(19) In line with these considerations, franchising agree-
ments as such do not normally confer control over the 
franchisee’s business on the franchisor. The franchisee 
usually exploits the entrepreneurial resources on its own 
account even if essential parts of the assets may belong to 
the franchisor 23. Furthermore, purely financial agreements, 
such as sale-and-lease-back transactions with arrangements 
for a buyback of the assets at the end of the term, do not 
normally constitute a concentration as they do not change 
control over the management and the resources.

(20) Furthermore, control can also be established by any 
other means. Purely economic relationships may play a 
decisive role for the acquisition of control. In exceptional 
circumstances, a situation of economic dependence may 
lead to control on a de facto basis where, for example, 
very important long-term supply agreements or credits 
provided by suppliers or customers, coupled with structural 
links, confer decisive influence 24. In such a situation, the 
Commission will carefully analyse whether such economic 

19 In Case COMP/M.3858 - Lehman Brothers/SCG/Starwood/Le Meridien 
of 20 July 2005 the management agreements had a duration of 10-15 years; 
in Case COMP/M.2632 - Deutsche Bahn/ECT International/United Depots/
JV of 11 February 2002 the contract had a duration of 8 years.
20 Examples of such specific contracts under national company law are the 
‘Beherrschungsvertrag’ in German law or the ‘Contrato de subordinação’ 
in Portuguese law; such contracts do not exist in all Member States.
21 See Case COMP/M.2060 - Bosch/Rexroth of 12 January 2001 
concerning a control contract (Beherrschungsvertrag) in combination 
with a business lease; Case COMP/M.3136 - GE/Agfa NDT of 5 December 
2003 concerning a specific contract to transfer control over entrepreneurial 
resources, management and risks; Case COMP/M.2632 - Deutsche Bahn/
ECT International/United Depots/JV of 11 February 2002 concerning a 
business lease.
22 Case COMP/M.3858 - Lehman Brothers/SCG/Starwood/Le Meridien of 
20 July 2005; see also case IV/M.126 - Accor/Wagon-Lits of 28 April 1992 
in the context of Article 5(4) (b) of the Merger Regulation.
23 Case M.940 - UBS/Mister Minit, in the context of Article 5(4) (b) of the 
Merger Regulation. For the treatment of franchising relationships in the 
competitive assessment, see Case COMP/M.4220 - Food Service Project/Tele 
Pizza of 6 June 2006. The situation in Case IV/M.126 - Accor/Wagon-Lits of 
28 April 1992 has to be distinguished from franchising agreements. In this 
case, again in the context of Article 5(4) (b), the hotel company had a right 
to manage also hotels in which it only owned a minority stake as it had 
entered into long-term hotel management agreements giving it decisive 
influence over the day-to-day operations of these hotels, including decisions 
on budgetary matters.
24 See Case IV/M.794 - Coca-Cola/Amalgamated Beverages GB of 
22 January 1997; Case IV/ECSC.1031 - US/Sollac/ Bamesa of 28 July 
1993; Case IV/M.625 - Nordic Capital/Transpool of 23 August 1995; for 
the criteria see also Case IV/M.697 - Lockheed Martin Corporation/Loral 
Corporation, of 27 March 1996.

17 This structure also has an effect on how the turnover is calculated in 
situations involving investment funds, see paragraphs 189ff.
18 Judgment in Case T-282/02 Cementbouw v Commission, para-
graph 58, [2006] ECR II-319
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links, combined with other links, are sufficient to lead to a 
change of control on a lasting basis 25.

(21) There may be an acquisition of control even if it is not 
the declared intention of the parties or if the acquirer is only 
passive and the acquisition of control is triggered by action 
of third parties. Examples are situations where the change 
of control results from the inheritance of a shareholder or 
where the exit of a shareholder triggers a change of control, in 
particular a change from joint to sole control 26. Article 3 (1) (b) 
covers such scenarios in specifying that control may also be 
acquired ‘by any other means’. 

Control and national company law

(22) National legislation within a Member State may 
provide specific rules on the structure of bodies representing 
the organization of decision-making within an undertaking. 
While such legislation may confer some power of control 
upon persons other than the shareholders, in particular 
on representatives of employees, the concept of control 
under the Merger Regulation is not related to such a 
means of influence as the Merger Regulation focuses on 
decisive influence enjoyed on the basis of rights, assets or 
contracts or equivalent de facto means. Restrictions in the 
articles of association or in general law concerning the 
persons eligible to sit on the board, such as a provisions 
requiring the appointment of independent members or 
excluding persons holding office or employment in the 
parent companies, do not exclude the existence of control 
as long as the shareholders decide the composition of the 
decision making bodies 27. Similarly, despite provisions of 
national law foreseeing that decisions of a company must be 
taken by its company organs in its interests, those persons 
holding the voting rights have the power to adopt those 
decisions and therefore have the possibility to exercise 
decisive influence on the company 28.

Control in other areas of legislation

(23) The concept of control under the Merger Regulation 
may be different from that applied in specific areas of 
Community and national legislation concerning, for 
example, prudential rules, taxation, air transport or the 
media. The interpretation of ‘control’ in other areas is 
therefore not necessarily decisive for the concept of control 
under the Merger Regulation

1.3. Object of control

(24) The Merger Regulation provides in Article 3(1) (b), (2) 
that the object of control can be one or more, or also parts of, 
undertakings which constitute legal entities, or the assets of 
such entities, or only some of these assets. The acquisition of 

control over assets can only be considered a concentration if 
those assets constitute the whole or a part of an undertaking, 
i.e. a business with a market presence, to which a market 
turnover can be clearly attributed 29. The transfer of the client 
base of a business can fulfil these criteria if this is sufficient 
to transfer a business with a market turnover 30. A transac-
tion confined to intangible assets such as brands, patents 
or copyrights may also be considered to be a concentration 
if those assets constitute a business with a market turnover. 
In any case, the transfer of licences for brands, patents or 
copyrights, without additional assets, can only fulfil these 
criteria if the licences are exclusive at least in a certain 
territory and the transfer of such licences will transfer the 
turnover-generating activity 31. For non-exclusive licences 
it can be excluded that they may constitute on their own a 
business to which a market turnover is attached.

(25) Specific issues arise in cases where an undertaking 
outsources in-house activities, such as the provision of 
services or the manufacturing of products, to a service 
provider. Typical cases are the outsourcing of IT services 
to specialised IT companies. Outsourcing contracts can 
take several forms; their common characteristic is that the 
outsourcing service supplier shall provide those services to 
the customer which the latter has performed in-house before. 
Cases of simple outsourcing do not involve any transfer of 
assets or employees to the outsourcing service suppliers, but 
it is usually the case that any assets or employees are retained 
by the customer. Such an outsourcing contract is akin to a 
normal service contract and even if the outsourcing service 
supplier acquires a right to direct those assets and employees 
of the customer, no concentration arises if the assets and 
employees will be used exclusively to service the customer.

(26) The situation may be different if the outsourcing 
service supplier, in addition to taking over a certain activity 
which was previously provided internally, is transferred 
the associated assets and/or personnel. A concentration 
only arises in these circumstances if the assets constitute 
the whole or part of an undertaking, i.e. a business with 
access to the market. This requires that the assets previously 
dedicated to in-house activities of the seller will enable the 
outsourcing service supplier to provide services not only to 
the outsourcing customer but also to third parties, either 
immediately or within a short period after the transfer. This 
will be the case if the transfer relates to an internal business 
unit or a subsidiary already engaged in the provision of 
services to third parties. If third parties are not yet supplied, 
the assets transferred in the case of manufacturing should 
contain production facilities, the product know-how (it is 
sufficient if the assets transferred allow the build-up of such 
capabilities in the near future) and, if there is no existing 
market access, the means for the purchaser to develop a 
market access within a short period of time (e.g. including 
existing contracts or brands) 32. As regards the provision of 

29 See, e.g., Case COMP/M. 3867 - Vattenfall/Elsam and E2 Assets of 
22 December 2005.
30 Case COMP/M.2857 - ECS/IEH of 23 December 2002.
31 In addition, the granting of licences and the transfer of patent licences 
will only constitute a concentration if this is done on a lasting basis. In this 
respect, similar considerations as set out above in paragraph 18 for the 
acquisition of control by (long-term) agreements apply.

25 See Case IV/M.258 - CCIE/GTE, of 25 September 1992 where the 
Commission did not find control due to the temporary nature of the 
commercial agreements involved.
26 See Case COMP/M.3330 - RTL /M6 of 12 March 2004; Case 
COMP/M.452 - Avesta (II) of 9 June 1994.
27 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 70, 73, 74 [2006] ECR II-319.
28 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 79 [2006] ECR II-319.
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services, the assets transferred should include the required 
know-how (e.g. the relevant personnel and intellectual 
property) and those facilities which allow market access 
(such as, e.g., marketing facilities) 33. The assets transferred 
therefore have to include at least those core elements that 
would allow an acquirer to build up a market presence in a 
time-frame similar to the start-up period for joint ventures 
as set out below under paragraphs 97, 100. As in the case 
of joint ventures, the Commission will take account of 
substantiated business plans and general market features 
for assessing this.

(27) If the assets transferred do not allow the purchaser 
to at least develop a market presence, it is likely that they 
will be used only for providing services to the outsourcing 
customer. In such circumstances, the transaction will not 
result in a lasting change in the market structure and the 
outsourcing contract is again similar to a service contract. 
The transaction will not constitute a concentration. The 
specific requirements under which a joint venture for the 
provision of outsourcing services is qualified as a concentra-
tion are assessed in the present Notice in the section on 
full-function joint ventures.

1.4. Change of control on a lasting basis

(28) Article 3(1) of the Merger Regulation defines the 
concept of a concentration in such a manner as to cover 
operations only if they bring about a lasting change in the 
control of the undertakings concerned and, as recital 20 
adds, in the structure of the market. The Merger Regulation 
therefore does not deal with transactions resulting only 
in a temporary change of control. However, a change of 
control on a lasting basis is not excluded by the fact that 
the underlying agreements are entered into for a definite 
period of time, provided those agreements are renewable. 
A concentration may arise even in cases in which agree-
ments envisage a definite end-date, if the period envisaged 
is sufficiently long to lead to a lasting change in the control 
of the undertakings concerned 34.

(29) The question whether an operation results in a lasting 
change in the market structure is also relevant for the assess-
ment of several operations occurring in succession, where 

the first transaction is only transitory in nature. Several 
scenarios can be distinguished in this respect.

(30) In one scenario, several undertakings come together 
solely for the purpose of acquiring another company on 
the basis of an agreement to divide up the acquired assets 
according to a pre-existing plan immediately upon comple-
tion of the transaction. In such circumstances, in a first 
step, the acquisition of the entire target company is carried 
out by one or several undertakings. In a second step, the 
acquired assets are divided among several undertakings. 
The question is then whether the first transaction is to 
be considered as a separate concentration, involving an 
acquisition of sole control (in the case of a single purchaser) 
or of joint control (in the case of a joint purchase) of the 
entire target undertaking, or whether only the acquisitions 
in the second step constitute concentrations, whereby each 
of the acquiring undertakings acquires its relevant part of 
the target undertaking.

(31) The Commission considers that the first transaction 
does not constitute a concentration, and examines the 
acquisitions of control by the ultimate acquirers, provided 
a number of conditions are met: First, the subsequent 
break-up must be agreed between the different purchasers 
in a legally binding way. Second, there must not be any 
uncertainty that the second step, the division of the acquired 
assets, will take place within a short time period after the 
first acquisition. The Commission considers that normally 
the maximum time-frame for the division of the assets 
should be one year 35.

(32) If both conditions are met, the first acquisition does 
not result in a structural change on a lasting basis. There 
is no effective concentration of economic power between 
the acquirer(s) and the target company as a whole since 
the acquired assets are not held in an undivided way on a 
lasting basis, but only for the time necessary to carry out 
the immediate split-up of the acquired assets. In those 
circumstances, only the acquisitions of the different parts of 
the undertaking in the second step will constitute concen-
trations, whereby each of these acquisitions by different 
purchasers will constitute a separate concentration. This is 
irrespective of whether the first acquisition is carried out 
by only one undertaking 36 or jointly by the undertakings 
which are also involved in the second step 37. In any case, it 
must be noted that the scope of a clearance decision will 
only allow for a takeover of the entire target if the break-up 
can proceed within a short time-frame afterwards and the 
different parts of the target undertaking are directly sold 
on to the respective ultimate buyer.

35 See, e.g., Cases COMP/M. Case No COMP/M.3779 - Pernod Ricard/
Allied Domecq of 24 June 2005 and COMP/ M.3813 - Fortune Brands/Allied 
Domecq of 10 June 2005, where the split-up of the assets was foreseen 
to become effective within 6 months after the acquisition.
36 For a first acquisition by only one undertaking see Case COMP/M.3779 
- Pernod Ricard/Allied Domecq of 24 June 2005 and Case COMP/M.3813 
- Fortune Brands/Allied Domecq/Pernod Ricard of 10 June 2005; Case 
COMP/M.2060 - Bosch/Rexroth of 12 January 2001.
37 For a joint acquisition see Case COMP/M.1630 - Air Liquide/BOC of 18 
January 2000; Case COMP/M.1922 - Siemens/Bosch/Atecs of 11 August 
2000; Case COMP/M.2059 - Siemens/Dematic/VDO Sachs of 29 August 
2000.

32 See Case COMP/M.1841 - Celestica/IBM of 25 February 2000; 
Case COMP/M.1849 - Solectron/Ericsson of 29 February 2000; Case 
COMP/M.2479 - Flextronics/Alcatel - of 29 June 2001; Case COMP/M.2629 
- Flextronics/ Xerox of 12 November 2001.
33 See, in the context of joint ventures, Case IV/M.560 - EDS/Lufthansa 
of 11 May 1995; Case COMP/M.2478 - IBM Italia/Business Solutions/JV 
of 29 June 2001.
34 See, in cases of joint ventures, Case COMP/M.2903 - DaimlerChrysler/
Deutsche Telekom/JV of 30 April 2003 where a period of 12 years 
was considered sufficient; Case COMP/M.2632 - Deutsche Bahn/ECT 
International/United Depots/ JV of 11 February 2002 with a contract 
duration of 8 years. In Case COMP/M.3858 Lehman Brothers/Starwood/Le 
Meridien of 20 July 2005, the Commission considered a minimum period 
of 10-15 years sufficient, but not a period of three years. The acquisition 
of control by the acquisition of shares or assets is not normally confined to 
a definite period of time and is therefore assumed to lead to a change of 
control on a lasting basis. Only in the scenarios set out in paragraphs 29 ff., 
will an acquisition of control by shares or assets be exceptionally considered 
to be transitory in nature and thus not to lead to a lasting change in the 
control of the undertakings concerned.
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(33) However, if these conditions are not fulfilled, in 
particular if it is not certain that the second step will 
proceed within a short time-frame after the first acquisi-
tion, the Commission will consider the first transaction 
as a separate concentration, involving the entire target 
undertaking. This, e.g., is the case if the first transaction 
may also proceed independently of the second transaction 38 
or if a longer transitory period is needed to divide up the 
target undertaking 39.

(34) A second scenario is an operation leading to joint control 
for a starting-up period but, according to legally binding 
agreements, this joint control will be converted to sole control 
by one of the shareholders. As the joint control situation may 
not constitute a lasting change of control, the whole operation 
may be considered to be an acquisition of sole control. In the 
past, the Commission accepted that such a start-up period 
could last up to three years 40. Such a period seems to be too 
long to exclude that the joint control scenario has an impact 
on the structure of the market. The period therefore should, 
in general, not exceed one year and the joint control period 
should be only transitory in nature 41. Only such a relatively 
short period will make it unlikely that the joint control period 
will have a distinct impact on the market structure and can 
therefore be considered as not leading to a change in control 
on a lasting basis.

(35) In a third scenario, an undertaking is ‘parked’ with 
an interim buyer, often a bank, on the basis of an agree-
ment on the future onward sale of the business to an 
ultimate acquirer. The interim buyer generally acquires 
shares ‘on behalf ’ of the ultimate acquirer, which often 
bears the major part of the economic risks and may also 
be granted specific rights. In such circumstances, the first 
transaction is only undertaken to facilitate the second 
transaction and the first buyer is directly linked to the 
ultimate acquirer. Contrary to the situation described in 
the first scenario in paragraphs 30–33, no other ultimate 
acquirer is involved, the target business remains unchanged, 
and the sequence of transactions is initiated alone by the 
sole ultimate acquirer. From the date of the adoption of 
this Notice, the Commission will examine the acquisition 
of control by the ultimate acquirer, as provided for in the 
agreements entered into by the parties. The Commission 
will consider the transaction by which the interim buyer 
acquires control in such circumstances as the first step of a 
single concentration comprising the lasting acquisition of 
control by the ultimate buyer.

1.5. Interrelated transactions

1.5.1. Relation between Article 3 and Article 5(2) 
second subparagraph

(36) Several transactions can be treated as a single concen-
tration under the Merger Regulation either according 
to the general rule of Article 3 – as the transactions are 
interdependent – or according to the specific provision of 
Article 5(2) second subparagraph.

(37) Article 5(2) second subparagraph governs a different 
question from that referred to by Article 3 of the Merger 
Regulation. Article 3 defines the existence of a ‘concentra-
tion’ in general and material terms, but does not directly 
determine the question of the Commission’s competence 
in respect of concentrations. Article 5 intends to specify the 
scope of the Merger Regulation, in particular by defining 
the turnover to be taken into account for the purpose of 
determining whether a concentration has Community 
dimension, and Article 5(2) second subparagraph allows 
the Commission in this respect to consider two or more 
concentrative transactions to constitute a single concen-
tration for the purposes of calculating the turnover of 
the undertakings concerned. The assessment whether, in 
application of Article 3, a number of transactions give rise 
to a single concentration or whether those transactions must 
be regarded as giving rise to a number of concentrations, 
is thereby logically precedent to the question addressed in 
Article 5(2) second subparagraph 42.

1.5.2. Interdependent transactions under Article 3

(38) The general and teleological definition of a concen-
tration set out in Article 3(1) – the result being control 
of one or more undertakings – implies that it makes no 
difference whether control was acquired by one or several 
legal transactions, provided that the end result constitutes a 
single concentration. Two or more transactions constitute a 
single concentration for the purposes of Article 3 if they are 
unitary in nature. It should therefore be determined whether 
the result leads to conferring one or more undertakings 
direct or indirect economic control over the activities 
of one or more other undertakings. For the assessment, 
the economic reality underlying the transactions is to 
be identified and thus the economic aim pursued by the 
parties. In other words, in order to determine the unitary 
nature of the transactions in question, it is necessary, in each 
individual case, to ascertain whether those transactions are 
interdependent, in such a way that one transaction would 
not have been carried out without the other 43.

(39) Recital 20 to the Merger Regulation explains in this 
respect that it is appropriate to treat as a single concentra-
tion transactions that are closely connected in that they are 
linked by condition. The requirement that the transactions 
are interdependent as set out by the Court of First Instance 

42 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 113–119 [2006] ECR II-319.
43 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 104–109 [2006] ECR II-319.

38 See Case COMP/M.2498 - UPM-Kymmene/Haindl of 21 November 
2001 and Case COMP/M.2499 - Norske Skog/ Parenco/Walsum of 
21 November 2001.
39 Case COMP/M.3372 - Carlsberg/Holsten of 16 March 2004.
40 Case IV/M.425 - British Telecom/Santander of 28 March 1994.
41 See Case M.2389 - Shell/DEA of 20 December 2001 where the ultimate 
acquirer of sole control had a strong influence in the operational manage-
ment during the joint control period; Case M.2854 - RAG/Degussa of 18 
November 2002 where the transitional period was designed to facilitate 
internal post-merger restructuring.
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in the Cementbouw judgment 44 thereby corresponds to the 
explanation set out in recital 20 that the transactions are 
linked by condition.

(40) This general approach reflects, on the one hand, that 
under the Merger Regulation transactions which stand or 
fall together according to the economic objectives pursued 
by the parties should also be analysed in one procedure. In 
these circumstances, the change of the market structure is 
brought about by these transactions together. On the other 
hand, if different transactions are not interdependent and 
if the parties would proceed with one of the transactions 
if the other ones would not succeed, it seems appropriate 
to assess these transactions individually under the Merger 
Regulation.

(41) However, several transactions, even if linked by condition 
upon each other, can only be treated as a single concentration, 
if control is acquired ultimately by the same undertaking(s). 
Only in these circumstances two or more transactions can be 
considered to be unitary in nature and therefore to constitute 
a single concentration for the purposes of Article 3 45. This 
excludes de-mergers of joint ventures by which different 
parts of an undertaking are split between its former parent 
companies. The Commission will consider those transactions 
as separate concentrations 46. The same applies to transac-
tions where two (or more) companies exchange assets in 
transactions involving de-mergers of joint ventures or assets 
swaps. Although the parties will normally consider those 
transactions as interdependent, the purpose of the Merger 
Regulation requires a separate assessment of the results of 
each of the transactions: Several undertakings acquire control 
of different assets; a separate combination of resources takes 
place for each of the acquiring undertakings; and the impact 
on the market of each of those acquisitions of control needs 
to be analysed separately under the Merger Regulation.

(42) The acquisition of different degrees of control (for 
example joint control of one business and sole control 
of another business) raises specific questions. An opera-
tion involving the acquisition of joint control of one part 
of an undertaking and sole control of another part is in 
principle regarded as two separate concentrations under 
the Merger Regulation 47. Those transactions constitute 
only one concentration if they are interdependent and if 
the undertaking acquiring sole control is also acquiring 
joint control. In any case, such a scenario is considered 
to constitute one concentration where a corporate entity 
is acquired to which both the solely controlled and the 
jointly controlled undertaking belong. On the basis of 
the interpretation in recital 20, the situation where the 
same undertaking acquires sole and joint control of other 
undertakings based on interdependent agreements is not 

to be treated differently. These transactions, if they are 
interdependent, therefore constitute a single concentration.

Requirement of conditionality of transactions

(43) The required conditionality implies that none of the 
transactions would take place without the others and they 
therefore constitute a single operation 48. Such conditionality 
is normally demonstrated if the transactions are linked de 
jure, i.e. the agreements themselves are linked by mutual 
conditionality. If de facto conditionality can be satisfactorily 
demonstrated, it may also suffice for treating the transac-
tions as a single concentration. This requires an economic 
assessment of whether each of the transactions neces-
sarily depends on the conclusion of the others 49. Further 
indications of the interdependence of several transactions 
may be the statements of the parties themselves or the 
simultaneous conclusion of the relevant agreements. A 
conclusion of de facto interconditionality of several trans-
actions will be difficult to reach in the absence of their 
simultaneity. A pronounced lack of simultaneity of legally 
inter conditional transactions may likewise put into doubt 
their true interdependence.

(44) The principle that several transactions can be treated as 
a single concentration under the mentioned conditions only 
applies if the result is that control of one or more undertak-
ings is acquired by the same person(s) or undertaking(s). 
First, this may be the case if a single business or undertaking 
is acquired via several legal transactions. Second, also the 
acquisition of control of several undertakings – which could 
constitute concentrations in themselves – can be linked 
in such a way that it constitutes a single concentration. 
However, it is not possible under the Merger Regulation to 
link different legal transactions which only partly concern 
the acquisition of control of undertakings, but partly also 
the acquisition of other assets, such as non-controlling 
minority stakes in other companies. It would not be in line 
with the general framework and the purpose of the Merger 
Regulation if different transactions, linked by conditionality, 
were assessed as a whole under the Merger Regulations if 
only some of these transactions lead to a change in control 
of a given target.

Acquisition of a single business

(45) A single concentration may therefore exist if the same 
purchaser(s) acquire control of a single business,

i.e. a single economic entity, via several legal transactions if 
those are inter-conditional. This is the case irrespective of 
whether the business is acquired in a corporate structure, 
consisting of one or several companies, or whether various 
assets are acquired which form a single business, i.e. a 

48 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 127 et seq. [2006] ECR II-319.
49 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 131 et seq. [2006] ECR II-319. See Case COMP/ M.4521 - LGI/
Telenet of 26 February 2007, where the interdependence was based on 
the fact that two transactions were decided and carried out simultaneously 
and that, according to the economic aims of the parties, each of the 
transactions would not have been carried out without the other.

44 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 106–109 [2006] ECR II-319.
45 This also covers situations where an undertaking sells a business to a 
purchaser and then acquirers the seller including the business sold, see 
Case COMP/M.4521 - LGI/Telenet of 26 February 2007.
46 See parallel cases COMP/M.3293 - Shell/BEB and COMP/M.3294 - 
ExxonMobil/BEB of 20 November 2003; case IV/ M.197 - Solvay/Laporte 
of 30 April 1992.
47 See Case IV/M.409 ABB/Renault Automation of 9 March 1994.
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single economic entity managed for a common commercial 
purpose to which all the assets contribute. Such a business 
may comprise majority and minority stakes in companies 
as well as tangible and intangible assets. If several legal 
transactions which are interdependent are required to 
transfer such a business, these transactions constitute one 
concentration 50.

Parallel and serial acquisitions of control

(46) For the treatment of several acquisitions of control as 
a single concentration, several scenarios have arisen in the 
Commission’s past decisional practice. One such scenario is 
a parallel acquisition of control, i.e. undertaking A acquires 
control of undertaking B and C in parallel from separate 
sellers on condition that A is not obliged to buy either 
and neither seller is obliged to sell, unless both transac-
tions proceed 51. Another scenario is a serial acquisition of 
control, i.e. undertaking A acquires control of undertaking B 
conditional on B’s prior or simultaneous acquisition of 
undertaking C, as illustrated by the Kingfisher case 52.

Serial acquisition of sole/joint control

(47) In the same way as the Kingfisher scenario, the 
Commission approaches cases where, in a serial transac-
tion, an undertaking agrees to acquire first sole control of a 
target undertaking, with a view to directly selling on parts 
of the acquired stake in the target to another undertaking, 
finally resulting in joint control of both acquirers over the 
target company. If both acquisitions are inter-conditional, 
the two transactions constitute a single concentration and 
only the acquisition of joint control, as the final result of 
the transactions, will be considered by the Commission 53.

1.5.3. Series of transactions in securities

(48) Recital 20 of the Merger Regulation further explains 
that a single concentration will also arise in cases where 
control over one undertaking is acquired by a series of trans-
actions in securities from one or several sellers taking place 
within a reasonably short period of time. The concentration 
in these scenarios is not limited to the acquisition of the 
‘one and decisive’ share, but will cover all the acquisitions of 
securities which take place in the reasonably short period 
of time.

1.5.4. Article 5(2) subparagraph 2

(49) Article 5(2) subparagraph 2 provides a specific rule 
which allows the Commission to consider successive 
transactions occurring in a fixed period of time a single 
concentration for the purposes of calculating the turnover of 
the undertakings concerned. The purpose of this provision is 
to ensure that the same persons do not break a transaction 
down into series of sales of assets over a period of time, 
with the aim of avoiding the competence conferred on the 
Commission by the Merger Regulation 54.

(50) If two or more transactions (each of them bringing about 
an acquisition of control) take place within a two-year period 
between the same persons or undertakings, they shall be 
qualified as a single concentration 55, irrespective of whether 
or not those transactions relate to parts of the same business 
or concern the same sector. This does not apply where the 
same persons or undertakings are joined by other persons or 
undertakings for only some of the transactions involved. It is 
sufficient if the transactions, although not carried out between 
the same companies, are carried out between companies 
belonging to the same respective groups. The provision 
also applies to two or more transactions between the same 
persons or undertakings if they are carried out simultaneously. 
Whenever they lead to acquisitions of control by the same 
undertaking, such simultaneous transactions between the 
same parties form a single concentration even if they are 
not conditional upon each other 56. However, Article 5(2) 
subparagraph 2 would not appear to apply to different 
transactions at least one of which involves an undertaking 
concerned which is distinct from the common seller(s) and 
buyer(s). In situations involving two transactions where 
one transaction results in sole control and the other in joint 
control, Article 5(2) subparagraph 2 therefore does not apply 
unless the other jointly controlling par ent(s) in the latter 
transaction are the seller(s) of the solely controlling stake in 
the former transaction.

1.6. Internal restructuring

(51) A concentration within the meaning of the Merger 
Regulation is limited to changes in control. An internal 
restructuring within a group of companies does not 
constitute a concentration. This applies, e.g., to increases in 
shareholdings not accompanied by changes of control or to 
restructuring operations such as a merger of a dual listed 
company into a single legal entity or a merger of subsid-
iaries. A concentration could only arise if the operation leads 
to a change in the quality of control of one undertaking and 
therefore is no longer purely internal.

54 Judgment in Case T-282/02 Cementbouw v Commission, para-
graph 118 [2006] ECR II-319.
55 See Case COMP/M.3173 - E.ON/Fortum Burghausen/Smaland/
Endenderry of 13 June 2003. This also applies to situations where sole 
control is acquired whereby only parts of the undertaking were previously 
jointly controlled by the acquiring undertaking, case COMP/M. 2679 - EdF/
TXU/Europe/24 Seven of 20 December 2001.
56 Case IV/M.1283 - Volkswagen/RollsRoyce/Cosworth of 24 August 
1998.

50 See Case IV/M.470 - Gencor/Shell of 29 August 1994; COMP/M.3410 
- Total/Gaz de France of 8 October 2004; Case IV/M.957 - L’Oreal/Procasa/
Cosmetique Iberica/Albesa of 19 September 1997; Case IV/M.861 - 
Textron/Kautex of 18 December 1996 where all the assets were also 
used in the same product market. The same considerations apply if a 
joint venture is created by several companies, forming a single business, 
see Case M.4048 - Sonae Industria/Tarkett of 12 June 2006 where the 
interdependence of transactions establishing, respectively, a production 
and a distribution joint venture was necessary in order to demonstrate 
that there was a single concentration that would create a full-function 
joint venture.
51 Case COMP/M.2926 - EQT/H&R/Dragoco - of 16 September 2002; the 
same considerations apply to the question when several mergers constitute 
one concentration in the meaning of Article 3(1) (a), Case COMP/M. 2824 
- Ernst & Young/Andersen Germany of 27 August 2002.
52 Case IV/M.1188 - Kingfisher/Wegert/ProMarkt of 18 June 1998; case 
COMP/M.2650 - Haniel/Cementbouw/JV (CVK) of 26 June 2002.
53 Case COMP/M.2420 - Mitsui/CVRD/Caemi of 30 October 2001.
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1.7. Concentrations involving State-owned 
undertakings

(52) An exceptional situation exists where both the acquiring 
and acquired undertakings are companies owned by the 
same State (or by the same public body or municipality). 
In this case, whether the operation is to be regarded as 
an internal restructuring depends in turn on the question 
whether both undertakings were formerly part of the same 
economic unit. Where the undertakings were formerly part 
of different economic units having an independent power 
of decision, the operation will be deemed to constitute a 
concentration and not an internal restructuring 57. However, 
where the different economic units will continue to have an 
independent power of decision also after the operation, the 
operation is only to be regarded as an internal restructuring, 
even if the shares of the undertakings, constituting different 
economic units, should be held by a single entity, such as a 
pure holding company 58.  

(53) However, the prerogatives exercised by a State acting 
as a public authority rather than as a shareholder, in so far 
as they are limited to the protection of the public interest, 
do not constitute control within the meaning of the Merger 
Regulation to the extent that they have neither the aim 
nor the effect of enabling the State to exercise a decisive 
influence over the activity of the undertaking 59.

2. Sole control

(54) Sole control is acquired if one undertaking alone can 
exercise decisive influence on an undertaking. Two general 
situations in which an undertaking has sole control can 
be distinguished. First, the solely controlling undertaking 
enjoys the power to determine the strategic commercial 
decisions of the other undertaking. This power is typically 
achieved by the acquisition of a majority of voting rights in 
a company. Second, a situation also conferring sole control 
exists where only one shareholder is able to veto strategic 
decisions in an undertaking, but this shareholder does 
not have the power, on his own, to impose such decisions 
(the so-called negative sole control). In these circumstances, 
a single shareholder possesses the same level of influence 
as that usually enjoyed by an individual shareholder which 
jointly-controls a company, i.e. the power to block the adop-
tion of strategic decisions. In contrast to the situation in a 
jointly controlled company, there are no other shareholders 
enjoying the same level of influence and the shareholder 
enjoying negative sole control does not necessarily have to 
cooperate with specific other shareholders in determining 
the strategic behaviour of the controlled undertaking. Since 
this shareholder can produce a deadlock situation, the 
shareholder acquires decisive influence within the meaning 
of Article 3(2) and therefore control within the meaning of 
the Merger Regulation 60.

(55) Sole control can be acquired on a de jure and/or de 
facto basis.

De jure sole control

(56) Sole control is normally acquired on a legal basis where 
an undertaking acquires a majority of the voting rights of a 
company. In the absence of other elements, an acquisition 
which does not include a majority of the voting rights does 
not normally confer control even if it involves the acquisi-
tion of a majority of the share capital. Where the company 
statutes require a supermajority for strategic decisions, the 
acquisition of a simple majority of the voting rights may 
not confer the power to determine strategic decisions, but 
may be sufficient to confer a blocking right on the acquirer 
and therefore negative control.

(57) Even in the case of a minority shareholding, sole 
control may occur on a legal basis in situations where 
specific rights are attached to this shareholding. These may 
be preferential shares to which special rights are attached 
enabling the minority shareholder to determine the strategic 
commercial behaviour of the target company, such as the 
power to appoint more than half of the members of the 
supervisory board or the administrative board. Sole control 
can also be exercised by a minority shareholder who has the 
right to manage the activities of the company and to deter-
mine its business policy on the basis of the organisational 
structure (e.g. as a general partner in a limited partnership 
which often does not even have a shareholding).

(58) A typical situation of negative sole control occurs 
where one shareholder holds 50% in an undertaking whilst 
the remaining 50% is held by several other shareholders 
(assuming this does not lead to positive sole control on a 
de facto basis), or where there is a supermajority required for 
strategic decisions which in fact confers a veto right upon 
only one shareholder, irrespective of whether it is a majority 
or a minority shareholder 61.

De facto sole control

(59) A minority shareholder may also be deemed to have sole 
control on a de facto basis. This is in particular the case where 
the shareholder is highly likely to achieve a majority at the 
shareholders’ meetings, given the level of its shareholding 
and the evidence resulting from the presence of shareholders 
in the shareholders’ meetings in previous years 62. Based on 
the past voting pattern, the Commission will carry out a 
prospective analysis and take into account foreseeable changes 

60 Since this shareholder is the only undertaking acquiring a controlling 
influence, only this shareholder is obliged to submit a notification under 
the Merger Regulation.
61 See consecutive Cases COMP/M.3537 - BBVA/BNL of 20 August 2004 
and M.3768 - BBVA/BNL of 27 April 2005; Case M.3198 - VW-Audi/
VW-Audi Vertriebszentren of 29 July 2003; Case COMP/M.2777 - Cinven 
Limited/Angel Street Holdings of 8 May 2002; Case IV/M.258 - CCIE/GTE, 
of 25 September 1992. In Case COMP/M.3876 - Diester Industrie/Bunge/
JV of 30 September 2005, there was the specific situation that a joint 
venture held a stake in a company by which it had negative sole control 
over this company.
62 Case IV/M.343 - Société Générale de Belgique/Générale de Banque, of 
3 August 1993; Case COMP/M.3330 - RTL/ M6 of 12 March 2004; Case 
IV/M.159 - Mediobanca/Generali of 19 December 1991.

57 Case IV/M.097 - Péchiney/Usinor, of 24 June 1991; Case IV/M.216 - 
CEA Industrie/France Telecom/SGS-Thomson, of 22 February 1993; Case 
IV/M.931 - Neste/IVO of 2 June 1998. See also recital 22 of the Merger 
Regulation.
58 Specific issues concerning the calculation of turnover for state-owned 
companies are dealt with in paragraphs 192–194.
59 Case IV/M.493 - Tractebel/Distrigaz II, of 1 September 1994.
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of the shareholders’ presence which might arise in future 
following the operation 63. The Commission will further 
analyse the position of other shareholders and assess their 
role. Criteria for such an assessment are in particular whether 
the remaining shares are widely dispersed, whether other 
important shareholders have structural, economic or family 
links with the large minority shareholder or whether other 
shareholders have a strategic or a purely financial interest 
in the target company; these criteria will be assessed on a 
case-by-case basis 64. Where, on the basis of its shareholding, 
the historic voting pattern at the shareholders’ meeting and 
the position of other shareholders, a minority shareholder is 
likely to have a stable majority of the votes at the shareholders’ 
meeting, then that large minority shareholder is taken to 
have sole control 65.

(60) An option to purchase or convert shares cannot in itself 
confer sole control unless the option will be exercised in 
the near future according to legally binding agreements 66. 
However, in exceptional circumstances an option, together 
with other elements, may lead to the conclusion that there 
is de facto sole control 67.

Sole control acquired by other means than voting rights

(61) Apart from the acquisition of sole control on the basis 
of voting rights, the considerations outlined in section 1.2 
concerning the acquisition of sole control by purchase of 
assets, by contract, or by any other means also apply.

3. Joint control

(62) Joint control exists where two or more undertak-
ings or persons have the possibility of exercising decisive 
influence over another undertaking. Decisive influence 
in this sense normally means the power to block actions 
which determine the strategic commercial behaviour of 
an undertaking. Unlike sole control, which confers upon a 
specific shareholder the power to determine the strategic 
decisions in an undertaking, joint control is characterized 
by the possibility of a deadlock situation resulting from 
the power of two or more parent companies to reject 
proposed strategic decisions. It follows, therefore, that 
these shareholders must reach a common understanding 
in determining the commercial policy of the joint venture 
and that they are required to cooperate 68.

(63) As in the case of sole control, the acquisition of joint 
control can also be established on a de jure or de facto 
basis. There is joint control if the shareholders (the parent 

companies) must reach agreement on major decisions 
concerning the controlled undertaking (the joint venture).

3.1. Equality in voting rights or appointment to 
decision-making bodies

(64) The clearest form of joint control exists where there are 
only two parent companies which share equally the voting 
rights in the joint venture. In this case, it is not necessary for 
a formal agreement to exist between them. However, where 
there is a formal agreement, it must be consistent with the 
principle of equality between the parent companies, by 
laying down, for example, that each is entitled to the same 
number of representatives in the management bodies and 
that none of the members has a casting vote 69. Equality 
may also be achieved where both parent companies have 
the right to appoint an equal number of members to the 
decision-making bodies of the joint venture.

3.2. Veto rights

(65) Joint control may exist even where there is no equality 
between the two parent companies in votes or in repre-
sentation in decision-making bodies or where there are 
more than two parent companies. This is the case where 
minority shareholders have additional rights which allow 
them to veto decisions which are essential for the strategic 
commercial behaviour of the joint venture 70. These veto 
rights may be set out in the statute of the joint venture or 
conferred by agreement between its parent companies. The 
veto rights themselves may operate by means of a specific 
quorum required for decisions taken at the shareholders’ 
meeting or by the board of directors to the extent that the 
parent companies are represented on this board. It is also 
possible that strategic decisions are subject to approval by 
a body, e.g. supervisory board, where the minority share-
holders are represented and form part of the quorum needed 
for such decisions.

(66) These veto rights must be related to strategic decisions 
on the business policy of the joint venture. They must go 
beyond the veto rights normally accorded to minority 
shareholders in order to protect their financial interests as 
investors in the joint venture. This normal protection of the 
rights of minority shareholders is related to decisions on the 
essence of the joint venture, such as changes in the statute, 
an increase or decrease in the capital or liquidation. A veto 
right, for example, which prevents the sale or winding-up 
of the joint venture does not confer joint control on the 
minority shareholder concerned 71.

(67) In contrast, veto rights which confer joint control 
typically include decisions on issues such as the budget, 
the business plan, major investments or the appointment 
of senior management. The acquisition of joint control, 
however, does not require that the acquirer has the power to 

69 Case COMP/M.3097 - Maersk Data/Eurogate IT; Global Transport 
Solutions JV of 12 March 2003; Case IV/M.272 - Matra/CAP Gemini 
Sogeti, of 17 March 1993.
70 Case T 2/93, Air France v Commission [1994] ECR II-323; Case IV/M.010 
- Conagra/Idea, of 3 May 1991.
71 Case IV/M.062 - Eridania/ISI, of 30 July 1991.

63 See Case COMP/M.4336 - MAN/Scania of 20 December 2006 as 
regards the question whether Volkswagen had acquired control of MAN.
64 Case IV/M.754 - Anglo American/Lonrho of 23 April 1997; Case 
IV/M.025 - Arjomari/Wiggins Teape, of 10 February 1990.
65 See also Case COMP/M.2574 - Pirelli/Edizione/Olivetti/Telecom Italia 
of 20 September 2001; Case IV/M.1519 - Renault/Nissan of 12 May 1999.
66 Judgment in Case T 2/93, Air France v Commission [1994] ECR II-323. 
Even though an option does normally not in itself lead to a concentration, 
it can be taken into account for the substantive assessment in a related 
concentration, see Case COMP/M.3696 - E.ON/MOL of 21 December 
2005, at paragraphs 12–14, 480, 762 et subseq.
67 Case IV/M.397 - Ford/Hertz of 7 March 1994.
68 See also Judgment in Case T-282/02 Cementbouw v Commission, 
paragraphs 42, 52, 67 [2006] ECR II-319.
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exercise decisive influence on the day-to-day running of an 
undertaking. The crucial element is that the veto rights are 
sufficient to enable the parent companies to exercise such 
influence in relation to the strategic business behaviour of 
the joint venture. Moreover, it is not necessary to establish 
that an acquirer of joint control of the joint venture will 
actually make use of its decisive influence. The possibility 
of exercising such influence and, hence, the mere existence 
of the veto rights, is sufficient.

(68) In order to acquire joint control, it is not necessary for 
a minority shareholder to have all the veto rights mentioned 
above. It may be sufficient that only some, or even one 
such right, exists. Whether or not this is the case depends 
upon the precise content of the veto right itself and also 
the importance of this right in the context of the specific 
business of the joint venture.

Appointment of senior management and determination 
of budget

(69) Very important are the veto rights concerning deci-
sions on the appointment and dismissal of the senior 
management and the approval of the budget. The power 
to co-determine the structure of the senior management, 
such as the members of the board, usually confers upon 
the holder the power to exercise decisive influence on the 
commercial policy of an undertaking. The same is true 
with respect to decisions on the budget since the budget 
determines the precise framework of the activities of the 
joint venture and, in particular, the investments it may make.

Business plan

(70) The business plan normally provides details of the aims 
of a company together with the measures to be taken in 
order to achieve those aims. A veto right over this type of 
business plan may be sufficient to confer joint control even 
in the absence of any other veto right. In contrast, where 
the business plan contains merely general declarations 
concerning the business aims of the joint venture, the 
existence of a veto right will be only one element in the 
general assessment of joint control but will not, on its own, 
be sufficient to confer joint control.

Investments

(71) In the case of a veto right on investments, the impor-
tance of this right depends, first, on the level of investments 
which are subject to the approval of the parent companies 
and, secondly, on the extent to which investments constitute 
an essential feature of the market in which the joint venture 
is active. In relation to the first criterion, where the level of 
investments necessitating approval of the parent companies 
is extremely high, this veto right may be closer to the normal 
protection of the interests of a minority shareholder than 
to a right conferring a power of co-determination over the 
commercial policy of the joint venture. With regard to the 
second, the investment policy of an undertaking is normally 
an important element in assessing whether or not there is 
joint control. However, there may be some markets where 

investment does not play a significant role in the market 
behaviour of an undertaking.

Market-specific rights

(72) Apart from the typical veto rights mentioned above, 
there exist a number of other possible veto rights related to 
specific decisions which are important in the context of the 
particular market of the joint venture. One example is the 
decision on the technology to be used by the joint venture 
where technology is a key feature of the joint venture’s 
activities. Another example relates to markets character-
ized by product differentiation and a significant degree of 
innovation. In such markets, a veto right over decisions 
relating to new product lines to be developed by the joint 
venture may also be an important element in establishing 
the existence of joint control.

Overall context

(73) In assessing the relative importance of veto rights, 
where there are a number of them, these rights should not 
be evaluated in isolation. On the contrary, the determina-
tion of whether or not joint control exists is based upon 
an assessment of these rights as a whole. However, a veto 
right which does not relate either to strategic commercial 
policy, to the appointment of senior management or to the 
budget or business plan cannot be regarded as giving joint 
control to its owner 72.

3.3. Joint exercise of voting rights

(74) Even in the absence of specific veto rights, two or more 
undertakings acquiring minority shareholdings in another 
undertaking may obtain joint control. This may be the case 
where the minority shareholdings together provide the 
means for controlling the target undertaking. This means 
that the minority shareholders, together, will have a majority 
of the voting rights; and they will act together in exercising 
these voting rights. This can result from a legally binding 
agreement to this effect, or it may be established on a de 
facto basis.

(75) The legal means to ensure the joint exercise of voting 
rights can be in the form of a (jointly controlled) holding 
company to which the minority shareholders transfer their 
rights, or an agreement by which they undertake to act in 
the same way (pooling agreement).

(76) Very exceptionally, collective action can occur on a de 
facto basis where strong common interests exist between the 
minority shareholders to the effect that they would not act 
against each other in exercising their rights in relation to the 
joint venture. The greater the number of parent companies 
involved in such a joint venture, however, the more remote 
is the likelihood of this situation occurring.

(77) Indicative for such a commonality of interests is a 
high degree of mutual dependency as between the parent 

72 Case IV/M.295 - SITA-RPC/SCORI, of 19 March 1993.
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companies to reach the strategic objectives of the joint 
venture. This is in particular the case when each parent 
company provides a contribution to the joint venture which 
is vital for its operation (e.g. specific technologies, local 
know-how or supply agreements) 73. In these circumstances, 
the parent companies may be able to block the strategic 
decisions of the joint venture and, thus, they can operate the 
joint venture successfully only with each other’s agreement 
on the strategic decisions even if there is no express provi-
sion for any veto rights. The parent companies will therefore 
be required to cooperate 74. Further factors are decision 
making procedures which are tailored in such a way as to 
allow the parent companies to exercise joint control even 
in the absence of explicit agreements granting veto rights 
or other links between the minority shareholders related 
to the joint venture 75.

(78) Such a scenario may not only occur in a situation 
where two or more minority shareholders jointly control 
an undertaking on a de facto basis, but also where there is 
high degree of dependency of a majority shareholder on a 
minority shareholder. This may be the case where the joint 
venture economically and financially depends on the minority 
shareholder or where only the minority shareholder has the 
required know-how for, and will play a major role in, the 
operation of the joint undertaking whereas the majority 
shareholder is a mere financial investor 76. In such circum-
stances, the majority shareholder will not be able to enforce 
its position, but the joint venture partner may be able to block 
strategic decisions so that both parent undertakings will be 
required to cooperate permanently. This leads to a situation 
of de facto joint control which prevails over a pure de jure 
assessment according to which the majority shareholder could 
have been considered to have sole control.

(79) These criteria apply to the formation of a new joint 
venture as well as to acquisitions of minority shareholdings, 
together conferring joint control. In case of acquisitions of 
shareholdings, there is a higher probability of a common-
ality of interests if the shareholdings are acquired by means 
of concerted action. However, an acquisition by way of a 
concerted action is not alone sufficient for the purposes of 
establishing de facto joint control. In general, a common 
interest as financial investors (or creditors) of a company in 
a return on investment does not constitute a commonality 
of interests leading to the exercise of de facto joint control.

(80) In the absence of strong common interests such as those 
outlined above, the possibility of changing coalitions between 
minority shareholders will normally exclude the assumption 
of joint control. Where there is no stable majority in the 
decision-making procedure and the majority can on each occa-
sion be any of the various combinations possible amongst the 
minority shareholders, it cannot be assumed that the minority 

shareholders (or a certain group thereof ) will jointly control 
the undertaking 77. In this context, it is not sufficient that there 
are agreements between two or more parties having an equal 
shareholding in the capital of an undertaking which establish 
identical rights and powers between the parties, where these 
fall short of strategic veto rights. For example, in the case of 
an undertaking where three shareholders each own one-third 
of the share capital and each elect one-third of the members 
of the Board of Directors, the shareholders do not have joint 
control since decisions are required to be taken on the basis of 
a simple majority.

3.4. Other considerations related to joint control

Unequal role of the parent companies

(81) Joint control is not incompatible with the fact that one 
of the parent companies enjoys specific knowledge of and 
experience in the business of the joint venture. In such a 
case, the other parent company can play a modest or even 
non-existent role in the daily management of the joint 
venture where its presence is motivated by considerations 
of a financial, long-term-strategy, brand image or general 
policy nature. Nevertheless, it must always retain the real 
possibility of contesting the decisions taken by the other 
parent company on the basis of equality in voting rights 
or rights of appointment to decision making bodies or of 
veto rights related to strategic issues. Without this, there 
would be sole control.

Casting vote

(82) For joint control to exist, there should not be a casting 
vote for one parent company only as this would lead to sole 
control of the company enjoying the casting vote. However, 
there can be joint control when this casting vote is in 
practice of limited relevance and effectiveness. This may be 
the case when the casting vote can be exercised only after a 
series of stages of arbitration and attempts at reconciliation 
or in a very limited field or if the exercise of the casting vote 
triggers a put option implying a serious financial burden 
or if the mutual interdependence of the parent companies 
would make the exercise of the casting vote unlikely 78.

III. Changes in the quality of control

(83) The Merger Regulation covers operations resulting in 
the acquisition of sole or joint control, including operations 
leading to changes in the quality of control. First, such a 
change in the quality of control, resulting in a concentration, 
occurs if there is a change between sole and joint control. 
Second, a change in the quality of control occurs between 
joint control scenarios before and after the transaction 
if there is an increase in the number or a change in the 
identity of controlling shareholders. However, there is no 

77 Case IV/JV.12 - Ericsson/Nokia/Psion/Motorola of 22 December 1998.
78 Case COMP/M.2574 - Pirelli /Edizione/Olivetti / Telecom Italia 
of 20 September 2001; Case IV/M.553 - RTL/Veronica/ Endemol of 
20 September 1995; Case IV/M.425 - British Telecom/Banco Santander, 
of 28 March 1994.

73 Case COMP/JV.55 Hutchison/RCPM/ECT of 3 July 2001; see also Case 
IV/M.553 - RTL/Veronica/Endemol of 20 September 1995.
74 Judgment in Case T-282/02 Cementbouw v Commission, para-
graphs 42, 52, 67 [2006] ECR II-319.
75 Case COMP/JV.55 Hutchison/RCPM/ECT of 3 July 2001. See also Case 
IV/M.553 - RTL/Veronica/Endemol of 20 September 1995.
76 Case IV/M. 967 - KLM/Air UK of 22 September 1997; Case 
COMP/M.4085 - Arcelor/Oyak/Erdemir of 13 February 2006.
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change in the quality of control if a change from negative 
to positive sole control occurs. Such a change affects neither 
the incentives of the negatively controlling shareholder nor 
the nature of the control structure, as the controlling share-
holder did not necessarily have to cooperate with specific 
shareholders at the time when it enjoyed negative control. 
In any case, mere changes in the level of shareholdings of 
the same controlling shareholders, without changes of the 
powers they hold in a company and of the composition 
of the control structure of the company, do not constitute 
a change in the quality of control and therefore are not a 
notifiable concentration.

(84) These changes in the quality of control will be discussed 
in two categories: first, an entrance of one or more new 
controlling shareholders irrespective of whether or not 
they replace existing controlling shareholders and, second, 
a reduction of the number of controlling shareholders.

1. Entry of controlling shareholders

(85) An entry of new controlling shareholders leading to a 
joint control scenario can either result from a change from 
sole to joint control, or from the entry of an additional 
shareholder or a replacement of an existing shareholder in 
an already jointly controlled undertaking.

(86) A move from sole control to joint control is considered 
a notifiable operation as this changes the quality of control 
of the joint venture. First, there is a new acquisition of 
control for the shareholder entering the controlled under-
taking. Second, only the new acquisition of control makes 
the controlled undertaking to a joint venture which changes 
decisively also the situation for the remaining controlling 
undertaking under the Merger Regulation: In the future, it 
has to take into account the interests of one or more other 
controlling shareholder(s) and it is required to cooperate 
permanently with the new shareholder(s). Before, it could 
either determine the strategic behaviour of the controlled 
undertaking alone (in the case of sole control) or was not 
forced to take into account the interests of specific other 
shareholders and was not forced to cooperate with those 
shareholders permanently.

(87) The entry of a new shareholder in a jointly controlled 
undertaking – either in addition to the already controlling 
shareholders or in replacement of one of them – also consti-
tutes a notifiable concentration, although the undertaking 
is jointly controlled before and after the operation 79. First, 
also in this scenario there is a shareholder newly acquiring 
control of the joint venture. Second, the quality of control of 
the joint venture is determined by the identity of all control-
ling shareholders. It lies in the nature of joint control that, 
since each shareholder alone has a blocking right concerning 
strategic decisions, the jointly controlling shareholders have 
to take into account each others interests and are required to 
cooperate for the determination of the strategic behaviour 
of the joint venture 80. The nature of joint control therefore 
does not exhaust itself in a pure mathematical addition of 

the blocking rights exercised by several shareholders, but 
is determined by the composition of the jointly controlling 
shareholders. One of the most obvious scenarios leading to 
a decisive change in the nature of the control structure of 
a jointly controlled undertaking is a situation where in a 
joint venture, jointly controlled by a competitor of the joint 
venture and a financial investor, the financial investor is 
replaced by another competitor. In these circumstances, the 
control structure and the incentives of the joint venture may 
entirely change, not only because of the entry of the new 
controlling shareholder, but also due to the change in the 
behaviour of the remaining shareholder. The replacement of 
a controlling shareholder or the entry of a new shareholder 
in a jointly controlled undertaking therefore constitutes a 
change in the quality of control 81.

(88) However, the entry of new shareholders only results 
in a notifiable concentration if one or several shareholders 
acquire sole or joint control by virtue of the operation. The 
entry of new shareholders may lead to a situation where 
joint control can neither be established on a de jure basis 
nor on a de facto basis as the entry of the new shareholder 
leads to the consequence that changing coalitions between 
minority shareholders are possible 82.

2. Reduction in the number of shareholders

(89) A reduction in the number of controlling shareholders 
constitutes a change in the quality of control and is thus to 
be considered as a concentration if the exit of one or more 
controlling shareholders results in a change from joint to 
sole control. Decisive influence exercised alone is substan-
tially different from decisive influence exercised jointly, 
since in the latter case the jointly controlling shareholders 
have to take into account the potentially different interests 
of the other party or parties involved 83.

(90) Where the operation involves a reduction in the 
number of jointly controlling shareholders, without leading 
to a change from joint to sole control, the transaction will 
normally not lead to a notifiable concentration.

IV. Joint ventures -  
The concept of full-functionality

(91) Article 3(1) (b) provides that a concentration shall be 
deemed to arise where control is acquired by one or more 

80 Judgment in Case T-282/02 Cementbouw v Commission, paragraph 67 
[2006] ECR II-319.
81 Generally, it should be noted that the Commission will not assess as 
a separate concentration the indirect replacement of a controlling share-
holder in a joint control scenario which takes place via an acquisition of 
control of one of its parent undertakings. The Commission will assess any 
changes occurring in the competitive situation of the joint venture in the 
framework of the overall acquisition of control of its parent undertaking. In 
those circumstances, the other controlling shareholders in the joint venture 
will therefore not be undertakings concerned by the concentration which 
relates to its parent undertaking.
82 Case IV/JV.12 - Ericsson/Nokia/Psion/Motorola of 22 December 1998.
83 See Case IV/M023 - ICI/Tioxide, of 28 November 1990; see also 
paragraph 5 (d) of the Commission Notice on a simplified procedure 
for treatment of certain concentrations under Council Regulation (EC) 
No 139/2004.79 See, e.g., Case COMP/M.3440 - ENI/EDP/GdP of 9 December 2004.
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undertakings of the whole or parts of another undertaking. 
The new acquisition of another undertaking by several 
jointly controlling undertakings therefore constitutes a 
concentration under the Merger Regulation. As in the case 
of the acquisition of sole control of an undertaking, such an 
acquisition of joint control will lead to a structural change in 
the market even if, according to the plans of the acquiring 
undertakings, the acquired undertaking would no longer be 
considered full-function after the transaction (e.g. because 
it will sell exclusively to the parent undertakings in future). 
Thus, a transaction involving several undertakings acquiring 
joint control of another undertaking or parts of another 
undertaking, fulfilling the criteria set out in paragraph 24, 
from third parties will constitute a concentration according 
to Article 3(1) without it being necessary to consider the 
full-functionality criterion 84.

(92) Article 3(4) provides in addition that the creation of a 
joint venture performing on a lasting basis all the functions 
of an autonomous economic entity (so called full-function 
joint ventures) shall constitute a concentration within the 
meaning of the Merger Regulation. The full-functionality 
criterion therefore delineates the application of the Merger 
Regulation for the creation of joint ventures by the parties, 
irrespective of whether such a joint venture is created as a 
‘greenfield operation’ or whether the parties contribute assets 
to the joint venture which they previously owned individually. 
In these circumstances, the joint venture must fulfil the full-
functionality criterion in order to constitute a concentration.

(93) The fact that a joint venture may be a full-function 
undertaking and therefore economically autonomous from 
an operational viewpoint does not mean that it enjoys 
autonomy as regards the adoption of its strategic decisions. 
Otherwise, a jointly controlled undertaking could never 
be considered a full-function joint venture and therefore 
the condition laid down in Article 3(4) would never be 
complied with 85. It is therefore sufficient for the criterion 
of full-functionality if the joint venture is autonomous in 
operational respect.

1. Sufficient resources to operate independently 
on a market

(94) Full function character essentially means that a joint 
venture must operate on a market, performing the functions 
normally carried out by undertakings operating on the 
same market. In order to do so the joint venture must have 
a management dedicated to its day-to-day operations and 
access to sufficient resources including finance, staff, and 
assets (tangible and intangible) in order to conduct on a 
lasting basis its business activities within the area provided 
for in the joint-venture agreement 86. The personnel do not 

necessarily need to be employed by the joint venture itself. 
If it is standard practice in the industry where the joint 
venture is operating, it may be sufficient if third parties 
envisage the staffing under an operational agreement or 
if staff is assigned by an interim employment agency. The 
secondment of personnel by the parent companies may also 
be sufficient if this is done either only for a start-up period 
or if the joint venture deals with the parent companies in 
the same way as with third parties. The latter case requires 
that the joint venture deals with the parents at arm’s length 
on the basis of normal commercial conditions and that the 
joint venture is also free to recruit its own employees or to 
obtain staff via third parties.

2. Activities beyond one specific function for the 
parents

(95) A joint venture is not full-function if it only takes over 
one specific function within the parent companies’ business 
activities without its own access to or presence on the market. 
This is the case, for example, for joint ventures limited to 
R&D or production. Such joint ventures are auxiliary to their 
parent companies’ business activities. This is also the case 
where a joint venture is essentially limited to the distribution 
or sales of its parent companies’ products and, therefore, acts 
principally as a sales agency. However, the fact that a joint 
venture makes use of the distribution network or outlet of one 
or more of its parent companies normally will not disqualify 
it as ‘full-function’ as long as the parent companies are acting 
only as agents of the joint venture 87.

(96) A frequent example where this question arises are joint 
ventures involved in the holding of real estate property, 
which are typically set up for tax and other financial reasons. 
As long as the purpose of the joint venture is limited to 
the acquisition and/or holding of certain real estate for the 
parents and based on financial resources provided by the 
parents, it will not usually be considered to be full-function, 
as it lacks an autonomous, long term business activity on the 
market and will typically also lack the necessary resources 
to operate independently. This has to be distinguished 
from joint ventures that are actively managing a real estate 
portfolio and who act on their own behalf on the market, 
which typically indicates full-functionality 88.

3. Sale/purchase relations with the parents

(97) The strong presence of the parent companies in 
upstream or downstream markets is a factor to be taken 
into consideration in assessing the full-function character 

86 Case IV/M.527 - Thomson CSF/Deutsche Aerospace, of 2 December 
1994 - intellectual rights, Case IV/M.560 EDS/ Lufthansa of 11 May 
1995 - outsourcing, Case IV/M.585 - Voest Alpine Industrieanlagenbau 
GmbH/Davy International Ltd, of 7 September 1995 - joint venture’s right 
to demand additional expertise and staff from its parent companies, 
Case IV/M.686 - Nokia/Autoliv, of 5 February 1996, joint venture able to 
terminate ‘service agreements’ with parent company and to move from 
site retained by parent company, Case IV/M.791 - British Gas Trading Ltd/ 
Group 4 Utility Services Ltd, of 7 October 1996, joint venture’s intended 
assets will be transferred to leasing company and leased by joint venture.
87 Case IV/M.102 - TNT/Canada Post etc. of 2 December 1991.
88 See Case IV/M.929 - DIA/Veba Immobilien/Deutschbau of 23 June 
1997; Case COMP/M. 3325 - Morgan Stanley/ Glick/Canary Wharf of 
23 January 2004.

84 These considerations do not apply to Article 2(4) in the same way. 
Whereas the interpretation of Article 3, para-graphs (1) and (4) relates to 
the applicability of the Merger Regulation to joint ventures, Article 2(4) 
relates to the substantive analysis of joint ventures. The ‘creation of a joint 
venture constituting a concentration pursuant to Article 3’, as provided 
for in Article 2(4), comprises the acquisition of joint control according to 
Article 3, paragraphs (1) and (4).
85 Judgment in Case T-282/02 Cementbouw v Commission, paragraph 62 
[2006] ECR II-319.
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of a joint venture where this presence results in substantial 
sales or purchases between the parent companies and the 
joint venture. The fact that, for an initial start-up period 
only, the joint venture relies almost entirely on sales to or 
purchases from its parent companies does not normally 
affect its full-function character. Such a start-up period 
may be necessary in order to establish the joint venture on 
a market. But the period will normally not exceed a period 
of three years, depending on the specific conditions of the 
market in question 89.

Sales to the parents

(98) Where sales from the joint venture to the parent 
companies are intended to be made on a lasting basis, the 
essential question is whether, regardless of these sales, the 
joint venture is geared to play an active role on the market 
and can be considered economically autonomous from an 
operational viewpoint. In this respect the relative propor-
tion of sales made to its parents compared with the total 
production of the joint venture is an important factor. Due 
to the particularities of each individual case, it is impossible 
to define a specific turnover ratio which distinguishes 
full-function from other joint ventures. If the joint venture 
achieves more than 50% of its turnover with third parties, 
this will typically be an indication of full-functionality. 
Below this indicative threshold, a case-by-case analysis is 
required, whereby, for the finding of operational autonomy, 
the relationship between the joint venture and its parents 
must be truly commercial in character. For this purpose, 
it is to be demonstrated that the joint venture will supply 
its goods or services to the purchaser who values them 
most and will pay most and that the joint venture will 
also deal with its parents’ companies at arm’s length on 
the basis of normal commercial conditions 90. Under these 
circumstances, i.e. if the joint venture will treat its parent 
companies in the same commercial way as third parties, it 
may be sufficient that at least 20% of the joint venture’s 
predicted sales will go to third parties. However, the greater 
the proportion of sales likely to be made to the parents, the 
greater will be the need for clear evidence of the commercial 
character of the relationship.

(99) For the determination of the proportion between sales 
to the parents and to third parties, the Commission will 
take past accounts and substantiated business plans into 
account. However, especially where substantial third-party 
sales cannot be readily foreseen, the Commission will base 
its finding also on the general market structure. This may be 
a relevant factor as well for the assessment whether the joint 
venture will deal with its parents on an arm’s length basis.

(100) These issues frequently arise with regard to outsourcing 
agreements, where an undertaking creates a joint venture 
with a service provider 91 which will carry out functions that 
were previously dealt with by the undertaking in-house. 
The JV typically cannot be considered to be full-function 
in these scenarios: it provides its services exclusively to 
the client undertaking, and it is dependent for its services 
on input from the service provider. The fact that the joint 
venture’s business plan often at least does not exclude that 
the joint venture can provide its services to third parties does 
not alter this assessment, as in the typical outsourcing setup 
any third party revenues are likely to remain ancillary to the 
joint venture’s main activities for the client undertaking. 
However, this general rule does not exclude that there are 
outsourcing situations where the joint venture partners, for 
example for reasons of economies of scale, set up a joint 
venture with the perspective of significant market access. 
This could qualify the joint venture as full function if 
significant third-party sales are foreseen and if the relation-
ship between the joint venture and its parent will be truly 
commercial in character and if the joint venture deals with 
its parents on the basis of normal commercial conditions.

Purchases from the parents

(101) In relation to purchases made by the joint venture 
from its parent companies, the full-function character of 
the joint venture is questionable in particular where little 
value is added to the products or services concerned at the 
level of the joint venture itself. In such a situation, the joint 
venture may be closer to a joint sales agency.

Trade markets

(102) However, in contrast to this situation where a joint 
venture is active in a trade market and performs the normal 
functions of a trading company in such a market, it normally 
will not be an auxiliary sales agency but a full-function joint 
venture. A trade market is characterised by the existence of 
companies which specialise in the selling and distribution 
of products without being vertically integrated in addition 
to those which are integrated, and where different sources 
of supply are available for the products in question. In 
addition, many trade markets may require operators to 
invest in specific facilities such as outlets, stockholding, 
warehouses, depots, transport fleets and sales and service 
personnel. In order to constitute a full-function joint venture 
in a trade market, an undertaking must have the necessary 
facilities and be likely to obtain a substantial proportion 
of its supplies not only from its parent companies but also 
from other competing sources 92.

4. Operation on a lasting basis

(103) Furthermore, the joint venture must be intended to 
operate on a lasting basis. The fact that the parent companies 
commit to the joint venture the resources described above 
normally demonstrates that this is the case. In addition, 

91 The question under which circumstances an outsourcing arrangement 
qualifies as a concentration is dealt with in paragraphs 25ff. of this Notice.
92 Case IV/M.788 - AgrEVO/Marubeni of 3 September 1996.

89 Case IV/M.560 - EDS/Lufthansa of 11 May 1995; Case IV/M.686 Nokia/
Autoliv of 5 February 1996; to be contrasted with Case IV/M.904 - RSB/
Tenex/Fuel Logistics of 2 April 1997 and Case IV/M.979 - Preussag/Voest-
Alpine of 1 October 1997. A special case exists where sales by the joint 
venture to its parent are caused by a legal monopoly downstream of the 
joint venture, see Case IV/M.468 - Siemens/Italtel of 17 February 1995, 
or where the sales to a parent company consist of by-products, which 
are of minor importance to the joint venture, see Case IV/M.550 - Union 
Carbide/Enichem of 13 March 1995.
90 Case IV/M.556 - Zeneca/Vanderhave of 9 April 1996; Case IV/M.751 
- Bayer/Hüls of 3 July 1996.
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agreements setting up a joint venture often provide for 
certain contingencies, for example, the failure of the joint 
venture or fundamental disagreement as between the parent 
companies 93. This may be achieved by the incorporation of 
provisions for the eventual dissolution of the joint venture 
itself or the possibility for one or more parent companies 
to withdraw from the joint venture. This kind of provision 
does not prevent the joint venture from being considered 
as operating on a lasting basis. The same is normally true 
where the agreement specifies a period for the duration 
of the joint venture where this period is sufficiently long 
in order to bring about a lasting change in the structure 
of the undertakings concerned 94, or where the agreement 
provides for the possible continuation of the joint venture 
beyond this period.

(104) By contrast, the joint venture will not be considered 
to operate on a lasting basis where it is established for a 
short finite duration. This would be the case, for example, 
where a joint venture is established in order to construct 
a specific project such as a power plant, but it will not be 
involved in the operation of the plant once its construction 
has been completed.

(105) A joint venture also lacks the sufficient operations on 
a lasting basis at a stage where there are decisions of third 
parties outstanding that are of an essential core importance 
for starting the joint venture’s business activity. Only deci-
sions that go beyond mere formalities and the award of 
which is typically uncertain qualify for these scenarios. 
Examples are the award of a contract (e.g., in public tenders), 
licences (e.g., in the telecoms sector) or access rights to 
property (e.g., exploration rights for oil and gas). Pending 
the decision on such factors, it is unclear whether the joint 
venture will become operational at all. Thus, at that stage 
the joint venture cannot be considered to perform economic 
functions on a lasting basis and consequently does not 
qualify as full function. However, once a decision has been 
taken in favour of the joint venture in question, this criterion 
is fulfilled and a concentration arises 95.

5. Changes in the activities of the joint venture

(106) The parents may decide to enlarge the scope of the 
activities of the joint venture in the course of its lifetime. This 
will be considered as a new concentration that may trigger 
a notification requirement if this enlargement entails the 
acquisition of the whole or part of another undertaking from 
the parents that would, considered in isolation, qualify as a 
concentration as explained in paragraph 24 of this Notice 96.

(107) A concentration may also arise if the parent companies 
transfer significant additional assets, contracts, know-how or 

other rights to the joint venture and these assets and rights 
constitute the basis or nucleus of an extension of the activi-
ties of the joint venture into other product or geographic 
markets which were not the object of the original joint 
venture, and if the joint venture performs such activities 
on a full-function basis. As the transfer of the assets or 
rights shows that the parents are the real players behind 
the extension of the joint venture’s scope, the enlargement 
of the activities of the joint venture can be considered in 
the same way as the creation of a new joint venture within 
the meaning of Article 3(4) 97. 

(108) If the scope of a joint venture is enlarged without 
additional assets, contracts, know-how or rights being 
transferred, no concentration will be deemed to arise.

(109) A concentration arises if a change in the activity of an 
existing non-full-function joint venture occurs so that a full-
function joint venture within the meaning of Article 3(4) is 
created. The following examples may be given: a change of 
the organisational structure of a joint venture so that it fulfils 
the full functionality criterion 98; a joint venture that used 
to supply only the parent companies, which subsequently 
starts a significant activity on the market; or scenarios, as 
described in paragraph 105 above, where a joint venture 
can only start its activity on the market once it has essential 
input (such as a licence for a joint venture in the telecoms 
sector). Such a change in the activity of the joint venture 
will frequently require a decision by its shareholders or 
its management. Once the decision is taken that leads to 
the joint venture meeting the full functionality criterion, a 
concentration arises.

V. Exceptions

(110) Article 3(5) sets out three exceptional situations 
where the acquisition of a controlling interest does not 
constitute a concentration under the Merger Regulation.

(111) First, the acquisition of securities by companies 
whose normal activities include transactions and dealing 
in securities for their own account or for the account of 
others is not deemed to constitute a concentration if such 
an acquisition is made in the framework of these businesses 
and if the securities are held on only a temporary basis 
(Article 3(5) (a)). In order to fall within this exception, the 
following requirements must be fulfilled:

– the acquiring undertaking must be a credit or other 
financial institution or insurance company the normal 
activities of which are described above;

– the securities must be acquired with a view to their resale;

96 See Case COMP/M.3039 - Soprol/Céréol/Lesieur of 30 January 2003.
97 The triggering event for the notification in such a case will be the agree-
ment or other legal act underlying the transfer of the assets, contracts, 
know-how or other rights.
98 Case COMP/M.2276 - The Coca-Cola Company/Nestlé/JV of 
27 September 2001.

93 Case IV/M.891 - Deutsche Bank/Commerzbank/J.M. Voith of 23 April 
1997.
94 See Case COMP/M.2903 - DaimlerChrysler/Deutsche Telekom/JV 
of 30 April 2003 where a period of 12 years was considered sufficient; 
Case COMP/M.2632 - Deutsche Bahn/ECT International/United Depots/
JV of 11 February 2002 with a contract duration of 8 years. In Case 
COMP/M.3858 Lehman Brothers/Starwood/Le Meridien of 20 July 2005, 
the Commission considered a minimum period of 10-15 years sufficient, 
but not a period of three years.
95 Subject to the other criteria mentioned in this chapter of the Notice.
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– the acquiring undertaking must not exercise the voting 
rights with a view to determining the strategic commercial 
behaviour of the target company or must exercise these 
rights only with a view to preparing the total or partial 
disposal of the undertaking, its assets or the securities;

– the acquiring undertaking must dispose of its controlling 
interest within one year of the date of the acquisition, that 
is, it must reduce its shareholding within this one-year 
period at least to a level which no longer confers control. 
This period, however, may be extended by the Commission 
where the acquiring undertaking can show that the disposal 
was not reasonably possible within the one-year period.

(112) Second, there is no change of control, and hence 
no concentration within the meaning of the Merger 
Regulation, where control is acquired by an office-holder 
according to the law of a Member State relating to liqui-
dation, winding-up, insolvency, cessation of payments, 
compositions or analogous proceedings (Article 3(5) (b)); 

(113) Third, a concentration does not arise where a financial 
holding company within the meaning of Arti cle 5(3) of 
the Council Directive 78/660/EEC 99 acquires control. The 
notion of ‘financial holding company’ is thus limited to 
companies whose sole purpose it is to acquire holdings in 
other undertakings without involving themselves directly 
or indirectly in the management of those undertakings, the 
foregoing without prejudice to their rights as shareholders. 
Such investment companies must be further structured 
in a way that compliance with these limitations can be 
supervised by an administrative or judicial authority. The 
Merger Regulation provides for an additional condition for 
this exception to apply: such companies may exercise the 
voting rights in the other undertakings only to maintain 
the full value of those investments and not to determine 
directly or indirectly the strategic commercial conduct of 
the controlled undertaking.

(114) The exceptions under Article 3(5) of the Merger 
Regulation only apply to a very limited field. First, these 
exceptions only apply if the operation would otherwise be 
a concentration in its own right, but not if the transaction 
is part of a broader, single concentration, in circumstances 
in which the ultimate acquirer of control would not fall 
within the terms of Article 3(5) (see e.g. paragraph 35 
above). Second, the exceptions under Article 3(5) (a) and 
(c) only apply to acquisitions of control by way of purchase 
of securities, not to acquisitions of assets.

(115) The exceptions do not apply to typical investment 
fund structures. According to their objectives, these funds 
usually do not limit themselves in the exercise of the voting 
rights, but adopt decisions to appoint the members of the 
management and the supervisory bodies of the undertakings 
or to even restructure those undertakings. This would not be 
compatible with the requirement under both Article 3 (5) (a) 
and (c) that the acquiring companies do not exercise the 
voting rights with a view to determine the competitive 
conduct of the other undertaking 100.

(116) The question may arise whether an operation to rescue 
an undertaking before or from insolvency proceedings consti-
tutes a concentration under the Merger Regulation. Such a 
rescue operation typically involves the conversion of existing 
debt into a new company, through which a syndicate of banks 
may acquire joint control of the company concerned. Where 
such an operation meets the criteria for joint control, as 
outlined above, it will normally be considered to be a concen-
tration 101. Although the primary intention of the banks is to 
restructure the financing of the undertaking concerned for its 
subsequent resale, the exception set out in Article 3(5) (a) is 
normally not applicable to such an operation. In a similar way 
as set out for investment funds, the restructuring programme 
normally requires the controlling banks to determine the 
strategic commercial behaviour of the rescued undertaking. 
Furthermore, it is not normally a realistic proposition to 
transform a rescued company into a commercially viable 
entity and to resell it within the permitted one-year period. 
Moreover, the length of time needed to achieve this aim may 
be so uncertain that it would be difficult to grant an extension 
of the disposal period.

VI. Abandonment of concentrations

(117) A concentration ceases to exist and the Merger 
Regulation ceases to be applicable if the undertakings 
concerned abandon the concentration.

(118) In this respect, the revised Merger Regulation 
139/2004 introduced a new provision related to the closure 
of procedures concerning the control of concentrations 
without a final decision after the Commission has initiated 
proceedings under Article 6(1) (c), first sentence. That 
sentence reads as follows: ‘Without prejudice to Article 9, 
such proceedings shall be closed by means of a decision as 
provided for in Article 8(1) to (4), unless the undertakings 
concerned have demonstrated to the satisfaction of the 
Commission that they have abandoned the concentration’. 
Prior to the initiation of proceedings, such requirements 
do not apply.

(119) As a general principle, the requirements for the proof 
of the abandonment must correspond in terms of legal 
form, intensity etc. to the initial act that was considered 
sufficient to make the concentration notifiable. In case the 
parties proceed from that initial act to a strengthening of 
their contractual links during the procedure, for example by 

100 Case IV/M.669 - Charterhouse/Porterbrook, of 11 December 1995.
101 Case IV/M.116 - Kelt/American Express, of 28 August 1991.

99 Fourth Council Directive 78/660/EEC of 25 July 1978 based on 
Article 54 (3) (g) of the Treaty on the annual accounts of certain types 
of companies, OJ L 222, 14.8.1978, p. 11, as last amended by Directive 
2003/51/EC of 18 June 2003, OJ L 178, 17.7.2003, p. 16. Article 5(3) of 
this Directive defines financial holding companies as ‘those companies 
the sole objective of which is to acquire holdings in other undertakings, 
and to manage such holdings and turn them to profit, without involving 
themselves directly or indirectly in the management of those undertak-
ings, the foregoing without prejudice to their rights as shareholders. The 
limitations imposed on the activities of these companies must be such 
that compliance with them can be supervised by an administrative or 
judicial authority’.
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concluding a binding agreement after the transaction was 
notified on the basis of a good faith intention, the require-
ments for the proof of the abandonment must correspond 
also to the nature of the latest act.

(120) In line with this principle, in case of implementation 
of the concentration prior to a Commission decision, the 
re-establishment of the status quo ante has to be shown. 
The mere withdrawal of the notification is not considered as 
sufficient proof that the concentration has been abandoned 
in the sense of Article 6(1) (c). Likewise, minor modifications 
of a concentration which do not affect the change in control 
or the quality of that change, cannot be considered as an 
abandonment of the original concentration 102.

Binding agreement: proof of the legally binding cancella-
tion of the agreement in the form envisaged by the initial 
agreement (i.e. usually a document signed by all the parties) 
will be required. Expressions of intention to cancel the 
agreement or not to implement the notified concentration, 
as well as unilateral declarations by (one of ) the parties will 
not be considered sufficient 103.

Good faith intention to conclude an agreement: In case of a 
letter of intent or memorandum of understanding reflecting 
such good faith intention, documents proving that this 
basis for the good faith intention has been cancelled will 
be required. As for possible other forms that indicated the 
good faith intention, the abandonment must reverse this 
good faith intention and correspond in terms of form and 
intensity to the initial expression of intent.

Public announcement of a public bid or of the intention to 
make a public bid: a public announcement terminating the 
bidding procedure or renouncing to the intention to make 
a public bid will be required. The format and public reach 

of this announcement must be comparable to the initial 
announcement.

– Implemented concentrations: In case the concentration 
has been implemented prior to a Commission decision, the 
parties will be required to show that the situation prevailing 
before the implementation of the concentration has been 
re-established.

(121) It is for the parties to submit the necessary documen-
tation to meet these requirements in due time.

VII. Changes of transactions after a Commission 
authorisation decision

(122) In some cases, parties may wish not to implement the 
concentration in the form foreseen after authorisation of 
the concentration by the Commission. The question arises 
whether the Commission’s authorisation decision still covers 
the changed structure of the transaction.

(123) Broadly speaking, if, before implementation of 
the authorised concentration, the transactional structure 
is changed from an acquisition of control, falling under 
Article 3(1) (b), to a merger according to Article 3(1) (a), 
or vice versa, then the change in the transactional structure 
is considered a different concentration under the Merger 
Regulation and a new notification is required 104. However, 
less significant modifications of the transaction, for example 
minor changes in the shareholding percentages which do 
not affect the change in control or the quality of that change, 
changes in the offer price in the case of public bids or changes 
in the corporate structure by which the transaction is imple-
mented without effects on the relevant control situation 
under the Merger Regulation, are considered as being covered 
by the Commission’s authorisation decision.

C. Community dimension

I. Thresolds

(124) A two fold test defines the operations to which 
the Merger Regulation applies. The first test is that the 
operation must be a concentration within the meaning of 
Article 3. The second comprises the turnover thresholds 
contained in Article 1, designed to identify those operations 
which have an impact upon the Community and can be 
deemed to be of ‘Community dimension’. Turnover is used 
as a proxy for the economic resources being combined in a 
concentration, and is allocated geographically in order to 
reflect the geographic distribution of those resources.

(125) Two sets of thresholds are set out in Article 1 to 
establish whether the operation has a Community dimension. 
Article 1(2) establishes three different criteria: The worldwide 
turnover threshold is intended to measure the overall dimen-
sion of the undertakings concerned; the Community turnover 
threshold seek to determine whether the concentration 
involves a minimum level of activities in the Community; 
and the two-thirds rule aims to exclude purely domestic 
transactions from Community jurisdiction.

(126) This second set of thresholds, contained in Article 1(3), 
is designed to tackle those concentrations which fall short 

104 See cases COMP/M.2706 - Carnival Corporation/P&O Princess of 
11 April 2002 and COMP/M.3071 - Carnival Corporation/P&O Princess 
of 10 February 2003. In such circumstances, the identity of the notifying 
parties changes, as both parties to a merger must notify, whereas only the 
party acquiring control must do so. However, if the parties implement an 
acquisition of control over a target company and only subsequently decide 
to merge with the newly acquired subsidiary, this would be regarded as 
an internal restructuring that does not give rise to a change in control and 
would thus not fall within the terms of Article 3 of the Merger Regulation.

102 This paragraph does not prejudge the assessment whether the 
modification requires submitting additional information to the Commission 
under Article 5(3) of Regulation (EC) No 802/2004.
103 See Case COMP/M.4381 - JCI/VB/FIAMM of 10 May 2007, para-
graph 15, where only one party did no longer wished to implement an 
agreement, whereas the other party still considered the agreement to be 
binding and enforceable.
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of achieving Community dimension under Article 1(2), but 
would have a substantial impact in at least three Member 
States leading to multiple notifications under national 
competition rules of those Member States. For this purpose, 
Article 1(3) provides for lower turnover thresholds, both 
worldwide and Community-wide, and for a minimum 
level of activities of the undertakings concerned, jointly 
and individually, in at least three Member States. Similarly 
to Article 1(2), Article 1(3) also contains a two thirds rule 
excluding predominantly domestic concentrations 105.

 (127) The thresholds as such are designed to govern juris-
diction and not to assess the market position of the parties 
to the concentration nor the impact of the operation. In 
so doing they include turnover derived from, and thus 
the resources devoted to, all areas of activity of the parties, 
and not just those directly involved in the concentration. 
The thresholds are purely quantitative, since they are only 
based on turnover calculation instead of market share or 
other criteria. They pursue the objective to provide a simple 
and objective mechanism that can be easily handled by 
the companies involved in a merger in order to determine 
if their transaction has a Community dimension and is 
therefore notifiable.

(128) Whereas Article 1 sets out the numerical thresholds 
to establish jurisdiction, the purpose of Article 5 is to explain 
how turnover should be calculated to ensure that the resulting 
figures are a true representation of economic reality.

II. Notion of undertakings concerned

1. General

(129) From the point of view of determining jurisdiction, 
the undertakings concerned are those participating in a 
concentration, i.e. a merger or an acquisition of control as 
foreseen in Article 3(1). The individual and aggregate turn-
over of those undertakings will be decisive in determining 
whether the thresholds are met.

(130) Once the undertakings concerned have been identi-
fied in a given transaction, their turnover for the purposes 
of determining jurisdiction is to be calculated according to 
the rules set out in Article 5. Article 5(4) sets out detailed 
criteria to identify undertakings whose turnover may be 
attributed to the undertaking concerned because of certain 
direct or indirect links with the latter. The legislator’s inten-
tion was to lay down concrete rules which, seen together, can 
be taken to establish the notion of a ‘group’ for the purposes 
of the turnover thresholds in the Merger Regulation. The 
term ‘group’ will be used in the following sections exclusively 
to refer to the collection of undertakings whose relations 
with an undertaking concerned come within the terms of 
one or more of the sub-paragraphs of Article 5(4) of the 
Merger Regulation.

(131) It is important, when referring to the various under-
takings which may be involved in a procedure, not to 
confuse the concept of ‘undertakings concerned’ under 
Articles 1 and 5 with the terminology used elsewhere in 
the Merger Regulation and in Commission Regulation 
(EC) No 802/2004 of 7 April 2004 implementing Council 
Regulation (EC) No 139/2004 on the control of concentra-
tions between undertakings (hereinafter referred to as the 
‘Implementing Regulation’) 106 referring to the various 
undertakings which may be involved in a procedure. This 
terminology refers to the notifying parties, other involved 
parties, third parties and parties who may be subject to 
fines or periodic penalty payments, and they are defined in 
Chapter IV of the Implementing Regulation, along with 
their respective rights and duties.

2. Mergers

(132) In a merger the undertakings concerned are each of 
the merging entities.

3. Acquisition of control

(133) In the remaining cases, it is the concept of ‘acquiring 
control’ that will determine which are the undertakings 
concerned. On the acquiring side, there can be one or 
more undertakings acquiring sole or joint control. On the 
acquired side, there can be one or more undertakings as 
a whole or parts thereof. As a general rule, each of these 
undertakings will be an undertaking concerned within the 
meaning of the Merger Regulation.

Acquisition of sole control

(134) Acquisition of sole control of the whole undertaking is 
the most straightforward case of acquisition of control. The 
undertakings concerned will be the acquiring undertaking 
and the target undertaking.

(135) Where the target undertaking is acquired by a group 
through one of its subsidiaries, the undertakings concerned 
are the target undertaking and the acquiring subsidiary if 
this is not a mere acquisition vehicle. However, even though 
the subsidiary is normally the undertaking concerned for the 
purpose of calculating turnover, the turnover of all under-
takings with which the undertaking concerned has the links 
as specified in Article 5(4) shall be included in the threshold 
calculations. In this respect, the group is considered to 
be a single economic unit and the different companies 
belonging to the same group cannot be considered as 
different undertakings concerned for jurisdictional purposes 
under the Merger Regulation. The actual notification can be 
made by the subsidiary concerned or by its parent company.

Acquisition of parts of an undertaking and staggered 
operations - Article 5(2) 

(136) The first subparagraph of Article 5(2) of the Merger 
Regulation provides that when the operation concerns the 
acquisition of parts of one or more undertakings, only those 

106 OJ L 133, 30.4.2004, p. 1.

105 A concentration is further deemed to have a Community dimension 
if it is referred to the Commission under Arti-cle 4(5) of the Merger 
Regulation. These cases are dealt with in the Commission Notice on Case 
Referral in respect of concentrations, OJ C 56, 5.3.2005, p. 2.
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parts which are the subject of the transaction shall be taken 
into account with regard to the seller. The possible impact 
of the transaction on the market will depend only on the 
combination of the economic and financial resources that 
are the subject of the transaction with those of the acquirer 
and not on the remaining business of the seller. In this case, 
the undertakings concerned will be the acquirer(s) and the 
acquired part(s) of the target undertaking, but the remaining 
businesses of the seller will be ignored.

(137) The second subparagraph of Article 5(2) includes a 
special provision on staggered operations or follow up deals. 
The previous concentrations (within two years) involving 
the same parties become (re)notifiable with the most recent 
transaction, provided this constitutes a concentration, if the 
thresholds are met whether for one or more of the transac-
tions taken in isolation or cumulatively. In this case, the 
undertakings concerned are the acquirer(s) and the different 
acquired part(s) of the target company taken as a whole.

Change from joint to sole control

(138) If the acquisition of control occurs by way of a 
change from joint control to sole control, one shareholder 
normally acquires the stake previously held by the other 
shareholder(s). In this situation, the undertakings concerned 
are the acquiring shareholder and the joint venture. As is 
the case for any other seller, the ‘exiting’ shareholder is not 
an undertaking concerned 107.

Acquisition of joint control

(139) In the case of acquisition of joint control of a newly-
created undertaking, the undertakings concerned are each 
of the companies acquiring control of the newly set-up joint 
venture (which, as it does not yet exist, cannot be considered 
to be an undertaking concerned and moreover, as yet, has 
no turnover of its own). The same rule applies where one 
undertaking contributes a pre-existing subsidiary or a 
business (over which it previously exercised sole control) 
to a newly created joint venture. In these circumstances, 
each of the jointly-controlling undertakings is considered 
an undertaking concerned whereas any company or busi-
ness contributed to the joint venture is not an undertaking 
concerned, and its turnover is part of the turnover of the 
initial parent company.

(140) The situation is different if undertakings newly acquire 
joint control of a pre-existing undertaking or business. 
The undertakings concerned are each of the undertakings 
acquiring joint control on the one hand, and the pre-existing 
acquired undertaking or business on the other.

(141) The acquisition of a company with a view to imme-
diately split up the assets is, as explained above in para-
graph 32, mostly not considered as an acquisition of joint 
control of the entire target company, but as the acquisition 
of sole control by each of the ultimate acquirers of the 
respective parts of the target company. In line with the 

considerations for the acquisition of sole control, undertak-
ings concerned are the acquiring undertakings and the 
acquired parts in each of the transactions.

Changes of controlling shareholders in cases of joint 
control of an existing joint venture

(142) A notifiable concentration may arise, as explained 
above, where a change in the quality of control occurs in a 
joint control structure due to the entrance of new control-
ling shareholders, irrespective of whether or not they replace 
existing controlling shareholders.

(143) In the case where one or more shareholders acquire 
control, either by entry or by substitution of one or more 
shareholders, in a situation of joint control both before and 
after the operation, the undertakings concerned are the 
shareholders (both existing and new) who exercise joint 
control and the joint venture itself 108. On the one hand, 
similar to the acquisition of joint control of an existing 
company, the joint venture itself can be considered as an 
undertaking concerned as it is an already pre-existing 
undertaking. On the other hand, as set out above, the entry 
of a new shareholder is not only in itself a new acquisition 
of control, but also leads to a change in the quality of 
control for the remaining controlling shareholders as the 
quality of control of the joint venture is determined by 
the identity and composition of the controlling share-
holders and therefore also by the relationship between 
them. Furthermore, the Merger Regulation considers a 
joint venture as a combination of the economic resources 
of the parent companies, together with the joint venture 
if it already generates turnover on the market. For these 
reasons, the newly entering controlling shareholders are 
undertakings concerned alongside with the remaining 
controlling shareholders. Due to the change of the quality 
in control, all of them are considered to undertake an 
acquisition of control.

(144) As Article 4(2) first sentence of the Merger 
Regulation foresees that all acquisitions of joint control 
shall be notified jointly by the undertakings acquiring joint 
control, existing and new shareholders in principle have to 
notify concentrations arising from such changes in joint 
control scenarios jointly.

Acquisition of control by a joint venture

(145) In transactions where a joint venture acquires control 
of another company, the question arises whether or not 
the joint venture should be regarded as the undertaking 
concerned (the turnover of which would include the turn-
over of its parent companies), or whether each of its parent 
companies should individually be regarded as undertakings 
concerned. This question may be decisive for jurisdic-
tional purposes 109. Whereas, in principle, the undertaking 
concerned is the joint venture as the direct participant in 
the acquisition of control, there may be circumstances where 
companies set up ‘shell’ companies and the parent companies 

108 See Case IV/M.376 - Synthomer/Yule Catto, of 22 October 1993.107 Case IV/M.023 - ICI/Tioxide, of 28 November 1990.
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will individually be considered as undertakings concerned. 
In this type of situation, the Commission will look at the 
economic reality of the operation to determine which are 
the undertakings concerned.

(146) Where the acquisition is carried out by a full-function 
joint venture, with the features set out above, and already 
operates on the same market, the Commission will normally 
consider the joint venture itself and the target under-
taking to be the undertakings concerned (and not the joint 
venture’s parent companies).

 (147) Conversely, where the joint venture can be regarded 
as a mere vehicle for an acquisition by the parent companies, 
the Commission will consider each of the parent companies 
themselves to be the undertakings concerned, rather than 
the joint venture, together with the target company. This 
is the case in particular where the joint venture is set up 
especially for the purpose of acquiring the target company 
or has not yet started to operate, where an existing joint 
venture has no full-function character as referred to above 
or where the joint venture is an association of undertak-
ings. The same applies where there are elements which 
demonstrate that the parent companies are in fact the real 
players behind the operation. These elements may include a 
significant involvement by the parent companies themselves 
in the initiation, organisation and financing of the opera-
tion. In those cases, the parent companies are regarded as 
undertakings concerned.

Break-up of joint ventures and exchange of assets

(148) When two (or more) undertakings break up a joint 
venture and split the assets (constituting businesses) 
between them, this will normally be considered as more 
than one acquisition of control, as explained above in 
paragraph 41. For example, undertakings A and B form a 
joint venture and subsequently split it up, in particular with 
a new asset configuration. The break-up of the joint venture 
involves a change from joint control over the joint venture’s 
entire assets to sole control over the divided assets by each 
of the acquiring undertakings 110.

(149) For each break-up operation, and in line with the 
consideration to the acquisition of sole control, the under-
takings concerned will be, on the one hand, the acquiring 
party and, on the other, the assets that this undertaking 
will acquire.

(150) Similar to the break-up scenario is the situation where 
two (or more) companies exchange assets constituting 
a business on each side. In this case, each acquisition of 
control is considered an independent acquisition of sole 
control. The undertakings concerned will be, for each 
transaction, the acquiring companies and the acquired 
undertaking or assets.

Acquisitions of control by natural persons

(151) Control may also be acquired by natural persons, 
within the meaning of Article 3 of the Merger Regulation, if 
those persons themselves carry out further economic activi-
ties (and are therefore classified as economic undertakings 
in their own right) or if they control one or more other 
economic undertakings. In such a situation, the undertak-
ings concerned are the target undertaking and the individual 
acquirer (with the turnover of the undertaking(s) controlled 
by that natural person being included in the calculation of 
the natural person’s turnover to the extent that the terms 
of Article 5(4) are satisfied) 111. 

(152) An acquisition of control of an undertaking by its 
managers is also an acquisition by natural persons, and 
paragraph 151 above is also relevant. However, the managers 
may pool their interests through a ‘vehicle company’, so that 
it acts with a single voice and also to facilitate decision-
making. Such a vehicle company may be, but is not neces-
sarily, an undertaking concerned. The general guidance given 
above in paragraphs 145–147 on acquisitions of control by 
a joint venture also applies here.

Acquisition of control by a State-owned undertaking

(153) As described above, a merger or an acquisition of 
control arising between two undertakings owned by the 
same State (or the same public body) may constitute a 
concentration if the undertakings were formerly part of 
different economic units having an independent power 
of decision. If this is the case, both of them will qualify as 
undertakings concerned although both are owned by the 
same State 112.

III. Relevant date for establishing jurisdiction

(154) The legal situation for establishing the Commission’s 
jurisdiction has been changed under the recast Merger 
Regulation. Under the former Merger Regulation, the 
relevant date was the triggering event for a notification 
according to Article 4(1) of this Regulation - the conclusion 
of a final agreement or the announcement of a public bid or 
the acquisition of a controlling interest - or, at the latest, the 
time when the parties were obliged to notify (i.e. one week 
after a triggering event for a notification)113. 

111 See Case IV/M.082 - Asko/Jacobs/Adia, of 16 May 1991 where a 
private individual with other economic activities acquired joint control of 
an undertaking and was considered an undertaking concerned.
112 See recital 22 of the Merger Regulation, directly related to the 
calculation of turnover of a state-owned undertaking concerned in the 
context of Article 5(4).

109 Assume the following scenario: The target company has an aggregate 
Community turnover of less than EUR 250 million, and the acquiring 
parties are two (or more) undertakings, each with a Community turnover 
exceeding EUR 250 million. If the target is acquired by a ‘shell’ company 
set up between the acquiring undertakings, there would only be one 
undertaking (the ‘shell’ company) with a Community turnover exceeding 
EUR 250 million, and thus one of the cumulative threshold conditions for 
Community jurisdiction, namely, the existence of at least two undertakings 
with a Community turnover exceeding EUR 250 million, would not be 
fulfilled. Conversely, if instead of acting through a ‘shell’ company, the 
acquiring undertakings acquire the target undertaking themselves, then 
the turnover threshold would be met and the Merger Regulation would 
apply to this transaction. The same considerations apply to the national 
turnover thresholds referred to in Article 1(3).
110 See parallel cases COMP/M.3293 - Shell/BEB and COMP/M.3294 - 
ExxonMobil/BEB of 20 November 2003; Case IV/M.197 - Solvay/Laporte 
of 30 April 1992.
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(155) Under the recast Merger Regulation, there is no 
longer an obligation for the parties to notify within a 
certain time-frame (provided the parties do not implement 
the planned concentration before notification). Moreover, 
according to Article 4(1) second subparagraph, the under-
takings concerned can already notify the transaction on the 
basis of a good faith intention to conclude an agreement 
or, in the case of a public bid, where they have publicly 
announced an intention to make such a bid. At the time of 
the notification at the latest, the Commission – as well as 
national competition authorities – must be able to deter-
mine their jurisdiction. Article 4(1) subparagraph 1 of the 
Merger Regulation provides, generally, that concentrations 
shall be notified following the conclusion of the agreement, 
the announcement of the public bid, or the acquisition of a 
controlling interest. The dates of these events are therefore 
still decisive under the recast Merger Regulation in order 
to determine the relevant date for establishing jurisdiction, 
if a notification does not occur before such events on the 
basis of a good faith intention or an announced intention 114.

(156) The relevant date for establishing Community juris-
diction over a concentration is therefore the date of the 
conclusion of the binding legal agreement, the announce-
ment of a public bid or the acquisition of a controlling 
interest or the date of the first notification, whichever 
date is earlier 115. Regarding the date of notification, a 
notification to either the Commission or to a Member State 
authority is relevant. The relevant date needs in particular 
to be considered for the question whether acquisitions 
or divestitures which occur after the period covered by 
the relevant account, but before the relevant date, require 
adaptations to those accounts according to the principles 
set out in paragraphs 172 and 173.

IV. Turnover

1. The concept of turnover

(157) The concept of turnover as used in Article 5 of the 
Merger Regulation comprises ‘the amounts derived […] 
from the sale of products and the provision of services’. 
Those amounts generally appear in company accounts under 
the heading ‘sales’. In the case of products, turnover can be 
determined without difficulty, namely by identifying each 
commercial act involving a transfer of ownership.

 (158) In the case of services, the method of calculating 
turnover in general does not differ from that used in the 
case of products: the Commission takes into consideration 
the total amount of sales. However, the calculation of the 

amounts derived from the provision of services may be 
more complex as this depends on the exact service provided 
and the underlying legal and economic arrangements in 
the sector in question. Where one undertaking provides 
the entire service directly to the customer, the turnover of 
the undertaking concerned consists of the total amount of 
sales for the provision of services in the last financial year.

(159) In other areas, this general principle may have to be 
adapted to the specific conditions of the service provided. 
In certain sectors of activity (such as package holidays and 
advertising), the service may be sold through intermediaries 116. 
Even if the intermediary invoices the entire amount to the 
final customer, the turnover of the undertaking acting as an 
intermediary consists solely of the amount of its commission. 
For package holidays, the entire amount paid by the final 
customer is then allocated to the tour operator which uses the 
travel agency as distribution network. In the case of adver-
tising, only the amounts received (without the commission) 
are considered to constitute the turnover of the TV channel or 
the magazine since media agencies, as intermediaries, do not 
constitute the distribution channel for the sellers of advertising 
space, but are chosen by the customers, i.e. those undertakings 
wishing to place advertising.

(160) The examples mentioned show that, due to the 
diversity of services, many different situations may arise 
and the underlying legal and economic relations have to 
be carefully analysed. Similarly, specific situations for the 
calculation of turnover may arise in the areas of credit, 
financial services and insurance. These issues will be dealt 
with in Section VI.

2. Ordinary activities

(161) Article 5(1) provides that the amounts to be included 
in the calculation of turnover should correspond to the 
‘ordinary activities’ of the undertakings concerned. This 
is the turnover achieved from the sale of products or the 
provision of services in the normal course of its business. 
It generally excludes those items which are listed under 
the headers ‘financial income’ or ‘extraordinary income’ in 
the company’s accounts. Such extraordinary income may 
be derived from the sale of businesses or of fixed assets. 
However, company accounts do not necessarily delineate the 
revenues derived from ordinary activities in the way required 
for the purposes of turnover calculation under the Merger 
Regulation. In some cases, the qualification of the items in 
the accounts may have to be adapted to the requirements 
of the Merger Regulation 117.

(162) The revenues do not necessarily have to be derived from 
the customer of the products or services. With regard to aid 
granted to undertakings by public bodies, any aid has to be 
included in the calculation of turnover if the undertaking 
is itself the recipient of the aid and if the aid is directly 

116 An undertaking will normally not act as an intermediary if it sells 
products via a commercial act which involves a transfer of ownership, 
Judgment in Case T-417/05, Endesa v Commission, paragraph 213, [2006] 
ECR II-2533.

113 See Case COMP/M.1741 - MCI Worldcom/Sprint of 28 June 2000.
114 The alternative possibility that turnover should be defined on the 
latest date when the relevant parties are obliged to notify (seven days 
after the ‘triggering event’ under the former Merger Regulation) cannot 
be retained under the recast merger Regulation, because there is no 
deadline for notification.
115 See also opinion of AG Kokott in Case C-202/06 Cementbouw v 
Commission of 26 April 2007, paragraph 46 (not yet reported). Only the 
recast merger Regulation has provided for the possibility to take into 
account the first notification if this is earlier than the date of the conclusion 
of the binding legal agreement, the announcement of a public bid or the 
acquisition of a controlling interest, see fn. 35 of the opinion.
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linked to the sale of products and the provision of services 
by the undertaking. The aid is therefore an income of the 
undertaking from the sale of products or provision of services 
in addition to the price paid by the consumer 118.

(163) Specific issues have arisen for the calculation of 
turnover of a business unit which only had internal revenues 
in the past. This may in particular apply for transactions 
involving the outsourcing of services by transfer of a busi-
ness unit. If such a transaction constitutes a concentration 
on the basis of the considerations outlined in paragraphs 25 
ff. of this Notice, the Commission’s practice is that the 
turnover should normally be calculated on the basis of the 
previously internal turnover or of publicly quoted prices 
where such prices exist (e.g. in the oil industry). Where the 
previously internal turnover does not appear to correspond 
to a market valuation of the activities in question (and, thus, 
to the expected future turnover on the market), the forecast 
revenues to be received on the basis of an agreement with 
the former parent may be a suitable proxy.

3. ‘Net’ turnover

(164) The turnover to be taken into account is ‘net’ turnover, 
after deduction of a number of components specified in 
the Regulation. The aim is to adjust turnover in such a way 
as to enable it to reflect the real economic strength of the 
undertaking.

3.1. Deduction of rebates and taxes

(165) Article 5(1) provides for the ‘deduction of sales rebates 
and of value added tax and other taxes directly related 
to turnover’. ‘Sales rebates’ mean all rebates or discounts 
which are granted by the undertakings to their customers 
and which have a direct influence on the amounts of sales.

(166) As regards the deduction of taxes, the Merger 
Regulation refers to VAT and ‘other taxes directly related to 
turnover’. The concept of ‘taxes directly related to turnover’ 
refers to indirect taxation linked to turnover, such as, for 
example, taxes on alcoholic beverages or cigarettes.

3.2. The treatment of ‘internal’ turnover

(167) The first subparagraph of Article 5(1) states that ‘the 
aggregate turnover of an undertaking concerned shall not 
include the sale of products or the provision of services 
between any of the undertakings referred to in paragraph 4’, 
i.e. the group to which the undertaking concerned belongs. 
The aim is to exclude the proceeds of business dealings 
within a group so as to take account of the real economic 
weight of each entity in the form of market turnover. Thus, 

the ‘amounts’ taken into account by the Merger Regulation 
reflect only the transactions which take place between the 
group of undertakings on the one hand and third parties 
on the other.

(168) Article 5(5) (a) of the Merger Regulation applies the 
principle that double counting is to be avoided specifically 
to the situation where two or more undertakings concerned 
in a concentration jointly have the rights or powers listed 
in Article 5(4) (b) in another company. According to this 
provision, the turnover resulting from the sale of products or 
the provision of services between the joint venture and each 
of the undertakings concerned (or any other undertaking 
connected with any one of them in the sense of Article 5(4)) 
should be excluded. As regards joint ventures between 
undertakings concerned and third parties, insofar as their 
turnover is taken into account according to Article 5(4) (b) 
as set out in paragraph 181 below, the turnover generated 
by sales between the joint venture and the undertaking 
concerned (as well as undertakings linked to the under-
taking concerned in accordance with the criteria set out 
in Article 5(4)) is not taken into account according to 
Article 5(1). 

4. Turnover calculation and financial accounts

4.1. The general rule

(169) The Commission seeks to base itself upon the most 
accurate and reliable figures available. Generally, the 
Commission will refer to accounts which relate to the 
closest financial year to the date of the transaction and 
which are audited under the standard applicable to the 
undertaking in question and compulsory for the relevant 
financial year 119. An adjustment of the audited figures 
should only take place if this is required by the provisions 
of the Merger Regulation, including the cases explained in 
more detail in paragraph 172.

 (170) The Commission is reluctant to rely on manage-
ment or any other form of provisional accounts in any 
but exceptional circumstances 120. Where a concentration 
takes place within the first months of the year and audited 
accounts are not yet available for the most recent financial 
year, the figures to be taken into account are those relating 
to the previous year. Where there is a major divergence 
between the two sets of accounts, due to significant and 
permanent changes in the undertaking concerned, and, in 
particular, when the final draft figures for the most recent 
year have been approved by the board of management, the 
Commission may decide to take those figures into account.

(171) Despite the general rule, in cases where major differ-
ences between the Community’s accounting standards 
and those of a non-member country are observed, the 
Commission may consider it necessary to restate these 

119 See Case COMP/M.3986 - Gas Natural/Endesa of 15 November 
2005; confirmed by Judgment in Case T-417/05, Endesa v Commission, 
paragraphs 128, 131, [2006] ECR II-2533.
120 See Case COMP/M.3986 - Gas Natural/Endesa of 15 November 
2005; confirmed by Judgment in Case T-417/05, Endesa v Commission, 
paragraphs 176, 179, [2006] ECR II-2533.

117 In Case IV/M.126 - Accor/Wagons-Lits, of 28 April 1992, the 
Commission decided to consider certain income from car-hire activities 
as revenues from ordinary activities although they were included as ‘other 
operating proceeds’ in Wagons-Lits’ profit and loss account.
118 See Case IV/M.156 - Cereol/Continentale Italiana of 27 November 
1991. In this case, the Commission excluded Community aid from the 
calculation of turnover because the aid was not intended to support the 
sale of products manufactured by one of the undertakings involved in 
the merger, but the producers of the raw materials (grain) used by the 
undertaking, which specialised in the crushing of grain.
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accounts in accordance with Community standards in 
respect of turnover.

4.2. Adjustments after the date of the last audited 
accounts

(172) Notwithstanding the foregoing paragraphs, an 
adjustment must always be made to account for perma-
nent changes in the economic reality of the undertakings 
concerned, such as acquisitions or divestments which are not 
or not fully reflected in the audited accounts. Such changes 
have to be taken into account in order to identify the true 
resources being concentrated and to better reflect the 
economic situation of the undertakings concerned. Those 
adjustments are only selective in nature and do not endanger 
the principle that there should be a simple and objective 
mechanism to determine the Commission’s jurisdiction 
as they do not require a complete revision of the audited 
accounts 121. First, this applies to acquisitions, divestments 
or closure of part of its business subsequent to the date of 
the audited accounts. This is relevant if a company closes 
a transaction concerning the divestment and closure of 
part of its business at any time before the relevant date for 
establishing jurisdiction (see paragraph 154) or where such 
a divestment or closure of a business is a pre-condition for 
the operation 122. In this case, the turnover to be attributed 
to that part of the business must be subtracted from the 
turnover of the notifying party as shown in its last audited 
accounts. If an agreement for the sale of part of its business 
is signed, but the closing of the sale (in other words, its legal 
implementation and the transfer of the legal title to the 
shares or assets acquired) has not yet occurred, such a change 
is not taken into account 123, unless the sale is a pre-condition 
for the notified operation. Conversely, the turnover of those 
businesses whose acquisition has been closed subsequent 
to the preparation of the most recent audited accounts, but 
before the relevant date for establishing jurisdiction, must 
be added to a company’s turnover for notification purposes.

(173) Second, an adjustment may also be necessary for 
acquisitions, divestments or closure of part of the busi-
ness which have taken place during the financial year for 
which the audited accounts are drawn up. If acquisitions, 
divestments or closure of part of the business within this 
period are made, the changes in the economic resources 
may only partly be reflected in the audited accounts of the 
undertaking concerned. As the turnover of the businesses 
acquired may be included in the accounts only from the 
time of their acquisition, this may not reflect the full annual 
turnover of the acquired business. Conversely, the turnover 
of the businesses divested or closed may still be included in 
the audited accounts up to the point in time of their actual 
divestment or closure. In these cases, adjustments have to 
be made to remove the turnover generated by the divested 
or closed businesses from the audited accounts until the 

time of de-consolidation and to add the turnover which 
the acquired businesses have generated in the year until 
the time they have been consolidated in the accounts. As 
a result, the turnover of the businesses divested or closed 
must be excluded in full and the full annual turnover of the 
businesses acquired must be included.

 (174) Other factors that may affect turnover on a temporary 
basis such as a decrease in orders for the product or a 
slow-down in the production process within the period 
prior to the transaction will be ignored for the purposes 
of calculating turnover. No adjustment to the definitive 
accounts will be made to incorporate them.

5. Attribution of turnover under Article 5(4) 

5.1. Identification of undertakings whose turnover 
is taken into account

(175) When an undertaking concerned by a concentration 
belongs to a group, not only the turnover of the undertaking 
concerned is considered, but the Merger Regulation requires 
to also take into account the turnover of those undertakings 
with which the undertaking concerned has links consisting 
in the rights or powers listed in Article 5(4) in order to 
determine whether the thresholds contained in Article 1 of 
the Merger Regulation are met. The aim is again to capture 
the total volume of the economic resources that are being 
combined through the operation irrespective of whether the 
economic activities are carried out directly by the under-
taking concerned or whether they are undertaken indirectly 
via undertakings with which the undertaking concerned 
possesses the links described in Article 5(4). 

(176) The Merger Regulation does not delineate the concept 
of a group in a single abstract definition, but sets out in 
Article 5(4) (b) certain rights or powers. If an undertaking 
concerned directly or indirectly has such links with other 
companies, those are to be regarded as part of its group 
for purposes of turnover calculation under the Merger 
Regulation.

(177) Article 5(4) of the Merger Regulation provides the 
following:

‘Without prejudice to paragraph 2 [acquisitions of parts], 
the aggregate turnover of an undertaking concerned within 
the meaning of Article 1(2) and (3) shall be calculated by 
adding together the respective turnovers of the following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking concerned 
directly or indirectly:

(i) owns more than half the capital or business assets, or

(ii) has the power to exercise more than half the voting 
rights, or

121 ) Judgment in Case T-417/05, Endesa v Commission, paragraph 209, 
[2006] ECR II-2533.
122 See Judgment in Case T-3/93, Air France v Commission, [1994] ECR 
II-121 paragraphs 100 et seq. in relation to Case IV/M.278 - British Airways/
Dan Air; Case IV/M.588 - Ingersoll-Rand/Clark Equipment.
123 Case IV/M.632 - Rhône Poulenc Rorer/Fisons of 21 September 1995; 
Case COMP/M.1741 - MCI Worldcom/Sprint of 28 June 2000.
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(iii) has the power to appoint more than half the members 
of the supervisory board, the administrative board or bodies 
legally representing the undertakings, or

(iv) has the right to manage the undertaking’s affairs;

(c) those undertakings which have in an undertaking 
concerned the rights or powers listed in (b);

(d) those undertakings in which an undertaking as referred 
to in (c) has the rights or powers listed in (b);

(e) those undertakings in which two or more undertakings 
as referred to in (a) to (d) jointly have the rights or powers 
listed in (b).’ 

An undertaking which has in another undertaking the 
rights and powers mentioned in Article 5(4) (b) will be 
referred to as the ‘parent’ of the latter in the present section 
of this Notice dealing with the calculation of turnover, 
whereas the latter is referred to as ‘subsidiary’ of the former. 
In short, Article 5(4) therefore provides that the turnover 
of the undertaking concerned by the concentration (point 
(a)) should include its subsidiaries (point (b)), its parent 
companies (point (c)), the other subsidiaries of its parent 
undertakings (point (d)) and any other subsidiary jointly 
held by two or more of the undertakings identified under 
(a)-(d) (point (e)). 

(178) A graphic example is as follows: The undertaking 
concerned and its group:

a: The undertaking concerned

b: Its subsidiaries, jointly held companies together with 
third parties (b3) and their own subsidiaries (b1 and b2)

c: Its parent companies and their own parent companies (c1)

d: Other subsidiaries of the parent companies of the 
undertaking concerned

e: Companies jointly held by two (or more) companies of 
the group

x: Third party

Note: the letters a - e correspond to the relevant points of 
Article 5(4). Percentages set out in the graph relate to the 
percentage of voting rights held by the respective parent 
company.

(179) The rights or powers listed in Article 5(4) (b) (i)-(iii) 
can be identified in a rather straightforward way as they 
refer to quantitative thresholds. These thresholds are fulfilled 
if the undertaking concerned owns more than half of the 
capital or business assets of other undertakings, has more 
than half of the voting rights or has legally the power to 
appoint more than half of the board members in other 
undertakings. However, the thresholds are also met if the 
undertaking concerned de facto has the power to exercise 
more than half of the voting rights in the shareholders’ 
assembly or the power to appoint more than half of the 
board members in other undertakings 124.

 (180) The provision contained in Article 5(4) (b) (iv) refers to 
the right to manage the undertaking’s affairs. Such a right to 
manage exists under company law in particular on the basis 
of organisational contracts such as a ‘Beherrschungsvertrag’ 
under German law, on the basis of business lease agreements 
or on the basis of the organisation structure for the general 
partner in a limited partnership 125. However, the ‘right to 
manage’ may also result from the holding of voting rights 
(alone or in combination with contractual arrangements, 
such as a shareholders’ agreement) which enable, on a 
stable, de jure basis, to determine the strategic behaviour 
of an undertaking.

(181) The right to manage also covers situations in which 
the undertaking concerned jointly has the right to manage 
an undertaking’s affairs together with third parties 126. The 
underlying consideration is that the undertakings exercising 
joint control have jointly the right to manage the controlled 
undertakings’ affairs even if each of them individually may 
have those rights only in a negative sense, i.e. in the form 
of veto rights. In the example, the undertaking (b3) which 
is jointly controlled by the undertaking concerned (a) and a 
third party (x) is taken into account as both (a) and (x) have 
veto rights in (b3) on the basis of their equal shareholding 
in (b3) 127. Under Article 5(4) (b) (iv) the Commission 
only takes into account those joint ventures in which the 
undertaking concerned and third parties have de jure rights 
that give rise to a clear-cut right to manage. The inclusion 
of joint ventures is therefore limited to situations where the 
undertaking concerned and third parties have a joint right 
to manage on the basis of an agreement, e.g. a shareholders’ 
agreement, or where the undertaking concerned and a third 
party have an equality of voting rights to the effect that they 
have the right to appoint an equal number of members to 
the decision-making bodies of the joint venture.

(182) In the same way, where two or more companies jointly 
control the undertaking concerned in the sense that the 
agreement of each and all of them is needed in order to 
manage the undertaking affairs, the turnover of all of them 
is included. In the example, the two parent companies (c) 
of the undertaking concerned (a) would be taken into 
account as well as their own parent companies (c1 in the 
example). This interpretation results from the referral from 
Article 5(4) (c), dealing with this case, to Article 5(4) (b), 
which is applicable to jointly controlled companies as set 
out in the preceding paragraph.

(183) When any of the companies identified on the basis 
of Article 5(4) also has links as defined in Article 5(4) 
with other undertakings, these should also be brought into 
the calculation. In the example, one of the subsidiaries of 
the undertaking concerned a (called b) has in turn its own 
subsidiaries b1 and b2 and one of the parent companies 
(called c) has its own subsidiary (d).

124 Case IV/M.187 - Ifint/Exor of 2 March 1992; Case IV/M.062 - Eridania/
ISI of 30 July 1991.
125 Case IV/M.126 - Accor/WagonLits of 28 April 1992.
126 Case COMP/M.1741 - MCI Worldcom/Sprint; Case IV/M. 187 - Ifint/
Exor; Case IV/M.1046 - Ameritech/Tele Danmark.
127 However, only half of the turnover generated by b3 is taken into 
account, see paragraph 187.
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(184) Article 5(4) sets out specific criteria for identifying 
undertakings whose turnover can be attributed to the 
undertaking concerned. These criteria, including the ‘right 
to manage the undertaking’s affairs’, are not coextensive 
with the notion of ‘control’ under Article 3(2). There are 
significant differences between Articles 3 and 5, as those 
provisions fulfil different roles. The differences are most 
apparent in the field of de facto control. Whereas under 
Article 3(2) even a situation of economic dependence may 
lead to control on a de facto basis (see in detail above), a solely 
controlled subsidiary is only taken into account on a de facto 
basis under Article 5(4) (b) if it is clearly demonstrated that 
the undertaking concerned has the power to exercise more 
than half of the voting rights or to appoint more than half 
of the board members. Concerning joint control scenarios, 
Article 5(4) (b) (iv) covers those scenarios where the control-
ling undertakings jointly have a right to manage on the basis 
of individual veto rights. However, Article 5(4) would not 
cover situations where joint control occurs on a de facto basis 
due to strong common interests between different minority 
shareholders of the joint venture company on the basis of 
shareholders’ attendance. The difference is reflected in the 
fact that Article 5(4) (b) (iv) refers to the right to manage, 
and not a power (as in subparagraph (b) (ii) and (iii)) and 
is explained by the need for precision and certainty in the 
criteria used for calculating turnover so that jurisdiction 
can be readily verified.

Under Article 3(3), however, the question whether a 
concentration arises can be much more comprehensively 
investigated. In addition, situations of negative sole 
control are only exceptionally covered (if the conditions 
of Article 5(4) (b) (i)-(iii) are met in the specific case); the 
‘right to manage’ under Article 5(4) (b) (iv) does not cover 
negative control scenarios. Finally, Article 5(4) (b) (i), for 
example, covers situations where ‘control’ under Article 3(2) 
may not exist.

5.2. Allocation of turnover of the undertakings 
identified

(185) In general, as long as the test under Article 5(4) (b) 
is fulfilled, the whole turnover of the subsidiary in ques-
tion will be taken into account regardless of the actual 
shareholding which the undertaking concerned holds in 
the subsidiary. In the chart, the whole turnover of the 
subsidiaries called b of the undertaking concerned a will 
be taken into account.

(186) However, the Merger Regulation includes specific 
rules for joint ventures. Article 5(5) (b) provides that for 
joint ventures between two or more undertakings concerned, 
the turnover of the joint venture (as far as the turnover is 
generated from activities with third parties as set out above 
in paragraph 168) should be apportioned equally amongst 
the undertakings concerned, irrespective of their share of 
the capital or the voting rights.

(187) The principle contained in Article 5(5) (b) is followed 
by analogy for the allocation of turnover for joint ventures 
between undertakings concerned and third parties if their 

turnover is taken into account according to Article 5(4) (b) 
as set out above in paragraph 181. The Commission’s prac-
tice has been to allocate to the undertaking concerned the 
turnover of the joint venture on a per capita basis according 
to the number of undertakings exercising joint control. In 
the example, half of the turnover of b3 is taken into account.

(188) The rules of Article 5(4) also have to be adapted in 
situations involving a change from joint to sole control in 
order to avoid double counting of the turnover of the joint 
venture. Even if the acquiring undertaking has rights or 
powers in the joint venture which satisfy the requirements 
of Article 5(4), the turnover of the acquiring shareholder has 
to be calculated without the turnover of the joint venture, 
and the turnover of the joint venture has to be taken without 
the turnover of the acquiring shareholder.

5.3. Allocation of turnover in case of investment funds

(189) The investment company, as set out above in para-
graph 15, normally acquires indirect control over portfolio 
companies held by an investment fund. In the same way, the 
investment company may be considered to indirectly have 
the powers and rights which are set out in Article 5(4) (b), 
in particular to indirectly have the power to exercise the 
voting rights held by the investment fund in the portfolio 
companies.

(190) The same considerations, as set out above in the 
framework of Article 3 (paragraph 15), may also apply if 
an investment company sets up several investment funds 
with possibly different investors. Typically, on the basis of 
the organisational structure, in particular links between 
the investment company and the general partner(s) of 
the different funds organised as limited partnerships, or 
contractual arrangements, especially advisory agreements 
between the general partner or the investment fund and 
the investment company, the investment company will 
indirectly have the power to exercise the voting rights 
held by the investment fund in the portfolio companies or 
indirectly have one of the other powers or rights set out 
in Article 5(4) (b). In these circumstances, the investment 
company may exercise a common control structure over 
the different funds which it has set up and the common 
operation of the different funds by the investment company 
is often indicated by a common brand for the funds.

(191) Consequently, such an organisation of the different 
funds by the investment company may lead to the result 
that the turnover of all portfolio companies held by different 
funds is taken into account for the purpose of assessing 
whether the turnover thresholds in Article 1 are met if the 
investment company acquires indirect control of a portfolio 
company via one of the funds.

5.4. Allocation of turnover for State-owned 
undertakings

(192) As regards the calculation of turnover of State-owned 
undertakings, Article 5(4) should be read in conjunction 
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with recital 22 of the Merger Regulation. This recital declares 
that, in order to avoid discrimination between the public 
and private sectors, ‘in the public sector, calculation of the 
turnover of an undertaking concerned in a concentration 
needs, therefore, to take account of undertakings making up 
an economic unit with an independent power of decision, 
irrespective of the way in which their capital is held or of 
the rules of administrative supervision applicable to them’ 128.

(193) This recital clarifies that Member States (or other 
public bodies) are not considered as ‘undertakings’ under 
Article 5(4) simply because they have interests in other 
undertakings which satisfy the conditions of Article 5(4). 
Therefore, for the purposes of calculating turnover of 
State-owned undertakings, account is only taken of those 
undertakings which belong to the same economic unit, 
having the same independent power of decision.

(194) Thus, where a State-owned company is not subject 
to any coordination with other State-controlled holdings, 
it should be treated as independent for the purposes of 
Article 5, and the turnover of other companies owned by 
that State should not be taken into account. Where, however, 
several State-owned companies are under the same inde-
pendent centre of commercial decision-making, then the 
turnover of those businesses should be considered part of 
the group of the undertaking concerned for the purposes 
of Article 5.

V. Geographic allocation of turnover

(195) The thresholds concerning Community-wide and 
Member State turnover in Article 1(2) and (3) aim to 
identify cases which have sufficient turnover within the 
Community in order to be of Community interest and 
which are primarily cross-border in nature. They require 
turnover to be allocated geographically to the Community 
and to individual Member States. Since audited accounts 
often do not provide a geographical breakdown as required 
by the Merger Regulation, the Commission will rely on 
the best figures available provided by the undertakings. 
The second subparagraph of Article 5(1) provides that the 
location of turnover is determined by the location of the 
customer at the time of the transaction:

‘Turnover, in the Community or in a Member State, shall 
comprise products sold and services provided to undertak-
ings or consumers, in the Community or in that Member 
State as the case may be.’ 

General rule

(196) The Merger Regulation does not discriminate 
between ‘products sold’ and ‘services provided’ for the 
geographic allocation of turnover. In both cases, the general 
rule is that turnover should be attributed to the place 
where the customer is located. The underlying principle 

is that turnover should be allocated to the location where 
competition with alternative suppliers takes place. This 
location is normally also the place where the characteristic 
action under the contract in question is to be performed, 
i.e. where the service is actually provided and the product is 
actually delivered. In the case of Internet transactions, it may 
be difficult for the undertakings to determine the location 
of the customer at the time when the contract is concluded 
via the Internet. If the product or the service itself is not 
supplied via the Internet, focusing on the place where the 
characteristic action under the contract is performed may 
avoid those difficulties. In the following, the sale of goods 
and the provision of services are dealt with separately as 
they exhibit certain different features in terms of allocation 
of turnover.

Sale of goods

(197) For the sale of goods, particular situations may arise 
in situations in which the place where the customer was 
located at the time of concluding the purchase agreement 
is different from the billing address and/or the place of 
delivery. In these situations, the place where the purchase 
agreement was entered into and the place of delivery are 
more important than the billing address. As the delivery 
is in general the characteristic action for the sale of goods, 
the place of delivery may even be prevailing over the place 
where the customer was located at the time when the 
purchase agreement was concluded. This will depend on 
whether the place of delivery is to be considered the place 
where competition takes place for the sale of goods or 
whether competition rather takes place at the residence of 
the customer. In the case of a sale of mobile goods, such as 
a motor car, to a final consumer, the place where the car is 
delivered to the customer is decisive even if the agreement 
was concluded via the phone or the Internet before.

(198) A specific situation arises in cases where a multina-
tional corporation has a Community buying strategy and 
sources all its requirements for a good from one location. 
As a central purchasing organisation can take different 
forms, it is necessary to consider its concrete form since this 
may determine how to allocate the turnover. Where goods 
are purchased by and delivered to the central purchasing 
organisation and are subsequently re-distributed internally 
to different plants in a variety of Member States, turnover 
is allocated only to the Member State where the central 
purchasing organisation is located. In this case, competition 
takes place at the location of the central purchasing organ-
isation and this is also the place where the characteristic 
action under the sales contract is performed. The situation 
is different in case of direct links between the seller and 
the different subsidiaries. This comprises the case where 
the central purchasing organisation concludes a mere 
framework agreement, but the individual orders are placed 
by and the products are directly delivered to the subsidiaries 
in different Member States as well as the case where the 
individual orders are placed via the central purchasing 
organisation, but the products are directly delivered to 
the subsidiaries. In both cases, turnover is to be allocated 
to the different Member States in which the subsidiaries 128 See also Case IV/M.216 - CEA Industrie/France Telecom/Finmeccanica/

SGS-Thomson, of 22 February 1993.
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are located, irrespective of whether the central purchasing 
organisation or the subsidiaries receive the bills and effect 
the payment. The reason is that in both cases competition 
with alternative suppliers takes place for the delivery of 
products to the different subsidiaries even though the 
contract is concluded centrally. In the first case, in addition, 
the subsidiaries actually decide upon the quantities to be 
delivered and on an element essential for competition on 
their own.

Provision of services

(199) For services, the Merger Regulation foresees that 
the place of their provision to the customer is relevant. 
Services containing cross-border elements can be consid-
ered to fall into three general categories. The first category 
comprises cases where the service provider travels, the 
second category cases where the customer travels. The third 
category comprises those cases where a service is provided 
without either the service provider or the customer having 
to travel. In the first two categories, the turnover generated 
is to be allocated to the place of destination of the traveller, 
i.e. the place where the service is actually provided to the 
customer. In the third category, the turnover is generally to 
be allocated to the location of the customer. For the central 
sourcing of services the above outlined principles for the 
central purchasing of goods apply in an analogous way.

(200) An example of the first category would be a situation 
where a non-European company provides special airplane 
maintenance services to a carrier in a Member State. In this 
case, the service provider travels to the Community where 
the service is actually provided and where also competition 
for this service takes place. If a European tourist hires a car 
or books a hotel directly in the United States, this falls into 
the second category as the service is provided outside the 
Community and also competition takes place between hotels 
and rental car companies at the location chosen. However, the 
case is different for package holidays. For this kind of holiday, 
the service starts with the sale of the package through a travel 
agent at the customer’s location and competition for the sale 
of holidays through travel agents takes place locally, as with 
retail shopping, even though parts of the service may be 
provided in a number of distant locations. The case therefore 
falls into the third category and the turnover generated is to 
be allocated to the customer’s location. The third category also 
comprises cases like the supply of software or the distribution 
of films which are made outside the Community, but are 
supplied to a customer in a Member State so that the service 
is actually provided to the customer within the Community.

(201) Cases concerning the transport of goods are different 
as the customer, to whom those services are provided, 
does not travel, but the transport service is provided to 
the customer at its location. Those cases fall into the third 
category and the location of the customer is the relevant 
criterion for the allocation of the turnover.

(202) In telecom cases, the qualification of call termination 
services may raise problems. Although call termination 
would appear to fall into the third category, there are reasons 

to treat it differently. Call termination services are provided, 
e.g., in situations where a call, originating from a European 
operator, is being terminated in the United States. Although 
neither the European nor the US operator travels, the signal 
travels and the service is provided by the US network to 
the European operator in the United States. This is also the 
place where competition takes place (if any). The turnover is 
therefore to be considered as non-Community turnover 129.

Specific sectors

(203) Certain sectors do, however, pose very particular 
problems with regard to the geographical allocation of 
turnover. These will be dealt with in Section VI below.

VI. Conversion of turnover into euro

(204) When converting turnover figures into euro great care 
should be taken with the exchange rate used. The annual 
turnover of a company should be converted at the average 
rate for the twelve months concerned. This average can be 
obtained via DG Competition’s website 130. The audited 
annual turnover figures should be converted as such and not 
be broken down into quarterly or monthly figures which 
would then be converted individually.

(205) When a company has sales in a range of currencies, 
the procedure is no different. The total turnover given in 
the consolidated audited accounts and in that company’s 
reporting currency is converted into euros at the yearly 
average rate. Local currency sales should not be converted 
directly into euros since these figures are not from the 
consolidated audited accounts of the company.

VII. Provisions for credit and other financial 
institutions and insurance undertakings

1. Scope of application

(206) Due to the specific nature of the sector, Article 5(3) 
contains specific rules for the calculation of turnover of 
credit and other financial institutions as well as insurance 
undertakings.

(207) In order to define the terms ‘credit institutions and 
other financial institutions’ under the Merger Regulation, 
the Commission in its practice has consistently adopted the 
definitions provided in the applicable European regulation 
in the banking sector. The Directive on the taking up and 
pursuit of the business of credit institutions foresees that 131:

– ‘Credit institution shall mean an undertaking whose 
business is to receive deposits or other repayable funds from 
the public and to grant credits for its own account.’ 

129 This does not affect the turnover which the European telephony 
operator generates vis-à-vis its own customer with this call.
130 See http://europa.eu.int /comm/competition/mergers/others/
exchange_rates.html#footnote_1. The website makes reference to the 
European Central Bank’s Monthly Bulletin.
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– ‘Financial institution shall mean an undertaking other 
than a credit institution, the principal activity of which is to 
acquire holdings or to carry on one or more of the activities 
listed in points 2 to 12 of Annex I.’ 

(208) Financial institutions within the meaning of 
Article 5(3) of the Merger Regulation are, accordingly, 
on the one hand holding companies and, on the other 
hand, undertakings which perform on a regular basis as a 
principal activity one or more activities expressly mentioned 
in points 2 to 12 of the Annex of the banking Directive. 
These activities include:

– lending (comprising activities such as consumer credit, 
mortgage credit, factoring);

– financial leasing;

– money transmission services;

– issuing and administering means of payment (e.g. credit 
cards, travellers’ cheques and bankers’ drafts);

– guarantees and commitments;

– trading for own account or for account of customers 
in money market instruments, (cheques, bills, certificates 
of deposit, etc.), foreign exchange, financial futures and 
options, exchange and interest rate instruments, transferable 
securities;

– participation in securities issues and the provision of 
services related to such issues;

– money broking;

– portfolio management and advice; and

– safekeeping and administration of securities.

2. Calculation of turnover

(209) Article 5(3) of the Merger Regulation sets out the 
methods of calculation of turnover for credit and other 
financial institutions and for insurance undertakings. In the 
following Section, some supplementary questions related 
to turnover calculation for the abovementioned types of 
undertakings are addressed.

2.1. Calculation of turnover of credit and financial 
institutions (other than financial holding companies)

2.1.1. General

(210) There are normally no particular difficulties in 
applying the banking income criterion for the definition 

of the worldwide turnover to credit institutions and other 
kinds of financial institutions.

For the geographic allocation of turnover to the Community 
and to individual Member States, the specific provision of 
Article 5 (3) (a) second subparagraph applies. It specifies 
that the turnover is to be allocated to the branch or division 
established in the Community or in the Member State 
which receives this income.

2.1.2. Turnover of leasing companies

(211) There is a fundamental distinction to be made 
between financial leases and operating leases. Basically, 
financial leases are made for longer periods than operating 
leases and ownership is generally transferred to the lessee 
at the end of the lease term by means of a purchase option 
included in the lease contract. Under an operating lease, 
on the contrary, ownership is not transferred to the lessee 
at the end of the lease term and the costs of maintenance, 
repair and insurance of the leased equipment are included 
in the lease payments. A financial lease therefore functions 
as a loan by the lessor to enable the lessee to purchase a 
given asset.

(212) As already mentioned above, a company performing 
as its principal activity financial leasing is a financial institu-
tion within the meaning of Article 5(3) (a) and its turnover 
is to be calculated according to the specific rules set out in 
this provision. All payments on financial leasing contracts, 
except for the redemption part, are to be taken into account; 
a sale of future leasing payments at the beginning of the 
contract for re-financing purposes is not relevant.

(213) Operational leasing activities are, however, not consid-
ered to be carried out by financial institutions, and there-
fore the general turnover calculation rules of Article 5(1) 
apply 132.

2.2. Insurance undertakings

(214) In order to measure the turnover of insurance under-
takings, Article 5(3) (b) of the Merger Regulation provides 
that gross premiums written are taken into account. The 
gross premiums written are the sum of received premiums, 
including any received reinsurance premiums if the under-
taking concerned has activities in the field of reinsurance. 
Outgoing or outward reinsurance premiums, i.e. all amounts 
paid and payable by the undertaking concerned to get 
reinsurance cover, are only costs related to the provision 
of insurance coverage and are not to be deducted from the 
gross premiums written.

(215) The premiums to be taken into account are not 
only related to new insurance contracts made during the 
accounting year being considered but also to all premiums 
related to contracts made in previous years which remain in 
force during the period taken into consideration.

132 See Case IV/M.234 - GECC/Avis Lease, 15 July 1992.

131 The definitions are to be found in Article 1 (1) and (5) of Directive 
2000/12/EC of the European Parliament and of the Council of 20 March 
2000 relating to the taking up and pursuit of the business of credit 
institutions (OJ L 126, 26.5.2000, p. 1).
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(216) In order to constitute appropriate reserves allowing 
for the payment of claims, insurance undertakings, usually 
hold a portfolio of investments in shares, interest-bearing 
securities, land and property and other assets providing 
annual revenues. The annual revenues coming from those 
sources are not considered as turnover for insurance under-
takings under Article 5(3) (b). However, a distinction has 
to be made between pure financial investments, which do 
not confer the rights and powers specified in Article 5(4) to 
the insurance undertaking in the undertakings in which the 
investment has been made, and those investments leading 
to the acquisition of an interest which meets the criteria 
specified in Article 5(4) (b). In the latter case, Article 5(4) 
of the Merger Regulation applies, and the turnover of this 
undertaking has to be added to the turnover of the insurance 
undertaking, as calculated according to Article 5(3) (b), 
for the determination of the thresholds laid down in the 
Merger Regulation 133.

2.3. Financial holding companies

(217) As an ‘other financial institution’ within the meaning 
of Article 5(3) (a) of the Merger Regulation, the turnover of 
a financial holding company has to be calculated according 
to the specific rules set out in this provision. However, in the 
same way as mentioned above for insurance undertakings, 
Article 5(4) applies to those participations which meet the 
criteria specified in Article 5(4) (b). Thus, the turnover of 
a financial holding is to be basically calculated according 
to Article 5(3), but it may be necessary to add turnover 
of undertakings falling within the categories set out in 
Article 5(4) (‘Art. 5(4) companies’)134. 

 (218) In practice, the turnover of the financial holding 
company (non-consolidated) must first be taken into 
account. Then the turnover of the Art. 5(4) companies 
must be added, whilst taking care to deduct dividends 
and other income distributed by those companies to the 
financial holdings. The following provides an example for 
this kind of calculation:

(EUR million)

1. Turnover related to financial activities 
(from non-consolidated P&L) 3,000

2. Turnover related to insurance Art. 5(4) 
companies (gross premiums written) 300

3. Turnover of industrial Article 5(4) companies 2,000

4. Deduct dividends and other income derived 
from Art. 5(4) companies 2 and 3 < 200 > 

Total turnover financial holding and its group 5,100 

(219) In such calculations different accounting rules may 
need to be taken into consideration. Whilst this consider-
ation applies to any type of undertaking concerned by the 
Merger Regulation, it is particularly important in the case 
of financial holding companies135 where the number and the 
diversity of enterprises controlled and the degree of control 
the holding holds on its subsidiaries, affiliated companies 
and other companies in which it has shareholding requires 
careful examination.

(220) Turnover calculation for financial holding companies 
as described above may in practice prove onerous. Therefore 
a strict and detailed application of this method will be 
necessary only in cases where it seems that the turnover 
of a financial holding company is likely to be close to the 
Merger Regulation thresholds; in other cases it may well be 
obvious that the turnover is far from the thresholds of the 
Merger Regulation, and therefore the published accounts 
are adequate for the establishment of jurisdiction.

1 For the graph it is assumed that the joint venture itself 
is the undertaking concerned according to the criteria set 
out in paragraph 146 (acquisition by a full-function JV 
operating on the same market).

133 See Case IV/M.018 - AG/AMEV, of 21 November 1990.
134 The principles for financial holding companies may to a certain extent 
be applied to fund management companies.
135 See for example Case IV/M.166 - Torras/Sarrió, of 24 February 1992.
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39. Commission Notice No 2005/C 56/03 of 5 March 2005 on restrictions directly 
related and necessary to concentrations

I. Introduction

1. Council Regulation (EC) No 139/2004 of 20 January 
2004 on the control of concentrations between undertakings 
(the EC Merger Regulation)1 provides in Article 6(1) (b), 
second subparagraph, in Article 8(1), second subparagraph 
and in Article 8(2), third subparagraph that a decision 
declaring a concentration compatible with the common 
market “shall be deemed to cover restrictions directly related 
and necessary to the implementation of the concentration”.

2. The amendment of the rules governing the assessment 
of restrictions directly related and necessary to the imple-
mentation of the concentration (hereinafter also referred 
to as “ancillary restraints”) introduces a principle of self-
assessment of such restrictions. This reflects the intention 
of the legislature not to oblige the Commission to assess 
and individually address ancillary restraints. The treatment 
of ancillary restraints under the EC Merger Regulation is 
further explained in recital 21 in the preamble to the EC 
Merger Regulation, which states that “Commission deci-
sions declaring concentrations compatible with the common 
market in application of this Regulation should auto-
matically cover such restrictions, without the Commission 
having to assess such restrictions in individual cases”. 
While the Recital envisages that the Commission will 
exercise a residual function with regard to specific novel or 
unresolved issues giving rise to genuine uncertainty, it is in 
all other scenarios the task of the undertakings concerned 
to assess for themselves whether and to what extent their 
agreements can be regarded as ancillary to a transaction. 
Disputes as to whether restrictions are directly related and 
necessary to the implementation of the concentration, and 
thus automatically covered by the Commission’s clearance 
decision, may be resolved before national courts.

3. The Commission’s residual function is addressed in 
recital 21 of the Merger Regulation, where it is stated that 
the Commission should, at the request of the undertak-
ings concerned, expressly assess the ancillary character 
of restrictions if a case presents “novel and unresolved 
questions giving rise to genuine uncertainty”. The Recital 
subsequently defines a “novel or unresolved question giving 
rise to genuine uncertainty” as a question that is “not covered 
by the relevant Commission notice in force or a published 
Commission decision.”

4. In order to provide legal certainty to the undertakings 
concerned, this Notice provides guidance on the interpreta-
tion of the notion of ancillary restraints. The guidance 
given in the following sections reflects the essence of the 
Commission’s practice, and sets out principles for assessing 
whether and to what extent the most common types of 
agreements are deemed to be ancillary restraints.

5. However, cases involving exceptional circumstances 
that are not covered by this Notice may justify departing 
from these principles. Parties may find further guidance 
in published Commission decisions 2 as to whether their 
agreements can be regarded as ancillary restraints or not. 
To the extent that cases involving exceptional circumstances 
have been previously addressed by the Commission in 
its published decisions 3, they do not constitute “novel or 
unresolved questions” within the meaning of recital 21 of 
the Merger Regulation.

6. Accordingly, a case presents a “novel and unresolved ques-
tion giving rise to genuine uncertainty” if those restrictions 
are not covered by this Notice and have not been previously 
addressed by the Commission in its published decisions. 
As envisaged in recital 21 of the Merger Regulation, the 
Commission will, at the request of the parties, expressly 
assess such restrictions in these cases. Subject to confiden-
tiality requirements, the Commission will provide adequate 
publicity as regards such assessments that further develop 
the principles set out in this Notice.

7. To the extent that restrictions are directly related and 
necessary to the implementation of the concentration, 
Article 21(1) of the Merger Regulation provides that 
this Regulation alone applies, to the exclusion of Council 
Regulations (EC) No 1/2003 4, (EEC) No 1017-68 5 and 
(EEC) No 4056-86 6. By contrast, for restrictions that 
cannot be regarded as directly related and necessary to the 
implementation of the concentration, Articles 81 and 82 of 
the EC Treaty remain potentially applicable. However, the 
mere fact that an agreement or arrangement is not deemed 
to be ancillary to a concentration is not, as such, prejudicial 
to the legal status thereof. Such agreements or arrangements 
are to be assessed in accordance with Article 81 and 82 of 
the EC Treaty and the related regulatory texts and notices 7. 

1 OJ L 24, 29.1.2004, p. 1.

2 For the purpose of this Notice, a decision is considered to be published 
when it is published in the Official Journal of the European Union or when 
it is made available to the public on the Commission’s web site.
3 See for example Commission Decision of 1 September 2000 
(COMP/M.1980 - Volvo/Renault V.I., paragraph 56) - high degree of 
customer loyalty; Commission Decision of 23 October 1998 (IV/M.1298 
- Kodak/Imation, paragraph 73) - long product life cycle; Commission 
Decision of 13 March 1995 (IV/M.550 - Union Carbide/Enichem, para-
graph 99) - limited number of alternative producers; Commission Decision 
of 30 April 1992 (IV/M.197 - Solvay-Laporte/Interox, paragraph 50) - longer 
protection of know-how required.
4 Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 
82 of the Treaty, OJ L 1, 4.1.2003, p. 1; Regulation as last amended by 
Regulation (EC) No 411-2004 (OJ L 68, 6.3.2004, p. 1).
5 Council Regulation (EEC) No 1017-68 of 19 July 1968 applying rules 
of competition to transport by rail, road and inland waterway, OJ L 175, 
23.7.1968, p. 1; Regulation as last amended by Regulation (EC) No 1/2003.
6 Council Regulation (EEC) No 4056-86 of 22 December 1986 laying down 
detailed rules for the application of Articles 81 and 82 of the Treaty to 
maritime transport, OJ L 378, 31.12.1986, p. 4; Regulation as last amended 
by Regulation (EC) No 1/2003.
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They may also be subject to any applicable national competi-
tion rules. Hence, agreements which contain a restriction 
on competition, but are not considered directly related 
and necessary to the implementation of the concentration 
pursuant to this notice, may nevertheless be covered by 
those provisions.

8. The Commission’s interpretation of Article 6(1) (b), 
second subparagraph, and Article 8(1), second subparagraph, 

and (2), third subparagraph, of the Merger Regulation is 
without prejudice to the interpretation which may be given 
by the Court of Justice or the Court of First Instance of the 
European Communities.

9. This Notice replaces the Commission’s previous Notice 
regarding restrictions directly related and necessary to 
concentrations 8.

II. General principles

10. A concentration consists of contractual arrangements 
and agreements establishing control within the meaning 
of Article 3(2) of the Merger Regulation. All agreements 
which carry out the main object of the concentration 9, 
such as those relating to the sale of shares or assets of an 
undertaking, are integral parts of the concentration. In 
addition to these arrangements and agreements, the parties 
to the concentration may enter into other agreements which 
do not form an integral part of the concentration but can 
restrict the parties’ freedom of action in the market. If such 
agreements contain ancillary restraints, these are automati-
cally covered by the decision declaring the concentration 
compatible with the Common Market.

11. The criteria of direct relation and necessity are objective 
in nature. Restrictions are not directly related and necessary 
to the implementation of a concentration simply because 
the parties regard them as such.

12. For restrictions to be considered “directly related to the 
implementation of the concentration”, they must be closely 
linked to the concentration itself. It is not sufficient that an 
agreement has been entered into in the same context or at 
the same time as the concentration 10. Restrictions which 
are directly related to the concentration are economically 
related to the main transaction and intended to allow a 
smooth transition to the changed company structure after 
the concentration.

13. Agreements must be “necessary to the implementa-
tion of the concentration” 11, which means that, in the 
absence of those agreements, the concentration could not be 

implemented or could only be implemented under consider-
ably more uncertain conditions, at substantially higher cost, 
over an appreciably longer period or with considerably 
greater difficulty 12. Agreements necessary to the implemen-
tation of a concentration are typically aimed at protecting 
the value transferred 13, maintaining the continuity of supply 
after the break-up of a former economic entity 14, or enabling 
the start-up of a new entity 15. In determining whether a 
restriction is necessary, it is appropriate not only to take 
account of its nature, but also to ensure that its duration, 
subject matter and geographical field of application does 
not exceed what the implementation of the concentration 
reasonably requires. If equally effective alternatives are 
available for attaining the legitimate aim pursued, the 
undertakings must choose the one which is objectively the 
least restrictive of competition.

14. For concentrations which are carried out in stages, the 
contractual arrangements relating to the stages before the 
establishment of control within the meaning of Article 3(1) 
and (2) of the Merger Regulation cannot normally be 
considered directly related and necessary to the imple-
mentation of the concentration. However, an agreement to 
abstain from material changes in the target’s business until 
completion is considered directly related and necessary to 
the implementation of the joint bid 16. The same applies, 
in the context of a joint bid, to an agreement by the joint 
purchasers of an undertaking to abstain from making 
separate competing offers for the same undertaking, or 
otherwise acquiring control.

15. Agreements which serve to facilitate the joint acquisition 
of control are to be considered directly related and necessary 

12 Commission Decision of 18 December 2000 (COMP/M.1863 - 
Vodafone/BT/Airtel JV, paragraph 20).
13 Commission Decision of 30 July 1998 (IV/M.1245 - VALEO/ITT 
Industries, paragraph 59); Commission Decision of 3 March 1999 
(IV/M.1442 - MMP/AFP, paragraph 17); Commission Decision of 9 March 
2001 (COMP/M.2330 - Cargill/Banks, paragraph 30); Commission Decision 
of 20 March 2001 (COMP/M.2227 - Goldman Sachs/Messer Griesheim, 
paragraph 11).
14 Commission Decision of 25 February 2000 (COMP/M.1841 - Celestica/
IBM, paragraph 21).
15 Commission Decision of 30 March 1999 (IV/JV.15 - BT/AT&T, 
paragraphs 207–214); Commission Decision of 22 December 2000 
(COMP/M.2243 - Stora Enso/Assidoman/JV, paragraphs 49, 56 and 57).
16 Commission Decision of 27 July 1998 (IV/M.1226 - GEC/GPTH, para-
graph 22); Commission Decision of 2 October 1997 (IV/M.984 - Dupont/
ICI, paragraph 55); Commission Decision of 19 December 1997 (IV/M.1057 
- Terra Industries/ICI, paragraph 16); Commission Decision of 18 December 
1996 (IV/M.861 - Textron/Kautex, paragraphs 19 and 22); Commission 
Decision of 7 August 1996 (IV/M.727 - BP/Mobil, paragraph 50).

7 See, for example, for licence agreements Regulation (EC) No 772-2004 
of 27 April 2004 on the application of Article 81(3) of the Treaty to 
categories of technology transfer agreements, OJ L 123, 27.4.2004, p. 11; 
see for supply and purchase agreements e.g. Commission Regulation (EC) 
No 2790-1999 of 22 December 1999 on the application of Article 81(3) of 
the Treaty to categories of vertical agreements and concerted practices, 
OJ L 336, 29.12.1999, p. 21.
8 OJ C 188, 4.7.2001, p. 5.
9 See e.g. Commission Decision of 10 August 1992 (IV/M.206 - Rhône-
Poulenc/SNIA, paragraph 8.3); Commission Decision of 19 December 
1991 (IV/M.113 - Courtaulds/SNIA, paragraph 35); Commission Decision of 
2 December 1991 (IV/M.102 - TNT/Canada Post/DBP Postdienst/La Poste/
PTT Poste & Sweden Post, paragraph 46).
10 Likewise, a restriction could, if all other requirements are fulfilled, be 
“directly related” even if it has not been entered into at the same time as 
the agreement carrying out the main object of the concentration.
11 See European Court of Justice, Case 42-84 (Remia), [1985] ECR 2545, 
paragraph 20; Court of First Instance, Case T-112-99 (Métropole Télévision 
- M6), [2001] ECR II-2459, paragraph 106.



485

Competition Law Digest

to the implementation of the concentration. This will apply to 
arrangements between the parties for the joint acquisition of 
control aimed at implementing the division of assets in order 
to divide the production facilities or distribution networks 
among themselves, together with the existing trademarks of 
the undertaking acquired jointly.

16. To the extent that such a division involves the break-
up of a pre-existing economic entity, arrangements that 
make the break-up possible under reasonable conditions 
are to be considered directly related and necessary to the 
implementation of the concentration, under the principles 
set out below.

III. Principles applicable to commonly encountered restrictions in cases of 
acquisition of an undertaking

17. Restrictions agreed between the parties in the context 
of a transfer of an undertaking may be to the benefit of the 
purchaser or of the vendor. In general terms, the need for 
the purchaser to benefit from certain protection is more 
compelling than the corresponding need for the vendor. 
It is the purchaser who needs to be assured that she/he 
will be able to acquire the full value of the acquired busi-
ness. Thus, as a general rule, restrictions which benefit the 
vendor are either not directly related and necessary to the 
implementation of the concentration at all 17, or their scope 
and/or duration need to be more limited than that of clauses 
which benefit the purchaser 18.

A. Non-competition clauses

18. Non-competition obligations which are imposed on 
the vendor in the context of the transfer of an undertaking 
or of part of it can be directly related and necessary to the 
implementation of the concentration. In order to obtain the 
full value of the assets transferred, the purchaser must be 
able to benefit from some protection against competition 
from the vendor in order to gain the loyalty of customers 
and to assimilate and exploit the know-how. Such non-
competition clauses guarantee the transfer to the purchaser 
of the full value of the assets transferred, which in general 
include both physical assets and intangible assets, such as 
the goodwill accumulated or the know-how 19 developed 
by the vendor. These are not only directly related to the 
concentration but are also necessary to its implementation 
because, without them, there would be reasonable grounds 
to expect that the sale of the undertaking or of part of it 
could not be accomplished.

19. However, such non-competition clauses are only 
justified by the legitimate objective of implementing the 
concentration when their duration, their geographical field 
of application, their subject matter and the persons subject 
to them do not exceed what is reasonably necessary to 
achieve that end 20.

20. Non-competition clauses are justified for periods of 
up to three years 21, when the transfer of the undertaking 

includes the transfer of customer loyalty in the form of both 
goodwill and know-how 22. When only goodwill is included, 
they are justified for periods of up to two years 23.

21. By contrast, non-competition clauses cannot be consid-
ered necessary when the transfer is in fact limited to physical 
assets (such as land, buildings or machinery) or to exclusive 
industrial and commercial property rights (the holders of 
which could immediately take action against infringements 
by the transferor of such rights).

22. The geographical scope of a non-competition clause 
must be limited to the area in which the vendor has offered 
the relevant products or services before the transfer, since the 
purchaser does not need to be protected against competition 
from the vendor in territories not previously penetrated 
by the vendor 24. That geographical scope can be extended 
to territories which the vendor was planning to enter at 
the time of the transaction, provided that he had already 
invested in preparing this move.

23. Similarly, non-competition clauses must remain limited 
to products (including improved versions or updates of 
products as well as successor models) and services forming 
the economic activity of the undertaking transferred. This 
can include products and services at an advanced stage of 
development at the time of the transaction, or products 
which are fully developed but not yet marketed. Protection 
against competition from the vendor in product or service 
markets in which the transferred undertaking was not active 
before the transfer is not considered necessary 25.

21 See for exceptional cases in which longer periods may be justified e.g. 
Commission Decision of 1 September 2000 (COMP/M.1980 - Volvo/Renault 
V.I., paragraph 56); Commission Decision of 27 July 1995 (IV/M.612 - 
RWE-DEA/Enichem Augusta, paragraph 37); Commission decision of 
23 October 1998 (IV/M.1298 - Kodak/Imation, paragraph 74).
22 Commission Decision of 2 April 1998 (IV/M.1127 - Nestlé/Dalgety, 
paragraph 33); Commission Decision of 1 September 2000 (COMP/M.2077 
- Clayton Dubilier & Rice/Iteltel, paragraph 15); Commission Decision of 
2 March 2001 (COMP/M.2305 - Vodafone Group PLC/EIRCELL, para-
graphs 21 and 22).
23 Commission Decision of 12 April 1999 (IV/M.1482 - KingFisher/
Grosslabor, paragraph 26); Commission Decision of 14 December 1997 
(IV/M.884 - KNP BT/Bunzl/Wilhelm Seiler, paragraph 17).
24 Commission Decision of 14 December 1997 (IV/M.884 - KNP BT/
Bunzl/Wilhelm Seiler, paragraph 17); Commission Decision of 12 April 
1999 (IV/M.1482 - KingFisher/Grosslabor, paragraph 27); Commission 
Decision of 6 April 2001 (COMP/M.2355 - Dow/Enichem Polyurethane, 
paragraph 28); Commission Decision of 4 August 2000 (COMP/M.1979 
- CDC/Banco Urquijo/JV, paragraph 18).
25 Commission Decision of 14 December 1997 (IV/M.884 - KNP BT/
Bunzl/Wilhelm Seiler, paragraph 17); Commission Decision of 2 March 
2001 (COMP/M.2305 - Vodafone Group PLC/EIRCELL, paragraph 22); 
Commission Decision of 6 April 2001 (COMP/M.2355 - Dow/Enichem 
Polyurethane, paragraph 28); Commission Decision of 4 August 2000 
(COMP/M.1979 - CDC/Banco Urquijo/JV, paragraph 18).

17 Commission Decision of 27 July 1998 (IV/M.1226 - GEC/GPTH, 
paragraph 24).
18 See, for example, for a clause aiming at the protection of a part of the 
business remaining with the vendor: Commission Decision of 30 August 
1993 (IV/M.319 - BHF/CCF/Charterhouse, paragraph 16).
19 As defined in Article 1(1)(i) of Regulation (EC) No 772/2004.
20 See European Court of Justice, Case 42-84 (Remia), [1985] ECR 2545, 
paragraph 20; Court of First Instance, Case T-112-99 (Métropole Télévision 
- M6), [2001] ECR II-2459, paragraph 106.
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24. The vendor may bind herself/himself, her/his subsid-
iaries and commercial agents. However, an obligation to 
impose similar restrictions on others would not be regarded 
as directly related and necessary to the implementation 
of the concentration. This applies, in particular, to clauses 
which would restrict the freedom of resellers or users to 
import or export.

25. Clauses which limit the vendor’s right to purchase or hold 
shares in a company competing with the business transferred 
shall be considered directly related and necessary to the 
implementation of the concentration under the same condi-
tions as outlined above for non-competition clauses, unless 
they prevent the vendor from purchasing or holding shares 
purely for financial investment purposes, without granting 
him/her, directly or indirectly, management functions or any 
material influence in the competing company 26.

26. Non-solicitation and confidentiality clauses have a 
comparable effect and are therefore evaluated in a similar 
way to non-competition clauses 27.

B. Licence agreements

27. The transfer of an undertaking or of part of it can 
include the transfer to the purchaser, with a view to the full 
exploitation of the assets transferred, of intellectual property 
rights or know-how. However, the vendor may remain the 
owner of the rights in order to exploit them for activities 
other than those transferred. In these cases, the usual means 
for ensuring that the purchaser will have the full use of the 
assets transferred is to conclude licensing agreements in 
his/her favour. Likewise, where the vendor has transferred 
intellectual property rights with the business, she/he may 
still want to continue using some or all of these rights for 
activities other than those transferred; in such a case the 
purchaser will grant a licence to the vendor.

28. Licences of patents 28, of similar rights, or of know-
how 29, can be considered necessary to the implementation 
of the concentration. They may equally be considered an 
integral part of the concentration and, in any event, need not 
be limited in time. These licences can be simple or exclusive 
and may be limited to certain fields of use, to the extent 

that they correspond to the activities of the undertaking 
transferred.

29. However, territorial limitations on manufacture 
reflecting the territory of the transferred activity are not 
necessary to the implementation of the operation. As 
regards licences granted by the seller of a business to the 
buyer, the seller can be made subject to territorial restrictions 
in the licence agreement under the same conditions as laid 
down for non-competition clauses in the context of the 
sale of a business.

30. Restrictions in licence agreements going beyond the 
above provisions, such as those which protect the licensor 
rather than the licensee, are not necessary to the implemen-
tation of the concentration 30.

31. Similarly, in the case of licences of trademarks, business 
names, design rights, copyrights or similar rights, there 
may be situations in which the vendor wishes to remain 
the owner of such rights in relation to activities retained, 
but the purchaser needs those rights in order to market the 
goods or services produced by the undertaking or part of 
the undertaking transferred. Here, the same considerations 
as above apply 31.

C. Purchase and supply obligations

32. In many cases, the transfer of an undertaking or of 
part of it can entail the disruption of traditional lines of 
purchase and supply which have existed as a result of the 
previous integration of activities within the economic 
unity of the vendor. In order to enable the break-up of 
the economic unity of the vendor and the partial transfer 
of the assets to the purchaser under reasonable condi-
tions, it is often necessary to maintain, for a transitional 
period, the existing or similar links between the vendor 
and the purchaser. This objective is normally attained by 
purchase and supply obligations for the vendor and/or the 
purchaser of the undertaking or of part of it. Taking into 
account the particular situation resulting from the break-
up of the economic unity of the vendor, such obligations 
can be recognised as directly related and necessary to the 
implementation of the concentration. They may be in favour 
of the vendor as well as the purchaser, depending on the 
particular circumstances of the case.

33. The aim of such obligations may be to ensure the 
continuity of supply to either of the parties of products 
necessary for carrying out the activities retained by the 
vendor or taken over by the purchaser. However, the dura-
tion of purchase and supply obligations must be limited to 
a period necessary for the replacement of the relationship 
of dependency by autonomy in the market. Thus, purchase 
or supply obligations aimed at guaranteeing the quantities 

30 To the extent that they fall within Article 81(1) of the EC Treaty, such 
agreements may nevertheless fall under Regulation (EC) No 772-2004, or 
other Community legislation.
31 Commission Decision of 1 September 2000 (COMP/M.1980 - Volvo/
Renault V.I., paragraph 54).

26 Commission Decision of 4 February 1993 (IV/M.301 - Tesco/Catteau, 
paragraph 14); Commission Decision of 14 December 1997 (IV/M.884 
- KNP BT/Bunzl/Wilhelm Seiler, paragraph 19); Commission Decision 
of 12 April 1999 (IV/M.1482 - Kingfisher/Grosslabor, paragraph 27); 
Commission Decision of 6 April 2000 (COMP/M.1832 - Ahold/ICA 
Förbundet/Canica, paragraph 26).
27 Accordingly, confidentiality clauses on customer details, prices and 
quantities cannot be extended. By contrast, confidentiality clauses 
concerning technical know-how may exceptionally be justified for longer 
periods, see Commission Decision of 29 April 1998 (IV/M.1167 - ICI/
Williams, paragraph 22); Commission Decision of 30 April 1992 (IV/M.197 
- Solvay-Laporte/Interox, paragraph 50).
28 Including patent applications, utility models, applications for registra-
tion of utility models, designs, topographies of semiconductor products, 
supplementary protection certificates for medicinal products or other 
products for which such supplementary protection certificates may be 
obtained and plant breeder’s certificates (as referred to in Article 1(1)(h) 
of Regulation (EC) No 772-2004.
29 As defined in Article 1(1)(i) of Regulation (EC) No 772-2004.
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previously supplied can be justified for a transitional period 
of up to five years 32.

34. Both supply and purchase obligations providing for fixed 
quantities, possibly with a variation clause, are recognised as 
directly related and necessary to the implementation of the 
concentration. However, obligations providing for unlimited 

quantities 33, exclusivity or conferring preferred-supplier 
or preferred-purchaser status 34, are not necessary to the 
implementation of the concentration.

35. Service and distribution agreements are equivalent in 
their effect to supply arrangements; consequently the same 
considerations as above shall apply.

IV. Principles applicable to commonly encountered restrictions in cases of joint 
ventures within the meaning of Article 3(4) of the Merger Regulation

A. Non-competition obligations

36. A non-competition obligation between the parent under-
takings and a joint venture may be considered directly related 
and necessary to the implementation of the concentration 
where such obligations correspond to the products, services 
and territories covered by the joint venture agreement or 
its by-laws. Such non-competition clauses reflect, inter alia, 
the need to ensure good faith during negotiations; they may 
also reflect the need to fully utilise the joint venture’s assets 
or to enable the joint venture to assimilate know-how and 
goodwill provided by its parents; or the need to protect the 
parents’ interests in the joint venture against competitive acts 
facilitated, inter alia, by the parents’ privileged access to the 
know-how and goodwill transferred to or developed by the 
joint venture. Such non-competition obligations between the 
parent undertakings and a joint venture can be regarded as 
directly related and necessary to the implementation of the 
concentration for the lifetime of the joint venture 35.

37. The geographical scope of a non-competition clause 
must be limited to the area in which the parents offered 
the relevant products or services before establishing the 
joint venture 36. That geographical scope can be extended 
to territories which the parent companies were planning 
to enter at the time of the transaction, provided that they 
had already invested in preparing this move.

38. Similarly, non-competition clauses must be limited to 
products and services constituting the economic activity of 

the joint venture. This may include products and services 
at an advanced stage of development at the time of the 
transaction, as well as products and services which are fully 
developed but not yet marketed.

39. If the joint venture is set up to enter a new market, refer-
ence will be made to the products, services and territories 
in which it is to operate under the joint venture agreement 
or by-laws. However, the presumption is that one parent’s 
interest in the joint venture does not need to be protected 
against competition from the other parent in markets other 
than those in which the joint venture will be active from 
the outset.

40. Additionally, non-competition obligations between 
non-controlling parents and a joint venture are not 
directly related and necessary to the implementation of 
the concentration.

41. The same principles as for non-competition clauses 
apply to non-solicitation and confidentiality clauses.

B. Licence agreements

42. A licence granted by the parent undertakings to the joint 
venture may be considered directly related and necessary 
to the implementation of the concentration. This applies 
regardless of whether or not the licence is an exclusive one 
and whether or not it is limited in time. The licence may 
be restricted to a particular field of use which corresponds 
to the activities of the joint venture.

43. Licences granted by the joint venture to one of its 
parents, or cross-licence agreements, can be regarded as 
directly related and necessary to the implementation of 
the concentration under the same conditions as in the case 
of the acquisition of an undertaking. Licence agreements 
between the parents are not considered directly related and 
necessary to the implementation of a joint venture.

C. Purchase and supply obligations

44. If the parent undertakings remain present in a market 
upstream or downstream of that of the joint venture, any 
purchase and supply agreements, including service and 
distribution agreements are subject to the principles appli-
cable in the case of the transfer of an undertaking.

32 Commission Decision of 5 February 1996 (IV/M.651 - AT&T/Philips, VII.); 
Commission Decision of 30 March 1999 (IV/JV.15 - BT/AT&T, paragraph 209; 
see for exceptional cases Commission Decision of 13 March 1995 (IV/M.550 
- Union Carbide/Enichem, paragraph 99); Commission Decision of 27 July 
1995 (IV/M.612 - RWE-DEA/Enichem Augusta, paragraph 45).
33 In line with the principle of proportionality, obligations providing for 
fixed quantities with a variation clause are, in these cases, less restrictive 
on competition, see e.g. Commission Decision of 18 September 1998 
(IV/M.1292 - Continental/ITT, paragraph 19).
34 Commission Decision of 30 July 1998 (IV/M.1245 - VALEO/ITT 
Industries, paragraph 64); see for exceptional cases (e.g. absence of 
a market) Commission Decision of 13 March 1995 (IV/M.550 - Union 
Carbide/Enichem, paragraphs 92 to 96); Commission Decision of 27 July 
1995 (IV/M.612 - RWE-DEA/Enichem Augusta, paragraphs 38 et seq.).
35 Commission Decision of 15 January 1998 (IV/M.1042 - Eastman Kodak/
Sun Chemical, paragraph 40); Commission Decision of 7 August 1996 
(IV/M.727 - BP/Mobil, paragraph 51); Commission Decision of 3 July 1996 
(IV/M.751 - Bayer/Hüls, paragraph 31); Commission Decision of 6 April 
2000 (COMP/M.1832 - Ahold/ICA Förbundet/Canica, paragraph 26).
36 Commission Decision of 29 August 2000 (COMP/M.1913 - Lufthansa/
Menzies/LGS/JV; paragraph 18); Commission Decision of 22 December 
2000 (COMP/M.2243 - Stora Enso/Assidoman/JV, paragraph 49, last 
sentence).
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40. Commission Notice No 2005/C 56/02 of 5 March 2005 on Case Referral in 
respect of concentrations

1. The purpose of this Notice is to describe in a general 
way the rationale underlying the case referral system in 
Article 4(4) and (5), Article 9 and Article 22 of Council 
Regulation (EC) No 139/2004 of 20 January 2004 on the 
control of concentrations between undertakings (the EC 
Merger Regulation) 1 (hereinafter “the Merger Regulation”), 
including the recent changes made to the system, to cata-
logue the legal criteria that must be fulfilled in order for 

referrals to be possible, and to set out the factors which may 
be taken into consideration when referrals are decided upon. 
The Notice also provides practical guidance regarding the 
mechanics of the referral system, in particular regarding 
the pre-notification referral mechanism provided for in 
Article 4(4) and (5) of the Merger Regulation. The guidance 
provided in this notice applies, mutatis mutandis, to the 
referral rules contained in the EEA Agreement 2.

I. Introduction

2. Community jurisdiction in the field of merger control 
is defined by the application of the turnover-related 
criteria contained in Articles 1(2) and 1(3) of the Merger 
Regulation. When dealing with concentrations, the 
Commission and Member States do not have concurrent 
jurisdiction. Rather, the Merger Regulation establishes 
a clear division of competence. Concentrations with a 
“Community dimension”, i.e. those above the turnover 
thresholds in Article 1 of the Merger Regulation, fall within 
the exclusive jurisdiction of the Commission; Member 
States are precluded from applying national competition 
law to such concentrations by virtue of Article 21 of the 
Merger Regulation. Concentrations falling below the 
thresholds remain within the competence of the Member 
States; the Commission has no jurisdiction to deal with 
them under the Merger Regulation.

3. Determining jurisdiction exclusively by reference to fixed 
turnover-related criteria provides legal certainty for merging 
companies. While the financial criteria generally serve as 
effective proxies for the category of transactions for which the 
Commission is the more appropriate authority, Regulation 
(EEC) No 4064-89 complemented this “bright-line” jurisdic-
tional scheme with a possibility for cases to be re-attributed 
by the Commission to Member States and vice versa, upon 
request and provided certain criteria were fulfilled.

4. When Regulation (EEC) No 4064-89 was first intro-
duced, it was envisaged by the Council and Commission 
that case referrals would only be resorted to in “excep-
tional circumstances” and where “the interests in respect 
of competition of the Member State concerned could not 
be adequately protected in any other way” 3. There have, 
however, been a number of developments since the adoption 
of Regulation (EEC) No 4064-89. First, merger control 
laws have been introduced in almost all Member States. 

Second, the Commission has exercised its discretion to refer 
a number of cases to Member States pursuant to Article 9 
in circumstances where it was felt that the Member State 
in question was in a better position to carry out the inves-
tigation than the Commission 4. Likewise, in a number 
of cases 5, several Member States decided to make a joint 
referral of a case pursuant to Article 22 in circumstances 
where it was felt that the Commission was the authority 
in a better position to carry out the investigation 6. Third, 
there has been an increase in the number of transactions 
not meeting the thresholds in Article 1 of the Merger 
Regulation which must be filed in multiple Member State 
jurisdictions, a trend which is likely to continue in line with 
the Community’s growing membership. Many of these 
transactions affect competition beyond the territories of 
individual Member States 7.

5. The revisions made to the referral system in the Merger 
Regulation are designed to facilitate the re-attribution 
of cases between the Commission and Member States, 
consistent with the principle of subsidiarity, so that the 
more appropriate authority or authorities for carrying 
out a particular merger investigation should in principle 
deal with the case. At the same time, the revisions are 
intended to preserve the basic features of the Community 
merger control system introduced in 1989, in particular the 
provision of a “one-stop-shop” for the competition scrutiny 
of mergers with a cross-border impact and an alterna-
tive to multiple merger control notifications within the 
Community 8. Such multiple filings often entail considerable 
cost for competition authorities and businesses alike.

1 OJ L 24, 29.1.2004, p. 1. This Regulation has recast Council Regulation 
(EEC) No 4064-89 of 21 December 1989 on the control of concentrations 
between undertakings (OJ L 395, 30.12.1989, p. 1. Corrected version in 
OJ L 257, 21.9.1990, p. 13).
2 See EEA Joint Committee Decision No 78-2004 of 8 June 2004 (OJ 
L 219, 8.6.2004, p. 13).
3 See the Notes on Council Regulation (EEC) No 4064-89 [“Merger Control 
in the European union”, European Commission, Brussels-Luxembourg, 
1998, at p. 54]. See also Case T-119-02 Philips v Commission [2003] ECR 
II-1433 (Case M.2621 SEB/Moulinex) at paragraph 354.

4 It is a fact that some concentrations of Community dimension affect 
competition in national or sub-national markets within one or more 
Member States.
5 M.2698 Promatech/Sulzer; M.2738 GE/Unison; M.3136 GE/AGFA.
6 In the same vein, Member States’ competition authorities, in the context 
of the European Competition Authorities’ association, have issued a 
recommendation designed to provide guidance as to the principles upon 
which national competition authorities should deal with cases eligible for 
joint referrals under Article 22 of the Merger Regulation - Principles on the 
application, by National Competition Authorities within the ECA network, 
of Article 22 of the EC Merger Regulation.
7 While the introduction of Article 1(3) in 1997 has brought some 
such cases under the jurisdiction of the Merger Regulation, many are 
unaffected. See paragraph 21 et seq of the Commission’s Green Paper of 
11 December 2001 (COM(2001) 745 final).
8 See Recitals 11, 12 and 14 to the Merger Regulation.
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6. The case re-attribution system now provides that a referral 
may also be triggered before a formal filing has been made 
in any Member State jurisdiction, thereby affording merging 
companies the possibility of ascertaining, at as early as possible 
a stage, where jurisdiction for scrutiny of their transaction 
will ultimately lie. Such pre-notification referrals have the 
advantage of alleviating the additional cost, notably in terms 
of time delay, associated with post-filing referral.

7. The revisions made to the referral system in Regulation 
(EC) No. 139/2004 were motivated by a desire that it 
should operate as a jurisdictional mechanism which is 
flexible 9 but which at the same time ensures effective 
protection of competition and limits the scope for “forum 

shopping” to the greatest extent possible. However, having 
regard in particular to the importance of legal certainty, 
it should be stressed that referrals remain a derogation 
from the general rules which determine jurisdiction 
based upon objectively determinable turnover thresholds. 
Moreover, the Commission and Member States retain 
a considerable margin of discretion in deciding whether 
to refer cases falling within their “original jurisdiction”, 
or whether to accept to deal with cases not falling within 
their “original jurisdiction”, pursuant to Article 4(4) and (5), 
Article 9(2) (a) and Article 22 10. To that extent, the current 
Notice is intended to provide no more than general guid-
ance regarding the appropriateness of particular cases or 
categories of cases for referral.

II. Referral of cases

Guiding principles

8. The system of merger control established by the Merger 
Regulation, including the mechanism for re-attributing cases 
between the Commission and Member States contained 
therein, is consistent with the principle of subsidiarity 
enshrined in the EC Treaty 11. Decisions taken with regard 
to the referral of cases should accordingly take due account 
of all aspects of the application of the principle of subsidiarity 
in this context, in particular which is the authority more 
appropriate for carrying out the investigation, the benefits 
inherent in a “one-stop-shop” system, and the importance of 
legal certainty with regard to jurisdiction 12. These factors are 
inter-linked and the respective weight placed upon each of 
them will depend upon the specificities of a particular case. 
Above all, in considering whether or not to exercise their 
discretion to make or accede to a referral, the Commission 
and Member States should bear in mind the need to ensure 
effective protection of competition in all markets affected by 
the transaction 13.

More appropriate authority

9. In principle, jurisdiction should only be re-attributed to 
another competition authority in circumstances where the 
latter is the more appropriate for dealing with a merger, 
having regard to the specific characteristics of the case as 
well as the tools and expertise available to the authority. 
Particular regard should be had to the likely locus of any 
impact on competition resulting from the merger. Regard 
may also be had to the implications, in terms of administra-
tive effort, of any contemplated referral 14.

10. The case for re-attributing jurisdiction is likely to be 
more compelling where it appears that a particular transac-
tion may have a significant impact on competition and thus 
may deserve careful scrutiny.

One-stop-shop

11. Decisions on the referral of cases should also have 
regard to the benefits inherent in a “one-stop-shop”, which 
is at the core of the Merger Regulation 15. The provision of 
a one-stop-shop is beneficial to competition authorities 
and businesses alike. The handling of a merger by a single 
competition authority normally increases administra-
tive efficiency, avoiding duplication and fragmentation 
of enforcement effort as well as potentially incoherent 
treatment (regarding investigation, assessment and possible 
remedies) by multiple authorities. It normally also brings 
advantages to businesses, in particular to merging firms, 
by reducing the costs and burdens arising from multiple 
filing obligations and by eliminating the risk of conflicting 
decisions resulting from the concurrent assessment of the 
same transaction by a number of competition authorities 
under diverse legal regimes.

14 This may involve consideration of the relative cost, time delay, legal 
uncertainty and the risk of conflicting assessment which may be associated 
with the investigation, or a part of the investigation, being carried out by 
multiple authorities.
15 See Recital 11 of the Merger Regulation.

9 See Recital 11 to the Merger Regulation.
10 See, however, infra, footnote 14. It should moreover be noted that, 
pursuant to Article 4(5), the Commission has no discretion as to whether 
or not to accept a case not falling within its original jurisdiction.
11 See Article 5 of the EC Treaty.
12 See Recitals 11 and 14 to the Merger Regulation.
13 See Article 9(8) of the Merger Regulation; see also Philips v Commission 
(paragraph 343) where the Court of First Instance of the European 
Communities states that “… although the first subparagraph of Article 9(3) 
of Regulation (EEC) No 4064-89 confers on the Commission broad 
discretion as to whether or not to refer a concentration, it cannot decide 
to make such a referral if, when the Member State’s request for referral 
is examined, it is clear, on the basis of a body of precise and coherent 
evidence, that such a referral cannot safeguard effective competition on 
the relevant market”; see also T-346-02 and T-347-02 Cableuropa SA v 
Commission of 30 September 2003, case not yet reported (paragraph 215). 
Circumstances relevant for the purpose of the Commission assessment 
include, inter alia, the fact that a Member State: (i) has specific laws for the 
control of concentrations on competition grounds and specialised bodies 
to ensure that these laws are implemented under the supervision of the 
national courts; (ii) has accurately identified the competition concerns 
raised by the concentration on the relevant markets in that Member State 
(see paragraphs 346–347 of Philips v Commission, cited above).
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12. Fragmentation of cases through referral should therefore 
be avoided where possible 16, unless it appears that multiple 
authorities would be in a better position to ensure that 
competition in all markets affected by the transaction is 
effectively protected. Accordingly, while partial referrals are 
possible under Article 4(4) and Article 9, it would normally 
be appropriate for the whole of a case (or at least all connected 
parts thereof ) to be dealt with by a single authority 17.

Legal certainty

13. Due account should also be taken of the importance 
of legal certainty regarding jurisdiction over a particular 
concentration, from the perspective of all concerned 18. 
Accordingly, referral should normally only be made when 
there is a compelling reason for departing from “original 
jurisdiction” over the case in question, particularly at the 
post-notification stage. Similarly, if a referral has been made 
prior to notification, a post-notification referral in the same 
case should be avoided to the greatest extent possible 19.

14. The importance of legal certainty should also be borne 
in mind with regard to the legal criteria for referral, and 
particularly – given the tight deadlines – at the pre-
notification stage. Accordingly, pre-filing referrals should 
in principle be confined to those cases where it is relatively 
straightforward to establish, from the outset, the scope of 
the geographic market and/or the existence of a possible 
competitive impact, so as to be able to promptly decide 
upon such requests

Case referrals: legal requirements and other factors to be 
considered

Pre-notification referrals

15. The system of pre-notification referrals is triggered 
by a reasoned submission lodged by the parties to the 
concentration. When contemplating such a request, the 
parties to the concentration are required, first, to verify 
whether the relevant legal requirements set out in the 
Merger Regulation are fulfilled, and second, whether a 
pre-notification referral would be consistent with the 
guiding principles outlined above.

Referral of cases by the Commission to Member States 
under Article 4(4)

Legal requirements

16. In order for a referral to be made by the Commission 
to one or more Member States pursuant to Articles 4(4), 
two legal requirements must be fulfilled:

(i) there must be indications that the concentration may 
significantly affect competition in a market or markets;

(ii) the market(s) in question must be within a Member State 
and present all the characteristics of a distinct market.

17. As regards the first criterion, the requesting parties are 
in essence required to demonstrate that the transaction 
is liable to have a potential impact on competition on a 
distinct market in a Member State, which may prove to be 
significant, thus deserving close scrutiny. Such indications 
may be no more than preliminary in nature, and would 
be without prejudice to the outcome of the investigation. 
While the parties are not required to demonstrate that the 
effect on competition is likely to be an adverse one 20, they 
should point to indicators which are generally suggestive 
of the existence of some competitive effects stemming from 
the transaction 21.

18. As regards the second criterion, the requesting parties 
are required to show that a geographic market in which 
competition is affected by the transaction in the manner 
just described (paragraph 17) is national, or narrower than 
national in scope 22.

Other factors to be considered

19. Other than verification of the legal requirements, in 
order to anticipate to the greatest extent possible the likely 
outcome of a referral request, merging parties contemplating 
a request should also consider whether referral of the case 
is likely to be considered appropriate. This will involve an 
examination of the application of the guiding principles 
referred to above (paragraphs 8 to 14), and in particular 
whether the competition authority or authorities to which 
they are contemplating requesting the referral of the case 

20 See Recital 16, which states that “the undertakings concerned should 
not… be required to demonstrate that the effects of the concentration 
would be detrimental to competition”.
21 The existence of “affected markets” within the meaning of Form RS 
would generally be considered sufficient to meet the requirements of 
Article 4(4). However, the parties can point to any factors which may be 
relevant for the competitive analysis of the case (market overlap, vertical 
integration, etc.).
22 To this end, the requesting parties should consider those factors 
which are typically suggestive of national or narrower than national 
markets, such as, primarily, the product characteristics (e.g. low value 
of the product as opposed to significant costs of transport), specific 
characteristics of demand (e.g. end consumers sourcing in proximity to 
their centre of activity) and supply, significant variation of prices and market 
shares across countries, national consumer habits, different regulatory 
frameworks, taxation or other legislation. Further guidance can be found 
in the Commission Notice on the definition of the relevant market for 
the purposes of Community competition law (OJ C 372, 9.12.1997, p. 5).

16 The Court of First Instance in Philips v Commission took the view, obiter 
dictum, that “fragmentation” of cases, while possible as a result of the 
application of Article 9, is “undesirable in view of the “one-stop-shop” 
principle on which Regulation (EEC) No 4064-89 is based”. Moreover, the 
Court, while recognising that the risk of “inconsistent, or even irreconcil-
able” decisions by the Commission and Member States” is inherent in the 
referral system established by Article 9”, made it clear that this is not, in 
its view, desirable. (See paragraphs 350 and 380).
17 This is consistent with the Commission’s decision in cases M.2389 
Shell/DEA and M.2533 BP/E.ON to refer to Germany all of the markets for 
downstream oil products. The Commission retained the parts of the cases 
involving upstream markets. Likewise, in M.2706 P&O Princess/Carnival, 
the Commission exercised its discretion not to refer a part of the case to 
the United Kingdom, because it wished to avoid a fragmentation of the 
case (See Commission press release of 11.4.2002, IP/02/552)
18 See Recital 11 of the Merger Regulation.
19 See Recital 14 to the Merger Regulation. This is of course subject to 
the parties having made a full and honest disclosure of all relevant facts 
in their request for a pre-filing referral.
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is the most appropriate authority for dealing with the case. 
To this end, consideration should be given in turn both to 
the likely locus of the competitive effects of the transaction 
and to how appropriate the national competition authority 
(NCA) would be for scrutinising the operation.

20. Concentrations with a Community dimension which 
are likely to affect competition in markets that have a 
national or narrower than national scope, and the effects 
of which are likely to be confined to, or have their main 
economic impact in, a single Member State 23, are the most 
appropriate candidate cases for referral to that Member 
State. This applies in particular to cases where the impact 
would occur on a distinct market which does not constitute 
a substantial part of the Common market. To the extent that 
referral is made to one Member State only, the benefit of a 
“one-stop-shop” is also preserved.

21. The extent to which a concentration with a Community 
dimension which, despite having a potentially significant 
impact on competition in a nation-wide market, nonetheless 
potentially engenders substantial cross-border effects (e.g. 
because the effects of the concentration in one geographic 
market may have significant repercussions in geographic 
markets in other Member States, or because it may involve 
potential foreclosure effects and consequent fragmentation 
of the Common market 24), may be an appropriate candidate 
for referral will depend on the specific circumstances of the 
case. As both the Commission and Member States may be 
equally well equipped or be in an equally good position to 
deal with such cases, a considerable margin of discretion 
should be retained in deciding whether or not to refer 
such cases.

22. The extent to which concentrations with a Community 
dimension, and potentially affecting competition in a series 
of national or narrower than national markets in more than 
one Member State, may be appropriate candidates for 
referral to Member States will depend on factors specific 
to each individual case, such as the number of national 
markets likely to be significantly affected, the prospect of 
addressing any possible concerns by way of proportionate, 
non-conflicting remedies, and the investigative efforts that 
the case may require. To the extent that a case may engender 
competition concerns in a number of Member States, and 
require coordinated investigations and remedial action, 
this may militate in favour of the Commission retaining 
jurisdiction over the entirety of the case in question 25. 

On the other hand, to the extent that the case gives rise 
to competition concerns which, despite involving national 
markets in more than one Member State, do not appear to 
require coordinated investigation and/or remedial action, a 
referral may be appropriate. In a limited number of cases 26, 
the Commission has even found it appropriate to refer a 
concentration to more than one Member State, in view of 
the significant differences in competitive conditions that 
characterised the affected markets in the Member States 
concerned. While fragmentation of the treatment of a case 
deprives the merging parties of the benefit of a one-stop-
shop in such cases, this consideration is less pertinent at the 
pre-notification stage, given that the referral is triggered by 
a voluntary request from the merging parties.

23. Consideration should also, to the extent possible, be 
given to whether the NCA(s) to which referral of the case 
is contemplated may possess specific expertise concerning 
local markets 27, or be examining, or about to examine, 
another transaction in the sector concerned 28.

Referral of cases from Member States to the Commission 
under Article 4(5)

Legal requirements

24. Under Article 4(5), only two legal requirements must 
be met in order for the parties to the transaction to request 

25 For some examples, see M.1383 Exxon/Mobil, where the Commission, 
despite the United Kingdom request to have the part of the concentration 
relating to the market for motor fuel retailing in North west of Scotland 
referred to it, pursued the investigation as the case required a single and 
coherent remedy package designed to address all the problematic issues 
in the sector concerned; see also M.2706 P&O Princess/Carnival, where, 
despite the fact that the UK authorities were assessing a rival bid by Royal 
Caribbean, the Commission did not accede to a request for a partial 
referral, so as to avoid a fragmentation of the case and secure a single 
investigation of the various national markets affected by the operation.
26 See M. 2898, Le Roy Merlin/Brico, M.1030, Redland/Lafarge, M. 1684, 
Carrefour/Promodes.
27 In Case M.330 MacCormick/CPC/Rabobank/Ostmann, the Commission 
referred a case to Germany, because it was better placed to investigate local 
conditions in 85,000 sales points in Germany; a referral to the Netherlands 
was made in Case M.1060 Vendex/KBB, because it was better placed to 
assess local consumer tastes and habits; See also Case M.1555 Heineken/
Cruzcampo, Case M.2621 SEB/Moulinex (where consumer preferences and 
commercial and marketing practice swere specific to the French market); 
Case M.2639 Compass/Restorama/Rail Gourmet/Gourmet, and Case 
M.2662 Danish-Crown/Steff-Houlberg.
28 In Case M.716 Gehe/Lloyds Chemists, for example, the Commission 
referred a case because Lloyds was also subject to another bid not falling 
under ECMR thresholds but being scrutinised by the UK authorities: 
the referral allowed both bids to be scrutinised by the same authority; 
in M.1001/M.1019 Preussag/Hapag-Lloyd/TUI, a referral was made to 
Germany of two transactions, which together with a third one notified in 
Germany, would present competition concerns: the referral ensured that all 
three operations were dealt with in like manner; in case M.2044 Interbrew/
Bass, the Commission referred the case to the UK authorities, because 
they were at the same time assessing Interbrew’s acquisition of another 
brewer, Whitbread, and because of their experience in recent investigations 
in the same markets; similarly, see also Cases M.2760 Nehlsen/Rethmann/
SWB/Bremerhavener Energiewirtschaft, M.2234 Metsalilitto Osuuskunta/
Vapo Oy/JV, M.2495 Haniel/Fels, M.2881 Koninklijke BAM NBM/HBG, and 
M.2857/M.3075-3080 ECS/IEH and six other acquisitions by Electrabel of 
local distributors. In M.2706 P&O Princess/Carnival, however, despite the 
fact that the UK authorities were already assessing a rival bid by Royal 
Caribbean, the Commission did not accede to a request for a partial 
referral. The Commission had identified preliminary competition concerns 
in other national markets affected by the merger and thus wished to avoid 
a fragmentation of the case (See Commission press release of 11.4.2002, 
IP/02/552).

23 See, for example, the Commission’s referral of certain distinct oil 
storage markets for assessment by the French authorities in Cases M.1021 
Compagnie Nationale de Navigation-SOGELF, M.1464 Total/Petrofina, and 
Case M.1628 Totalfina/Elf Aquitaine, Case M.1030 Lafarge/Redland, Case 
M.1220 Alliance Unichem/Unifarma, Case M.2760 Nehlsen/Rethmann/
SWB/Bremerhavener Energiewirtschaft, and Case M.2154 C3D/Rhone/
Go-ahead; Case M.2845 Sogecable/Canal Satelite Digital/Vias Digital.
24 See Case M.580 ABB/Daimler Benz, where the Commission did not 
accede to Germany’s request for referral of a case under Article 9 in 
circumstances where, while the competition concerns were confined to 
German markets, the operation (which would create the largest supplier 
of railway equipment in the world) would have significant repercussions 
throughout Europe. See also Case M.2434 Hidroelectrica del Cantabrico/
EnBW/Grupo Vilar Mir, where, despite a request by Spain to have the case 
referred under Article 9, the Commission pursued the investigation and 
adopted a decision pursuant to Article 8(2).
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the referral of the case to the Commission: the transaction 
must be a concentration within the meaning of Article 3 
of the Merger Regulation, and the concentration must be 
capable of being reviewed under the national competition 
laws for the control of mergers of at least three Member 
States (see also paragraphs 65 et seq and 70 et seq.).

Other factors to be considered

25. Other than verification of the legal requirements, in 
order to anticipate to the greatest extent possible the likely 
outcome of a referral request, merging parties contemplating 
a request should also consider whether referral of the case 
is likely to be considered appropriate. This will involve an 
examination of the application of the guiding principles 
referred to above, and in particular whether the Commission 
is the more appropriate authority for dealing with the case.

26. In this regard, Recital 16 to the Merger Regulation 
states that “requests for pre-notification referrals to the 
Commission would be particularly pertinent in situations 
where the concentration would affect competition beyond 
the territory of one Member State.” Particular consideration 
should therefore be given to the likely locus of any competi-
tive effects resulting from the transaction, and to how 
appropriate it would be for the Commission to scrutinise 
the operation.

27. It should in particular be assessed whether the case is 
genuinely cross-border in nature, having regard to elements 
such as its likely effects on competition and the investigative 
and enforcement powers likely to be required to address any 
such effects. In this regard, particular consideration should 
be given to whether the case is liable to have a potential 
impact on competition in one or more markets affected 
by the concentration. In any case, indications of possible 
competitive impact may be no more than preliminary in 
nature 29, and would be without prejudice to the outcome of 
the investigation. Nor would it be necessary for the parties 
to demonstrate that the effect on competition is likely to 
be an adverse one.

28. Cases where the market(s) in which there may be a 
potential impact on competition is/are wider than national 
in geographic scope 30, or where some of the potentially 
affected markets are wider than national and the main 
economic impact of the concentration is connected to 
such markets, are the most appropriate candidate cases for 
referral to the Commission. In such cases, as the competitive 
dynamics extend over territories reaching beyond national 

boundaries, and may consequently require investigative 
efforts in several countries as well as appropriate enforce-
ment powers, the Commission is likely to be in the best 
position to carry out the investigation.

29. The Commission may be more appropriately placed to 
treat cases (including investigation, assessment and possible 
remedial action) that give rise to potential competition 
concerns in a series of national or narrower than national 
markets located in a number of different Member States 31. 
The Commission is likely to be in the best position to carry 
out the investigation in such cases, given the desirability 
of ensuring consistent and efficient scrutiny across the 
different countries, of employing appropriate investigative 
powers, and of addressing any competition concerns by way 
of coherent remedies.

30. Similarly to what has been said above in relation to 
Article 4(4), the appropriateness of referring concentrations 
which, despite having a potentially significant impact 
on competition in a nation-wide market, nonetheless 
potentially engender substantial cross-border effects, will 
depend on the specific circumstances of the case. As both 
the Commission and Member States may be in an equally 
good position to deal with such cases, a considerable margin 
of discretion should be retained in deciding whether or not 
to refer such cases.

31. Consideration should also, to the extent possible, be 
given to whether the Commission is particularly well 
equipped to properly scrutinise the case, in particular having 
regard to factors such as specific expertise, or past experience 
in the sector concerned. The greater a merger’s potential 
to affect competition beyond the territory of one Member 
State, the more likely it is that the Commission will be 
better equipped to conduct the investigation, particularly 
in terms of fact finding and enforcement powers.

32. Finally, the parties to the concentration might submit 
that, despite the apparent absence of an effect on competi-
tion, there is a compelling case for having the operation 
treated by the Commission, having regard in particular to 
factors such as the cost and time delay involved in submit-
ting multiple Member State filings 32.

Post-notification referrals

Referrals from the Commission to Member States pursuant 
to Article 9

33. Under Article 9 there are two options for a Member 
State wishing to request referral of a case following its 

31 This may, for example, be the case in relation to operations where 
the affected markets, while national (or even narrower than national in 
scope for the purposes of a competition assessment), are nonetheless 
characterised by common Europe-wide or world-wide brands, by common 
Europe-wide or world-wide intellectual property rights, or by centralised 
manufacture or distribution - at least to the extent that such centralised 
manufacture or distribution would be likely to impact upon any remedial 
measures.
32 See Recitals 12 and 16 of the Merger Regulation.

29 The existence of “affected markets” within the meaning of Form RS 
would generally be considered sufficient. However, the parties can point 
to any factors which may be relevant for the competitive analysis of the 
case (market overlap, vertical integration, etc.).
30 See the joint referral by seven Member States to the Commission of a 
transaction affecting worldwide markets in M.2738 GE/Unison, and the 
joint referral by seven Member States to the Commission of a transaction 
affecting a Western European market in M.2698 Promatech/Sulzer; See 
also Principles on the application, by National Competition Authorities 
within the ECA network, of Article 22 of the EC Merger Regulation, 
a paper published by the European Competition Authorities (ECA), at 
paragraph 11.
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notification to the Commission: Articles 9(2) (a) and 9(2) (b) 
respectively.

Article 9(2) (a)

Legal requirements

34. In order for a referral to be made to a Member State 
or States pursuant to Article 9(2) (a), the following legal 
requirements must be fulfilled:

(i) the concentration must threaten to affect significantly 
competition in a market; and

(ii) the market in question must be within the requesting 
Member State, and present all the characteristics of a 
distinct market.

35. As regards the first criterion, in essence a requesting 
Member State is required to demonstrate that, based on a 
preliminary analysis, there is a real risk that the transaction 
may have a significant adverse impact on competition, 
and thus that it deserves close scrutiny. Such preliminary 
indications may be in the nature of prima facie evidence 
of such a possible significant adverse impact, but would be 
without prejudice to the outcome of a full investigation.

36. As regards the second criterion, the Member State is 
required to show that a geographic market(s) in which 
competition is affected by the transaction in the manner 
just described (paragraph 35) is/are national, or narrower 
than national in scope 33.

Other factors to be considered

37. Other than verification of the legal requirements, other 
factors should also be considered in assessing whether 
referral of a case is likely to be considered appropriate. This 
will involve an examination of the application of the guiding 
principles referred to above, and in particular whether the 
competition authority or authorities requesting the referral 
of the case is/are in the best position to deal with the case. 
To this end, consideration should be given in turn both to 
the likely locus of the competitive effects of the transaction 
and to how well equipped the NCA would be to scrutinise 
the operation (see above at paragraphs 19–23).

Article 9(2) (b)

Legal requirements

38. In order for a referral to be made to a Member State 
or States pursuant to Article 9(2) (b), the following legal 
requirements must be fulfilled:

(i) the concentration must affect competition in a market; 
and

(ii) the market in question must be within the requesting 
Member State, present all the characteristics of a distinct 
market, and must not constitute a substantial part of the 
Common market.

39. As regards the first criterion, a requesting Member State 
is required to show, based on a preliminary analysis, that the 
concentration is liable to have an impact on competition 
in a market. Such preliminary indications may be in the 
nature of prima facie evidence of a possible adverse impact, 
but would be without prejudice to the outcome of a full 
investigation.

40. As to the second criterion, a requesting Member State 
is required to show not only that the market in which 
competition is affected by the operation in the manner 
just described (paragraph 38) constitutes a distinct market 
within a Member State, but also that the market in ques-
tion does not constitute a substantial part of the Common 
market. In this respect, based on the past practice and 
case-law 34, it appears that such situations are generally 
limited to markets with a narrow geographic scope, within 
a Member State.

41. If these conditions are met, the Commission has an 
obligation to refer the case.

34 See Commission referrals granted under Article 9(2)(b) in: M.2446, 
Govia/Connex South Central, where the operation affected competition 
on specific railway routes in the London/Gatwick-Brighton area in the 
United Kingdom; in M.2730, Connex/DNVBVG, where the transaction 
affected competition in local public transport services in the Riesa area 
(Saxony, Germany); and in M. 3130, Arla Foods/Express Diaries, where the 
transaction affected competition in the market for the supply of bottled 
milk to doorstep deliverers in the London, Yorkshire and Lancashire 
regions of the United Kingdom. For the purpose of defining the notion of 
a non-substantial part of the Common market, some guidance can also 
be found in the case-law relating to the application of Article 82 of EC 
Treaty. In that context, the Court of Justice has articulated quite a broad 
notion of what may constitute a substantial part of the Common market, 
resorting inter alia to empirical evidence. In the case-law there can be 
found, for instance, indications essentially based on practical criteria such 
as “the pattern and volume of the production and consumption of the 
said product as well as the habits and economic opportunities of vendors 
and purchasers”, see Case 40-73, Suiker Unie v Commission, [1975] ECR 
1663. See also Case C-179-90, Porto di Genova [1991] ECR 5889, where 
the Port of Genova was considered as constituting a substantial part of the 
Common market. In its case-law the Court has also stated that a series of 
separate markets may be regarded as together constituting a substantial 
part of the Common market. See, for example, Case C-323-93, Centre 
d’insémination de la Crespelle [1994] ECR I-5077, paragraph. 17, where the 
Court stated “In this case, by making the operation of the insemination 
centres subject to authorization and providing that each centre should 
have the exclusive right to serve a defined area, the national legislation 
granted those centres exclusive rights. By thus establishing, in favour of 
those undertakings, a contiguous series of monopolies territorially limited 
but together covering the entire territory of a Member State, those national 
provisions create a dominant position, within the meaning of Article 86 of 
the Treaty, in a substantial part of the Common market”.

33 See Commission notice on the definition of relevant market for the 
purposes of Community competition law (OJ C 372, 9.12.1997, p. 5).
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Referrals from Member States to the 
Commission pursuant to Article 22

Legal requirements

42. In order for a referral to be made by one or more 
Member States to the Commission pursuant to Article 22, 
two legal requirements must be fulfilled:

(i) the concentration must affect trade between Member 
States; and

(ii) it must threaten to significantly affect competition 
within the territory of the Member State or States making 
the request.

43. As to the first criterion, a concentration fulfils this 
requirement to the extent that it is liable to have some 
discernible influence on the pattern of trade between 
Member States 35.

44. As to the second criterion, as under Article 9(2) (a), a 
referring Member State or States is/are required in essence 
to demonstrate that, based on a preliminary analysis, there 
is a real risk that the transaction may have a significant 
adverse impact on competition, and thus that it deserves 
close scrutiny. Such preliminary indications may be in the 
nature of prima facie evidence of such a possible significant 

adverse impact, but would be without prejudice to the 
outcome of a full investigation.

Other factors to be considered

45. As post-notification referrals to the Commission may 
entail additional cost and time delay for the merging parties, 
they should normally be limited to those cases which appear 
to present a real risk of negative effects on competition 
and trade between Member States, and where it appears 
that these would be best addressed at the Community 
level 36. The categories of cases normally most appropriate 
for referral to the Commission pursuant to Article 22 are 
accordingly the following:

– cases which give rise to serious competition concerns 
in one or more markets which are wider than national 
in geographic scope, or where some of the potentially 
affected markets are wider than national, and where the 
main economic impact of the concentration is connected 
to such markets,

– cases which give rise to serious competition concerns in a 
series of national or narrower than national markets located 
in a number of Member States, in circumstances where 
coherent treatment of the case (regarding possible remedies, 
but also, in appropriate cases, the investigative efforts as 
such) is considered desirable, and where the main economic 
impact of the concentration is connected to such markets.

III. Mechanics of the referral system

A. Overview of the referral system

46. The Merger Regulation sets out the relevant legal rules for 
the functioning of the referral system. The rules contained in 
Article 4(4) and (5), Article 9 and Article 22 set out in detail 
the various steps required for a case to be referred from the 
Commission to Member States and vice versa.

47. Each of the four relevant referral provisions establishes 
a self-contained mechanism for the referral of a given 
category of concentration. The provisions can be categorised 
in the following way:

(a) Pre-notification referrals:

(i) From the Commission to Member States (Article 4(4))

(ii) From Member States to the Commission (Article 4(5))

(b) Post-notification referrals:

(i) From the Commission to Member States (Article 9)

(ii) From Member States to the Commission (Article 22).

48. The flowcharts in Annex I to this Notice describe in 
graphical form the various procedural steps to be followed 
in the referral mechanisms set out in Articles 4(4) and (5), 
Article 9 and Article 22.

Pre-notification referrals

49. Pre-notification referrals can only be requested by 
the undertakings concerned 37. It is for the undertakings 
concerned to verify whether the concentration meets the 
criteria specified in Article 4(4) (that the concentration 
has a Community dimension but may significantly affect 
competition in a distinct market within a Member State) 
or Article 4(5) (that the concentration does not have a 
Community dimension but is capable of being reviewed 
under the national competition laws of at least three 
Member States). The undertakings concerned may then 
decide to request a referral to or from the Commission by 

36 See the joint referral by seven Member States to the Commission of a 
transaction affecting worldwide markets in M.2738 GE/Unison, and the 
joint referral by seven Member States to the Commission of a transaction 
affecting a Western European market in M.2698 Promatech/Sulzer; See 
also Principles on the application, by National Competition Authorities 
within the ECA network, of Article 22 of the EC Merger Regulation, 
a paper published by the European Competition Authorities (ECA), at 
paragraph 11.
37 The term “undertakings concerned” includes “persons” within the 
meaning of Article 3(1)(b).

35 See also, by analogy, the Commission Notice - Guidelines on the effect 
on trade concept contained in Articles 81 and 82 of the Treaty (OJ C 101, 
27.4.2004, p. 81).
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submitting a reasoned request on Form RS. The request 
is transmitted without delay by the Commission to all 
Member States. The remainder of the process differs under 
Article 4(4) and Article 4(5).

– Under Article 4(4), the Member State or States 
concerned 38 have 15 working days from the date they 
receive the submission to express agreement or disagreement 
with the request. Silence on the part of a Member State is 
deemed to constitute agreement 39. If the Member State 
or States concerned agree to the referral, the Commission 
has an additional period of approximately 10 working days 
(25 working days from the date the Commission received 
Form RS) in which it may decide to refer the case. Silence 
on the part of the Commission is deemed to constitute 
assent. If the Commission assents, the case (or one or more 
parts thereof ) is referred to the Member States or States as 
requested by the undertakings concerned. If the referral is 
made, the Member State or States concerned apply their 
national law to the referred part of the case 40. Articles 9(6) 
to 9(9) apply.

– Under Article 4(5), the Member States concerned 41 have 
15 working days from the date they receive the submission 
to express agreement or disagreement with the request. At 
the end of that period, the Commission checks whether 
any Member State competent to examine the concentra-
tion under its national competition law has expressed 
disagreement. If there is no expression of disagreement 
by any such competent Member State, the case is deemed 
to acquire a Community dimension and is thus referred 
to the Commission which has exclusive jurisdiction 
over it. It is then for the parties to notify the case to the 
Commission, using Form CO. On the other hand, if one 
or more competent Member States have expressed their 
disagreement, the Commission informs all Member States 
and the undertakings concerned without delay of any such 

expression of disagreement and the referral process ends. It 
is then for the parties to comply with any applicable national 
notification rules.

Post-notification referrals

50. Pursuant to Article 9(2) and Article 22(1), post-noti-
fication referrals are triggered by Member States either 
on their own initiative or following an invitation by the 
Commission pursuant to Article 9(2) and Article 22(5) 
respectively. The procedures differ according to whether the 
referral is from or to the Commission.

– Under Article 9, a Member State may request that the 
Commission refer to it a concentration with Community 
dimension, or a part thereof, which has been notified to 
the Commission and which threatens to significantly affect 
competition within a distinct market within that Member 
State (Article 9(2) (a)), or which affects such a distinct 
market not constituting a substantial part of the Common 
market (Article 9(2) (b)). The request must be made within 
15 working days from the date the Member State received 
a copy of Form CO. The Commission must first verify 
whether those legal criteria are met. It may then decide to 
refer the case, or a part thereof, exercising its administrative 
discretion. In the case of a referral request made pursuant to 
Article 9(2) (b), the Commission must (i.e. has no discretion) 
make the referral if the legal criteria are met. The decision 
must be taken within 35 working days from notification or, 
where the Commission has initiated proceedings, within 
65 working days 42. If the referral is made, the Member State 
concerned applies its own national competition law, subject 
only to Article 9(6) and (8).

– Under Article 22, a Member State may request that 
the Commission examine a concentration which has no 
Community dimension but which affects trade between 
Member States and threatens to significantly affect compe-
tition within its territory. The request must be made within 
15 working days from the date of national notification 
or, where no notification is required, the date when the 
concentration was “made known”43 to the Member State 
concerned. The Commission transmits the request to all 
Member States. Any other Member States can decide 
to join the request 44 within a period of 15 working days 
from the date they receive a copy of the initial request. 
All national time limits relating to the concentration are 
suspended a decision has been taken as to where it will be 

42 As regards cases where the Commission takes preparatory steps within 
65 working days, see Article 9(4)(b) and (5).
43 The notion of “made known”, derived from the wording of Article 22, 
should in this context be interpreted as implying sufficient information to 
make a preliminary assessment as to the existence of the criteria for the 
making of a referral request pursuant to Article 22.
44 It should be noted that Article 22 enables a Member State to join 
the initial request even if the concentration has not yet been notified to 
it. However, Member States may be unable to do so if they have not yet 
received the necessary information from the merging parties at the time 
of being informed by the Commission that a referral request has been 
lodged by another Member State. Notwithstanding the Member State’s 
ability to contact the merging parties in order to verify whether they are 
competent to review any particular transaction, the notifying parties are 
therefore strongly encouraged to file, where feasible, their notification to 
all competent Member States simultaneously.

38 The Member State or States concerned are the ones identified in Form 
RS to which the case will be referred if the request is granted.
39 This mechanism is an essential feature of all referral procedures set 
out in the Merger Regulation. The mechanism may be termed “positive 
silence” or non-opposition: that is to say that failure to take a decision 
on the part of the Commission or a Member State will be deemed to 
constitute the taking of a positive decision. This mechanism was already a 
feature of Regulation (EEC) No 4064-89, in Article 9(5). It is now included 
in Article 4(4) (second and fourth sub-paragraphs), Article 4(5) (fourth 
sub-paragraph), Article 9(5) and Article 22(3) (first sub-paragraph, last 
sentence) of the Merger Regulation. The positive silence mechanism is, 
however, not applicable with regard to decisions by Member States to join 
a request under Article 22(2).
40 Article 4(4) allows merging parties to request partial or full referrals. 
The Commission and Member States must either accede to or refuse the 
request, and may not vary its scope by, for example, referring only a part 
of case when a referral of the whole of the case had been requested. In the 
case of a partial referral, the Member State concerned will apply its national 
competition law to the referred part of the case. For the remainder of the 
case, the Merger Regulation will continue to apply in the normal way, that 
is the undertakings concerned will be obliged to make a notification of the 
non-referred part of the concentration on Form CO pursuant to Article 4(1) 
of the Merger Regulation. By contrast, if the whole of the case is referred 
to a Member State, Article 4(4) final subparagraph specifies that there will 
be no obligation to notify the case also to the Commission. The case will 
thus not be examined by the Commission. The Member State concerned 
will apply its national law to the whole of the case; no other Member 
State can apply national competition law to the concentration in question.
41 That is, those that would be competent to review the case under their 
national competition law in the absence of a referral. For the concept of 
“competent to review the case”, see section B5 below.
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examined; a Member State can re-start the national time 
limits before the expiry of the 15 working day period by 
informing the Commission and the merging parties that it 
does not wish to join the request. At the latest 10 working 
days following the expiry of the 15 working day period, the 
Commission must decide whether to accept the case from 
the requesting Member State(s). If the Commission accepts 
jurisdiction, national proceedings in the referring Member 
State(s) are terminated and the Commission examines the 
case pursuant to Article 22(4) of the Merger Regulation on 
behalf of the requesting State(s)45. Non-requesting States 
can continue to apply national law.

51. The following section of the Notice focuses on a number 
of detailed elements of the system with the aim in particular 
of providing further guidance to undertakings contem-
plating making requests at the pre-notification stage, or 
who may be party to transactions subject to the possibility 
of post-notification referral.

B. Details of the referral mechanism

52. This section of this Notice provides guidance regarding 
certain aspects of the functioning of the referral system set 
out in Article 4(4) and(5), Article 9 and Article 22 of the 
Merger Regulation.

1. The network of competition authorities

53. Article 19(2) of the Merger Regulation provides that the 
Commission is to carry out the procedures set out in that 
Regulation in close and constant liaison with the competent 
authorities of the Member States (the NCAs). Cooperation 
and dialogue between the Commission and the NCAs, and 
between the NCAs themselves, is particularly important in 
the case of concentrations which are subject to the referral 
system set out in the Merger Regulation.

54. According to Recital 14 to the Merger Regulation, 
“the Commission and the NCAs should form together 
a network of public authorities, applying their respective 
competences in close cooperation using efficient arrange-
ments for information sharing and consultation with a view 
to ensuring that a case is dealt with by the most appropriate 
authority, in the light of the principle of subsidiarity, and 
with a view to ensuring that multiple notifications of a given 
concentration are avoided to the greatest extent possible”.

55. The network should ensure the efficient re-attribution 
of concentrations according to the principles described 
in section II above. This involves facilitating the smooth 
operation of the pre-notification referral mechanism, as well 
as providing, to the extent foreseeable, a system whereby 
potential post-notification referral requests are identified 
as soon as possible 46.

56. Pursuant to Article 4(4) and (5), the Commission 
must transmit reasoned requests made by the undertak-
ings concerned “without delay” 47. The Commission will 
endeavour to transmit such documents on the working 
day following that on which they are received or issued. 
Information within the network will be exchanged by 
various means, depending on the circumstances: e-mail, 
surface mail, courier, fax, telephone. It should be noted 
that for sensitive information or confidential information 
exchanges will be carried out by secure e-mail or by any 
other protected means of communication between these 
contact points.

57. All members of the network, including the Commission 
and all NCAs, their officials and other servants, and other 
persons working under the supervision of those authorities 
as well as officials and civil servants of other authorities 
of the Member States, will be bound by the professional 
secrecy obligations set out in Article 17 of the Merger 
Regulation. They must not disclose non-public information 
they have acquired through the application of the Merger 
Regulation, unless the natural or legal person who provided 
that information has consented to its disclosure.

58. Consultations and exchanges within the network is a 
matter between public enforcement agencies and do not 
alter any rights or obligations arising from Community or 
national law for companies. Each competition authority 
remains fully responsible for ensuring that due process is 
observed in the cases it deals with.

2. Triggering the pre-notification referral system; 
information to be provided by the requesting 
parties

59. For the referral system to work swiftly and smoothly, 
it is crucial that the requesting parties, provide complete 
and accurate information, whenever required, in a timely 
fashion and in the most efficient way possible. Legal 
requirements concerning the information to be provided 
and the consequences of providing incorrect, incomplete 
or misleading information are set out in the Merger 
Regulation, Regulation (EC) No 802-2004 (hereinafter 
“the Merger Implementing Regulation”) and Form RS 48.

46 Advance knowledge of the possibility of a referral request might, for 
example, be taken into account by the Commission in deciding not to 
accede to a request for derogation from the suspensive effect pursuant 
to Article 7(3) of the Merger Regulation.
47 It should be noted that, as provided for in Article 19(1) of the Merger 
Regulation, the Commission is also under an obligation to transmit to the 
NCAs copies of notifications and of the most important documents lodged 
with or issued by the Commission.

45 Where the Commission examines a concentration on behalf of one or 
more Member States pursuant to Article 22, it can adopt all the substan-
tive decisions provided for in Articles 6 and 8 of the Merger Regulation. 
This is established in Article 22(4) of that Regulation. It is to be noted 
that the Commission examines the concentration upon the request of 
and on behalf of the requesting Member States. This provision should 
therefore be interpreted as requiring the Commission to examine the 
impact of the concentration within the territory of those Member States. 
The Commission will not examine the effects of the concentration in 
the territory of Member States which have not joined the request unless 
this examination is necessary for the assessment of the effects of the 
concentration within the territory of the requesting Member States (for 
example, where the geographic market extends beyond the territory/or 
territories of the requesting Member State(s).
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60. Form RS states that all information submitted in a 
reasoned submission must be correct and complete. If 
parties submit incorrect or incomplete information, the 
Commission has the power to either adopt a decision 
pursuant to Article 6(1) (a) of the Merger Regulation (where 
failure to fulfil the conditions of Article 4(5) comes to its 
attention during the course of the investigation), or to revoke 
any decision it adopts pursuant to Article 6 or Article 8, 
following an Article 4(5) referral, pursuant to Article 6(3) (a) 
or 8(6) (a) of the Merger Regulation. Following the adop-
tion of a decision pursuant to Article 6(1) (a) or following 
revocation, national competition laws would once again be 
applicable to the transaction. In the case of referrals under 
Article 4(4) made on the basis of incorrect or incomplete 
information, the Commission may require a notification 
pursuant to Article 4(1). In addition, the Commission has 
the power to impose fines under Article 14(1) (a) of the 
Merger Regulation. Finally, parties should also be aware that, 
if a referral is made on the basis of incorrect or incomplete 
information included in Form RS, the Commission and/or 
the Member States may consider making a post-notification 
referral reversing a pre-notification referral based on such 
incorrect or incomplete information 49.

61. When providing information on Form RS or generally 
in making a request for a pre-notification referral, it is not 
envisaged or necessary for the undertakings concerned 
to show that their concentration will lead to detrimental 
effects on competition 50. They should, however, provide 
as much information as possible showing clearly in what 
way the concentration meets the relevant legal criteria 
set out in Article 4(4) and (5) and why the concentration 
would be most appropriately dealt with by the competition 
authority or authorities specified in the request. The Merger 
Regulation does not require publication of the fact that a 
Form RS has been lodged, and it is not intended to do so. 
A non-public transaction can consequently be the subject 
of a pre-notification referral request.

62. Even though, according to the Merger Implementing 
Regulation, the Commission will accept Form RS in any 
official Community language, undertakings concerned 
providing information which is to be distributed to the 
network are strongly encouraged to use a language which 
will be understood by all addressees of the information. This 
will facilitate Member State treatment of such requests. 
Moreover, as regards requests for referral to a Member State 
or States, the requesting parties are strongly encouraged 
to include a copy of the request in the language(s) of the 
Member State(s) to which the referral is being requested.

63. Beyond the legal requirements specified in Form RS, 
the undertakings concerned should be prepared to provide 

additional information, if required, and to discuss the matter 
with the Commission and the NCAs in a frank and open 
manner in order to enable the Commission and the NCAs 
to assess whether the concentration in question should be 
the subject of referral.

64. Informal contacts between merging parties contem-
plating lodging a pre-filing referral request, on the one hand, 
and the Commission and/or Member State authorities, 
on the other, are actively encouraged, even following the 
submission of Form RS. The Commission is committed to 
providing informal, early guidance to firms wishing to use 
the pre-notification referrals system set out in Article 4(4) 
and (5) of the Merger Regulation 51.

3. Concentrations eligible for referral

65. Only concentrations within the meaning of Article 3 
of the Merger Regulation are eligible for referral pursuant 
to Article 4(5) and Article 22. Only concentrations falling 
within the ambit of the relevant national competition laws 
for the control of mergers are eligible for referral pursuant 
to Article 4(4) and Article 9 52.

66. Pre-filing referral requests pursuant to Article 4(4) and 
(5) of the Merger Regulation must concern concentrations 
the plans for which are sufficiently concrete. In that regard, 
there must at least exist a good faith intention to merge on 
the part of the undertakings concerned, or, in the case of a 
public bid, at least a public announcement of an intention 
to make such a bid 53.

4. The concept of “prior to notification” under 
Article 4(4) and (5)

67. Article 4(4) and (5) only apply at the pre-notification 
stage.

68. Article 4(4) specifies that the undertakings concerned 
may make a referral request by means of reasoned submis-
sion (Form RS), “prior to the notification of a concentration 
within the meaning of paragraph 1”. This means that the 
request can only be made where no Form CO has been 
submitted pursuant to Article 4(1).

69. Likewise, Article 4(5) specifies that the request may be 
made “before any notification to the competent [national] 
authorities”. This means that the concentration in question 
must not have been formally notified in any Member State 
jurisdiction for that provision to apply. Even one notification 
anywhere in the Community will preclude the undertakings 
concerned from triggering the mechanism of Article 4(5). In 
the Commission’s view, no penalty should be imposed for 

51 A request for derogation from the suspensive effect pursuant to 
Article 7(3) of the Merger Regulation would normally be inconsistent 
with an intention to make a pre-notification referral request pursuant 
to Article 4(4).
52 By contrast, the reference to “national legislation on competition” 
in Article 21(3) and Article 22(3) should be understood as referring to all 
aspects of national competition law.
53 See Recital 34 to, and Article 4(1) of, the Merger Regulation.

48 Form RS is annexed to Commission Regulation (EC) No 802-2004 of 
7 April 2004 implementing Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings (OJ L 133, 30.4.2004, 
p. 1).
49 This would be the appropriate “remedy” where the requesting parties 
have submitted incorrect or incomplete information not affecting fulfil-
ment of the conditions of Article 4(5), which comes to the Commission’s 
attention during the course of the investigation.
50 See Recital 16 to the Merger Regulation.
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non-notification of a transaction at the national level while 
a request pursuant to Article 4(5) is pending.

5. The concept of a “concentration capable of 
being reviewed under national competition law” 
and the concept of “competent Member State” in 
Article 4(5)

70. Article 4(5) enables the undertakings concerned to 
request a pre-notification referral of a concentration which 
does not have a Community dimension and which is 
“capable of being reviewed under the national competition 
laws of at least three Member States”.

71. “Capable of being reviewed” or reviewable should be 
interpreted as meaning a concentration which falls within 
the jurisdiction of a Member State under its national 
competition law for the control of mergers. There is no 
need for a mandatory notification requirement, i.e. it is not 
necessary for the concentration to be required to be notified 
under national law 54.

72. Pursuant to the third and fourth subparagraphs of 
Article 4(5), where at least one Member State “competent 
to examine the concentration under its national competition 
law” has expressed its disagreement with the referral, the 
case must not be referred. A “competent” Member State 
is one where the concentration is reviewable and which 
therefore has the power to examine the concentration under 
its national competition law.

73. All Member States, and not only those “competent” to 
review the case, receive a copy of the Form RS. However, 
only Member States “competent” to review the case are 
counted for the purposes of the third and fourth subpara-
graphs of Article 4(5). Pursuant to the third subpara-
graph of Article 4(5), “competent” Member States have 
15 working days from the date they receive the Form RS to 
express their agreement or disagreement with the referral. 
If they all agree, the case will be deemed to acquire a 
Community dimension pursuant to the fifth subparagraph 
of Article 4(5). According to the fourth subparagraph of 
Article 4(5), by contrast, if even only one “competent” 
Member State disagrees, no referral will take place from 
any Member State.

74. Given the above mechanism, it is crucial to the smooth 
operation of Article 4(5) that all Member States where 
the case is reviewable under national competition law, and 
which are hence “competent” to examine the case under 
national competition law, are identified correctly. Form RS 
therefore requires the undertakings concerned to provide 
sufficient information to enable each and every Member 
State to identify whether or not it is competent to review the 
concentration pursuant to its own national competition law.

75. In situations where Form RS has been filled in correctly, 
no complications should arise. The undertakings concerned 

will have identified correctly all Member States which are 
competent to review the case. In situations, however, where 
the undertakings concerned have not filled in Form RS 
correctly, or where there is a genuine disagreement as to 
which Member States are “competent” to review the case, 
complications may arise.

– Within the period of 15 working days provided for in 
the third subparagraph of Article 4(5), a Member State 
which is not identified in Form RS as being competent may 
inform the Commission that it is competent and may, like 
any other competent Member State, express its agreement 
or disagreement with the referral.

– Likewise, within the period of 15 working days provided 
for in the third subparagraph of Article 4(5), a Member 
State which has been identified as competent in Form RS 
may inform the Commission that it is not “competent”. That 
Member State would then be disregarded for the purposes 
of Article 4(5).

76. Once the period of 15 working days has expired without 
any disagreement having been expressed, the referral, will be 
considered valid. This ensures the validity of Commission 
decisions taken under Articles 6 or 8 of the Merger 
Regulation following an Article 4(5) referral.

77. This is not to say, however, that undertakings concerned 
can abuse the system by negligently or intentionally 
providing incorrect information, including as regards the 
reviewability of the concentration in the Member States, on 
Form RS. As noted at paragraph 60 above, the Commission 
may take measures to rectify the situation and to deter 
such violations. The undertakings concerned should also be 
aware that, in such circumstances, where a referral has been 
made on the basis of incorrect or incomplete information, 
a Member State which believes it was competent to deal 
with the case but did not have the opportunity to veto the 
referral due to incorrect information being supplied, may 
request a post-notification referral.

6. Notification and Publication of Decisions

78. According to the fourth subparagraph of Article 4(4), 
the fourth subparagraph of Article 4(5), Article 9(1) and 
the second subparagraph of Article 22(3), the Commission 
is obliged to inform the undertakings or persons concerned 
and all Member States of any decision taken pursuant to 
those provisions as to the referral of a concentration.

79. The information will be provided by means of a letter 
addressed to the undertakings concerned (or for decisions 
adopted pursuant to Article 9(1) or Article 22(3), a letter 
addressed to the Member State concerned). All Member 
States will receive a copy thereof.

80. There is no requirement that such decisions be published 
in the Official Journal of the European Union 55. The 
Commission will, however, give adequate publicity to 
such decisions on DG Competition’s website, subject to 
confidentiality requirements.54 Even in circumstances where a notification is voluntary de jure, the 

parties may in practice wish or be expected to file a notification.
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7. Article 9(6)

81. Article 9(6) provides that, when the Commission refers 
a notified concentration to a Member State in accordance 
with Article 4(4) or Article 9(3), the NCA concerned must 
deal with the case “without undue delay”. Accordingly, the 
competent authority concerned should deal as expeditiously 
as possible with the case under national law.

82. In addition, Article 9(6) provides that the competent 
national authority must, within 45 working days after the 
Commission’s referral or following receipt of a notification 
at the national level if requested inform the undertakings 

concerned of the result of the “preliminary competition 
assessment” and what “further action”, if any, it proposes to 
take. Accordingly, within 45 working days after the referral 
or notification, as appropriate, the merging parties should 
be provided with sufficient information to enable them 
to understand the nature of any preliminary competition 
concerns the authority may have and be informed of the 
likely extent and duration of the investigation. The Member 
State concerned may only exceptionally suspend this time 
limit, where necessary information has not been provided 
to it by the undertakings concerned as required under its 
national competition law.

IV. Final remarks

83. This Notice will be the subject of periodic review, in 
particular following any revision of the referral provisions 
in the Merger Regulation. In that regard, it should be noted 
that, according to Article 4(6) of the Merger Regulation, the 
Commission must report to the Council on the operation 
of the pre-notification referral provisions in Article 4(4) 
and (5), by 1 July 2009.

84. This Notice is without prejudice to any interpretation of 
the applicable Treaty and regulatory provisions by the Court 
of First Instance and the Court of Justice of the European 
Communities.

55 Pursuant to Article 20 of the Merger Regulation this is only required 
for decisions taken under Article 8(1)-(6) and Articles 14 and 15.
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III. Control criteria

41. Commission Communication No 2004/C 31/03 of 5 February 2004, Guidelines 
on the assessment of horizontal mergers under the Council Regulation on the 
control of concentrations between undertakings

I. Introduction

1. Article 2 of Council Regulation (EC) No 139/2004 of 
20 January 2004 on the control of concentrations between 
undertakings 1 (hereinafter: the “Merger Regulation”) 
provides that the Commission has to appraise concentra-
tions within the scope of the Merger Regulation with a view 
to establishing whether or not they are compatible with 
the common market. For that purpose, the Commission 
must assess, pursuant to Article 2(2) and (3), whether or 
not a concentration would significantly impede effective 
competition, in particular as a result of the creation or 
strengthening of a dominant position, in the common 
market or a substantial part of it.

2. Accordingly, the Commission must take into account 
any significant impediment to effective competition 
likely to be caused by a concentration. The creation or 
the strengthening of a dominant position is a primary 
form of such competitive harm. The concept of domi-
nance was defined in the context of Council Regulation 
(EEC) No 4064/89 of 21 December 1989 on the control 
of concentrations between undertakings (hereinafter 
“Regulation No 4064/89”) as:

“a situation where one or more undertakings wield economic 
power which would enable them to prevent effective compe-
tition from being maintained in the relevant market by 
giving them the opportunity to act to a considerable extent 
independently of their competitors, their customers and, 
ultimately, of consumers” 2.

3. For the purpose of interpreting the concept of dominance 
in the context of Regulation No 4064/89, the Court of 
Justice referred to the fact that it “is intended to apply to 
all concentrations with a Community dimension insofar 
as they are likely, because of their effect on the structure of 
competition within the Community, to prove incompatible 
with the system of undistorted competition envisaged by 
the Treaty” 3.

4. The creation or strengthening of a dominant position 
held by a single firm as a result of a merger has been the 
most common basis for finding that a concentration would 
result in a significant impediment to effective competition. 
Furthermore, the concept of dominance has also been applied 
in an oligopolistic setting to cases of collective dominance. 
As a consequence, it is expected that most cases of incom-
patibility of a concentration with the common market will 
continue to be based upon a finding of dominance. That 
concept therefore provides an important indication as to 
the standard of competitive harm that is applicable when 
determining whether a concentration is likely to impede 
effective competition to a significant degree, and hence, as 
to the likelihood of intervention 4. To that effect, the present 
notice is intended to preserve the guidance that can be drawn 
from past decisional practice and to take full account of past 
case-law of the Community Courts.

5. The purpose of this notice is to provide guidance as to 
how the Commission assesses concentrations 5 when the 
undertakings concerned are actual or potential competitors 
on the same relevant market 6. In this notice such mergers 
will be denoted “horizontal mergers”. While the notice 
presents the analytical approach used by the Commission 
in its appraisal of horizontal mergers it cannot provide 
details of all possible applications of this approach. The 
Commission applies the approach described in the notice 
to the particular facts and circumstances of each case.

6. The guidance set out in this notice draws and elabo-
rates on the Commission’s evolving experience with the 
appraisal of horizontal mergers under Regulation No 
4064/89 since its entry into force on 21 September 1990 
as well as on the case-law of the Court of Justice and the 
Court of First Instance of the European Communities. 
The principles contained here will be applied and further 
developed and refined by the Commission in individual 
cases. The Commission may revise this notice from time 
to time in the light of future developments.

1 Council Regulation (EC) No 139/2004 of 20 January 2004 (OJ L 24, 
29.1.2004, p. 1).
2 Case T-102/96, Gencor v Commission, [1999] ECR II-753, paragraph 200. 
See Joined Cases C-68/94 and C-30/95, France and others v Commission 
(hereinafter “Kali and Salz”), [1998] ECR I-1375, paragraph 221. In 
exceptional circumstances, a merger may give rise to the creation or the 
strengthening of a dominant position on the part of an undertaking which 
is not a party to the notified transaction (see Case IV/M.1383 - Exxon/
Mobil, points 225-229; Case COMP/M.2434 - Grupo Villar MIR/EnBW/
Hidroelectrica del Cantabrico, points 67-71).
3 See also Joined Cases C-68/94 and C-30/95, Kali and Salz, paragraph 170.

4 See Recitals 25 and 26 of the Merger Regulation.
5 The term “concentration” used in the Merger Regulation covers various 
types of transactions such as mergers, acquisitions, takeovers, and certain 
types of joint ventures. In the remainder of this notice, unless otherwise 
specified, the term “merger” will be used as a synonym for concentration 
and therefore cover all the above types of transactions.
6 The notice does not cover the assessment of the effects of competition 
that a merger has in other markets, including vertical and conglomerate 
effects. Nor does it cover the assessment of the effects of a joint venture 
as referred to in Article 2(4) of the Merger Regulation.
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7. The Commission’s interpretation of the Merger 
Regulation as regards the appraisal of horizontal mergers 
is without prejudice to the interpretation which may be 

given by the Court of Justice or the Court of First Instance 
of the European Communities.

II. Overview

8. Effective competition brings benefits to consumers, such 
as low prices, high quality products, a wide selection of goods 
and services, and innovation. Through its control of mergers, 
the Commission prevents mergers that would be likely to 
deprive customers of these benefits by significantly increasing 
the market power of firms. By “increased market power” is 
meant the ability of one or more firms to profitably increase 
prices, reduce output, choice or quality of goods and services, 
diminish innovation, or otherwise influence parameters of 
competition. In this notice, the expression “increased prices” 
is often used as shorthand for these various ways in which a 
merger may result in competitive harm 7. Both suppliers and 
buyers can have market power. However, for clarity, market 
power will usually refer here to a supplier’s market power. 
Where a buyer’s market power is the issue, the term “buyer 
power” is employed.

9. In assessing the competitive effects of a merger, the 
Commission compares the competitive conditions that 
would result from the notified merger with the conditions 
that would have prevailed without the merger 8. In most 
cases the competitive conditions existing at the time of the 
merger constitute the relevant comparison for evaluating 
the effects of a merger. However, in some circumstances, 
the Commission may take into account future changes to 
the market that can reasonably be predicted 9. It may, in 
particular, take account of the likely entry or exit of firms 
if the merger did not take place when considering what 
constitutes the relevant comparison 10.

10. The Commission’s assessment of mergers normally 
entails:

(a) definition of the relevant product and geographic markets;

(b) competitive assessment of the merger.

The main purpose of market definition is to identify in a 
systematic way the immediate competitive constraints facing 
the merged entity. Guidance on this issue can be found in 
the Commission’s Notice on the definition of the relevant 
market for the purposes of Community competition law 11. 

Various considerations leading to the delineation of the 
relevant markets may also be of importance for the competi-
tive assessment of the merger.

11. This notice is structured around the following elements:

(a) The approach of the Commission to market shares and 
concentration thresholds (Section III).

(b) The likelihood that a merger would have anti-compet-
itive effects in the relevant markets, in the absence of 
countervailing factors (Section IV).

(c) The likelihood that buyer power would act as a coun-
tervailing factor to an increase in market power resulting 
from the merger (Section V).

(d) The likelihood that entry would maintain effective 
competition in the relevant markets (Section VI).

(e) The likelihood that efficiencies would act as a factor 
counteracting the harmful effects on competition which 
might otherwise result from the merger (Section VII).

(f ) The conditions for a failing firm defence (Section VIII).

12. In order to assess the foreseeable impact 12 of a merger on 
the relevant markets, the Commission analyses its possible 
anti-competitive effects and the relevant countervailing 
factors such as buyer power, the extent of entry barriers 
and possible efficiencies put forward by the parties. In 
exceptional circumstances, the Commission considers 
whether the conditions for a failing firm defence are met.

13. In the light of these elements, the Commission deter-
mines, pursuant to Article 2 of the Merger Regulation, 
whether the merger would significantly impede effective 
competition, in particular through the creation or the 
strengthening of a dominant position, and should there-
fore be declared incompatible with the common market. 
It should be stressed that these factors are not a “checklist” 
to be mechanically applied in each and every case. Rather, 
the competitive analysis in a particular case will be based 
on an overall assessment of the foreseeable impact of the 
merger in the light of the relevant factors and conditions. 
Not all the elements will always be relevant to each and 
every horizontal merger, and it may not be necessary to 
analyse all the elements of a case in the same detail.

11 OJ C 372, 9.12.1997, p. 5.

7 The expression should be understood to also cover situations where, 
for instance, prices are decreased less, or are less likely to decrease, than 
they otherwise would have without the merger and where prices are 
increased more, or are more likely to increase, than they otherwise would 
have without the merger.
8 By analogy, in the case of a merger that has been implemented without 
having been notified, the Commission would assess the merger in the 
light of the competitive conditions that would have prevailed without the 
implemented merger.
9 See, e.g. Commission Decision 98/526/EC in Case IV/M.950 - Hoffmann 
La Roche/Boehringer Mannheim, OJ L 234, 21.8.1998, p. 14, point 13; 
Case IV/M.1846 - Glaxo Wellcome/SmithKline Beecham, points 70-72; 
Case COMP/M.2547 - Bayer/Aventis Crop Science, points 324 et seq.
10 See, e.g. Case T-102/96, Gencor v Commission, [1999] ECR II-753, 
paragraphs 247–263.
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III. Market share and concentration levels

14. Market shares and concentration levels provide useful 
first indications of the market structure and of the competi-
tive importance of both the merging parties and their 
competitors.

15. Normally, the Commission uses current market shares 
in its competitive analysis 13. However, current market 
shares may be adjusted to reflect reasonably certain future 
changes, for instance in the light of exit, entry or expan-
sion 14. Post-merger market shares are calculated on the 
assumption that the post-merger combined market share of 
the merging parties is the sum of their pre-merger market 
shares 15. Historic data may be used if market shares have 
been volatile, for instance when the market is characterised 
by large, lumpy orders. Changes in historic market shares 
may provide useful information about the competitive 
process and the likely future importance of the various 
competitors, for instance, by indicating whether firms have 
been gaining or losing market shares. In any event, the 
Commission interprets market shares in the light of likely 
market conditions, for instance, if the market is highly 
dynamic in character and if the market structure is unstable 
due to innovation or growth 16.

16. The overall concentration level in a market may also 
provide useful information about the competitive situation. In 
order to measure concentration levels, the Commission often 
applies the Herfindahl-Hirschman Index (HHI) 17. The HHI 
is calculated by summing the squares of the individual 
market shares of all the firms in the market 18. The HHI gives 
proportionately greater weight to the market shares of the 
larger firms. Although it is best to include all firms in the 
calculation, lack of information about very small firms may 
not be important because such firms do not affect the HHI 
significantly. While the absolute level of the HHI can give 
an initial indication of the competitive pressure in the market 
post-merger, the change in the HHI (known as the “delta”) 

is a useful proxy for the change in concentration directly 
brought about by the merger 19.

Market share levels

17. According to well-established case law, very large market 
shares – 50% or more – may in themselves be evidence of 
the existence of a dominant market position 20. However, 
smaller competitors may act as a sufficient constraining 
influence if, for example, they have the ability and incentive 
to increase their supplies. A merger involving a firm whose 
market share will remain below 50% after the merger may 
also raise competition concerns in view of other factors such 
as the strength and number of competitors, the presence of 
capacity constraints or the extent to which the products of 
the merging parties are close substitutes. The Commission 
has thus in several cases considered mergers resulting in 
firms holding market shares between 40% and 50% 21, and 
in some cases below 40% 22, to lead to the creation or the 
strengthening of a dominant position.

18. Concentrations which, by reason of the limited market 
share of the undertakings concerned, are not liable to 
impede effective competition may be presumed to be 
compatible with the common market. Without prejudice 
to Articles 81 and 82 of the Treaty, an indication to this 
effect exists, in particular, where the market share of the 
undertakings concerned does not exceed 25% 23 either in 
the common market or in a substantial part of it 24.

HHI levels

19. The Commission is unlikely to identify horizontal 
competition concerns in a market with a post-merger 
HHI below 1,000. Such markets normally do not require 
extensive analysis.

19 The increase in concentration as measured by the HHI can be calculated 
independently of the overall market concentration by doubling the product 
of the market shares of the merging firms. For example, a merger of two 
firms with market shares of 30% and 15% respectively would increase 
the HHI by 900 (30 × 15 × 2 = 900). The explanation for this technique 
is as follows: Before the merger, the market shares of the merging firms 
contribute to the HHI by their squares individually: (a)2 + (b)2. After the 
merger, the contribution is the square of their sum: (a + b)2, which equals 
(a)2 + (b)2 + 2 ab. The increase in the HHI is therefore represented by 2ab.
20 Case T-221/95, Endemol v Commission, [1999] ECR II-1299, para-
graph 134, and Case T-102/96, Gencor v Commission, [1999] ECR II-753, 
paragraph 205. It is a distinct question whether a dominant position is 
created or strengthened as a result of the merger.
21 See, e.g. Case COMP/M.2337 - Nestlé/Ralston Purina, points 48-50.
22 See, e.g. Commission Decision 1999/674/EC in Case IV/M.1221 - Rewe/
Meinl, OJ L 274, 23.10.1999, p. 1, points 98-114; Case COMP/M.2337 - 
Nestlé/Ralston Purina, points 44-47.
23 The calculation of market shares depends critically on market definition. 
It must be emphasised that the Commission does not necessarily accept 
the parties’ proposed market definition.
24 Recital 32 of the Merger Regulation. However, such an indication does 
not apply to cases where the proposed merger creates or strengthens a 
collective dominant position involving the “undertakings concerned” and 
other third parties (see Joined Cases C-68/94 and C-30/95, Kali and Salz, 
[1998] ECR I-1375, paragraphs 171 et seq.; and Case T-102/96, Gencor v 
Commission, [1999] ECR II-753, paragraphs 134 et seq.).

12 See Case T-102/96, Gencor v Commission, [1999] ECR II-753, para-
graph 262, and Case T-342/99, Airtours v Commission, [2002] ECR II-2585, 
paragraph 280.
13 As to the calculation of market shares, see also Commission Notice 
on the definition of the relevant market for the purposes of Community 
competition law, OJ C 372, 9.12.1997, p. 3, paragraphs 54–55.
14 See, e.g. Case COMP/M.1806 - Astra Zeneca/Novartis, points 150 
and 415.
15 When relevant, market shares may be adjusted, in particular, to account 
for controlling interests in other firms (See, e.g. Case IV/M.1383 - Exxon/
Mobil, points 446-458; Case COMP/M.1879 - Boeing/Hughes, points 
60-79; Case COMP/JV 55 - Hutchison/RCPM/ECT, points 66-75), or for 
other arrangements with third parties (See, for instance, as regards sub-
contractors, Commission Decision 2001/769/EC in Case COMP/M.1940 
- Framatome/Siemens/Cogema, OJ L 289, 6.11.2001, p. 8, point 142).
16 See, e.g. Case COMP/M.2256 - Philips /Agilent Health Care 
Technologies, points 31-32, and Case COMP/M.2609 - HP/Compaq, 
point 39.
17 See, e.g. Case IV/M.1365 - FCC/Vivendi, point 40; Case COMP/JV 
55 - Hutchison/RCPM/ECT, point 50. If appropriate, the Commission may 
also use other concentration measures such as, for instance, concentration 
ratios, which measure the aggregate market share of a small number 
(usually three or four) of the leading firms in a market.
18 For example, a market containing five firms with market shares of 
40%, 20%, 15%, 15%, and 10%, respectively, has an HHI of 2550 (402 
+ 202 + 152 + 152 + 102 = 2550). The HHI ranges from close to zero (in 
an atomistic market) to 10000 (in the case of a pure monopoly).
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20. The Commission is also unlikely to identify horizontal 
competition concerns in a merger with a post-merger HHI 
between 1,000 and 2,000 and a delta below 250, or a merger 
with a post-merger HHI above 2000 and a delta below 150, 
except where special circumstances such as, for instance, one 
or more of the following factors are present:

(a) a merger involves a potential entrant or a recent entrant 
with a small market share;

(b) one or more merging parties are important innovators 
in ways not reflected in market shares;

(c) there are significant cross-shareholdings among the 
market participants 25;

(d) one of the merging firms is a maverick firm with a high 
likelihood of disrupting coordinated conduct;

(e) indications of past or ongoing coordination, or facili-
tating practices, are present;

(f ) one of the merging parties has a pre-merger market 
share of 50% of more 26.

21. Each of these HHI levels, in combination with the 
relevant deltas, may be used as an initial indicator of the 
absence of competition concerns. However, they do not give 
rise to a presumption of either the existence or the absence 
of such concerns.

IV. Possible anti-competitive effects of horizontal mergers

22. There are two main ways in which horizontal mergers 
may significantly impede effective competition, in particular 
by creating or strengthening a dominant position:

(a) by eliminating important competitive constraints on one 
or more firms, which consequently would have increased 
market power, without resorting to coordinated behaviour 
(non-coordinated effects);

(b) by changing the nature of competition in such a way 
that firms that previously were not coordinating their 
behaviour, are now significantly more likely to coordinate 
and raise prices or otherwise harm effective competition. 
A merger may also make coordination easier, more stable 
or more effective for firms which were coordinating prior 
to the merger (coordinated effects).

23. The Commission assesses whether the changes brought 
about by the merger would result in any of these effects. 
Both instances mentioned above may be relevant when 
assessing a particular transaction.

Non-coordinated effects 27

24. A merger may significantly impede effective competition 
in a market by removing important competitive constraints 
on one or more sellers, who consequently have increased 
market power. The most direct effect of the merger will be 
the loss of competition between the merging firms. For 
example, if prior to the merger one of the merging firms had 
raised its price, it would have lost some sales to the other 
merging firm. The merger removes this particular constraint. 
Non-merging firms in the same market can also benefit 
from the reduction of competitive pressure that results 
from the merger, since the merging firms’ price increase may 
switch some demand to the rival firms, which, in turn, may 

find it profitable to increase their prices 28. The reduction in 
these competitive constraints could lead to significant price 
increases in the relevant market.

25. Generally, a merger giving rise to such non-coordinated 
effects would significantly impede effective competition 
by creating or strengthening the dominant position of a 
single firm, one which, typically, would have an appreciably 
larger market share than the next competitor post-merger. 
Furthermore, mergers in oligopolistic markets 29 involving 
the elimination of important competitive constraints that the 
merging parties previously exerted upon each other together 
with a reduction of competitive pressure on the remaining 
competitors may, even where there is little likelihood of 
coordination between the members of the oligopoly, also 
result in a significant impediment to competition. The Merger 
Regulation clarifies that all mergers giving rise to such non-
coordinated effects shall also be declared incompatible with 
the common market 30.

26. A number of factors, which taken separately are not 
necessarily decisive, may influence whether significant non-
coordinated effects are likely to result from a merger. Not all 
of these factors need to be present for such effects to be likely. 
Nor should this be considered an exhaustive list.

Merging firms have large market shares

27. The larger the market share, the more likely a firm is 
to possess market power. And the larger the addition of 
market share, the more likely it is that a merger will lead 
to a significant increase in market power. The larger the 
increase in the sales base on which to enjoy higher margins 
after a price increase, the more likely it is that the merging 
firms will find such a price increase profitable despite the 

28 Such expected reactions by competitors may be a relevant factor 
influencing the merged entity’s incentives to increase prices.
29 An oligopolistic market refers to a market structure with a limited 
number of sizeable firms. Because the behaviour of one firm has an appre-
ciable impact on the overall market conditions, and thus indirectly on the 
situation of each of the other firms, oligopolistic firms are interdependent.
30 Recital 25 of the Merger Regulation.

25 In markets with cross-shareholdings or joint ventures the Commission 
may use a modified HHI, which takes into account such share-holdings 
(see, e.g. Case IV/M.1383 - Exxon/Mobil, point 256).
26 See paragraph 17.
27 Also often called “unilateral” effects.
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accompanying reduction in output. Although market shares 
and additions of market shares only provide first indications 
of market power and increases in market power, they are 
normally important factors in the assessment 31.

Merging firms are close competitors

28. Products may be differentiated 32 within a relevant 
market such that some products are closer substitutes than 
others 33. The higher the degree of substitutability between 
the merging firms’ products, the more likely it is that the 
merging firms will raise prices significantly 34. For example, 
a merger between two producers offering products which 
a substantial number of customers regard as their first and 
second choices could generate a significant price increase. 
Thus, the fact that rivalry between the parties has been an 
important source of competition on the market may be a 
central factor in the analysis 35. High pre-merger margins 36 
may also make significant price increases more likely. The 
merging firms’ incentive to raise prices is more likely to be 
constrained when rival firms produce close substitutes to 
the products of the merging firms than when they offer less 
close substitutes 37. It is therefore less likely that a merger 
will significantly impede effective competition, in particular 
through the creation or strengthening of a dominant posi-
tion, when there is a high degree of substitutability between 
the products of the merging firms and those supplied by 
rival producers.

29. When data are available, the degree of substitutability 
may be evaluated through customer preference surveys, 
analysis of purchasing patterns, estimation of the cross-price 
elasticities of the products involved 38, or diversion ratios 39. 
In bidding markets it may be possible to measure whether 
historically the submitted bids by one of the merging 
parties have been constrained by the presence of the other 
merging party 40.

30. In some markets it may be relatively easy and not too 
costly for the active firms to reposition their products or 
extend their product portfolio. In particular, the Commission 
examines whether the possibility of repositioning or product 
line extension by competitors or the merging parties may 
influence the incentive of the merged entity to raise prices. 
However, product repositioning or product line extension 
often entails risks and large sunk costs 41 and may be less 
profitable than the current line.

Customers have limited possibilities of switch-
ing supplier

31. Customers of the merging parties may have difficul-
ties switching to other suppliers because there are few 
alternative suppliers 42 or because they face substantial 
switching costs 43. Such customers are particularly vulnerable 
to price increases. The merger may affect these customers’ 
ability to protect themselves against price increases. In 
particular, this may be the case for customers that have 
used dual sourcing from the two merging firms as a means 
of obtaining competitive prices. Evidence of past customer 
switching patterns and reactions to price changes may 
provide important information in this respect.

Competitors are unlikely to increase supply if 
prices increase

32. When market conditions are such that the competitors 
of the merging parties are unlikely to increase their supply 
substantially if prices increase, the merging firms may 
have an incentive to reduce output below the combined 
pre-merger levels, thereby raising market prices 44. The 
merger increases the incentive to reduce output by giving 
the merged firm a larger base of sales on which to enjoy the 
higher margins resulting from an increase in prices induced 
by the output reduction.

33. Conversely, when market conditions are such that rival 
firms have enough capacity and find it profitable to expand 
output sufficiently, the Commission is unlikely to find that 
the merger will create or strengthen a dominant position 
or otherwise significantly impede effective competition.

38 The cross-price elasticity of demand measures the extent to which 
the quantity of a product demanded changes in response to a change 
in the price of some other product, all other things remaining equal. The 
own-price elasticity measures the extent to which demand for a product 
changes in response to the change in the price of the product itself.
39 The diversion ratio from product A to product B measures the propor-
tion of the sales of product A lost due to a price increase of A that are 
captured by product B.
40 Commission Decision 97/816/EC in Case IV/M.877 - Boeing/McDonnell 
Douglas, OJ L 336, 8.12.1997, p. 16, points 58 et seq.; Case COMP/M.3083 
- GE/Instrumentarium, points 125 et seq.
41 Sunk costs are costs which are unrecoverable upon exit from the 
market.
42 See e.g. Commission Decision 2002/156/EC in Case IV/M.877 - Boeing/
McDonnell Douglas, OJ L 336, 8.12.1997, p. 16, point 70.
43 See, e.g. Case IV/M. 986 - Agfa Gevaert/DuPont, OJ L 211, 29.7.1998, 
p. 22, points 63-71.
44 See, e.g. Case COMP/M.2187 - CVC/Lenzing, points 162-170.

31 See, in particular, paragraphs 17 and 18.
32 Products may be differentiated in various ways. There may, for 
example, be differentiation in terms of geographic location, based on 
branch or stores location; location matters for retail distribution, banks, 
travel agencies, or petrol stations. Likewise, differentiation may be based 
on brand image, technical specifications, quality or level of service. The 
level of advertising in a market may be an indicator of the firms’ effort to 
differentiate their products. For other products, buyers may have to incur 
switching costs to use a competitor’s product.
33 For the definition of the relevant market, see the Commission’s Notice 
on the definition of the relevant market for the purposes of Community 
competition law, cited above.
34 See for example Case COMP/M.2817 - Barilla/BPS/Kamps, point 34; 
Commission Decision 2001/403/EC in Case COMP/M.1672 - Volvo/Scania, 
OJ L 143, 29.5.2001, p. 74, points 107-148.
35 See, e.g. Commission Decision 94/893/EC in Case IV/M.430 - Procter 
& Gamble/VP Schickedanz (II), OJ L 354, 21.6.1994, p. 32, Case T-290/94, 
Kaysersberg v Commission, [1997] II-2137, paragraph 153; Commission 
Decision 97/610/EC in Case IV/M.774 - Saint-Gobain/Wacker-Chemie/
NOM, OJ L 247, 10.9.1997, p. 1, point 179; Commission Decision 2002/156/
EC in Case COMP/M.2097 - SCA/Metsä Tissue, OJ L 57, 27.2.2002, p. 1, 
points 94-108; Case T-310/01, Schneider v Commission, [2002] II-4071, 
paragraph 418.
36 Typically, the relevant margin (m) is the difference between price (p) and 
the incremental cost (c) of supplying one more unit of output expressed 
as a percentage of price (m = (p - c)p)).
37 See, e.g. Case IV/M.1980 - Volvo/Renault VI, point 34; Case 
COMP/M.2256 - Philips Agilent/Health Care Solutions, points 33-35; 
Case COMP/M.2537 - Philips/Marconi Medical Systems, points 31-34.
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34. Such output expansion is, in particular, unlikely when 
competitors face binding capacity constraints and the 
expansion of capacity is costly 45 or if existing excess capacity 
is significantly more costly to operate than capacity currently 
in use.

35. Although capacity constraints are more likely to be 
important when goods are relatively homogeneous, they may 
also be important where firms offer differentiated products.

Merged entity able to hinder expansion by 
competitors

36. Some proposed mergers would, if allowed to proceed, 
significantly impede effective competition by leaving the 
merged firm in a position where it would have the ability 
and incentive to make the expansion of smaller firms and 
potential competitors more difficult or otherwise restrict the 
ability of rival firms to compete. In such a case, competitors 
may not, either individually or in the aggregate, be in a 
position to constrain the merged entity to such a degree that 
it would not increase prices or take other actions detrimental 
to competition. For instance, the merged entity may have 
such a degree of control, or influence over, the supply of 
inputs 46 or distribution possibilities 47 that expansion or 
entry by rival firms may be more costly. Similarly, the 
merged entity’s control over patents 48 or other types of intel-
lectual property (e.g. brands 49) may make expansion or entry 
by rivals more difficult. In markets where interoperability 
between different infrastructures or platforms is impor-
tant 50, a merger may give the merged entity the ability and 
incentive to raise the costs or decrease the quality of service 
of its rivals 51. In making this assessment the Commission 
may take into account, inter alia, the financial strength of 
the merged entity relative to its rivals 52.

Merger eliminates an important competitive 
force

37. Some firms have more of an influence on the competi-
tive process than their market shares or similar measures 
would suggest. A merger involving such a firm may change 
the competitive dynamics in a significant, anti-competitive 
way, in particular when the market is already concentrated 53. 

For instance, a firm may be a recent entrant that is expected 
to exert significant competitive pressure in the future on the 
other firms in the market.

38. In markets where innovation is an important competi-
tive force, a merger may increase the firms’ ability and 
incentive to bring new innovations to the market and, 
thereby, the competitive pressure on rivals to innovate in 
that market. Alternatively, effective competition may be 
significantly impeded by a merger between two important 
innovators, for instance between two companies with 
“pipeline” products related to a specific product market. 
Similarly, a firm with a relatively small market share may 
nevertheless be an important competitive force if it has 
promising pipeline products 54.

Coordinated effects

39. In some markets the structure may be such that firms 
would consider it possible, economically rational, and hence 
preferable, to adopt on a sustainable basis a course of action 
on the market aimed at selling at increased prices. A merger 
in a concentrated market may significantly impede effective 
competition, through the creation or the strengthening 
of a collective dominant position, because it increases the 
likelihood that firms are able to coordinate their behaviour 
in this way and raise prices, even without entering into an 
agreement or resorting to a concerted practice within the 
meaning of Article 81 of the Treaty 55. A merger may also 
make coordination easier, more stable or more effective for 
firms, that were already coordinating before the merger, either 
by making the coordination more robust or by permitting 
firms to coordinate on even higher prices.

40. Coordination may take various forms. In some markets, 
the most likely coordination may involve keeping prices 
above the competitive level. In other markets, coordination 
may aim at limiting production or the amount of new 
capacity brought to the market. Firms may also coordinate 
by dividing the market, for instance by geographic area 56 
or other customer characteristics, or by allocating contracts 
in bidding markets.

41. Coordination is more likely to emerge in markets where 
it is relatively simple to reach a common understanding on 
the terms of coordination. In addition, three conditions 
are necessary for coordination to be sustainable. First, the 
coordinating firms must be able to monitor to a suffi-
cient degree whether the terms of coordination are being 
adhered to. Second, discipline requires that there is some 
form of credible deterrent mechanism that can be activated 

53 Commission Decision 2002/156/EC in Case IV/M.877 - Boeing/
McDonnell Douglas, OJ L 336, 8.12.1997, p. 16, point 58; Case 
COMP/M.2568 - Haniel/Ytong, point 126.
54 For an example of pipeline products of one merging party likely to 
compete with the other party’s pipeline or existing products, see, e.g. Case 
IV/M.1846 - Glaxo Wellcome/SmithKline Beecham, point 188.
55 Case T-102/96, Gencor v Commission, [1999] ECR II-753, para-
graph 277; Case T-342/99, Airtours v Commission, [2002] ECR II-2585, 
paragraph 61.
56 This may be the case if the oligopolists have tended to concentrate 
their sales in different areas for historic reasons.

45 When analysing the possible expansion of capacity by rivals, the 
Commission considers factors similar to those described in Section VI 
on entry. See, e.g. Case COMP/M.2187 - CVC/Lenzing, points 162-173.
46 See, e.g. Case T-221/95, Endemol v Commission, [1999] ECR II-1299, 
paragraph 167.
47 See, e.g. Case T-22/97, Kesko v Commission, [1999], ECR II-3775, 
paragraphs 141 et seq.
48 See, e.g. Commission Decision 2001/684/EC in Case M.1671 - Dow 
Chemical/Union Carbide OJ L 245, 14.9.2001, p. 1, points 107-114.
49 See, e.g. Commission Decision 96/435/EC in Case IV/M.623 - Kimberly-
Clark/Scott, OJ L 183, 23.7.1996, p. 1; Case T-114/02, Babyliss SA v 
Commission (“Seb/Moulinex”), [2003] ECR II-000, paragraphs 343 et seq.
50 This is, for example, the case in network industries such as energy, 
telecommunications and other communication industries.
51 Commission Decision 99/287/EC in Case IV/M.1069 - Worldcom/
MCI, OJ L 116, 4.5.1999, p. 1, points 117 et seq.; Case IV/M.1741 - MCI 
Worldcom/Sprint, points 145 et seq.; Case IV/M.1795 - Vodafone Airtouch/
Mannesmann, points 44 et seq.
52 Case T-156/98 RJB Mining v Commission [2001] ECR II-337.
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if deviation is detected. Third, the reactions of outsiders, 
such as current and future competitors not participating in 
the coordination, as well as customers, should not be able 
to jeopardise the results expected from the coordination 57.

42. The Commission examines whether it would be possible 
to reach terms of coordination and whether the coordination 
is likely to be sustainable. In this respect, the Commission 
considers the changes that the merger brings about. The 
reduction in the number of firms in a market may, in itself, 
be a factor that facilitates coordination. However, a merger 
may also increase the likelihood or significance of coor-
dinated effects in other ways. For instance, a merger may 
involve a “maverick” firm that has a history of preventing 
or disrupting coordination, for example by failing to follow 
price increases by its competitors, or has characteristics that 
gives it an incentive to favour different strategic choices than 
its coordinating competitors would prefer. If the merged 
firm were to adopt strategies similar to those of other 
competitors, the remaining firms would find it easier to 
coordinate, and the merger would increase the likelihood, 
stability or effectiveness of coordination.

43. In assessing the likelihood of coordinated effects, the 
Commission takes into account all available relevant infor-
mation on the characteristics of the markets concerned, 
including both structural features and the past behaviour 
of firms 58. Evidence of past coordination is important 
if the relevant market characteristics have not changed 
appreciably or are not likely to do so in the near future 59. 
Likewise, evidence of coordination in similar markets may 
be useful information.

Reaching terms of coordination

44. Coordination is more likely to emerge if competitors 
can easily arrive at a common perception as to how the 
coordination should work. Coordinating firms should have 
similar views regarding which actions would be considered 
to be in accordance with the aligned behaviour and which 
actions would not.

45. Generally, the less complex and the more stable the 
economic environment, the easier it is for the firms to reach 
a common understanding on the terms of coordination. For 
instance, it is easier to coordinate among a few players than 
among many. It is also easier to coordinate on a price for a 
single, homogeneous product, than on hundreds of prices 
in a market with many differentiated products. Similarly, it 
is easier to coordinate on a price when demand and supply 
conditions are relatively stable than when they are continu-
ously changing 60. In this context volatile demand, substan-
tial internal growth by some firms in the market or frequent 
entry by new firms may indicate that the current situation 
is not sufficiently stable to make coordination likely 61. In 

markets where innovation is important, coordination may 
be more difficult since innovations, particularly significant 
ones, may allow one firm to gain a major advantage over 
its rivals.

46. Coordination by way of market division will be easier if 
customers have simple characteristics that allow the coor-
dinating firms to readily allocate them. Such characteristics 
may be based on geography; on customer type or simply 
on the existence of customers who typically buy from one 
specific firm. Coordination by way of market division may 
be relatively straightforward if it is easy to identify each 
customer’s supplier and the coordination device is the 
allocation of existing customers to their incumbent supplier.

47. Coordinating firms may, however, find other ways to 
overcome problems stemming from complex economic 
environments short of market division. They may, for 
instance, establish simple pricing rules that reduce the 
complexity of coordinating on a large number of prices. 
One example of such a rule is establishing a small number 
of pricing points, thus reducing the coordination problem. 
Another example is having a fixed relationship between 
certain base prices and a number of other prices, such that 
prices basically move in parallel. Publicly available key infor-
mation, exchange of information through trade associations, 
or information received through cross-shareholdings or 
participation in joint ventures may also help firms reach 
terms of coordination. The more complex the market 
situation is, the more transparency or communication is 
likely to be needed to reach a common understanding on 
the terms of coordination.

48. Firms may find it easier to reach a common under-
standing on the terms of coordination if they are relatively 
symmetric 62, especially in terms of cost structures, market 
shares, capacity levels and levels of vertical integration 63. 
Structural links such as cross-shareholding or participation 
in joint ventures may also help in aligning incentives among 
the coordinating firms 64.

Monitoring deviations

49. Coordinating firms are often tempted to increase their 
share of the market by deviating from the terms of coor-
dination, for instance by lowering prices, offering secret 
discounts, increasing product quality or capacity or trying to 
win new customers. Only the credible threat of timely and 
sufficient retaliation keeps firms from deviating. Markets 
therefore need to be sufficiently transparent to allow the 
coordinating firms to monitor to a sufficient degree whether 
other firms are deviating, and thus know when to retaliate 65.

61 See, e.g. Case IV/M.1298 - Kodak/Imation, point 60.
62 Case T-102/96, Gencor v Commission, [1999] ECR II-753, para-
graph 222; Commission Decision 92/553/EC in Case IV/M.190 - Nestlé/
Perrier, OJ L 356, 5.12.1992, p. 1, points 63-123.
63 In assessing whether or not a merger may increase the symmetry of the 
various firms present on the market, efficiency gains may provide important 
indications (see also paragraph 82 of the notice).
64 See, e.g. Commission Decision 2001/519/EC in Case COMP/M.1673 
- VEBA/VIAG, OJ L 188, 10.7.2001, p. 1, point 226; Case COMP/M.2567 
- Nordbanken/Postgirot, point 54.

57 Case T-342/99, Airtours v Commission, [2002] ECR I I -2585, 
paragraph 62.
58 See Commission Decision 92/553/EC in Case IV/M.190 - Nestlé/Perrier, 
OJ L 356, 5.12.1992, p. 1, points 117-118.
59 See, e.g. Case IV/M.580 - ABB/Daimler-Benz, point 95.
60 See, e.g. Commission Decision 2002/156/EC in Case COMP/M.2097 
- SCA/Metsä Tissue, OJ L 57, 27.2.2002, p. 1, point 148.
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50. Transparency in the market is often higher, the lower 
the number of active participants in the market. Further, 
the degree of transparency often depends on how market 
transactions take place in a particular market. For example, 
transparency is likely to be high in a market where transac-
tions take place on a public exchange or in an open outcry 
auction 66. Conversely, transparency may be low in a market 
where transactions are confidentially negotiated between 
buyers and sellers on a bilateral basis 67. When evaluating 
the level of transparency in the market, the key element is 
to identify what firms can infer about the actions of other 
firms from the available information 68. Coordinating firms 
should be able to interpret with some certainty whether 
unexpected behaviour is the result of deviation from the 
terms of coordination. For instance, in unstable environ-
ments it may be difficult for a firm to know whether its 
lost sales are due to an overall low level of demand or due 
to a competitor offering particularly low prices. Similarly, 
when overall demand or cost conditions fluctuate, it may 
be difficult to interpret whether a competitor is lowering 
its price because it expects the coordinated prices to fall or 
because it is deviating.

51. In some markets where the general conditions may 
seem to make monitoring of deviations difficult, firms 
may nevertheless engage in practices which have the effect 
of easing the monitoring task, even when these practices 
are not necessarily entered into for such purposes. These 
practices, such as meeting-competition or most-favoured-
customer clauses, voluntary publication of information, 
announcements, or exchange of information through trade 
associations, may increase transparency or help competitors 
interpret the choices made. Cross-directorships, participa-
tion in joint ventures and similar arrangements may also 
make monitoring easier.

Deterrent mechanisms

52. Coordination is not sustainable unless the consequences 
of deviation are sufficiently severe to convince coordinating 
firms that it is in their best interest to adhere to the terms of 
coordination. It is thus the threat of future retaliation that 
keeps the coordination sustainable 69. However the threat 
is only credible if, where deviation by one of the firms is 
detected, there is sufficient certainty that some deterrent 
mechanism will be activated 70.

53. Retaliation that manifests itself after some significant 
time lag, or is not certain to be activated, is less likely to be 
sufficient to offset the benefits from deviating. For example, 
if a market is characterised by infrequent, large-volume 

orders, it may be difficult to establish a sufficiently severe 
deterrent mechanism, since the gain from deviating at the 
right time may be large, certain and immediate, whereas 
the losses from being punished may be small and uncertain 
and only materialise after some time. The speed with which 
deterrent mechanisms can be implemented is related to the 
issue of transparency. If firms are only able to observe their 
competitors’ actions after a substantial delay, then retaliation 
will be similarly delayed and this may influence whether it 
is sufficient to deter deviation.

54. The credibility of the deterrence mechanism depends 
on whether the other coordinating firms have an incentive 
to retaliate. Some deterrent mechanisms, such as punishing 
the deviator by temporarily engaging in a price war or 
increasing output significantly, may entail a short-term 
economic loss for the firms carrying out the retaliation. 
This does not necessarily remove the incentive to retaliate 
since the short-term loss may be smaller than the long-term 
benefit of retaliating resulting from the return to the regime 
of coordination.

55. Retaliation need not necessarily take place in the same 
market as the deviation 71. If the coordinating firms have 
commercial interaction in other markets, these may offer 
various methods of retaliation 72. The retaliation could take 
many forms, including cancellation of joint ventures or 
other forms of cooperation or selling of shares in jointly 
owned companies.

Reactions of outsiders

56. For coordination to be successful, the actions of non-
coordinating firms and potential competitors, as well as 
customers, should not be able to jeopardise the outcome 
expected from coordination. For example, if coordination 
aims at reducing overall capacity in the market, this will 
only hurt consumers if non-coordinating firms are unable or 
have no incentive to respond to this decrease by increasing 
their own capacity sufficiently to prevent a net decrease 
in capacity, or at least to render the coordinated capacity 
decrease unprofitable 73.

57. The effects of entry and countervailing buyer power of 
customers are analysed in later sections. However, special 
consideration is given to the possible impact of these 
elements on the stability of coordination. For instance, by 
concentrating a large amount of its requirements with one 
supplier or by offering long-term contracts, a large buyer 
may make coordination unstable by successfully tempting 

70 Although deterrent mechanisms are sometimes called “punishment” 
mechanisms, this should not be understood in the strict sense that such 
a mechanism necessarily punishes individually a firm that has deviated. 
The expectation that coordination may break down for a certain period of 
time, if a deviation is identified as such, may in itself constitute a sufficient 
deterrent mechanism.
71 See, e.g. Commission Decision 2000/42/EC in Case IV/M.1313 - Danish 
Crown/Vestjyske Slagterier, OJ L 20, 25.1.2000, p. 1, point 177.
72 See Case T-102/96, Gencor v Commission, [1999] ECR II-753, 
paragraph 281.
73 These elements are analysed in a similar way to non-coordinated 
effects.

65 See, e.g. Case COMP/M.2389 - Shell/DEA, points 112 et seq.; and Case 
COMP/M.2533 - BP/E.ON, points 102 et seq.
66 See also Commission Decision 2000/42/EC in Case IV/M.1313 - Danish 
Crown/Vestjyske Slagterier, OJ L 20, 25.1.2000, p. 1, points 176-179.
67 See, e.g. Case COMP/M.2640 - Nestlé/Schöller, point 37; Commission 
Decision 1999/641/EC in Case COMP/M.1225 - Enso/Stora, OJ L 254, 
29.9.1999, p. 9, points 67-68.
68 See, e.g. Case IV/M.1939 - Rexam (PLM)/American National Can, 
point 24.
69 See Case COMP/M.2389 - Shell /DEA, point 121, and Case 
COMP/M.2533 - BP/E.ON, point 111.
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one of the coordinating firms to deviate in order to gain 
substantial new business.

Merger with a potential competitor

58. Concentrations where an undertaking already active 
on a relevant market merges with a potential competitor 
in this market can have similar anti-competitive effects 
to mergers between two undertakings already active on 
the same relevant market and, thus, significantly impede 
effective competition, in particular through the creation or 
the strengthening of a dominant position.

59. A merger with a potential competitor can generate 
horizontal anti-competitive effects, whether coordinated or 
non-coordinated, if the potential competitor significantly 
constrains the behaviour of the firms active in the market. 
This is the case if the potential competitor possesses assets 
that could easily be used to enter the market without incurring 
significant sunk costs. Anti-competitive effects may also occur 
where the merging partner is very likely to incur the necessary 
sunk costs to enter the market in a relatively short period of 
time after which this company would constrain the behaviour 
of the firms currently active in the market 74.

60. For a merger with a potential competitor to have signifi-
cant anti-competitive effects, two basic conditions must 
be fulfilled. First, the potential competitor must already 
exert a significant constraining influence or there must be 
a significant likelihood that it would grow into an effective 
competitive force. Evidence that a potential competitor 
has plans to enter a market in a significant way could help 
the Commission to reach such a conclusion 75. Second, 
there must not be a sufficient number of other potential 

competitors, which could maintain sufficient competitive 
pressure after the merger 76.

Mergers creating or strengthening buyer power 
in upstream markets

61. The Commission may also analyse to what extent a 
merged entity will increase its buyer power in upstream 
markets. On the one hand, a merger that creates or 
strengthens the market power of a buyer may significantly 
impede effective competition, in particular by creating 
or strengthening a dominant position. The merged firm 
may be in a position to obtain lower prices by reducing its 
purchase of inputs. This may, in turn, lead it also to lower 
its level of output in the final product market, and thus 
harm consumer welfare 77. Such effects may in particular 
arise when upstream sellers are relatively fragmented. 
Competition in the downstream markets could also be 
adversely affected if, in particular, the merged entity were 
likely to use its buyer power vis-à-vis its suppliers to fore-
close its rivals 78.

62. On the other hand, increased buyer power may be benefi-
cial for competition. If increased buyer power lowers input 
costs without restricting downstream competition or total 
output, then a proportion of these cost reductions are likely 
to be passed onto consumers in the form of lower prices.

63. In order to assess whether a merger would significantly 
impede effective competition by creating or strengthening 
buyer power, an analysis of the competitive conditions in 
upstream markets and an evaluation of the possible positive 
and negative effects described above are therefore required.

V. Countervailing buyer power

64. The competitive pressure on a supplier is not only exer-
cised by competitors but can also come from its customers. 
Even firms with very high market shares may not be in 
a position, post-merger, to significantly impede effective 
competition, in particular by acting to an appreciable extent 
independently of their customers, if the latter possess 
countervailing buyer power 79. Countervailing buyer power 
in this context should be understood as the bargaining 
strength that the buyer has vis-à-vis the seller in commercial 

negotiations due to its size, its commercial significance to 
the seller and its ability to switch to alternative suppliers.

65. The Commission considers, when relevant, to what extent 
customers will be in a position to counter the increase in 
market power that a merger would otherwise be likely to 
create. One source of countervailing buyer power would 
be if a customer could credibly threaten to resort, within 
a reasonable timeframe, to alternative sources of supply 
should the supplier decide to increase prices 80 or to otherwise 
deteriorate quality or the conditions of delivery. This would 
be the case if the buyer could immediately switch to other 
suppliers 81, credibly threaten to vertically integrate into 
the upstream market or to sponsor upstream expansion or 
entry 82 for instance by persuading a potential entrant to enter 
by committing to placing large orders with this company. 
It is more likely that large and sophisticated customers 
will possess this kind of countervailing buyer power than 

80 See, e.g. Case IV/M.1245 - Valeo/ITT Industries, point 26.
81 Even a small number of customers may not have sufficient buyer power 
if they are to a large extent “locked in” because of high switching costs 
(see Case COMP/M.2187 - CVC/Lenzing, point 223).

74 See, e.g. Case IV/M.1630 - Air Liquide/BOC, points 201 et seq. For 
an example of a case where entry by the other merging firm was not 
sufficiently likely in the short to medium term (Case T-158/00, ARD v 
Commission, [2003] ECR II-000, paragraphs 115–127).
75 Commission Decision 2001/98/EC in Case IV/M.1439 - Telia/Telenor, OJ 
L 40, 9.2.2001, p. 1, points 330-331, and Case IV/M.1681 - Akzo Nobel/
Hoechst Roussel Vet, point 64.
76 Case IV/M.1630 - Air Liquide/BOC, point 219; Commission Decision 
2002/164/EC in Case COMP/M.1853 - EDF/EnBW, OJ L 59, 28.2.2002, 
p. 1, points 54-64.
77 See Commission Decision 1999/674/EC in Case M.1221 - Rewe/Meinl, 
OJ L 274, 23.10.1999, p. 1, points 71-74.
78 Case T-22/97, Kesko v Commission, [1999] ECR II-3775, paragraph 157; 
Commission Decision 2002/156/EC in Case M.877 - Boeing/McDonnell 
Douglas, OJ L 336, 8.12.1997, p. 16, points 105-108.
79 See, e.g. Case IV/M.1882 - Pirelli/BICC, points 73-80.
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smaller firms in a fragmented industry 83. A buyer may also 
exercise countervailing buying power by refusing to buy other 
products produced by the supplier or, particularly in the case 
of durable goods, delaying purchases.

66. In some cases, it may be important to pay particular 
attention to the incentives of buyers to utilise their buyer 
power 84. For example, a downstream firm may not wish to 
make an investment in sponsoring new entry if the benefits 
of such entry in terms of lower input costs could also be 
reaped by its competitors.

67. Countervailing buyer power cannot be found to suffi-
ciently off-set potential adverse effects of a merger if it 
only ensures that a particular segment of customers 85, with 
particular bargaining strength, is shielded from significantly 
higher prices or deteriorated conditions after the merger 86. 
Furthermore, it is not sufficient that buyer power exists 
prior to the merger, it must also exist and remain effective 
following the merger. This is because a merger of two 
suppliers may reduce buyer power if it thereby removes a 
credible alternative.

VI. Entry

68. When entering a market is sufficiently easy, a merger 
is unlikely to pose any significant anti-competitive 
risk. Therefore, entry analysis constitutes an important 
element of the overall competitive assessment. For entry 
to be considered a sufficient competitive constraint on the 
merging parties, it must be shown to be likely, timely and 
sufficient to deter or defeat any potential anti-competitive 
effects of the merger.

Likelihood of entry

69. The Commission examines whether entry is likely or 
whether potential entry is likely to constrain the behaviour 
of incumbents post-merger. For entry to be likely, it must be 
sufficiently profitable taking into account the price effects of 
injecting additional output into the market and the potential 
responses of the incumbents. Entry is thus less likely if it 
would only be economically viable on a large scale, thereby 
resulting in significantly depressed price levels. And entry 
is likely to be more difficult if the incumbents are able to 
protect their market shares by offering long-term contracts 
or giving targeted pre-emptive price reductions to those 
customers that the entrant is trying to acquire. Furthermore, 
high risk and costs of failed entry may make entry less likely. 
The costs of failed entry will be higher, the higher is the 
level of sunk cost associated with entry 87.

70. Potential entrants may encounter barriers to entry 
which determine entry risks and costs and thus have an 
impact on the profitability of entry. Barriers to entry are 
specific features of the market, which give incumbent 

firms advantages over potential competitors. When entry 
barriers are low, the merging parties are more likely to be 
constrained by entry. Conversely, when entry barriers are 
high, price increases by the merging firms would not be 
significantly constrained by entry. Historical examples of 
entry and exit in the industry may provide useful informa-
tion about the size of entry barriers.

71. Barriers to entry can take various forms:

(a) Legal advantages encompass situations where regulatory 
barriers limit the number of market participants by, for 
example, restricting the number of licences 88. They also 
cover tariff and non-tariff trade barriers 89.

(b) The incumbents may also enjoy technical advantages, 
such as preferential access to essential facilities, natural 
resources 90, innovation and R & D 91, or intellectual property 
rights 92, which make it difficult for any firm to compete 
successfully. For instance, in certain industries, it might 
be difficult to obtain essential input materials, or patents 
might protect products or processes. Other factors such 
as economies of scale and scope, distribution and sales 
networks 93, access to important technologies, may also 
constitute barriers to entry.

(c) Furthermore, barriers to entry may also exist because 
of the established position of the incumbent firms on the 
market. In particular, it may be difficult to enter a particular 
industry because experience or reputation is necessary 
to compete effectively, both of which may be difficult to 
obtain as an entrant. Factors such as consumer loyalty to a 
particular brand 94, the closeness of relationships between 
suppliers and customers, the importance of promotion or 
advertising, or other advantages relating to reputation 95 will 
be taken into account in this context. Barriers to entry also 

88 Case IV/M.1430 - Vodafone/Airtouch, point 27; Case IV/M.2016 - 
France Télécom/Orange, point 33.
89 Commission Decision 2002/174/EC in Case COMP/M.1693 - Alcoa/
Reynolds, OJ L 58, 28.2.2002, point 87.
90 Commission Decision 95/335/EC in Case IV/M.754 - Anglo American 
Corp./Lonrho, OJ L 149, 20.5.1998, p. 21, points 118-119.
91 Commission Decision 97/610/EC in Case IV/M.774 - Saint-Gobain/
Wacker-Chemie/NOM, OJ L 247, 10.9.1997, p. 1, points 184-187.
92 Commission Decision 94/811/EC in Case IV/M.269 - Shell/Montecatini, 
OJ L 332, 22.12.1994, p. 48, point 32.
93 Commission Decision 98/327/EC in Case IV/M.833 - The Coca-Cola 
Company/Carlsberg A/S, OJ L 145, 15.5.1998, p. 41, point 74.

82 Commission Decision 1999/641/EC in Case COMP/M.1225 - Enso/
Stora, OJ L 254, 29.9.1999, p. 9, points 89-91.
83 It may also be appropriate to compare the concentration existing on the 
customer side with the concentration on the supply side (Case COMP/JV 
55 - Hutchison/RCPM/ECT, point 119, and Commission Decision 1999/641/
EC in Case COMP/M.1225 - Enso/Stora, OJ L 254, 29.9.1999, p. 9, point 97).
84 Case COMP/JV 55 - Hutchison/RCPM/ECT, points 129-130.
85 Commission Decision 2002/156/EC in Case COMP/M.2097 - SCA/
Metsä Tissue, OJ L 57, 27.2.2002, point 88. Price discrimination between 
different categories of customers may be relevant in some cases in the 
context of market definition (See the Commission’s notice on the definition 
of the relevant market, cited above, at paragraph 43).
86 Accordingly, the Commission may assess whether the various 
purchasers will hold countervailing buyer power, see, e.g. Commission 
Decision 1999/641/EC in Case COMP/M.1225 - Enso/Stora, OJ L 254, 
29.9.1999, p. 9, points 84-97.
87 Commission Decision 97/610/EC in Case IV/M.774 - Saint-Gobain/
Wacker-Chemie/NOM, OJ L 247, 10.9.1997, p. 1, point 184.
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encompass situations where the incumbents have already 
committed to building large excess capacity 96, or where the 
costs faced by customers in switching to a new supplier 
may inhibit entry.

72. The expected evolution of the market should be taken 
into account when assessing whether or not entry would be 
profitable. Entry is more likely to be profitable in a market 
that is expected to experience high growth in the future 97 
than in a market that is mature or expected to decline 98. 
Scale economies or network effects may make entry unprof-
itable unless the entrant can obtain a sufficiently large 
market share 99.

73. Entry is particularly likely if suppliers in other markets 
already possess production facilities that could be used to 
enter the market in question, thus reducing the sunk costs 
of entry. The smaller the difference in profitability between 
entry and non-entry prior to the merger, the more likely 
such a reallocation of production facilities.

Timeliness

74. The Commission examines whether entry would be 
sufficiently swift and sustained to deter or defeat the exercise 
of market power. What constitutes an appropriate time 
period depends on the characteristics and dynamics of the 
market, as well as on the specific capabilities of potential 
entrants 100. However, entry is normally only considered 
timely if it occurs within two years.

Sufficiency

75. Entry must be of sufficient scope and magnitude to 
deter or defeat the anti-competitive effects of the merger 101. 
Small-scale entry, for instance into some market “niche”, 
may not be considered sufficient.

VII. Efficiencies

76. Corporate reorganisations in the form of mergers may be 
in line with the requirements of dynamic competition and 
are capable of increasing the competitiveness of industry, 
thereby improving the conditions of growth and raising 
the standard of living in the Community 102. It is possible 
that efficiencies brought about by a merger counteract the 
effects on competition and in particular the potential harm 
to consumers that it might otherwise have 103. In order 
to assess whether a merger would significantly impede 
effective competition, in particular through the creation 
or the strengthening of a dominant position, within the 
meaning of Article 2(2) and (3) of the Merger Regulation, 
the Commission performs an overall competitive appraisal 
of the merger. In making this appraisal, the Commission 
takes into account the factors mentioned in Article 2(1), 
including the development of technical and economic 
progress provided that it is to the consumers’ advantage and 
does not form an obstacle to competition 104.

77. The Commission considers any substantiated effi-
ciency claim in the overall assessment of the merger. It may 
decide that, as a consequence of the efficiencies that the 

merger brings about, there are no grounds for declaring the 
merger incompatible with the common market pursuant to 
Article 2(3) of the Merger Regulation. This will be the case 
when the Commission is in a position to conclude on the 
basis of sufficient evidence that the efficiencies generated by 
the merger are likely to enhance the ability and incentive of 
the merged entity to act pro-competitively for the benefit 
of consumers, thereby counteracting the adverse effects on 
competition which the merger might otherwise have.

78. For the Commission to take account of efficiency claims 
in its assessment of the merger and be in a position to reach 
the conclusion that as a consequence of efficiencies, there 
are no grounds for declaring the merger to be incompatible 
with the common market, the efficiencies have to benefit 
consumers, be merger-specific and be verifiable. These 
conditions are cumulative.

Benefit to consumers

79. The relevant benchmark in assessing efficiency claims 
is that consumers 105 will not be worse off as a result of the 
merger. For that purpose, efficiencies should be substantial 
and timely, and should, in principle, benefit consumers in 
those relevant markets where it is otherwise likely that 
competition concerns would occur.

80. Mergers may bring about various types of efficiency gains 
that can lead to lower prices or other benefits to consumers. 
For example, cost savings in production or distribution may 
give the merged entity the ability and incentive to charge 
lower prices following the merger. In line with the need to 

105 Pursuant to Article 2(1) (b), the concept of “consumers” encompasses 
intermediate and ultimate consumers, i.e. users of the products covered by 
the merger. In other words, consumers within the meaning of this provision 
include the customers, potential and/or actual, of the parties to the merger.

94 Commission Decision 98/327/EC in Case IV/M.833 - The Coca-Cola 
Company/Carlsberg A/S, OJ L 145, 15.5.1998, p. 41, points 72-73.
95 Commission Decision 2002/156/EC in Case COMP/M.2097 - SCA/
Metsä Tissue, OJ L 57, 27.2.2002, p. 1, points 83-84.
96 Commission Decision 2001/432/EC in Case IV/M.1813 - Industri Kapital 
Nordkem/Dyno, OJ L 154, 9.6.2001, p. 41, point 100.
97 See, e.g. Commission Decision 98/475/EC in Case IV/M.986 - Agfa-
Gevaert/Dupont, OJ L 211, 29.7.1998, p. 22, points 84-85.
98 Case T-102/96, Gencor v Commission, [1999] ECR II-753, paragraph 237.
99 See, e.g. Commission Decision 2000/718/EC in Case IV/M.1578 - Sanitec/
Sphinx, OJ L 294, 22.11.2000, p. 1, point 114.
100 See, e.g. Commission Decision 2002/174/EC in Case COMP/M.1693 - 
Alcoa/Reynolds, L 58, 28.2.2002, points 31-32, 38.
101 Commission Decision 91/535/EEC in Case IV/M.68 - Tetra Pak/Alfa 
Laval, OJ L 290, 22.10.1991, p. 35, point 3.4.
102 See Recital 4 of the Merger Regulation.
103 See Recital 29 of the Merger Regulation.
104 Cf. Article 2(1) (b) of the Merger Regulation.
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ascertain whether efficiencies will lead to a net benefit to 
consumers, cost efficiencies that lead to reductions in variable 
or marginal costs 106 are more likely to be relevant to the 
assessment of efficiencies than reductions in fixed costs; the 
former are, in principle, more likely to result in lower prices 
for consumers 107. Cost reductions, which merely result from 
anti-competitive reductions in output, cannot be considered 
as efficiencies benefiting consumers.

81. Consumers may also benefit from new or improved 
products or services, for instance resulting from efficiency 
gains in the sphere of R & D and innovation. A joint venture 
company set up in order to develop a new product may bring 
about the type of efficiencies that the Commission can take 
into account.

82. In the context of coordinated effects, efficiencies may 
increase the merged entity’s incentive to increase produc-
tion and reduce prices, and thereby reduce its incentive to 
coordinate its market behaviour with other firms in the 
market. Efficiencies may therefore lead to a lower risk of 
coordinated effects in the relevant market.

83. In general, the later the efficiencies are expected to mate-
rialise in the future, the less weight the Commission can 
assign to them. This implies that, in order to be considered 
as a counteracting factor, the efficiencies must be timely.

84. The incentive on the part of the merged entity to pass 
efficiency gains on to consumers is often related to the 
existence of competitive pressure from the remaining 
firms in the market and from potential entry. The greater 
the possible negative effects on competition, the more the 
Commission has to be sure that the claimed efficiencies are 
substantial, likely to be realised, and to be passed on, to a 
sufficient degree, to the consumer. It is highly unlikely that 
a merger leading to a market position approaching that of 
a monopoly, or leading to a similar level of market power, 
can be declared compatible with the common market on 
the ground that efficiency gains would be sufficient to 
counteract its potential anti-competitive effects.

Merger specificity

85. Efficiencies are relevant to the competitive assess-
ment when they are a direct consequence of the notified 
merger and cannot be achieved to a similar extent by less 
anticompetitive alternatives. In these circumstances, the 
efficiencies are deemed to be caused by the merger and 
thus, merger-specific 108. It is for the merging parties to 
provide in due time all the relevant information necessary to 
demonstrate that there are no less anti-competitive, realistic 
and attainable alternatives of a non-concentrative nature 
(e.g. a licensing agreement, or a cooperative joint venture) or 
of a concentrative nature (e.g. a concentrative joint venture, 
or a differently structured merger) than the notified merger 
which preserve the claimed efficiencies. The Commission 
only considers alternatives that are reasonably practical in 
the business situation faced by the merging parties having 
regard to established business practices in the industry 
concerned.

Verifiability

86. Efficiencies have to be verifiable such that the 
Commission can be reasonably certain that the efficiencies 
are likely to materialise, and be substantial enough to coun-
teract a merger’s potential harm to consumers. The more 
precise and convincing the efficiency claims are, the better 
the Commission can evaluate the claims. Where reasonably 
possible, efficiencies and the resulting benefit to consumers 
should therefore be quantified. When the necessary data are 
not available to allow for a precise quantitative analysis, it 
must be possible to foresee a clearly identifiable positive 
impact on consumers, not a marginal one. In general, the 
longer the start of the efficiencies is projected into the 
future, the less probability the Commission may be able 
to assign to the efficiencies actually being brought about.

87. Most of the information, allowing the Commission 
to assess whether the merger will bring about the sort of 
efficiencies that would enable it to clear a merger, is solely 
in the possession of the merging parties. It is, therefore, 
incumbent upon the notifying parties to provide in due time 
all the relevant information necessary to demonstrate that 
the claimed efficiencies are merger-specific and likely to 
be realised. Similarly, it is for the notifying parties to show 
to what extent the efficiencies are likely to counteract any 
adverse effects on competition that might otherwise result 
from the merger, and therefore benefit consumers.

88. Evidence relevant to the assessment of efficiency claims 
includes, in particular, internal documents that were used by 
the management to decide on the merger, statements from 
the management to the owners and financial markets about 
the expected efficiencies, historical examples of efficiencies 
and consumer benefit, and pre-merger external experts’ 
studies on the type and size of efficiency gains, and on the 
extent to which consumers are likely to benefit.

106 Variable costs should be viewed as those costs that vary with the level 
of production or sales over the relevant time period. Marginal costs are 
those costs associated with expanding production or sales at the margin.
107 Generally, fixed cost savings are not given such weight as the relation-
ship between fixed costs and consumer prices is normally less direct, at 
least in the short run.
108 In line with the general principle set out in paragraph 9 of this notice.
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VIII. Failing firm

89. The Commission may decide that an otherwise prob-
lematic merger is nevertheless compatible with the common 
market if one of the merging parties is a failing firm. 
The basic requirement is that the deterioration of the 
competitive structure that follows the merger cannot be 
said to be caused by the merger 109. This will arise where 
the competitive structure of the market would deteriorate 
to at least the same extent in the absence of the merger 110.

90. The Commission considers the following three criteria 
to be especially relevant for the application of a “failing 
firm defence”. First, the allegedly failing firm would in the 
near future be forced out of the market because of financial 
difficulties if not taken over by another undertaking. Second, 
there is no less anti-competitive alternative purchase than 
the notified merger. Third, in the absence of a merger, the 
assets of the failing firm would inevitably exit the market 111.

91. It is for the notifying parties to provide in due time all 
the relevant information necessary to demonstrate that the 
deterioration of the competitive structure that follows the 
merger is not caused by the merger.

109 Joined Cases C-68/94 and C-30/95, Kali and Salz, paragraph 110.
110 Joined Cases C-68/94 and C-30/95, Kali and Salz, paragraph 114. See 
also Commission Decision 2002/365/EC in Case COMP/M.2314 - BASF/
Pantochim/Eurodiol, OJ L 132, 17.5.2002, p. 45, points 157-160. This 
requirement is linked to the general principle set out in paragraph 9 of 
this notice.
111 The inevitability of the assets of the failing firm leaving the market 
in question may, in particular in a case of merger to monopoly, underlie a 
finding that the market share of the failing firm would in any event accrue 
to the other merging party. See Joined Cases C-68/94 and C-30/95, Kali 
and Salz, paragraphs 115–116.
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42. Commission Communication No 2008/C 265/07 of 18 October 2008, 
Guidelines on the assessment of non-horizontal mergers under the Council 
Regulation on the control of concentrations between undertakings

I. Introduction

1. Article 2 of Council Regulation (EC) No 139/2004 of 
20 January 2004 on the control of concentrations between 
undertakings 1 (hereinafter: the “Merger Regulation”) 
provides that the Commission has to appraise concentra-
tions within the scope of the Merger Regulation with a view 
to establishing whether or not they are compatible with 
the common market. For that purpose, the Commission 
must assess, pursuant to Article 2(2) and (3), whether or 
not a concentration would significantly impede effective 
competition, in particular as a result of the creation or 
strengthening of a dominant position in the common 
market or a substantial part of it.

2. This document develops guidance as to how the 
Commission assesses concentrations 2 where the undertak-
ings concerned are active on different relevant markets 3. In 
this document, these concentrations will be called “non-
horizontal mergers”.

3. Two broad types of non-horizontal mergers can be 
distinguished: vertical mergers and conglomerate mergers.

4. Vertical mergers involve companies operating at different 
levels of the supply chain. For example, when a manufac-
turer of a certain product (the “upstream firm”) merges with 
one of its distributors (the “downstream firm”), this is called 
a vertical merger 4.

5. Conglomerate mergers are mergers between firms that are 
in a relationship which is neither horizontal (as competitors 
in the same relevant market) nor vertical (as suppliers or 
customers) 5. In practice, the focus of the present guide-
lines is on mergers between companies that are active in 
closely related markets (e.g. mergers involving suppliers of 
complementary products or products that belong to the 
same product range).

6. The general guidance already given in the Notice on 
horizontal mergers is also relevant in the context of non-
horizontal mergers. The purpose of the present document is 
to concentrate on the competition aspects that are relevant 
to the specific context of non-horizontal mergers. In addi-
tion, it will set out the Commission’s approach to market 
shares and concentration thresholds in this context.

7. In practice, mergers may entail both horizontal and non-
horizontal effects. This may for instance be the case where 
the merging firms are not only in a vertical or conglomerate 
relationship, but are also actual or potential competitors of 
each other in one or more of the relevant markets concerned 6. 
In such a case, the Commission will appraise horizontal, 
vertical and/or conglomerate effects in accordance with the 
guidance set out in the relevant notices 7.

8. The guidance set out in this document draws and 
elaborates on the Commission’s evolving experience 
with the appraisal of non-horizontal mergers under 
Regulation (EEC) No 4064/89 since its entry into force 
on 21 September 1990, the Merger Regulation presently in 
force as well as on the case-law of the Court of Justice and 
the Court of First Instance of the European Communities. 
The principles contained here will be applied and further 
developed and refined by the Commission in individual 
cases. The Commission may revise the notice on non-
horizontal mergers from time to time in the light of future 
developments and of evolving insight.

9. The Commission’s interpretation of the Merger 
Regulation as regards the appraisal of non-horizontal 
mergers is without prejudice to the interpretation which 
may be given by the Court of Justice or the Court of First 
Instance of the European Communities.

1 Council Regulation (EC) No 139/2004 of 20 January 2004 (OJ L 24, 
29.1.2004, p. 1).
2 The term concentration used in the Merger Regulation covers various 
types of transactions such as mergers, acquisitions, takeovers, and 
certain types of joint ventures. In the remainder of this Document, unless 
otherwise specified, the term “merger” will be used as a synonym for 
concentration and therefore cover all the above types of transactions.
3 Guidance on the assessment of mergers involving undertakings which 
are actual or potential competitors on the same relevant market (“hori-
zontal mergers”) is given in the Commission Notice: Guidelines on the 
assessment of horizontal mergers under the Council Regulation on the 
control of concentrations between undertakings (OJ C 31, 5.2.2004, p. 5) 
(“Notice on Horizontal Mergers”).
4 In the present document, the terms “downstream” and “upstream” are 
used to describe the (potential) commercial relationship that the merging 
entities have with each other. Generally the commercial relationship is one 
where the “downstream” firm purchases the output from the “upstream” 
firm and uses it as an input in its own production, which it then sells on 
to its customers. The market where the former transactions take place 
is referred to as the intermediate market (upstream market). The latter 
market is referred to as the downstream market.

5 The distinction between conglomerate mergers and horizontal mergers 
may be subtle, e.g. when a conglomerate merger involves products that 
are weak substitutes for each other. The same holds true for the distinction 
between conglomerate mergers and vertical mergers. For instance, products 
may be supplied by some companies with the inputs already integrated 
(vertical relationship), whereas other producers leave it to the customers 
to select and assemble the inputs themselves (conglomerate relationship).
6 For instance, in certain markets upstream or downstream firms are 
often well-placed potential entrants. See e.g. in the electricity and gas 
sector, Case COMP/M.3440 - EDP/ENI/GDP (2004). The same may hold 
for producers of complementary products. See e.g. in the liquid packaging 
sector, Case COMP/M.2416 - TetraLaval/Sidel (2001).
7 Guidance on the assessment of mergers with a potential competitor is 
given in the Notice on horizontal mergers, in particular at paragraphs 58 
to 60 thereof.



516

EuropEan CompEtition Law Commission Communication No 2008/C 265/07

II. Overview

10. Effective competition brings benefits to consumers, 
such as low prices, high quality products, a wide selection 
of goods and services, and innovation. Through its control 
of mergers, the Commission prevents mergers that would 
be likely to deprive customers of these benefits by signifi-
cantly increasing the market power of firms. An “increase 
in market power” in this context refers to the ability of 
one or more firms to profitably increase prices, reduce 
output, choice or quality of goods and services, diminish 
innovation, or otherwise negatively influence parameters 
of competition 8.

11. Non-horizontal mergers are generally less likely to 
significantly impede effective competition than horizontal 
mergers.

12. First, unlike horizontal mergers, vertical or conglomerate 
mergers do not entail the loss of direct competition between 
the merging firms in the same relevant market 9. As a result, 
the main source of anti-competitive effect in horizontal 
mergers is absent from vertical and conglomerate mergers.

13. Second, vertical and conglomerate mergers provide 
substantial scope for efficiencies. A characteristic of vertical 
mergers and certain conglomerate mergers is that the 
activities and/or the products of the companies involved 
are complementary to each other 10. The integration of 
complementary activities or products within a single firm 
may produce significant efficiencies and be pro-competitive. 
In vertical relationships for instance, as a result of the 
complementarity, a decrease in mark-ups downstream will 
lead to higher demand also upstream. A part of the benefit 
of this increase in demand will accrue to the upstream 
suppliers. An integrated firm will take this benefit into 
account. Vertical integration may thus provide an increased 
incentive to seek to decrease prices and increase output 
because the integrated firm can capture a larger fraction of 
the benefits. This is often referred to as the “internalisation 
of double mark-ups”. Similarly, other efforts to increase sales 
at one level (e.g. improve service or stepping up innovation) 
may provide a greater reward for an integrated firm that 
will take into account the benefits accruing at other levels.

14. Integration may also decrease transaction costs and 
allow for a better co-ordination in terms of product design, 

the organisation of the production process, and the way 
in which the products are sold. Similarly, mergers which 
involve products belonging to a range or portfolio of prod-
ucts that are generally sold to the same set of customers 
(be they complementary products or not) may give rise to 
customer benefits such as one-stop-shopping.

15. However, there are circumstances in which non-
horizontal mergers may significantly impede effective 
competition, in particular as a result of the creation or 
strengthening of a dominant position. This is essentially 
because a non-horizontal merger may change the ability and 
incentive to compete on the part of the merging companies 
and their competitors in ways that cause harm to consumers.

16. In the context of competition law, the concept of 
“consumers” encompasses intermediate and ultimate 
consumers 11. When intermediate customers are actual 
or potential competitors of the parties to the merger, the 
Commission focuses on the effects of the merger on the 
customers to which the merged entity and those competi-
tors are selling. Consequently, the fact that a merger affects 
competitors is not in itself a problem. It is the impact on 
effective competition that matters, not the mere impact on 
competitors at some level of the supply chain 12. In particular, 
the fact that rivals may be harmed because a merger creates 
efficiencies cannot in itself give rise to competition concerns.

17. There are two main ways in which non-horizontal 
mergers may significantly impede effective competition: 
non-coordinated effects and coordinated effects 13.

18. Non-coordinated effects may principally arise when non-
horizontal mergers give rise to foreclosure. In this document, 
the term “foreclosure” will be used to describe any instance 
where actual or potential rivals’ access to supplies or markets 
is hampered or eliminated as a result of the merger, thereby 
reducing these companies’ ability and/or incentive to compete. 
As a result of such foreclosure, the merging companies - and, 
possibly, some of its competitors as well - may be able to 
profitably increase the price 14 charged to consumers. These 
instances give rise to a significant impediment to effec-
tive competition and are therefore referred to hereafter as 
“anticompetitive foreclosure”.

19. Coordinated effects arise where the merger changes 
the nature of competition in such a way that firms that 

11 See Article 2(1) (b) of the Merger Regulation and paragraph 84 of 
the Communication from the Commission - Notice - Guidelines on the 
application of Article 81(3) of the Treaty (OJ C 101, 27.4.2004, p. 97).
12 One example of this approach can be found in the case COMP/M.3653 
- Siemens/VA Tech (2005), in which the Commission assessed the effect 
of the transaction on the two complementary markets for electrical rail 
vehicles and electrical traction systems for rail vehicles, which combine 
into a full rail vehicle. While the merger allegedly reduced the inde-
pendent supply of electrical traction systems, there would still be several 
integrated suppliers which could deliver the rail vehicle. The Commission 
thus concluded that even if the merger had negative consequences for 
independent suppliers of electrical rail vehicles “sufficient competition 
would remain in the relevant downstream market for rail vehicles”.
13 See Section II of the Notice on Horizontal Mergers.
14 For the meaning of the expression “increased prices” see footnote 8.

8 In this document, the expression “increased prices” is often used 
as shorthand for these various ways in which a merger may result in 
competitive harm. The expression should also be understood to cover 
situations where, for instance, prices are decreased less, or are less likely 
to decrease, than they otherwise would have without the merger and 
where prices are increased more, or are more likely to increase, than they 
otherwise would have without the merger.
9 Such a loss of direct competition can, nevertheless, arise where one of 
the merging firms is a potential competitor in the relevant market where 
the other merging firm operates. See paragraph 7 above.
10 In this document, products or services are called “complementary” 
(or “economic complements”) when they are worth more to a customer 
when used or consumed together than when used or consumed separately. 
Also a merger between upstream and downstream activities can be seen 
as a combination of complements which go into the final product. For 
instance, both production and distribution fulfil a complementary role in 
getting a product to the market.
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previously were not coordinating their behaviour, are now 
significantly more likely to coordinate to raise prices or 
otherwise harm effective competition. A merger may also 
make coordination easier, more stable or more effective for 
firms which were coordinating prior to the merger.

20. In assessing the competitive effects of a merger, the 
Commission compares the competitive conditions that 
would result from the notified merger with the conditions 
that would have prevailed without the merger 15. In most 
cases the competitive conditions existing at the time of the 
merger constitute the relevant comparison for evaluating 
the effects of a merger. However, in some circumstances, 
the Commission will take into account future changes 
to the market that can reasonably be predicted. It may, in 
particular, take account of the likely entry or exit of firms 
if the merger did not take place when considering what 
constitutes the relevant comparison. The Commission may 
take into account future market developments that result 
from impending regulatory changes 16.

21. In its assessment, the Commission will consider both 
the possible anti-competitive effects arising from the 
merger and the possible pro-competitive effects stemming 
from substantiated efficiencies benefiting consumers 17. 
The Commission examines the various chains of cause 
and effect with a view to ascertaining which of them is the 
most likely. The more immediate and direct the perceived 
anti-competitive effects of a merger, the more likely the 
Commission is to raise competition concerns. Likewise, 
the more immediate and direct the pro-competitive effects 
of a merger, the more likely the Commission is to find that 
they counteract any anti-competitive effects.

22. This document describes the main scenarios of competi-
tive harm and sources of efficiencies in the context of vertical 
mergers and, subsequently, in the context of conglomerate 
mergers.

III. Market share and concentration levels

23. Non-horizontal mergers pose no threat to effective 
competition unless the merged entity has a significant 
degree of market power (which does not necessarily amount 
to dominance) in at least one of the markets concerned. The 
Commission will examine this issue before proceeding to 
assess the impact of the merger on competition.

24. Market shares and concentration levels provide useful 
first indications of the market power and the competitive 
importance of both the merging parties and their competitors 18.

25. The Commission is unlikely to find concern in non-
horizontal mergers, be it of a coordinated or of a non-
coordinated nature, where the market share post-merger of 
the new entity in each of the markets concerned is below 
30% 19 and the post-merger HHI is below 2,000.

26. In practice, the Commission will not extensively inves-
tigate such mergers, except where special circumstances 
such as, for instance, one or more of the following factors 
are present:

(a) a merger involves a company that is likely to expand 
significantly in the near future, e.g. because of a recent 
innovation;

(b) there are significant cross-shareholdings or cross-
directorships among the market participants;

(c) one of the merging firms is a firm with a high likelihood 
of disrupting coordinated conduct;

(d) indications of past or ongoing coordination, or facili-
tating practices, are present.

27. The Commission will use the above market share 
and HHI thresholds as an initial indicator of the absence 
of competition concerns. However, these thresholds do 
not give rise to a legal presumption. The Commission is 
of the opinion that it is less appropriate in this context to 
present market share and concentration levels above which 
competition concerns would be deemed to be likely, as the 
existence of a significant degree of market power in at least 
one of the markets concerned is a necessary condition for 
competitive harm, but is not a sufficient condition 20.

19 In analogy to the indications given in Commission Regulation (EC) 
No 2790/1999 of 22 December 1999 on the application of Article 81(3) 
of the Treaty to categories of vertical agreements and concerted practices 
(OJ L 336, 29.12.1999, p. 21). Where a merged entity would have a market 
share just above the 30% threshold on one market but substantially below 
on other, related, markets competition concerns will be less likely.
20 See Sections IV and V.

15 By analogy, in the case of a merger that has been implemented without 
having been notified, the Commission would assess the merger in the 
light of the competitive conditions that would have prevailed without the 
implemented merger.
16 This may be particularly relevant in cases where effective competition 
is expected to arise in the future as a result of market opening. See e.g. 
Case COMP/M.3696 - E.ON/MOL (2005), at points 457 to 463.
17 See Section VII on efficiencies in the Notice on Horizontal Mergers.
18 See also Section III of the Notice on Horizontal Mergers. The calculation 
of market shares depends critically on market definition (see Commission 
notice on the definition of the relevant market for the purposes of 
Community competition law (OJ C 372, 9.12.1997)). Special care must be 
taken in contexts where vertically integrated companies supply products 
internally.
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IV. Vertical mergers

28. This Section sets out the Commission’s framework of 
analysis in the context of vertical mergers. In its assessment, 
the Commission will consider both the possible anti-
competitive effects arising from vertical mergers and the 
possible pro-competitive effects stemming from efficiencies 
substantiated by the parties.

A. Non-coordinated effects: foreclosure

29. A merger is said to result in foreclosure where actual or 
potential rivals’ access to supplies or markets is hampered 
or eliminated as a result of the merger, thereby reducing 
these companies’ ability and/or incentive to compete. Such 
foreclosure may discourage entry or expansion of rivals or 
encourage their exit. Foreclosure thus can be found even if 
the foreclosed rivals are not forced to exit the market: It is 
sufficient that the rivals are disadvantaged and consequently 
led to compete less effectively. Such foreclosure is regarded 
as anti-competitive where the merging companies – and, 
possibly, some of its competitors as well – are as a result 
able to profitably increase the price charged to consumers21.

30. Two forms of foreclosure can be distinguished. The first 
is where the merger is likely to raise the costs of downstream 
rivals by restricting their access to an important input (input 
foreclosure). The second is where the merger is likely to 
foreclose upstream rivals by restricting their access to a 
sufficient customer base (customer foreclosure) 22.

1. Input foreclosure

31. Input foreclosure arises where, post-merger, the new 
entity would be likely to restrict access to the products 
or services that it would have otherwise supplied absent 
the merger, thereby raising its downstream rivals’ costs by 
making it harder for them to obtain supplies of the input 
under similar prices and conditions as absent the merger. 
This may lead the merged entity to profitably increase 
the price charged to consumers, resulting in a significant 
impediment to effective competition. As indicated above, 
for input foreclosure to lead to consumer harm, it is not 
necessary that the merged firm’s rivals are forced to exit the 
market. The relevant benchmark is whether the increased 
input costs would lead to higher prices for consumers. Any 
efficiencies resulting from the mergermay, however, lead 
the merged entity to reduce price, so that the overall likely 
impact on consumers is neutral or positive. A graphical 
presentation of this mechanism is provided in Figure 1.

32. In assessing the likelihood of an anticompetitive input 
foreclosure scenario, the Commission examines, first, 
whether the merged entity would have, post-merger, the 
ability to substantially foreclose access to inputs, second, 
whether it would have the incentive to do so, and third, 

whether a foreclosure strategy would have a significant 
detrimental effect on competition downstream 23. In practice, 
these factors are often examined together since they are 
closely intertwined.

A. Ability to foreclose access to inputs 24

33. Input foreclosure may occur in various forms. The 
merged entity may decide not to deal with its actual or 
potential competitors in the vertically related market. 
Alternatively, the merged firm may decide to restrict 
supplies and/or to raise the price it charges when supplying 
competitors and/or to otherwise make the conditions of 
supply less favourable than they would have been absent 
the merger 25. Further, the merged entity may opt for a 
specific choice of technology within the new firm which 
is not compatible with the technologies chosen by rival 
firms 26. Foreclosure may also take more subtle forms, such 
as the degradation of the quality of input supplied 27. In 
its assessment, the Commission may consider a series of 
alternative or complementary possible strategies.

34. Input foreclosure may raise competition problems 
only if it concerns an important input for the downstream 
product 28. This is the case, for example, when the input 
concerned represents a significant cost factor relative to 
the price of the downstream product. Irrespective of its 
cost, an input may also be sufficiently important for other 
reasons. For instance, the input may be a critical component 
without which the downstream product could not be 
manufactured or effectively sold on the market 29, or it may 
represent a significant source of product differentiation for 
the downstream product 30. It may also be that the cost of 
switching to alternative inputs is relatively high.

35. For input foreclosure to be a concern, the vertically 
integrated firm resulting from the merger must have a 
significant degree of market power in the upstream market. 
It is only in these circumstances that the merged firm can 
be expected to have a significant influence on the conditions 

23 See e.g. Case COMP/M.4300 - Philips/Intermagnetics, COMP/M.4314 
- Johnson & Johnson/Pfizer Consumer Healthcare, COMP/M.4389 - WLR/
BST, COMP/M.4403 - Thales/Finmeccanica/Alcatel Alenia Space and 
Telespazio, COMP/M.4494 - Evraz/Highveld, and COMP/M.4561 - GE/
Smiths Aerospace.
24 The term “inputs” is used here as a generic term and may also cover 
services, access to infrastructure and access to intellectual property rights.
25 See e.g. Case COMP/M.1693 - Alcoa/Reynolds (2000), Case 
COMP/M.4403 - Thales/Finmeccanica/Alcatel Alenia Space/Telespazio, 
points 257-260.
26 See e.g. Case COMP/M.2861 - Siemens/Drägerwerk/JV (2003), Case 
COMP/M.3998 - Axalto, point 75.
27 See e.g. Case COMP/M.4314 - Johnson & Johnson/Pfizer Consumer 
Healthcare, points 127-130.
28 See e.g. Case COMP/M.3868 - Dong/Elsam/Energi E2, Case 
COMP/M.4094 - Ineos/BP Dormagen, points 183-184, Case COMP/M.4561 
- GE/Smiths Aerospace, points 48-50.
29 For instance, an engine starter can be considered a critical component 
to an engine (Case T-210/01, General Electric v Commission [2005] ECR 
II-000); see also, e.g. Case COMP/M.3410 - Total/GDF, points 53-54 and 
60-61.
30 For instance, personal computers are often sold with specific reference 
to the type of microprocessor they contain.

21 For the meaning of the expression “increased prices” see footnote 8. 
For the meaning of “consumers”, see footnote 16.
22 See Merger Regulation, Article 2(1) (b), referring to “access to supplies” 
and “access to […] markets”, respectively.
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of competition in the upstream market and thus, possibly, 
on prices and supply conditions in the downstream market.

36. The merged entity would only have the ability to fore-
close downstream competitors if, by reducing access to its 
own upstream products or services, it could negatively affect 
the overall availability of inputs for the downstream market 
in terms of price or quality. This may be the case where the 
remaining upstream suppliers are less efficient, offer less 
preferred alternatives, or lack the ability to expand output in 
response to the supply restriction, for example because they 
face capacity constraints or, more generally, face decreasing 
returns to scale 31. Also, the presence of exclusive contracts 
between the merged entity and independent input providers 
may limit the ability of downstream rivals to have adequate 
access to inputs.

37. When determining the extent to which input foreclosure 
may occur, it must be taken into account that the decision of 
the merged entity to rely on its upstream division’s supply of 
inputs may also free up capacity on the part of the remaining 
input suppliers from which the downstream division used 
to purchase before. In fact, the merger may merely realign 
purchase patterns among competing firms.

38. When competition in the input market is oligopolistic, a 
decision of the merged entity to restrict access to its inputs 
reduces the competitive pressure exercised on remaining 
input suppliers, which may allow them to raise the input 
price they charge to non-integrated downstream competi-
tors. In essence, input foreclosure by the merged entity may 
expose its downstream rivals to non-vertically integrated 
suppliers with increased market power 32. This increase in 
third-party market power will be greater the lower the 
degree of product differentiation between the merged entity 
and other upstream suppliers and the higher the degree of 
upstream concentration. However, the attempt to raise the 
input price may fail when independent input suppliers, 

faced with a reduction in the demand for their products 
(from the downstream division of the merged entity or 
from independent downstream firms), respond by pricing 
more aggressively 33.

39. In its assessment, the Commission will consider, on 
the basis of the information available, whether there are 
effective and timely counter-strategies that the rival firms 
would be likely to deploy. Such counterstrategies include 
the possibility of changing their production process so as 
to be less reliant on the input concerned or sponsoring the 
entry of new suppliers upstream.

B. Incentive to foreclose access to inputs

40. The incentive to foreclose depends on the degree 
to which foreclosure would be profitable. The vertically 
integrated firm will take into account how its supplies of 
inputs to competitors downstream will affect not only the 
profits of its upstream division, but also of its downstream 
division. Essentially, the merged entity faces a trade-off 
between the profit lost in the upstream market due to a 
reduction of input sales to (actual or potential) rivals and 
the profit gain, in the short or longer term, from expanding 
sales downstream or, as the case may be, being able to raise 
prices to consumers.

41. The trade-off is likely to depend on the level of profits 
the merged entity obtains upstream and downstream 34. 
Other things constant, the lower the margins upstream, 
the lower the loss from restricting input sales. Similarly, the 
higher the downstream margins, the higher the profit gain 
from increasing market share downstream at the expense 
of foreclosed rivals 35.

Figure 1 
Input Foreclosure

33 Also the nature of the supply contracts between upstream suppliers 
and the downstream independent firms may be important in this respect. 
For instance, when these contracts use a price system combining a fixed 
fee and a per-unit supply price, the effect on downstream competitors’ 
marginal costs may be affected less than when these contracts involve 
only per-unit supply prices.
34 See e.g. Case COMP/M.4300 - Philips/Intermagnetics, points 56-62, 
Case COMP/M.4576 - AVR/Van Gansewinkel, points 33-38.
35 It has to be considered that upstream and downstream margins may 
change as a result of the merger. This may impact upon the merged entity’s 
incentive to engage in foreclosure.

31 See e.g. Case COMP/M.4494 - Evraz/Highveld, point 92 and points 
97-112.
32 The analysis of the likely effect of the removal of a competitive 
constraint is similar to the analysis of non-coordinated effects with 
horizontal mergers (see Section IV of the Notice on Horizontal Mergers).
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42. The incentive for the integrated firm to raise rivals’ 
costs further depends on the extent to which downstream 
demand is likely to be diverted away from foreclosed rivals 
and the share of that diverted demand that the downstream 
division of the integrated firm can capture 36. This share 
will normally be higher the less capacity constrained the 
merged entity will be relative to non-foreclosed downstream 
rivals and the more the products of the merged entity and 
foreclosed competitors are close substitutes. The effect on 
downstream demand will also be higher if the affected input 
represents a significant proportion of downstream rivals’ 
costs or if the affected input represents a critical component 
of the downstream product 37.

43. The incentive to foreclose actual or potential rivals 
may also depend on the extent to which the downstream 
division of the integrated firm can be expected to benefit 
from higher price levels downstream as a result of a strategy 
to raise rivals’ costs 38. The greater the market shares of the 
merged entity downstream, the greater the base of sales on 
which to enjoy increased margins 39.

44. An upstream monopolist that is already able to fully 
extract all available profits in vertically related markets 
may not have any incentive to foreclose rivals following 
a vertical merger. The ability to extract available profits 
from the consumers does not follow immediately from a 
very high market share 40. Such a finding would require a 
more thorough analysis of the actual and future constraints 
under which the monopolist operates. When all available 
profits cannot be extracted, a vertical merger – even if it 
involves an upstream monopolist – may give the merged 
entity the incentive to raise the costs of downstream rivals, 
thereby reducing the competitive constraint they exert on 
the merged entity in the downstream market.

45. In its assessment of the likely incentives of the merged 
firm, the Commission may take into account various consid-
erations such as the ownership structure of the merged 
entity 41, the type of strategies adopted on the market in 
the past 42 or the content of internal strategic documents 
such as business plans.

46. In addition, when the adoption of a specific course 
of conduct by the merged entity is an essential step in 
foreclosure, the Commission examines both the incentives 
to adopt such conduct and the factors liable to reduce, or 
even eliminate, those incentives, including the possibility 
that the conduct is unlawful. Conduct may be unlawful 
inter alia because of competition rules or sector-specific 
rules at the EU or national levels. This appraisal, however, 
does not require an exhaustive and detailed examination 
of the rules of the various legal orders which might be 
applicable and of the enforcement policy practised within 
them 43. Moreover, the illegality of a conduct may be likely 
to provide significant disincentives for the merged entity 
to engage in such conduct only in certain circumstances. In 
particular, the Commission will consider, on the basis of a 
summary analysis: (i) the likelihood that this conduct would 
be clearly, or highly probably, unlawful under Community 
law 44, (ii) the likelihood that this illegal conduct could be 
detected 45, and (iii) the penalties which could be imposed.

C. Overall likely impact on effective competition

47. In general, a merger will raise competition concerns 
because of input foreclosure when it would lead to increased 
prices in the downstream market thereby significantly 
impeding effective competition.

48. First, anticompetitive foreclosure may occur when a 
vertical merger allows the merging parties to increase the 
costs of downstream rivals in the market thereby leading 
to an upward pressure on their sales prices. Significant 
harm to effective competition normally requires that the 
foreclosed firms play a sufficiently important role in the 
competitive process on the downstream market. The higher 
the proportion of rivals which would be foreclosed on 

41 For instance, in cases where two companies have joint control over 
a firm active in the upstream market, and only one of them is active 
downstream, the company without downstream activities may have little 
interest in foregoing input sales. In such cases, the incentive to foreclose is 
smaller than when the upstream company is fully controlled by a company 
with downstream activities. See e.g. Case COMP/M.3440 - EDP/ENI/GDP 
(2004), Case COMP/M.4403 - Thales/Finmeccanica/Alcatel Alenia Space/
Telespazio, points 121 and 268.
42 The fact that, in the past, a competitor with a similar market position 
as the merged entity has stopped supplying inputs may demonstrate that 
it is commercially rational to adopt such a strategy (see e.g. COMP/M.3225 
- Alcan/Pechiney (2004), at point 40).
43 Case C-12/03 P, Commission v Tetra Laval BV [2003] ECR I-000, 
paragraphs 74–76. Case T-210/01, General Electric v Commission [2005] 
ECR II-000, at paragraph 73.
44 Case T-210/01, General Electric v Commission [2005] ECR II-000, 
specifically at points 74-75 and 311-312.
45 For instance, in Case COMP/M.3696 - E.ON/MOL (2005), points 433 
and 443-446, the Commission attached importance to the fact that the 
national Hungarian regulator for the gas sector indicated that in a number 
of settings, although it has the right to control and to force market players 
to act without discrimination, it would not be able to obtain adequate 
information on the commercial behaviour of the operators. See also Case 
COMP/M.3440 - EDP/ENI/GDP (2004), point 424.

36 See e.g. Case COMP/M.3943 - Saint-Gobain/BPB (2005), point 78. 
The Commission noted that it would be very unlikely that BPB, the main 
supplier of plaster board in the UK, would cut back on supplies to rival 
distributors of Saint-Gobain, in part because expansion of Saint-Gobain’s 
distribution capacity was difficult.
37 Conversely, if the input accounts only for a small share of the down-
stream product and is not a critical component, even a high market share 
upstream may not give the merged entity the incentive to foreclose 
downstream rivals because few, if any, sales would be diverted to the 
integrated firm’s downstream unit. See e.g. Case COMP/M.2738 - GEES/
Unison; Case COMP M.4561 - GE/Smiths Aerospace, points 60-62.
38 See e.g. Case COMP/M.4314 - Johnson & Johnson/Pfizer Consumer 
Healthcare, points 131-132.
39 It must be noted that the less the merged firm can target a specific 
downstream market, the less it is likely to raise its prices for the input it 
supplies, as it would have to incur opportunity costs in other downstream 
markets. In this respect, the extent to which the merged entity can price 
discriminate when the merged entity supplies several downstream markets 
and/or ancillary markets may be taken into account (e.g. for spare parts).
40 One situation in which this may not be the case would be when the 
monopolist has a so-called commitment problem which it is unable to 
solve. For example, a downstream buyer may be willing to pay a high 
price to an upstream monopolist if the latter does not subsequently sell 
additional quantities to a competitor. But once the terms of supply are fixed 
with one downstream firm, the upstream supplier may have an incentive to 
increase its supplies to other downstream firms, thereby making the first 
purchase unprofitable. Since downstream firms will anticipate this kind 
of opportunistic behavior, the upstream supplier will be unable to fully 
exploit its market power. Vertical integration may restore the upstream 
supplier’s ability to commit not to expand input sales as this would harm its 
own downstream division. Another case in which the monopolist cannot 
obtain all available monopoly profits may arise when the company cannot 
differentiate its prices among customers.
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the downstream market, the more likely the merger can 
be expected to result in a significant price increase in the 
downstream market and, therefore, to significantly impede 
effective competition therein 46. Despite a relatively small 
market share compared to other players, a specific firm 
may play a significant competitive role compared to other 
players 47, for instance because it is a close competitor of 
the vertically integrated firm or because it is a particularly 
aggressive competitor.

49. Second, effective competition may be significantly 
impeded by raising barriers to entry to potential competi-
tors 48. A vertical merger may foreclose potential competition 
on the downstream market when the merged entity would 
be likely not to supply potential downstream entrants, or 
only on less favourable terms than absent the merger. The 
mere likelihood that the merged entity would carry out a 
foreclosure strategy post-merger may already create a strong 
deterrent effect on potential entrants 49. Effective competition 
on the downstream market may be significantly impeded 
by raising barriers to entry, in particular if input foreclosure 
would entail for such potential competitors the need to enter 
at both the downstream and the upstream level in order to 
compete effectively on either market. The concern of raising 
entry barriers is particularly relevant in those industries that 
are opening up to competition or are expected to do so in 
the foreseeable future 50.

50. If there remain sufficient credible downstream competi-
tors whose costs are not likely to be raised, for example 
because they are themselves vertically integrated  51 or they 
are capable of switching to adequate alternative inputs, 
competition from those firms may constitute a sufficient 
constraint on the merged entity and therefore prevent 
output prices from rising above pre-merger levels.

51. The effect on competition on the downstream market 
must also be assessed in light of countervailing factors such 
as the presence of buyer power 52 or the likelihood that entry 
upstream would maintain effective competition 53.

52. Further, the effect on competition needs to be assessed 
in light of efficiencies substantiated by the merging parties 54 
The Commission may decide that, as a consequence of 
the efficiencies that the merger brings about, there are no 
grounds for declaring the merger incompatible with the 
common market pursuant to Article 2(3) of the Merger 
Regulation. This will be the case when the Commission is 
in a position to conclude on the basis of sufficient evidence 
that the efficiencies generated by the merger are likely to 

enhance the ability and incentive of the merged entity to 
act pro-competitively for the benefit of consumers, thereby 
counteracting the adverse effects on competition which the 
merger might otherwise have.

53. When assessing efficiencies in the context of non-
horizontal mergers, the Commission applies the principles 
already set out in Section VII of the Notice on Horizontal 
Mergers In particular, for the Commission to take account 
of efficiency claims in its assessment of the merger, the 
efficiencies have to benefit consumers, be merger-specific 
and be verifiable. These conditions are cumulative 55.

54. Vertical mergers may entail some specific sources of 
efficiencies, the list of which is not exhaustive.

55. In particular, a vertical merger allows the merged entity 
to internalise any pre-existing double mark-ups resulting 
from both parties setting their prices independently pre-
merger 56. Depending on the market conditions, reducing 
the combined mark-up (relative to a situation where pricing 
decisions at both levels are not aligned) may allow the 
vertically integrated firm to profitably expand output on 
the downstream market 57.

56. A vertical merger may further allow the parties to better 
coordinate the production and distribution process, and 
therefore to save on inventories costs.

57. More generally, a vertical merger may align the incen-
tives of the parties with regard to investments in new 
products, new production processes and in the marketing 
of products. For instance, whereas before the merger, a 
downstream distributor entity might have been reluctant 
to invest in advertising and informing customers about 
the qualities of products of the upstream entity when such 
investment would also have benefited the sale of other 
downstream firms, the merged entity may reduce such 
incentive problems.

2. Customer foreclosure

58. Customer foreclosure may occur when a supplier inte-
grates with an important customer in the downstream 
market58. Because of this downstream presence, the merged 
entity may foreclose access to a sufficient customer base 

55 See, more specifically, paragraphs 79 to 88 of the Notice on Horizontal 
Mergers.
56 See also paragraph 13 above.
57 It is important to recognise, however, that the problem of double 
mark-ups is not always present or significant pre-merger, for instance 
because the merging parties had already concluded a supply agreement 
with a price mechanism providing for volume discounts eliminating the 
mark-up. The efficiencies associated with the elimination of double mark-
ups may thus not always be merger specific because vertical cooperation 
or vertical agreements may, short of a merger, achieve similar benefits 
with less anti-competitive effects. In addition, a merger may not fully 
eliminate the double mark-up when the supply of the input is limited by 
capacity constraints and there is an equally profitable alternative use for 
the input. In such circumstances, the internal use of the input entails an 
opportunity cost for the vertically integrated company: using more of the 
input internally to increase output downstream means selling less in the 
alternative market. As a result, the incentive to use the input internally and 
increase output downstream is less than when there is no opportunity cost.
58 See footnote 4 for the definition of “downstream” and “upstream”.

46 See e.g. Case COMP/M.4494 - Evraz/Highveld, points 97-112.
47 See e.g. Case COMP/M.3440 - EDP/ENI/GDP (2004).
48 See e.g. Case COMP/M.4180 - Gaz de France/Suez, points 876-931, 
Case COMP/M.4576 - AVR/Van Gansewinkel, points 33-38.
49 See Case COMP/M.3696 - E.ON/MOL (2005), at point 662 et seq.
50 See paragraph 20. It is important that regulatory measures aimed at 
opening a market are not rendered ineffective through vertically-related 
incumbent companies merging and thereby closing off the market, or 
eliminating each other as potential entrants.
51 See e.g. Case COMP/M.3653 - Siemens/VA Tech (2005), at point 164.
52 See Section V on countervailing buyer power in the Notice on 
Horizontal Mergers.
53 See Section VI on entry in the Notice on Horizontal Mergers.
54 See Section VII on efficiencies in the Notice on Horizontal Mergers.
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to its actual or potential rivals in the upstream market 
(the input market) and reduce their ability or incentive to 
compete. In turn, this may raise downstream rivals’ costs by 
making it harder for them to obtain supplies of the input 
under similar prices and conditions as absent the merger. 
This may allow the merged entity profitably to establish 
higher prices on the downstream market. Any efficiencies 
resulting from the merger, however, may lead the merged 
entity to reduce price, so that there is overall not a negative 
impact on consumers. For customer foreclosure to lead to 
consumer harm, it is thus not necessary that the merged 
firm’s rivals are forced to exit the market. The relevant 
benchmark is whether the increased input costs would lead 
to higher prices for consumers. A graphical presentation of 
this mechanism is provided in Figure 2.

59. In assessing the likelihood of an anticompetitive 
customer foreclosure scenario, the Commission examines, 
first, whether the merged entity would have the ability 
to foreclose access to downstream markets by reducing 
its purchases from its upstream rivals, second, whether it 
would have the incentive to reduce its purchases upstream, 
and third, whether a foreclosure strategy would have a 
significant detrimental effect on consumers in the down-
stream market 59.

A. Ability to foreclose access to downstream markets

60. A vertical merger may affect upstream competitors by 
increasing their cost to access downstream customers or by 
restricting access to a significant customer base. Customer 
foreclosure may take various forms. For instance, the merged 
entity may decide to source all of its required goods or 
services from its upstream division and, as a result, may 
stop purchasing from its upstream competitors. It may also 
reduce its purchases from upstream rivals, or purchase from 
those rivals on less favourable terms than it would have done 
absent the merger 60.

61. When considering whether the merged entity would have 
the ability to foreclose access to downstream markets, the 
Commission examines whether there are sufficient economic 
alternatives in the downstream market for the upstream 
rivals (actual or potential) to sell their output 61. For customer 
foreclosure to be a concern, it must be the case that the vertical 
merger involves a company which is an important customer 
with a significant degree of market power in the downstream 
market 62. If, on the contrary, there is a sufficiently large 
customer base, at present or in the future, that is likely to turn 
to independent suppliers, the Commission is unlikely to raise 
competition concerns on that ground 63.

62. Customer foreclosure can lead to higher input prices 
in particular if there are significant economies of scale or 
scope in the input market or when demand is characterised 
by network effects 64. It is mainly in such circumstances that 
the ability to compete of upstream rivals, be they actual or 
potential, can be impaired.

63. For instance, customer foreclosure can lead to higher 
input prices when existing upstream rivals operate at or 
close to their minimum efficient scale. To the extent that 
customer foreclosure and the corresponding loss of output 
for the upstream rivals increases their variable costs of 
production, this may result in an upward pressure on the 
prices they charge to their customers operating in the 
downstream market.

64. In the presence of economies of scale or scope, customer 
foreclosure may also render entry upstream by potential 

Figure 2 
Customer Foreclosure

61 The loss of the integrated firm as a customer is normally less significant 
if that firm’s pre-merger purchases from non-integrated firms are a small 
share of the available sales base for those firms. In that case, sufficient 
alternative customers are more likely to be available. The presence of exclu-
sive contracts between the merged entity and other downstream firms 
may limit the ability of upstream rivals to reach a sufficient sales volume.
62 See e.g. Case COMP/M.2822 - ENBW/ENI/GVS (2002) at points 54-57.
63 See e.g. Case COMP/M.81 - VIAG/Continental Can (1991), point 51, 
see e.g. Case COMP/M.4389 - WLR/BST, points 33-35.
64 Economies of scale or scope exist when an increase in scale or scope of 
production leads to a reduction in average unit cost. Network effects occur 
when the value of a product for a customer increases when the number of 
other customers also using it increases. Examples include communication 
devices, specific software programmes, products requiring standardisation, 
and platforms bringing together buyers and sellers.

59 See e.g. Case COMP/M.4389 - WLR/BST.
60 For instance, in cases involving distribution, the merged entity may 
be less likely to grant access to its outlets under the same conditions as 
absent the merger.
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entrants unattractive by significantly reducing the revenue 
prospects of potential entrants. When customer foreclosure 
effectively results in entry deterrence, input prices may 
remain at a higher level than otherwise would have been the 
case, thereby raising the cost of input supply to downstream 
competitors of the merged firm.

65. Further, when customer foreclosure primarily impacts 
upon the revenue streams of upstream rivals, it may signifi-
cantly reduce their ability and incentive to invest in cost 
reduction, R & D and product quality 65. This may reduce 
their ability to compete in the long run and possibly even 
cause their exit from the market.

66. In its assessment, the Commission may take into 
account the existence of different markets corresponding 
to different uses for the input. If a substantial part of the 
downstream market is foreclosed, an upstream supplier 
may fail to reach efficient scale and may also operate at 
higher costs in the other market(s). Conversely, an upstream 
supplier may continue to operate efficiently if it finds other 
uses or secondary markets for its input without incurring 
significantly higher costs.

67. In its assessment, the Commission will consider, on the 
basis of the information available, whether there are effective 
and timely counter-strategies, sustainable over time, that the 
rival firms would be likely to deploy. Such counterstrategies 
include the possibility that upstream rivals decide to price 
more aggressively to maintain sales levels in the downstream 
market, so as to mitigate the effect of foreclosure 66.

B. Incentive to foreclose access to downstream markets

68. The incentive to foreclose depends on the degree to 
which it is profitable. The merged entity faces a trade-off 
between the possible costs associated with not procuring 
products from upstream rivals and the possible gains from 
doing so, for instance, because it allows the merged entity 
to raise price in the upstream or downstream markets.

69. The costs associated with reducing purchases from rival 
upstream suppliers are higher, when the upstream division 
of the integrated firm is less efficient than the foreclosed 
suppliers. Such costs are also higher if the upstream division 
of the merged firm is capacity constrained or rivals’ products 
are more attractive due to product differentiation.

70. The incentive to engage in customer foreclosure further 
depends on the extent to which the upstream division of 
the merged entity can benefit from possibly higher price 
levels in the upstream market arising as a result of upstream 
rivals being foreclosed. The incentive to engage in customer 
foreclosure also becomes higher, the more the downstream 
division of the integrated firm can be expected to enjoy 
the benefits of higher price levels downstream resulting 
from the foreclosure strategy. In this context, the greater 
the market shares of the merged entity’s downstream 
operations, the greater the base of sales on which to enjoy 
increased margins 67.

71. When the adoption of a specific conduct by the merged 
entity is an essential step in foreclosure, the Commission 
examines both the incentives to adopt such conduct and the 
factors liable to reduce, or even eliminate, those incentives, 
including the possibility that the conduct is unlawful 68.

C. Overall likely impact on effective competition

72. Foreclosing rivals in the upstream market may have 
an adverse impact in the downstream market and harm 
consumers. By denying competitive access to a significant 
customer base for the foreclosed rivals’ (upstream) products, 
the merger may reduce their ability to compete in the 
foreseeable future. As a result, rivals downstream are likely 
to be put at a competitive disadvantage, for example in 
the form of raised input costs. In turn, this may allow the 
merged entity to profitably raise prices or reduce the overall 
output on the downstream market.

73. The negative impact on consumers may take some 
time to materialise when the primary impact of customer 
foreclosure is on the revenue streams of upstream rivals, 
reducing their incentives to make investments in cost reduc-
tion, product quality or in other competitive dimensions so 
as to remain competitive.

74. It is only when a sufficiently large fraction of upstream 
output is affected by the revenue decreases resulting from 
the vertical merger that the merger may significantly impede 
effective competition on the upstream market. If there 
remain a number of upstream competitors that are not 
affected, competition from those firms may be sufficient 
to prevent prices from rising in the upstream market and, 
consequently, in the downstream market. Sufficient compe-
tition from these non-foreclosed upstream firms requires 
that they do not face barriers to expansion e.g. through 
capacity constraints or product differentiation 69. When 
the reduction of competition upstream affects a significant 
fraction of output downstream, the merger is likely, as with 
input foreclosure, to result in a significant increase of the 

67 If the vertically integrated firm partially supplies inputs to downstream 
competitors it may benefit from the ability to expand sales, or as the case 
may be, to increase input prices.
68 The analysis of these incentives will be conducted as set out in 
paragraph 46 above.
69 The analysis of such non-coordinated effects bears similarities with the 
analysis of non-coordinated effects in horizontal mergers (see Section IV 
of the Notice on Horizontal Mergers).

65 An input supplier foreclosed from an important customer may prefer 
to stay out of the market if it fails to reach some minimum viable scale 
following the investment. Such minimum viable scale may be achieved, 
however, if a potential entrant has access to a broader customer base 
including customers in other relevant markets. See Case COMP/M.1879 
- Boeing/Hughes (2000); Case COMP/M.2978 - Lagardère/Natexis/VUP 
(2003).
66 For instance, in Case COMP/M.1879 - Boeing/Hughes (2000), point 
100, it was considered, among several other factors, that in view of the 
high fixed costs involved, if competing satellite launch vehicle providers 
were to become less cost-competitive relative to the merged entity, they 
would try to cut prices in order to salvage volume and recoup at least part 
of their fixed costs rather than accept losing a contract and incur a higher 
loss. The most likely impact would therefore be greater price competition 
rather than market monopolisation.
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price level in the downstream market and, therefore, to 
significantly impede effective competition70.

75. Effective competition on the upstream market may 
also be significantly impeded by raising barriers to entry 
to potential competitors. This may be so in particular 
if customer foreclosure would entail for such potential 
competitors the need to enter at both the downstream 
and the upstream level in order to compete effectively on 
either market. In such a context, customer foreclosure and 
input foreclosure may thus be part of the same strategy. The 
concern of raising entry barriers is particularly relevant in 
those industries that are opening up to competition or are 
expected to do so in the foreseeable future 71.

76. The effect on competition must be assessed in light of 
countervailing factors such as the presence of countervailing 
buyer power 72 or the likelihood that entry would maintain 
effective competition in the upstream or downstream 
markets 73.

77. Further, the effect on competition needs to be assessed 
in light of efficiencies substantiated by the merging parties 74.

B. Other non-coordinated effects

78. The merged entity may, by vertically integrating, gain 
access to commercially sensitive information regarding the 
upstream or downstream activities of rivals 75. For instance, 
by becoming the supplier of a downstream competitor, a 
company may obtain critical information, which allows it 
to price less aggressively in the downstream market to the 
detriment of consumers 76. It may also put competitors at a 
competitive disadvantage, thereby dissuading them to enter 
or expand in the market.

C. Coordinated effects

79. As set out in Section IV of the Notice on Horizontal 
Mergers, a merger may change the nature of competi-
tion in such a way that firms that previously were not 
coordinating their behaviour, are now significantly more 
likely to coordinate and raise prices or otherwise harm 
effective competition. A merger may also make coordination 
easier, more stable or more effective for firms which were 
coordinating prior to the merger 77.

80. Market coordination may arise where competitors 
are able, without entering into an agreement or resorting 
to a concerted practice within the meaning of Article 81 
of the Treaty, to identify and pursue common objectives, 
avoiding the normal mutual competitive pressure by a 
coherent system of implicit threats. In a normal competitive 
setting, each firm constantly has an incentive to compete. 
This incentive is ultimately what keeps prices low, and 
what prevents firms from jointly maximising their profits. 
Coordination involves a departure from normal competitive 
conditions in that firms are able to sustain prices in excess 
of what independent short term profit maximisation would 
yield. Firms will refrain from undercutting the high prices 
charged by their competitors in a coordinated way because 
they anticipate that such behaviour would jeopardise coor-
dination in the future. For coordinated effects to arise, the 
profit that firms could make by competing aggressively in 
the short term (“deviating”) has to be less than the expected 
reduction in revenues that this behaviour would entail in the 
longer term, as it would be expected to trigger an aggressive 
response by competitors (“a punishment”).

81. Coordination is more likely to emerge in markets where 
it is relatively simple to reach a common understanding on 
the terms of coordination. In addition, three conditions 
are necessary for coordination to be sustainable. First, the 
coordinating firms must be able to monitor to a sufficient 
degree whether the terms of coordination are being adhered 
to. Second, discipline requires that there is some form of 
deterrent mechanism that can be activated if deviation is 
detected. Third, the reactions of outsiders, such as current 
and future competitors not participating in the coordina-
tion, as well as customers, should not be able to jeopardise 
the results expected from the coordination 78.

Reaching terms of coordination

82. A vertical merger may make it easier for the firms in 
the upstream or downstream market to reach a common 
understanding on the terms of coordination79.

83. For instance, when a vertical merger leads to foreclo-
sure80, it results in a reduction in the number of effective 
competitors in the market. Generally speaking, a reduction 
in the number of players makes it easier to coordinate 
among the remaining market players.

84. Vertical mergers may also increase the degree of 
symmetry between firms active in the market81. This may 
increase the likelihood of coordination by making it easier 
to reach a common understanding on the terms of coordina-
tion. Likewise, vertical integration may increase the level of 

78 See Case T-342/99, Airtours v Commission [2002] ECR II-2585, 
paragraph 62.
79 See e.g. Case COMP/M.3314 - Air Liquide/Messer Targets, points 
91-100.
80 Foreclosure would have to be shown by the Commission along the 
lines of Part A of this Section.
81 See Case COMP/M.2389 - Shell/DEA; Case COMP/M.2533 - BP/
EON. Alternatively, vertical integration may also decrease the degree of 
symmetry between firms active in the market, rendering coordination 
more difficult.

70 See paragraph 47–50 of the present Notice.
71 It is important that regulatory measures aimed at opening a market are 
not rendered ineffective through vertically-related incumbent companies 
merging and thereby closing off the market, or eliminating each other as 
potential entrants.
72 See Section V on countervailing buyer power in the Notice on 
Horizontal Mergers.
73 See Section VI on entry in the Notice on Horizontal Mergers.
74 For the assessment of efficiencies in a vertical context, see Section 
V.A.1 above.
75 See Case COMP/M.1879 - Boeing/Hughes (2000); Case COMP/M.2510 
- Cendant/Galileo, point 37; Case COMP/M.2738 - Gees/Unison, point 21; 
Case COMP/M.2925 - Charterhouse/CDC/Telediffusion de France, point 
37-38; Case COMP/M.3440 - EDP/ENL/GDP (2004).
76 See e.g. Case COMP/M.2822 - ENBW/ENI/GVS (2002), at point 
56; Case COMP/M.3440 - EDP/ENI/GDP (2004), points 368-379; Case 
COMP/M.3653 - Siemens/VA Tech (2005) points 159-164.
77 See Case COMP/M.3101 - Accor/Hilton/Six Continents, points 23-28.



525

Competition Law Digest

market transparency, making it easier to coordinate among 
the remaining market players.

85. Further, a merger may involve the elimination of a 
maverick in a market. A maverick is a supplier that for 
its own reasons is unwilling to accept the co-ordinated 
outcome and thus maintains aggressive competition. The 
vertical integration of the maverick may alter its incentives 
to such an extent that co-ordination will no longer be 
prevented.

Monitoring deviations

86. Vertical integration may facilitate coordination by 
increasing the level of market transparency between firms 
through access to sensitive information on rivals or by 
making it easier to monitor pricing. Such concerns may 
arise, for example, if the level of price transparency is higher 
downstream than upstream. This could be the case when 
prices to final consumers are public, while transactions at the 
intermediate market are confidential. Vertical integration 
may give upstream producers control over final prices and 
thus monitor deviations more effectively.

87. When it leads to foreclosure, a vertical merger may also 
induce a reduction in the number of effective competitors in 
a market. A reduction in the number of players may make it 
easier to monitor each other’s actions in the market.

Deterrent mechanisms

88. Vertical mergers may affect coordinating firms’ incen-
tives to adhere to the terms of coordination. For instance, a 
vertically integrated company may be in a position to more 
effectively punish rival companies when they choose to 
deviate from the terms of coordination, because it is either 
a crucial customer or supplier to them 82.

Reactions of outsiders

89. Vertical mergers may reduce the scope for outsiders to 
destabilise the coordination by increasing barriers to enter 
the market or otherwise limiting the ability to compete on 
the part of outsiders to the coordination.

90. A vertical merger may also involve the elimination of a 
disruptive buyer in a market. If upstream firms view sales 
to a particular buyer as sufficiently important, they may be 
tempted to deviate from the terms of co-ordination in an 
effort to secure their business. Similarly, a large buyer may 
be able to tempt the co-ordinating firms to deviate from 
these terms by concentrating a large amount of its require-
ments on one supplier or by offering long term contracts. 
The acquisition of such a buyer may increase the risk of 
co-ordination in a market.

V. Conglomerate mergers

91. Conglomerate mergers are mergers between firms that 
are in a relationship which is neither purely horizontal 
(as competitors in the same relevant market) nor vertical 
(as supplier and customer). In practice, the focus is on 
mergers between companies that are active in closely related 
markets 83 (e.g. mergers involving suppliers of complemen-
tary products or of products which belong to a range of 
products that is generally purchased by the same set of 
customers for the same end use).

92. Whereas it is acknowledged that conglomerate mergers 
in the majority of circumstances will not lead to any compe-
tition problems, in certain specific cases there may be 
harm to competition. In its assessment, the Commission 
will consider both the possible anti-competitive effects 
arising from conglomerate mergers and the possible pro-
competitive effects stemming from efficiencies substantiated 
by the parties.

A. Non-coordinated effects: foreclosure

93. The main concern in the context of conglomerate 
mergers is that of foreclosure. The combination of products 
in related markets may confer on the merged entity the 
ability and incentive to leverage 84 a strong market position 
from one market to another by means of tying or bundling 
or other exclusionary practices 85. Tying and bundling as 
such are common practices that often have no anticompeti-
tive consequences. Companies engage in tying and bundling 
in order to provide their customers with better products 
or offerings in cost-effective ways. Nevertheless, in certain 
circumstances, these practices may lead to a reduction in 
actual or potential rivals’ ability or incentive to compete. 
This may reduce the competitive pressure on the merged 
entity allowing it to increase prices.

94. In assessing the likelihood of such a scenario, the 
Commission examines, first, whether the merged firm 
would have the ability to foreclose its rivals, second, whether 
it would have the economic incentive to do so and, third, 
whether a foreclosure strategy would have a significant 
detrimental effect on competition, thus causing harm to 

84 There is no received definition of “leveraging” but, in a neutral 
sense, it implies being able to increase sales of a product in one market 
(the “tied market” or “bundled market”), by virtue of the strong market 
position of the product to which it is tied or bundled (the “tying market” 
or “leveraging market”).
85 These concepts are defined further below.

82 For instance, in a case that was subsequently withdrawn (Case 
COMP/M.2322 - CRH/Addtek (2001)) the merger involved an upstream 
dominant supplier of cement and a downstream producer or pre-cast 
concrete products, both active in Finland. The Commission provisionally 
took the view in the administrative procedure that the new entity would 
be able to discipline the downstream rivals by using the fact that they 
would be highly dependent on cement supplies of the merged entity. As 
a result, the downstream entity would be able to increase the price of its 
pre-cast concrete products while making sure that the competitors would 
follow these price increases and avoiding that they turn to cement imports 
from the Baltic States and Russia.
83 See also Form CO, Section IV, 6.3(c).
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consumers 86. In practice, these factors are often examined 
together as they are closely intertwined.

A. Ability to foreclose

95. The most immediate way in which the merged entity 
may be able to use its market power in one market to 
foreclose competitors in another is by conditioning sales in a 
way that links the products in the separate markets together. 
This is done most directly either by tying or bundling.

96. “Bundling” usually refers to the way products are offered 
and priced by the merged entity. One can distinguish in this 
respect between pure bundling and mixed bundling. In the 
case of pure bundling the products are only sold jointly in 
fixed proportions. With mixed bundling the products are 
also available separately, but the sum of the stand-alone 
prices is higher than the bundled price 87. Rebates, when 
made dependent on the purchase of other goods, may be 
considered a form of mixed bundling.

97. “Tying” usually refers to situations where customers 
that purchase one good (the tying good) are required to 
also purchase another good from the producer (the tied 
good). Tying can take place on a technical or contractual 
basis. For instance, technical tying occurs when the tying 
product is designed in such a way that it only works with 
the tied product (and not with the alternatives offered by 
competitors). Contractual tying entails that the customer 
when purchasing the tying good undertakes only to 
purchase the tied product (and not the alternatives offered 
by competitors).

98. The specific characteristics of the products may be 
relevant for determining whether any of these means of 
linking sales between separate markets are available to the 
merged entity. For instance, pure bundling is very unlikely 
to be possible if products are not bought simultaneously or 
by the same customers 88. Similarly, technical tying is only 
an option in certain industries.

99. In order to be able to foreclose competitors, the new 
entity must have a significant degree of market power, which 
does not necessarily amount to dominance, in one of the 
markets concerned. The effects of bundling or tying can 
only be expected to be substantial when at least one of the 
merging parties’ products is viewed by many customers as 
particularly important and there are few relevant alternatives 
for that product, e.g. because of product differentiation 89 or 
capacity constraints on the part of rivals.

100. Further, for foreclosure to be a potential concern it 
must be the case that there is a large common pool of 
customers for the individual products concerned. The 

more customers tend to buy both products (instead of 
only one of the products), the more demand for the indi-
vidual products may be affected through bundling or tying. 
Such a correspondence in purchasing behaviour is more 
likely to be significant when the products in question are 
complementary.

101. Generally speaking, the foreclosure effects of bundling 
and tying are likely to be more pronounced in industries 
where there are economies of scale and the demand pattern 
at any given point in time has dynamic implications for the 
conditions of supply in the market in the future. Notably, 
where a supplier of complementary goods has market power 
in one of the products (product A), the decision to bundle 
or tie may result in reduced sales by the non-integrated 
suppliers of the complementary good (product B). If further 
there are network externalities at play 90 this will significantly 
reduce these rivals’ scope for expanding sales of product B 
in the future. Alternatively, where entry into the market for 
the complementary product is contemplated by potential 
entrants, the decision to bundle by the merged entity may 
have the effect of deterring such entry. The limited avail-
ability of complementary products with which to combine 
may, in turn, discourage potential entrants to enter market 
A.

102. It can also be noted that the scope for foreclosure tends 
to be smaller where the merging parties cannot commit 
to making their tying or bundling strategy a lasting one, 
for example through technical tying or bundling which is 
costly to reverse.

103. In its assessment, the Commission considers, on the 
basis of the information available, whether there are effective 
and timely counter-strategies that the rival firms may deploy. 
One such example is when a strategy of bundling would be 
defeated by single-product companies combining their offers 
so as to make them more attractive to customers 91. Bundling 
is further less likely to lead to foreclosure if a company in the 
market would purchase the bundled products and profitably 
resell them unbundled. In addition, rivals may decide to price 
more aggressively to maintain market share, mitigating the 
effect of foreclosure 92.

104. Customers may have a strong incentive to buy the 
range of products concerned from a single source (one-stop-
shopping) rather than from many suppliers, e.g. because it 
saves on transaction costs.The fact that the merged entity 
will have a broad range or portfolio of products does not, 
as such, raise competition concerns 93.

89 For instance, in the context of branded products, particularly important 
products are sometimes referred to as “must stock” products. See e.g. 
Case COMP/M.3732 - Procter&Gamble/Gillette (2005), point 110.
90 When a product features network externalities, this means that 
customers or producers derive benefit from the fact that other customers 
or producers are using the same products as well. Examples include 
communication devices, specific software programmes, products requiring 
standardisation, and platforms bringing together buyers and sellers.
91 See e.g. Case COMP/M.3304 - GE/Amersham (2004), point 39.
92 See e.g. Case COMP/M.1879 - Boeing/Hughes (2000), point 100; 
Case COMP/M.3304 - GE/Amersham (2004), point 39. The resulting loss 
of revenues may, however, in certain circumstances, have an impact on 
the ability of rivals to compete. See Section C.
93 See e.g. Case COMP/M.2608 - INA/FAG, point 34.

86 See Case T-210/01, General Electric v Commission [2005] ECR II-000, 
paragraphs 327, 362-363, 405; Case COMP/M.3304 - GE/Amersham 
(2004), point 37, and Case COMP/M.4561 - GE/Smiths Aerospace, points 
116-126.
87 The distinction between mixed bundling and pure bundling is not 
necessarily clear-cut. Mixed bundling may come close to pure bundling 
when the prices charged for the individual offerings are high.
88 See e.g. Case COMP/M.3304 - GE/Amersham (2004), point 35.
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B. Incentive to foreclose

105. The incentive to foreclose rivals through bundling 
or tying depends on the degree to which this strategy is 
profitable. The merged entity faces a trade-off between 
the possible costs associated with bundling or tying its 
products and the possible gains from expanding market 
shares in the market(s) concerned or, as the case may 
be, being able to raise price in those market(s) due to its 
market power.

106. Pure bundling and tying may entail losses for the 
merged company itself. For instance, if a significant number 
of customers are not interested in buying the bundle, but 
instead prefers to buy only one product (e.g. the product 
used to leverage), sales of that product (as contained in the 
bundle) may significantly fall. Furthermore, losses on the 
leveraging product may arise where customers who, before 
the merger, used to “mix and match” the leveraging product 
of a merging party with the product of another company, 
decide to purchase the bundle offered by rivals or no longer 
to purchase at all 94.

107. In this context it may thus be relevant to assess the 
relative value of the different products. By way of example, 
it is unlikely that the merged entity would be willing to 
forego sales on one highly profitable market in order to 
gain market shares on another market where turnover is 
relatively small and profits are modest.

108. However, the decision to bundle and tie may also 
increase profits by gaining market power in the tied goods 
market, protecting market power in the tying goods market, 
or a combination of the two (see Section C below).

109. In its assessment of the likely incentives of the merged 
firm, the Commission may take into account other factors 
such as the ownership structure of the merged entity 95, the 
type of strategies adopted on the market in the past or the 
content of internal strategic documents such as business plans.

110. When the adoption of a specific conduct by the merged 
entity is an essential step in foreclosure, the Commission 
examines both the incentives to adopt such conduct and the 
factors liable to reduce, or even eliminate, those incentives, 
including the possibility that the conduct is unlawful 96.

C. Overall likely impact on prices and choice

111. Bundling or tying may result in a significant reduction 
of sales prospects faced by single-component rivals in the 
market. The reduction in sales by competitors is not in 
and of itself a problem. Yet, in particular industries, if this 

reduction is significant enough, it may lead to a reduction 
in rivals’ ability or incentive to compete. This may allow 
the merged entity to subsequently acquire market power 
(in the market for the tied or bundled good) and/or to 
maintain market power (in the market for the tying or 
leveraging good).

112. In particular, foreclosure practices may deter entry by 
potential competitors. They may do so for a specific market 
by reducing sales prospects for potential rivals in that 
market to a level below minimum viable scale. In the case 
of complementary products, deterring entry in one market 
through bundling or tying may also allow the merged 
entity to deter entry in another market if the bundling or 
tying forces potential competitors to enter both product 
markets at the same time rather than entering only one 
of them or entering them sequentially. The latter may 
have a significant impact in particular in those industries 
where the demand pattern at any given point in time has 
dynamic implications for the conditions of supply in the 
market in the future.

113. It is only when a sufficiently large fraction of market 
output is affected by foreclosure resulting from the merger 
that the merger may significantly impede effective compe-
tition. If there remain effective single-product players 
in either market, competition is unlikely to deteriorate 
following a conglomerate merger. The same holds when 
few single-product rivals remain, but these have the ability 
and incentive to expand output.

114. The effect on competition needs to be assessed in 
light of countervailing factors such as the presence of 
countervailing buyer power 97 or the likelihood that entry 
would maintain effective competition in the upstream or 
downstream markets 98.

115. Further, the effect on competition needs to be assessed 
in light of the efficiencies substantiated by the merging 
parties 99.

116. Many of the efficiencies identified in the context 
of vertical mergers may, mutatis mutandis, also apply to 
conglomerate mergers involving complementary products.

117. Notably, when producers of complementary goods 
are pricing independently, they will not take into account 
the positive effect of a drop in the price of their product on 
the sales of the other product. Depending on the market 
conditions, a merged firm may internalise this effect and 
may have a certain incentive to lower margins if this leads 
to higher overall profits (this incentive is often referred to 
as the “Cournot effect”). In most cases, the merged firm 
will make the most out of this effect by means of mixed 
bundling, i.e. by making the price drop conditional upon 

97 See Section V on countervailing buyer power in the Notice on 
Horizontal Mergers.
98 See e.g. Case COMP/M.3732 - Procter&Gamble/Gillette (2005), point 
131. See also Section VI on entry in the Notice on Horizontal Mergers.
99 See Section VII on efficiencies in the Notice on Horizontal Mergers.

94 See e.g. Case COMP/M.3304 - GE/Amersham (2004), point 59.
95 For instance, in cases where two companies have joint control over 
a firm active in one market, and only one of them is active on the neigh-
bouring market, the company without activities on the latter market may 
have little interest in foregoing sales in the former market. See e.g. Case 
T-210/01, General Electric v Commission [2005] ECR II-000, paragraph 385 
and Case COMP/M.4561 - GE/Smiths Aerospace, point 119.
96 The analysis of these incentives will be conducted as set out in 
paragraph 46 above.
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whether or not the customer buys both products from the 
merged entity 100.

118. Specific to conglomerate mergers is that they may 
produce cost savings in the form of economies of scope 
(either on the production or the consumption side), yielding 
an inherent advantage to supplying the goods together 
rather than apart 101. For instance, it may be more efficient 
that certain components are marketed together as a bundle 
rather than separately. Value enhancements for the customer 
can result from better compatibility and quality assurance 
of complementary components. Such economies of scope 
however are necessary but not sufficient to provide an 
efficiency justification for bundling or tying. Indeed, benefits 
from economies of scope frequently can be realised without 
any need for technical or contractual bundling.

B. Co-ordinated effects

119. Conglomerate mergers may in certain circumstances 
facilitate anticompetitive co-ordination in markets, even in 
the absence of an agreement or a concerted practice within 
the meaning of Article 81 of the Treaty. The framework set 
out in Section IV of the Notice on Horizontal Mergers also 

applies in this context. In particular, co-ordination is more 
likely to emerge in markets where it is fairly easy to identify 
the terms of co-ordination and where such co-ordination 
is sustainable.

120. One way in which a conglomerate merger may influ-
ence the likelihood of a coordinated outcome in a given 
market is by reducing the number of effective competitors 
to such an extent that tacit coordination becomes a real 
possibility. Also when rivals are not excluded from the 
market, they may find themselves in a more vulnerable 
situation. As a result, foreclosed rivals may choose not 
to contest the situation of co-ordination, but may prefer 
instead to live under the shelter of the increased price level.

121. Further, a conglomerate merger may increase the extent 
and importance of multi-market competition. Competitive 
interaction on several markets may increase the scope and 
effectiveness of disciplining mechanisms in ensuring that the 
terms of co-ordination are being adhered to.

100 It is important to recognise however that the problem of double 
mark-ups is not always present or significant pre-merger. In the context 
of mixed bundling, it must further be noted that while the merged entity 
may have an incentive to reduce the price for the bundle, the effect on 
the prices of the individual products is less clear cut. The incentive for the 
merged entity to raise its single product prices may come from the fact that 
it counts on selling more bundled products instead. The merged entity’s 
bundle price and prices of the individually sold products (if any) will further 
depend on the price reactions of rivals in the market.
101 See e.g. Case COMP/M.3732 - Procter&Gamble/Gillette (2005), 
point 131.
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IV. Control procedure

43. Commission Regulation (EC) No 802/2004 of 21 April 2004 implementing 
Council Regulation (EC) No 139/2004 on the control of concentrations between 
undertakings

The Commission of the European Communities,

Having regard to the Treaty establishing the European 
Community, Having regard to the Agreement on the 
European Economic Area, Having regard to Council 
Regulation (EC) No 139-2004 of 20 January 2004 on 
the control of concentrations between undertakings (EC 
Merger Regulation)1, and in particular Article 23(1) thereof, 
Having regard to Council Regulation (EEC) No 4064-89 
of 21 December 1989 on the control of concentrations 
between undertakings 2, as last amended by Regulation (EC) 
No 1310-97 3, and in particular Article 23 thereof, Having 
consulted the Advisory Committee, Whereas:

(1) Council Regulation (EEC) No 4064-89 of 21 December 
1989 on the control of concentrations between undertakings 
has been recast, with substantial amendments to various 
provisions of that Regulation.

(2) Commission Regulation (EC) No 447-98 4 of 1 March 
1998 on the notifications, time-limits and hearings provided 
for in Council Regulation (EEC) No 4064-89 must be 
modified in order to take account of those amendments. 
For the sake of clarity it should therefore be repealed and 
replaced by a new regulation.

(3) The Commission has adopted measures concerning the 
terms of reference of hearing officers in certain competition 
proceedings.

(4) Regulation (EC) No 139-2004 is based on the principle 
of compulsory notification of concentrations before they 
are put into effect. On the one hand, a notification has 
important legal consequences which are favourable to 
the parties to the proposed concentration, while, on the 
other hand, failure to comply with the obligation to notify 
renders the parties liable to fines and may also entail civil 
law disadvantages for them. It is therefore necessary in the 
interests of legal certainty to define precisely the subject 
matter and content of the information to be provided in 
the notification.

(5) It is for the notifying parties to make a full and honest 
disclosure to the Commission of the facts and circumstances 
which are relevant for taking a decision on the notified 
concentration.

(6) Regulation (EC) No 139-2004 also allows the undertak-
ings concerned to request, in a reasoned submission, prior to 
notification, that a concentration fulfilling the requirements 
of that Regulation be referred to the Commission by one 
or more Member States, or referred by the Commission 
to one or more Member States, as the case may be. It is 
important to provide the Commission and the competent 
authorities of the Member States concerned with sufficient 
information, in order to enable them to assess, within a short 
period of time, whether or not a referral ought to be made. 
To that end, the reasoned submission requesting the referral 
should contain certain specific information.

(7) In order to simplify and expedite examination of noti-
fications and of reasoned submissions, it is desirable to 
prescribe that forms be used.

(8) Since notification sets in motion legal time-limits 
pursuant to Regulation (EC) No 139-2004, the conditions 
governing such time-limits and the time when they become 
effective should also be determined.

(9) Rules must be laid down in the interests of legal certainty 
for calculating the time-limits provided for in Regulation 
(EC) No 139-2004. In particular, the beginning and end of 
time periods and the circumstances suspending the running 
of such periods must be determined, with due regard to the 
requirements resulting from the exceptionally tight legal 
timeframe available for the proceedings.

(10) The provisions relating to the Commission’s procedure 
must be framed in such a way as to safeguard fully the right 
to be heard and the rights of defence. For these purposes, 
the Commission should distinguish between the parties 
who notify the concentration, other parties involved in the 
proposed concentration, third parties and parties regarding 
whom the Commission intends to take a decision imposing 
a fine or periodic penalty payments.

(11) The Commission should give the notifying parties 
and other parties involved in the proposed concentration, 
if they so request, an opportunity before notification to 
discuss the intended concentration informally and in strict 
confidence. In addition, the Commission should, after 
notification, maintain close contact with those parties, to 
the extent necessary to discuss with them any practical or 
legal problems which it discovers on a first examination of 
the case, with a view, if possible, to resolving such problems 
by mutual agreement.

(12) In accordance with the principle of respect for the 
rights of defence, the notifying parties must be given the 

1 OJ L 24, 29.1.2004, p. 1.
2 OJ L 395, 30.12.1989, p. 1.
3 OJ L 180, 9.7.1997, p. 1.
4 OJ L 61, 2.3.1998, p. 1. Regulation as amended by the 2003 Act of 
Accession.
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opportunity to submit their comments on all the objections 
which the Commission proposes to take into account in 
its decisions. The other parties involved in the proposed 
concentration should also be informed of the Commission’s 
objections and should be granted the opportunity to express 
their views.

(13) Third parties demonstrating a sufficient interest must 
also be given the opportunity of expressing their views, if 
they make a written application to that effect.

(14) The various persons entitled to submit comments 
should do so in writing, both in their own interests and in 
the interests of sound administration, without prejudice to 
their right to request a formal oral hearing, where appro-
priate, to supplement the written procedure. In urgent cases, 
however, the Commission must be enabled to proceed 
immediately to formal oral hearings of the notifying parties, 
of other parties involved or of third parties.

(15) It is necessary to define the rights of persons who are 
to be heard, to what extent they should be granted access 
to the Commission’s file and on what conditions they may 
be represented or assisted.

(16) When granting access to the file, the Commission 
should ensure the protection of business secrets and other 

confidential information. The Commission should be able 
to ask undertakings that have submitted documents or 
statements to identify confidential information.

(17) In order to enable the Commission to carry out a 
proper assessment of commitments offered by the noti-
fying parties with a view to rendering the concentra-
tion compatible with the common market, and to ensure 
due consultation with other parties involved, with third 
parties and with the authorities of the Member States as 
provided for in Regulation (EC) No 139-2004, in particular 
Article 18(1), 18(4), Article 19(1), 19(2), 19(3) and 19(5) 
thereof, the procedure and time-limits for submitting the 
commitments referred to in Article 6(2) and Article 8(2) 
of that Regulation should be laid down.

(18) It is also necessary to define the rules applicable to 
certain time limits set by the Commission.

(19) The Advisory Committee on Concentrations must 
deliver its opinion on the basis of a preliminary draft 
decision. It must therefore be consulted on a case after the 
inquiry in to that case has been completed. Such consulta-
tion does not, however, prevent the Commission from 
reopening an inquiry if need be.

Has adopted this regulation:

CHAPTER I - Scope

Article 1 Scope

This Regulation shall apply to the control of concentrations 
conducted pursuant to Regulation (EC) No 139-2004.

CHAPTER II - Notifications and other Submissions

Article 2 Persons entitled to submit notifications

1. Notifications shall be submitted by the persons or under-
takings referred to in Article 4(2) of Regulation (EC) 
No 139-2004.

2. Where notifications are signed by authorised external 
representatives of persons or of undertakings, such represen-
tatives shall produce written proof that they are authorised 
to act.

3. Joint notifications shall be submitted by a joint repre-
sentative who is authorised to transmit and to receive 
documents on behalf of all notifying parties.

Article 3 Submission of notifications

1. Notifications shall be submitted in the manner prescribed 
by Form CO as set out in Annex I. Under the conditions 
set out in Annex II, notifications may be submitted in 
Short Form as defined therein. Joint notifications shall be 
submitted on a single form.

2. The Form CO and the supporting documents shall be 
submitted to the Commission in the format and with the 
number of copies specified by the Commission from time 
to time in the Official Journal of the European Union. The 
notification shall be delivered to the address referred to in 
Article 23(1).

3. The supporting documents shall be either originals or 
copies of the originals; in the latter case the notifying parties 
shall confirm that they are true and complete.

4. Notifications shall be in one of the official languages of 
the Community. For the notifying parties, this language 
shall also be the language of the proceeding, as well as 
that of any subsequent proceedings relating to the same 
concentration. Supporting documents shall be submitted in 
their original language. Where the original language is not 
one of the official languages of the Community, a translation 
into the language of the proceeding shall be attached.

5. Where notifications are made pursuant to Article 57 
of the Agreement on the European Economic Area, they 
may also be submitted in one of the official languages of 
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the EFTA States or the working language of the EFTA 
Surveillance Authority. If the language chosen for the 
notifications is not an official language of the Community, 
the notifying parties shall simultaneously supplement all 
documentation with a translation into an official language 
of the Community. The language which is chosen for 
the translation shall determine the language used by the 
Commission as the language of the proceeding for the 
notifying parties.

Article 4 Information and documents to be provided

1. Notifications shall contain the information, including 
documents, requested in the applicable forms set out in 
Annexes I and II. The information shall be correct and 
complete.

2. The Commission may dispense with the obligation to 
provide any particular information in the notification, 
including documents, or with any other requirement speci-
fied in Annexes I and II where the Commission considers 
that compliance with those obligations or requirements is 
not necessary for the examination of the case.

3. The Commission shall without delay acknowledge in 
writing to the notifying parties or their representatives 
receipt of the notification and of any reply to a letter sent 
by the Commission pursuant to Article 5(2) and 5(3).

Article 5 Effective date of notification

1. Subject to paragraphs 2, 3 and 4, notifications shall 
become effective on the date on which they are received by 
the Commission.

2. Where the information, including documents, contained 
in the notification is incomplete in any material respect, 
the Commission shall inform the notifying parties or their 
representatives in writing without delay. In such cases, the 
notification shall become effective on the date on which 
the complete information is received by the Commission.

3. Material changes in the facts contained in the notifica-
tion coming to light subsequent to the notification which 

the notifying parties know or ought to know, or any new 
information coming to light subsequent to the notification 
which the parties know or ought to know and which would 
have had to be notified if known at the time of notification, 
shall be communicated to the Commission without delay. 
In such cases, when these material changes or new informa-
tion could have a significant effect on the appraisal of the 
concentration, the notification may be considered by the 
Commission as becoming effective on the date on which 
the relevant information is received by the Commission; 
the Commission shall inform the notifying parties or their 
representatives of this in writing and without delay.

4. Incorrect or misleading information shall be considered 
to be incomplete information.

5. When the Commission publishes the fact of the 
notification pursuant to Article 4(3) of Regulation (EC) 
No 139-2004, it shall specify the date upon which the noti-
fication has been received. Where, further to the application 
of paragraphs 2, 3 and 4 of this Article, the effective date of 
notification is later than the date specified in that publica-
tion, the Commission shall issue a further publication in 
which it shall state the later date.

Article 6 Specific provisions relating to reasoned submis-
sions, supplements and certifications

1. Reasoned submissions within the meaning of Article 4(4) 
and 4(5) of Regulation (EC) No 139-2004 shall contain the 
information, including documents, requested in accordance 
with Annex III to this Regulation.

2. Article 2, Article 3(1), third sentence, Article 3(2) to (5), 
Article 4, Article 5(1) to (4), Article 21 and Article 23 of 
this Regulation shall apply mutatis mutandis to reasoned 
submissions within the meaning of Article 4(4) 4(5) of 
Regulation (EC) No 139/2004.

Article 2, Article 3(1), third sentence, 3(2) to (5), Article 4, 
Article 5(1) to (4), Article 21 and Article 23 of this 
Regulation shall apply mutatis mutandis to supplements 
to notifications and certifications within the meaning of 
Article 10(5) of Regulation (EC) No 139-2004.

CHAPTER III - Time-Limits

Article 7 Beginning of time periods

Time periods shall begin on the working day, as defined in 
Article 24 of this Regulation, following the event to which 
the relevant provision of Regulation (EC) No 139-2004 
refers.

Article 8 Expiry of time periods

A time period calculated in working days shall expire at the 
end of its last working day.

A time period set by the Commission in terms of a calendar 
date shall expire at the end of that day.

Article 9 Suspension of time limit

1. The time limits referred to in Articles 9(4), Article 10(1) 
and 10(3) of Regulation (EC) No 139-2004 shall be 
suspended where the Commission has to take a deci-
sion pursuant to Article 11(3) or Article 13(4) of that 
Regulation, on any of the following grounds:
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(a) information which the Commission has requested 
pursuant to Article 11(2) of Regulation (EC) No 139-2004 
from one of the notifying parties or another involved party, 
as defined in Article 11 of this Regulation, is not provided 
or not provided in full within the time limit fixed by the 
Commission;

(b) information which the Commission has requested 
pursuant to Article 11(2) of Regulation (EC) No 139-2004 
from a third party, as defined in Article 11 of this Regulation, 
is not provided or not provided in full within the time limit 
fixed by the Commission owing to circumstances for which 
one of the notifying parties or another involved party, as 
defined in Article 11 of this Regulation, is responsible;

(c) one of the notifying parties or another involved party, 
as defined in Article 11 of this Regulation, has refused 
to submit to an inspection deemed necessary by the 
Commission on the basis of Article 13(1) of Regulation 
(EC) No 139-2004 or to cooperate in the carrying out of 
such an inspection in accordance with Article 13(2) of that 
Regulation;

(d) the notifying parties have failed to inform the 
Commission of material changes in the facts contained 
in the notification, or of any new information of the kind 
referred to in Article 5(3) of this Regulation.

2. The time limits referred to in Articles 9(4), Article 10(1) 
and 10(3) of Regulation (EC) No 139-2004 shall be 
suspended where the Commission has to take a decision 
pursuant to Article 11(3) of that Regulation, without 
proceeding first by way of simple request for information, 
owing to circumstances for which one of the undertakings 
involved in the concentration is responsible.

3. The time limits referred to in Articles 9(4), Article 10(1) 
and (3) of Regulation (EC) No 139-2004 shall be suspended:

(a) in the cases referred to in points (a) and (b) of para-
graph 1, for the period between the expiry of the time limit 
set in the simple request for information, and the receipt of 
the complete and correct information required by decision;

(b) in the cases referred to in point (c) of paragraph 1, for 
the period between the unsuccessful attempt to carry out 
the inspection and the completion of the inspection ordered 
by decision;

(c) in the cases referred to in point (d) of paragraph 1, for 
the period between the occurrence of the change in the 
facts referred to therein and the receipt of the complete 
and correct information.

(d) in the cases referred to in paragraph 2 for the period 
between the expiry of the time limit set in the decision 
and the receipt of the complete and correct information 
required by decision.

4. The suspension of the time limit shall begin on the 
working day following the date on which the event causing 
the suspension occurred. It shall expire with the end of the 
day on which the reason for suspension is removed. Where 
such a day is not a working day, the suspension of the time-
limit shall expire with the end of the following working day.

Article 10 Compliance with the time-limits

1. The time limits referred to in Article 4(4), fourth subpara-
graph, Article 9(4), Article 10(1) and (3), and Article 22(3) 
of Regulation (EC) No 139-2004 shall be met where the 
Commission has taken the relevant decision before the end 
of the period.

2. The time limits referred to in Article 4(4), second 
subparagraph, Article 4(5), third subparagraph, Article 9(2), 
Article 22(1), second subparagraph, and 22(2), second 
subparagraph, of Regulation (EC) No 139-2004 shall be 
met by a Member State concerned where that Member 
State, before the end of the period, informs the Commission 
in writing or makes or joins the request in writing, as the 
case may be.

3. The time limit referred to in Article 9(6) of Regulation 
(EC) No 139-2004 shall be met where the competent 
authority of a Member State concerned informs the under-
takings concerned in the manner set out in that provision 
before the end of the period.

CHAPTER IV - Exercise of the Right to be Heard; Hearings

Article 11 Parties to be heard

For the purposes of the rights to be heard pursuant to 
Article 18 of Regulation (EC) No 139-2004, the following 
parties are distinguished:

(a) notifying parties, that is, persons or undertakings submit-
ting a notification pursuant to Article 4(2) of Regulation 
(EC) No 139-2004;

(b) other involved parties, that is, parties to the proposed 
concentration other than the notifying parties, such as 

the seller and the undertaking which is the target of the 
concentration;

(c) third persons, that is natural or legal persons, including 
customers, suppliers and competitors, provided they 
demonstrate a sufficient interest within the meaning 
of Article 18(4), second sentence, of Regulation (EC) 
No 139-2004, which is the case in particular

– for members of the administrative or management bodies 
of the undertakings concerned or the recognised representa-
tives of their employees;
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– for consumer associations, where the proposed concentra-
tion concerns products or services used by final consumers.

(d) parties regarding whom the Commission intends to take 
a decision pursuant to Article 14 or Article 15 of Regulation 
(EC) No 139-2004.

Article 12 Decisions on the suspension of concentrations

1. Where the Commission intends to take a decision 
pursuant to Article 7(3) of Regulation (EC) No 139-2004 
which adversely affects one or more of the parties, it shall, 
pursuant to Article 18(1) of that Regulation, inform the 
notifying parties and other involved parties in writing of 
its objections and shall set a time limit within which they 
may make known their views in writing.

2. Where the Commission, pursuant to Article 18(2) of 
Regulation (EC) No 139-2004, has taken a decision referred 
to in paragraph 1 of this Article provisionally without 
having given the notifying parties and other involved parties 
the opportunity to make known their views, it shall without 
delay send them the text of the provisional decision and 
shall set a time limit within which they may make known 
their views in writing.

Once the notifying parties and other involved parties have 
made known their views, the Commission shall take a final 
decision repealing, amending or confirming the provisional 
decision. Where they have not made known their views 
in writing within the time limit set, the Commission’s 
provisional decision shall become final with the expiry of 
that period.

Article 13 Decisions on the substance of the case

1. Where the Commission intends to take a decision 
pursuant to Article 6(3) or Article 8(2) to (6) of Regulation 
(EC) No 139-2004, it shall, before consulting the Advisory 
Committee on Concentrations, hear the parties pursuant 
to Article 18(1) and (3) of that Regulation.

Article 12(2) of this Regulation shall apply mutatis mutandis 
where, in application of Article 18(2) of Regulation (EC) 
No 139-2004, the Commission has taken a decision 
pursuant to Article 8(5) of that Regulation provisionally.

2. The Commission shall address its objections in writing 
to the notifying parties.

The Commission shall, when giving notice of objections, set 
a time limit within which the notifying parties may inform 
the Commission of their comments in writing.

The Commission shall inform other involved parties in 
writing of these objections.

The Commission shall also set a time limit within which 
those other involved parties may inform the Commission 
of their comments in writing.

The Commission shall not be obliged to take into account 
comments received after the expiry of a time limit which 
it has set.

3. The parties to whom the Commission’s objections have 
been addressed or who have been informed of those objec-
tions may submit their comments on the objections. Any 
comments shall be submitted in writing within the time 
limit set. In their written comments, they may set out all 
facts and matters known to them which are relevant to 
their defence, and shall attach any relevant documents as 
proof of the facts set out. They may also propose that the 
Commission hear persons who may corroborate those facts. 
They shall submit their comments to the Commission at the 
address referred to in Article 23(1). The format in which the 
comments are to be submitted and the number of copies 
required shall be specified by the Commission from time 
to time in the Official Journal of the European Union. 
The Commission shall forward copies of such written 
comments without delay to the competent authorities of 
the Member States.

4. Where the Commission intends to take a decision 
pursuant to Article 14 or Article 15 of Regulation 
(EC) No  139-2004, it shall, before consulting the 
Advisory Committee on Concentrations, hear pursuant 
to Article 18(1) and (3) of that Regulation the parties 
regarding whom the Commission intends to take such a 
decision.

The procedure provided for in paragraph 2, first and 
second subparagraphs, and paragraph 3 shall apply, mutatis 
mutandis.

Article 14 Oral hearings

1. Where the Commission intends to take a decision 
pursuant to Article 6(3) or Article 8(2) to (6) of Regulation 
(EC) No 139-2004, it shall afford the notifying parties 
who have so requested in their written comments the 
opportunity to develop their arguments in a formal oral 
hearing. It may also, at other stages in the proceedings, 
afford the notifying parties the opportunity of expressing 
their views orally.

2. Where the Commission intends to take a decision 
pursuant to Article 6(3) or Article 8(2) to (6) of Regulation 
(EC) No 139-2004, it shall also afford other involved 
parties who have so requested in their written comments 
the opportunity to develop their arguments in a formal 
oral hearing. It may also, at other stages in the proceedings, 
afford other involved parties the opportunity of expressing 
their views orally.

3. Where the Commission intends to take a decision 
pursuant to Article 14 or Article 15 of Regulation (EC) 
No 139-2004, it shall afford parties on whom it proposes to 
impose a fine or periodic penalty payment the opportunity 
to develop their arguments in a formal oral hearing, if so 
requested in their written comments. It may also, at other 
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stages in the proceedings, afford such parties the opportu-
nity of expressing their views orally.

Article 15 Conduct of formal oral hearings

1. Formal oral hearings shall be conducted by the Hearing 
Officer in full independence.

2. The Commission shall invite the persons to be heard 
to attend the formal oral hearing on such date as it shall 
determine.

3. The Commission shall invite the competent authorities of 
the Member States to take part in any formal oral hearing.

4. Persons invited to attend shall either appear in person 
or be represented by legal representatives or by represen-
tatives authorised by their constitution as appropriate. 
Undertakings and associations of undertakings may also 
be represented by a duly authorised agent appointed from 
among their permanent staff.

5. Persons heard by the Commission may be assisted by 
their lawyers or other qualified and duly authorised persons 
admitted by the Hearing Officer.

6. Formal oral hearings shall not be public. Each person 
may be heard separately or in the presence of other persons 
invited to attend, having regard to the legitimate interest of 
the undertakings in the protection of their business secrets 
and other confidential information.

7. The Hearing Officer may allow all parties within the 
meaning of Article 11, the Commission services and the 

competent authorities of the Member States to ask ques-
tions during the formal oral hearing.

The Hearing Officer may hold a preparatory meeting with 
the parties and the Commission services, so as to facilitate 
the efficient organisation of the formal oral hearing.

8. The statements made by each person heard shall be 
recorded. Upon request, the recording of the formal oral 
hearing shall be made available to the persons who attended 
that hearing. Regard shall be had to the legitimate interest 
of the undertakings in the protection of their business 
secrets and other confidential information.

Article 16 Hearing of third persons

1. If third persons apply in writing to be heard pursuant 
to Article 18(4), second sentence, of Regulation (EC) 
No 139-2004, the Commission shall inform them in writing 
of the nature and subject matter of the procedure and shall 
set a time limit within which they may make known their 
views.

2. The third persons referred to in paragraph 1 shall make 
known their views in writing within the time limit set. The 
Commission may, where appropriate, afford such third 
parties who have so requested in their written comments 
the opportunity to participate in a formal hearing. It may 
also in other cases afford such third parties the opportunity 
of expressing their views orally.

3. The Commission may likewise invite any other natural or 
legal person to express its views, in writing as well as orally, 
including at a formal oral hearing.

CHAPTER V - Access to the file and treatment of confidential information

Article 17 Access to the file and use of documents

1. If so requested, the Commission shall grant access to the 
file to the parties to whom it has addressed a statement of 
objections, for the purpose of enabling them to exercise 
their rights of defence. Access shall be granted after the 
notification of the statement of objections.

2. The Commission shall, upon request, also give the other 
involved parties who have been informed of the objections 
access to the file in so far as this is necessary for the purposes 
of preparing their comments.

3. The right of access to the file shall not extend to confi-
dential information, or to internal documents of the 
Commission or of the competent authorities of the Member 
States. The right of access to the file shall equally not 
extend to correspondence between the Commission and the 
competent authorities of the Member States, between the 
competent authorities of the Member States and between 
the Commission and other competition authorities.

4. Documents obtained through access to the file pursuant 
to this Article may only be used for the purposes of the rele-
vant proceeding pursuant to Regulation (EC) No 139-2004.

Article 18 Confidential information

1. Information, including documents, shall not be commu-
nicated or made accessible by the Commission in so far as it 
contains business secrets or other confidential information 
the disclosure of which is not considered necessary by the 
Commission for the purpose of the procedure.

2. Any person which makes known its views or comments 
pursuant to Articles 12, Article 13 and Article 16 of this 
Regulation, or supplies information pursuant to Article 11 
of Regulation (EC) No 139-2004, or subsequently submits 
further information to the Commission in the course of the 
same procedure, shall clearly identify any material which 
it considers to be confidential, giving reasons, and provide 
a separate non-confidential version by the date set by the 
Commission.
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3. Without prejudice to paragraph 2, the Commission may 
require persons referred to in Article 3 of Regulation (EC) 
No 139-2004, undertakings and associations of undertak-
ings in all cases where they produce or have produced 
documents or statements pursuant to Regulation (EC) 
No 139-2004 to identify the documents or parts of docu-
ments which they consider to contain business secrets or 
other confidential information belonging to them and 
to identify the undertakings with regard to which such 
documents are to be considered confidential.

The Commission may also require persons referred to in 
Article 3 of Regulation (EC) No 139-2004, undertakings 
or associations of undertakings to identify any part of a 

statement of objections, case summary or a decision adopted 
by the Commission which in their view contains business 
secrets.

Where business secrets or other confidential information 
are identified, the persons, undertakings and associations 
of undertakings shall give reasons and provide a separate 
non-confidential version by the date set by the Commission.

4. If persons, undertakings or associations of undertakings 
fail to comply with paragraphs 2 or 3, the Commission may 
assume that the documents or statements concerned do not 
contain confidential information.

CHAPTER VI - Commitments offered by the undertakings concerned

Article 19 Time limits for submission of commitments

1. Commitments offered by the undertakings concerned 
pursuant to Article 6(2) of Regulation (EC) No 139-2004 
shall be submitted to the Commission within not more than 
20 working days from the date of receipt of the notification.

2. Commitments offered by the undertakings concerned 
pursuant to Article 8(2) of Regulation (EC) No 139-2004 
shall be submitted to the Commission within not more 
than 65 working days from the date on which proceedings 
were initiated.

Where the undertakings concerned first offer commitments 
within less than 55 working days from the date on which 
proceedings were initiated but submit a modified version 
of the commitments 55 or more working days from that 
date, the modified commitments shall be deemed to be 
new commitments for the purpose of applying the second 
sentence of Article 10(3) of Regulation (EC) No 139-2004.

Where pursuant to Article 10(3), second subparagraph, of 
Regulation (EC) No 139-2004 the period for the adop-
tion of a decision pursuant to Article 8(1), (2) and (3) is 
extended, the period of 65 working days for the submission 
of commitments shall automatically be extended by the 
same number of working days.

In exceptional circumstances, the Commission may accept 
commitments offered after the expiry of the time limit for 
their submission within the meaning of this paragraph 
provided that the procedure provided for in Article 19(5) 
of Regulation (EC) No 139-2004 is complied with.

3. Articles 7, 8 and 9 shall apply mutatis mutandis.

Article 20 Procedure for the submission of commitments

1. The commitments offered by the undertakings concerned 
pursuant to Article 6(2) or Article 8(2) of Regulation (EC) 
No 139-2004 shall be submitted to the Commission at the 
address referred to in Article 23(1) in the format and with 
the number of copies specified by the Commission from 

time to time in the Official Journal of the European Union. 
The Commission shall forward copies of such commitments 
without delay to the competent authorities of the Member 
States.

1a. In addition to the requirements set out in para-
graph 1, the undertakings concerned shall, at the same 
time as offering commitments pursuant to Article 6(2) or 
Article 8(2) of Regulation (EC) No 139-2004, submit one 
original of the information and documents prescribed by 
the Form RM relating to remedies (Form RM) as set out 
in Annex IV to this Regulation as well as the number of 
copies specified by the Commission from time to time in 
the Official Journal of the European Union. The informa-
tion submitted shall be correct and complete.

2. When offering commitments pursuant to Articles 6(2) or 
Article 8(2) of Regulation (EC) No 139-2004, the under-
takings concerned shall at the same time clearly identify 
any information which they consider to be confidential, 
giving reasons, and shall provide a separate non-confidential 
version.

Article 20a Trustees

1. The commitments offered by the undertakings concerned 
pursuant to Article 6(2) or Article 8(2) of Regulation (EC) 
No 139-2004 may include, at the own expense of the under-
takings concerned, the appointment of an independent 
trustee (or trustees) assisting the Commission in overseeing 
the parties’ compliance with the commitments or having 
a mandate to implement the commitments. The trustee 
may be appointed by the parties, after the Commission 
has approved its identity, or by the Commission. The 
trustee shall carry out its tasks under the supervision of 
the Commission.

2. The Commission may attach such trustee-related provi-
sions of the commitments as conditions and obligations 
pursuant to Article 6(2) or Article 8(2) of Regulation (EC) 
No 139-2004.
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CHAPTER VII - Miscellaneous Provisions

Article 21 Transmission of documents

1. The Commission may transmit documents and invitations 
to the addressees in any of the following ways:

(a) delivery by hand against receipt;

(b) registered letter with acknowledgement of receipt;

(c) fax with a request for acknowledgement of receipt;

(d) electronic mail with a request for acknowledgement 
of receipt.

2. Unless otherwise provided in this Regulation, paragraph 1 
also applies to the transmission of documents from the 
notifying parties, from other involved parties or from third 
parties to the Commission.

3. Where a document is sent by fax or by electronic mail, it 
shall be presumed that it has been received by the addressee 
on the day on which it was sent.

Article 22 Setting of time limits

In setting the time limits provided for pursuant to 
Article 12(1) and (2), Article 13(2) and Article 16(1), the 
Commission shall have regard to the time required for the 
preparation of statements and to the urgency of the case. 
It shall also take account of working days as well as public 
holidays in the country of receipt of the Commission’s 
communication.

Time limits shall be set in terms of a precise calendar date.

Article 23 Receipt of documents by the Commission

1. In accordance with the provisions of Article 5(1) of 
this Regulation, notifications shall be delivered to the 
Commission at the address of the Commission’s Directorate 
General for Competition as published by the Commission 
in the Official Journal of the European Union.

2. Additional information requested to complete notifica-
tions must reach the Commission at the address referred 
to in paragraph 1.

3. Written comments on Commission communications 
pursuant to Article 12(1) and (2), Article 13(2) and 

Article 16(1) of this Regulation must have reached the 
Commission at the address referred to in paragraph 1 before 
the expiry of the time limit set in each case.

4. Where the Commission specifies that documents 
submitted to it or any additional copies thereof are to be 
submitted electronically, it shall specify the format from 
time to time in the Official Journal of the European Union. 
Submissions sent by electronic mail shall be sent to the 
electronic mail address as published by the Commission 
from time to time in the Official Journal of the European 
Union.

Article 24 Definition of working days

The expression working days in Regulation (EC) 
No 139/2004 and in this Regulation means all days other 
than Saturdays, Sundays, and Commission holidays as 
published in the Official Journal of the European Union 
before the beginning of each year.

Article 25 Repeal and transitional provision

1. Without prejudice to paragraphs 2 and 3, Regulation 
(EC) No 447-98 is repealed with effect from 1 May 2004.

References to the repealed Regulation shall be construed 
as references to this Regulation.

2. Regulation (EC) No 447-98 shall continue to apply to 
any concentration falling within the scope of Regulation 
(EEC) No 4064-89.

3. For the purposes of paragraph 2, Sections 1 to 12 of the 
Annex to Regulation (EC) No 447-98 shall be replaced by 
Sections 1 to 11 of Annex I to this Regulation. In such cases 
references in those sections to the “EC Merger Regulation” 
and to the “Implementing Regulation” shall be read as refer-
ring to the corresponding provisions of Regulation (EEC) 
No 4064-89 and Regulation (EC) N° 447-98, respectively.

Article 26 Entry into force

This Regulation shall enter into force on 1 May 2004.

This Regulation shall be binding in its entirety and directly 
applicable in all Member States.
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44. Commission Notice No 2008/C 267/01 of 22 October 2008 on remedies 
acceptable under Council Regulation (EC) No 139/2004 and under Commission 
Regulation (EC) No 802/2004

I. Introduction

1. Council Regulation (EC) No 139/2004 of 20 January 
2004 on the control of concentrations between undertak-
ings 1 (hereinafter referred to as ‘the Merger Regulation’) 
in Articles 6(2) and 8(2) expressly provides that the 
Commission may decide to declare a concentration compat-
ible with the common market following modification by the 
parties 2, both before and after the initiation of proceedings. 
To that end, the Commission may attach to its decision 
conditions and obligations intended to ensure that the 
undertakings concerned comply with the commitments 
they have entered into vis-à-vis the Commission with a 
view to rendering the concentration compatible with the 
common market 3.

2. The purpose of this Notice is to provide guidance on 
modifications to concentrations, in particular commitments 
by the undertakings concerned to modify a concentra-
tion. Such modifications are more commonly described as 
‘remedies’ since their object is to eliminate the competition 
concerns 4 identified by the Commission. The guidance 
set out in this Notice reflects the Commission’s evolving 
experience with the assessment, acceptance and imple-
mentation of remedies under the Merger Regulation since 
its entry into force on 21 September 1990. The revision of 

the Commission’s 2001 Notice on remedies 5 is entailed 
by the entry into force of the recast Merger Regulation 
(EC) No 139/2004 6 and of Commission Regulation (EC) 
No 802-2004 (the ‘Implementing Regulation’) 7 on 1 May 
2004, case-law of the Court of Justice and the Court of 
First Instance, the conclusions drawn from the systematic ex 
post review of the Commission of past remedies case 8, and 
decisional practice of the Commission in cases involving 
remedies in recent years. The principles contained herein 
will be applied and further developed and refined by the 
Commission in individual cases. The guidance provided in 
this Notice is without prejudice to the interpretation which 
may be given by the Court of Justice or by the Court of First 
Instance of the European Communities.

3. This Notice sets out the general principles applicable to 
remedies acceptable to the Commission, the main types of 
commitments that may be accepted by the Commission in 
cases under the Merger Regulation, the specific require-
ments which proposals of commitments need to fulfil in 
both phases of the procedure, and the main requirements 
for the implementation of commitments. In any case, 
the Commission will take due account of the particular 
circumstances of the individual case.

II. General principles

4. Under the Merger Regulation, the Commission assesses 
the compatibility of a notified concentration with the 
common market on the basis of its effect on the structure 
of competition in the Community 9. The test for compat-
ibility under Article 2(2) and (3) of the Merger Regulation 
is whether or not a concentration would significantly 

impede effective competition in the common market or a 
substantial part of it, in particular as a result of the creation 
or strengthening of a dominant position. A concentration 
that significantly impedes effective competition as described 
above is incompatible with the common market and the 
Commission is required to prohibit it. For the creation 
of a joint venture, the Commission will also examine the 
concentration under Article 2(4) of the Merger Regulation. 
The principles set out in this Notice will generally also apply 
to remedies submitted to eliminate competition concerns 
identified under Article 2(4).

5. Where a concentration raises competition concerns in 
that it could significantly impede effective competition, in 
particular as a result of the creation or strengthening of 

1 OJ L 24, 29.1.2004, p. 1-22.
2 The references to ‘parties’ and ‘merging parties’ also cover situations 
with one notifying party.
3 Articles 6(2) and 8(2), second subparagraphs respectively. See also 
Recital 30 of the Merger Regulation which states that ‘where the under-
takings concerned modify a notified concentration, in particular by offering 
commitments with a view to rendering the concentration compatible 
with the common market, the Commission should be able to declare the 
concentration, as modified, compatible with the common market. Such 
commitments should be proportionate to the competition problem and 
entirely eliminate it’. Recital 30 further explains that ‘it is also appropriate 
to accept commitments before the initiation of proceedings where the 
competition problem is readily identifiable and can easily be remedied’.
4 Save where the contrary is indicated, in the following, the term ‘compe-
tition concerns’ corresponds, according to the stage of the procedure, to 
serious doubts or preliminary findings that the concentration is likely to 
significantly impede effective competition in the common market or in a 
substantial part of it, in particular as a result of the creation or strengthening 
of a dominant position.
5 Commission Notice on remedies acceptable under Council Regulation 
(EEC) No 4064-89 and under Commission Regulation (EC) No 447-98 (OJ 
C 68, 2.3.2001, p. 3).

6 Regulation replacing Council Regulation (EEC) No 4064-89 (OJ L 395, 
30.12.1989, corrected version in OJ L 257, 21.9.1990, p. 13.
7 Commission Regulation (EC) No 802-2004 of 7 April 2004 implementing 
Council Regulation (EC) No 139/2004 on the control of concentrations 
between undertakings (OJ L 133, 30.4.2004, p. 1). This Regulation replaces 
Commission Regulation (EC) No 447-98 implementing Council Regulation 
(EEC) No 4064-89 on the control of concentrations between undertakings 
(OJ L 61, 2.3.1998, p. 1).
8 DG COMP, Merger Remedies Study, October 2005.
9 Recital 6 of the Merger Regulation.
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a dominant position, the parties may seek to modify the 
concentration in order to resolve the competition concerns 
and thereby gain clearance of their merger. Such modifica-
tions may be fully implemented in advance of a clearance 
decision. However, it is more common that the parties submit 
commitments with a view to rendering the concentration 
compatible with the common market and that those commit-
ments are implemented following clearance.

6. Under the structure of the Merger Regulation, it is the 
responsibility of the Commission to show that a concen-
tration would significantly impede competition 10. The 
Commission communicates its competition concerns to 
the parties to allow them to formulate appropriate and 
corresponding remedies proposals 11. It is then for the 
parties to the concentration to put forward commitments; 
the Commission is not in a position to impose unilaterally 
any conditions to an authorisation decision, but only on 
the basis of the parties’ commitments 12. The Commission 
will inform the parties about its preliminary assessment of 
remedies proposals. If, however, the parties do not validly 
propose remedies adequate to eliminate the competition 
concerns, the only option for the Commission will be to 
adopt a prohibition decision 13.

7. The Commission has to assess whether the proposed 
remedies, once implemented, would eliminate the competi-
tion concerns identified. Only the parties have all the 
relevant information necessary for such an assessment, in 
particular as to the feasibility of the commitments proposed 
and the viability and competitiveness of the assets proposed 
for divestiture. It is therefore the responsibility of the parties 
to provide all such information available that is necessary 
for the Commission’s assessment of the remedies proposal. 
To this end, the Implementing Regulation obliges the 
notifying parties to provide, with the commitments, detailed 
information on the content of the commitments offered, 
the conditions for their implementation and showing their 
suitability to remove any significant impediment of effective 
competition, as set out in the annex to the Implementing 

Regulation (‘Form RM’). For commitments consisting in 
the divestiture of a business, parties have to describe in detail 
in particular how the business to be divested is currently 
operated. This information will enable the Commission to 
assess the viability, competitiveness and marketability of the 
business by comparing its current operation to its proposed 
scope under the commitments. The Commission can adapt 
the precise requirements to the information necessary in 
the individual case at hand and will be available to discuss 
the scope of the information required with the parties in 
advance of submission of Form RM.

8. Whereas the parties have to propose commitments 
sufficient to remove the competition concerns and submit 
the necessary information to assess them, it is for the 
Commission to establish whether or not a concentration, 
as modified by commitments validly submitted, must be 
declared incompatible with the common market because 
it leads, despite the commitments, to a significant impedi-
ment of effective competition. The burden of proof for 
a prohibition or authorisation of a concentration modified 
by commitments is therefore subject to the same criteria as 
an unmodified concentration 14.

Basic conditions for acceptable commitments

9. Under the Merger Regulation, the Commission only has 
power to accept commitments that are deemed capable of 
rendering the concentration compatible with the common 
market so that they will prevent a significant impediment of 
effective competition. The commitments have to eliminate 
the competition concerns entirely 15 and have to be compre-
hensive and effective from all points of view 16. Furthermore, 
commitments must be capable of being implemented 
effectively within a short period of time as the conditions 
of competition on the market will not be maintained until 
the commitments have been fulfilled.

10. Structural commitments, in particular divestitures, 
proposed by the parties will meet these conditions only in so 
far as the Commission is able to conclude with the requisite 
degree of certainty that it will be possible to implement 
them and that it will be likely that the new commercial 
structures resulting from them will be sufficiently workable 
and lasting to ensure that the significant impediment to 
effective competition will not materialise 17.

11. The requisite degree of certainty concerning the imple-
mentation of the proposed commitments may in particular 
be affected by risks in relation to the transfer of a business 
to be divested, such as conditions attached by the parties to 
the divestiture, third party rights in relation to the business 
or the risks of finding a suitable purchaser, as well as risks in 

14 See judgment of the CFI in Case T-87-05 EDP v Commission [2005] 
ECR II-3745, paragraphs 62 ff.
15 See recital 30 of the Merger Regulation and judgment of the CFI in Case 
T-282-02 Cementbouw v Commission [2006] ECR II-319, paragraph 307.
16 CFI, Case T-210-01 General Electrics v Commission [2005] ECR II-5575, 
paragraph 52; Case T-87-05 EDP v Commission [2005] ECR II-3745, 
paragraph 105.
17 CFI, Case T-210-01 General Electric v Commission [2005] ECR II-5575, 
paragraphs 555, 612.

10 In phase I and before the issuance of a Statement of Objections, 
this corresponds to serious doubts as to the significant impediment to 
effective competition.
11 The Merger Regulation provides for formal steps where the parties are 
informed of the competition concerns identified by the Commission (Article 
6(1) (c) decision, Statement of Objections). In addition, the DG COMPETITION 
Best Practices on the conduct of EC merger control proceedings foresee 
that ‘state of play’ meetings will normally be offered at key stages of the 
procedure where the Commission will explain its concerns to the parties in 
order to allow them to respond with remedies proposals.
12 Judgment of the CFI in Case T-210-01 General Electric v Commission 
[2005] ECR II-5575, paragraph 52; see judgment of the CFI in Case T-87-05 
EDP v Commission [2005] ECR II-3745, paragraph 105.
13 See Case COMP/M.2220 - GE/Honeywell of 3 July 2001, confirmed by 
judgment of the CFI in Case T-210-01 General Electric v Commission [2005] 
ECR II-5575, paragraph 555 et seq., 612 et seq.; Case COMP/M.3440 - 
EDP/ENI/GDP of 9 December 2004, confirmed by judgment of the CFI 
in Case T-87-05 EDP v Commission [2005] ECR II-3745, paragraphs 63 
et seq., 75 et seq.; Case IV/M.469 - MSG Media Service of 9 November 
1994; Case IV/M.490 - Nordic Satellite Distribution of 19 July 1995; Case 
IV/M.553-RTL/Veronica/Endemol of 20 September 1995; Case IV/M.993-
Bertelsmann/Kirch/Prèmiere of 27 May 1998; Case IV/M.1027 - Deutsche 
Telekom BetaResearch of 27 May 1998; Case IV/M.774 - St Gobain/
Wacker Chemie of 4 December 1996; Case IV/M.53 - Aerospatiale/Alenia/
De Havilland of 2 October 1991; Case IV/M.619-Gencor/Lonrho of 24 
April 1996, confirmed by judgment of the CFI in Case T-102-96 Gencor v 
Commission [1999] ECR II-753.
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relation to the degradation of the assets until the divestiture 
has taken place. It is incumbent on the parties to remove 
such uncertainties as to the implementation of the remedy 
when submitting it to the Commission 18.

12. In assessing the second condition, whether the proposed 
commitment will likely eliminate the competition concerns 
identified, the Commission will consider all relevant factors 
relating to the proposed remedy itself, including, inter alia, 
the type, scale and scope of the remedy proposed, judged by 
reference to the structure and particular characteristics of the 
market in which the competition concerns arise, including 
the position of the parties and other players on the market.

13. In order for the commitments to comply with these 
principles, there has to be an effective implementation and 
ability to monitor the commitments 19. Whereas divestitures, 
once implemented, do not require any further monitoring 
measures, other types of commitments require effective 
monitoring mechanisms in order to ensure that their effect 
is not reduced or even eliminated by the parties. Otherwise, 
such commitments would have to be considered as mere 
declarations of intention by the parties and would not 
amount to binding obligations, as, due to the lack of effec-
tive monitoring mechanisms, any breach of them could not 
result in the revocation of the decision according to the 
provisions of the Merger Regulation 20.

14. Where, however, the parties submit remedies proposals 
that are so extensive and complex that it is not possible for 
the Commission to determine with the requisite degree of 
certainty, at the time of its decision, that they will be fully 
implemented and that they are likely to maintain effective 
competition in the market, an authorisation decision cannot 
be granted 21. The Commission may reject such remedies in 
particular on the grounds that the implementation of the 
remedies cannot be effectively monitored and that the lack 
of effective monitoring diminishes, or even eliminates, the 
effect of the commitments proposed.

Appropriateness of different types of remedies

15. According to the case law of the Court, the basic aim of 
commitments is to ensure competitive market structures 22. 
Accordingly, commitments which are structural in nature, 
such as the commitment to sell a business unit, are, as a rule, 

preferable from the point of view of the Merger Regulation’s 
objective, inasmuch as such commitments prevent, durably, 
the competition concerns which would be raised by the 
merger as notified, and do not, moreover, require medium or 
long-term monitoring measures. Nevertheless, the possibility 
cannot automatically be ruled out that other types of commit-
ments may also be capable of preventing the significant 
impediment of effective competition 23.

16. The Commission stresses that the question of whether 
a remedy and, more specifically, which type of remedy is 
suitable to eliminate the competition concerns identified, 
has to be examined on a case-by-case basis.

17. Nevertheless, a general distinction can be made between 
divestitures, other structural remedies, such as granting 
access to key infrastructure or inputs on non-discriminatory 
terms, and commitments relating to the future behaviour 
of the merged entity. Divestiture commitments are the best 
way to eliminate competition concerns resulting from hori-
zontal overlaps, and may also be the best means of resolving 
problems resulting from vertical or conglomerate concerns 24. 
Other structural commitments may be suitable to resolve 
all types of concerns if those remedies are equivalent to 
divestitures in their effects, as explained in more detail 
below in paragraphs 61 et seq. Commitments relating to 
the future behaviour of the merged entity may be accept-
able only exceptionally in very specific circumstances 25. In 
particular, commitments in the form of undertakings not to 
raise prices, to reduce product ranges or to remove brands, 
etc., will generally not eliminate competition concerns 
resulting from horizontal overlaps. In any case, those types 
of remedies can only exceptionally be accepted if their 
workability is fully ensured by effective implementation 
and monitoring in line with the considerations set out in 
paragraphs 13-14, 66, 69, and if they do not risk leading to 
distorting effects on competition 26.

Procedure

18. The Commission may accept commitments in either 
phase of the procedure 27. However, given the fact that an 
in-depth market investigation is only carried out in phase II, 

23 ECJ, judgment in Case C-12-03 P Commission v Tetra Laval [2005] ECR 
I-987, paragraph 86; CFI, judgment of 25 March 1999 in Case T-102-96 
Gencor v Commission [1999] ECR II-753, paragraphs 319 et seq.; CFI, judg-
ment of 30 September 2003 in Case T-158-00 ARD v Commission [2003] 
ECR II-3825, paragraph 193; CFI in Case T-177-04 easyJet v Commission 
[2006] ECR II-1931, paragraph 182; CFI, judgment in Case T-87-05 EDP v 
Commission [2005] ECR II-3745, paragraph 101.
24 See divestiture of storage facilities in Case COMP/M.3868 - DONG/
Elsam/Energi E2 of 14 March 2006, paragraphs 170 et seq.; Case 
COMP/M.3696 - E.ON/MOL of 21 December 2005, paragraphs 735 
et seq., for an example of ‘ownership unbundling’ to eliminate struc-
tural links between the parties in the gas storage sector; further Case 
COMP/M.4314-Johnson&Johnson/Pfizer of 11 December 2006, Case 
COMP/M.4494-Evraz/Highveld of 20 February 2007.
25 See, in relation to conglomerate effects of a concentration, ECJ, 
judgment of 15 February 2005 in Case C-12-03 P Commission v Tetra Laval 
[2005] ECR I-987, paragraphs 85, 89.
26 For example, commitments regarding a certain pricing behaviour such 
as price caps which contain the risk to lead to an anticompetitive alignment 
of prices among competitors.
27 As foreseen in recital 30 of the Merger Regulation, the Commission 
will ensure transparency and effective consultation of Member States in 
both phases of the procedure.

18 Depending on the nature of the risks, specific safeguards may aim 
at compensating for them. For example, the risk arising from third party 
rights in relation to the assets to be divested may be compensated by the 
proposal of an alternative divestiture. Such safeguards will be discussed 
in more detail below.
19 CFI, Case T-177-04 easyJet v Commission [2006] ECR II-1931, paragraph 
188.
20 CFI, Case T-177-04 easyJet v Commission [2006] ECR II-1931, paragraph 
186 et seq.; CFI, judgment in Case T-87-05 EDP v Commission [2005] ECR 
II-3745, paragraph 72.
21 See, as an example for such a complex and inappropriate remedy, 
Case COMP/M.3440 - ENI/EDP/GDP of 9 December 2004; confirmed by 
CFI, judgment in Case T-87-05 EDP v Commission [2005] ECR II-3745, 
paragraph 102; Case COMP/M.1672-Volvo/Scania of 15 March 2000.
22 See recital 8 of the Merger Regulation; judgment of CFI in Case T-102-96 
Gencor v Commission [1999] ECR II-753, at paragraph 316; ECJ in Case 
C-12-03 P Commission v Tetra Laval [2005] ECR I-987, paragraph 86; 
judgment of CFI in Case T-158-00 ARD v Commission [2003] ECR II-3825, 
at paragraphs 192 et seq.
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commitments submitted to the Commission in phase I 
must be sufficient to clearly rule out ‘serious doubts’ within 
the meaning of Article 6(1) (c) of the Merger Regulation 28. 
Pursuant to Article 10(2) of the Merger Regulation, the 
Commission has to take a clearance decision as soon as 
the serious doubts referred to in Article 6(1) (c) of the 
Merger Regulation are removed as a result of commitments 
submitted by the parties. This rule applies to commitments 
proposed in phase II-proceedings before the Commission 
issues a Statement of Objections 29. If the Commission 
reaches the preliminary view that the merger leads to a 
significant impediment to effective competition and issues 
a Statement of Objections, the commitments must be 
sufficient to eliminate such a significant impediment to 
effective competition. 

19. Whilst commitments have to be offered by the parties, 
the Commission will ensure the enforceability of commit-
ments by making the authorisation of the merger subject to 
compliance with the commitments. A distinction must be 
made between conditions and obligations. The requirement 
for achievement of the structural change of the market is 
a condition – for example, that a business is to be divested. 
The implementing steps which are necessary to achieve this 
result are generally obligations on the parties, e.g. such as 
the appointment of a trustee with an irrevocable mandate 
to sell the business.

20. Where the undertakings concerned commit a breach 
of an obligation, the Commission may revoke clearance 
decisions issued either under Article 6(2) or Article 8(2) of 

the Merger Regulation, acting pursuant to Article 6(3) or 
Article 8(6), respectively. In case of a breach of an obligation, 
the parties may also be subject to fines and periodic penalty 
payments as provided in Article 14(2) (d) and 15(1) (c) 
respectively of the Merger Regulation. Where, however, a 
condition is breached, e.g. a business is not divested in the 
time-frame foreseen in the commitments or afterwards 
re-acquired, the compatibility decision is No longer appli-
cable. In such circumstances, the Commission may, first, 
take interim measures appropriate to maintain conditions 
of effective competition pursuant to Article 8(5) (b) of the 
Merger Regulation. Second, it may, if the conditions of 
Article 8(4) (b) are met, order any appropriate measure to 
ensure that the undertakings concerned dissolve the concen-
tration or take other restorative measures or, according to 
Article 8(7), take a decision pursuant to Article 8(1)-(3). In 
addition, the parties may also be subject to fines as provided 
in Article 14(2) (d).

21. The Commission services have issued Best Practice 
Guidelines for divestiture commitments, consisting of a 
Model Text for Divestiture Commitments and a Model 
Text for Trustee Mandates 30. These model texts are neither 
intended to provide an exhaustive coverage of all issues that 
may become relevant in all cases, nor are they legally binding 
upon parties in a merger procedure. They complement the 
present Notice as they outline the typical arrangements for 
divestiture commitments in a format which can be used by 
the parties. At the same time, the model texts leave the flex-
ibility to adapt them to the requirements of the specific case.

III. Different types of remedies

1. Divestiture of a business to a suitable purchaser

22. Where a proposed concentration threatens to signifi-
cantly impede effective competition the most effective way 
to maintain effective competition, apart from prohibition, 
is to create the conditions for the emergence of a new 
competitive entity or for the strengthening of existing 
competitors via divestiture by the merging parties.

1.1. Divestiture of a viable and competitive business

23. The divested activities must consist of a viable business 
that, if operated by a suitable purchaser, can compete 
effectively with the merged entity on a lasting basis and 
that is divested as a going concern 31. For the business to be 
viable, it may also be necessary to include activities which 
are related to markets where the Commission did not 

identify competition concerns if this is required to create 
an effective competitor in the affected markets 32.

24. In proposing a viable business for divestiture, it is 
necessary to take into account the uncertainties and risks 
related to the transfer of a business to a new owner. These 
risks may limit the competitive impact of the divested 
business, and, therefore, may lead to a market situation 
where the competition concerns at stake will not necessarily 
be eliminated.

Scope of the business to be divested

25. The business has to include all the assets which 
contribute to its current operation or which are necessary 
to ensure its viability and competitiveness and all personnel 
which is currently employed or which is necessary to ensure 
the business’ viability and competitiveness 33.

31 This includes, under certain conditions, businesses that have to 
be carved out from a party’s business or individual assets; see below 
paragraphs 35 ff.
32 Case IV/M.913-Siemens/Elektrowatt of 18 November 1997; Case 
IV/M.1578-Sanitec/Sphinx of 1 December 1999, at paragraph 255; 
Case COMP/M.1802 - Unilever/Amora-Maille of 8 March 2000; Case 
COMP/M.1990 - Unilever/Bestfoods of 28 September 2000.

28 Commitments in phase I can only be accepted in certain types of 
situations; see below in paragraph 81.
29 See, inter alia, Case COMP/M.2972 - DSM/Roche Vitamins of 23 July 
2003; Case COMP/M.2861 - Siemens/Drägerwerk/JV of 30 April 2003; 
Case IV/JV.15 -BT/AT & T of 30 March 1999; Case IV/M.1532 -BP Amoco/ 
Arco of 29 September 1999. Model Texts for divestiture commitments.
30 See website of DG COMP, released in May 2003, available at: http://
ec.europa.eu/comm/competition/mergers/legislation/legislation.html. The 
model texts may be continuously up-dated and, if there should be a need, 
further best practice guidelines in the field of remedies may be issued.
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26. Personnel and assets which are currently shared between 
the business to be divested and other businesses of the 
parties, but which contribute to the operation of the busi-
ness or which are necessary to ensure its viability and 
competitiveness, also have to be included. Otherwise, the 
viability and competitiveness of the business to be divested 
would be endangered. Therefore, the divested business has to 
contain the personnel providing essential functions for the 
business such as, for instance, group R & D and information 
technology staff even where such personnel is currently 
employed by another business unit of the parties – at least 
in a sufficient proportion to meet the on-going needs of the 
divested business. In the same way shared assets have to be 
included even if those assets are owned by or allocated to 
another business unit.

27. In order for the Commission to be able to identify the 
scope of the business to be divested, the parties have to 
include a precise definition of the scope of the divested 
business in the commitments (the ‘description of the busi-
ness’). The description of the business has to be adapted 
to the individual case at hand and should contain all the 
elements that are part of the business to be divested: 
tangible (e.g. R & D, production, distribution, sales and 
marketing activities) and intangible assets (such as intel-
lectual property rights, know-how and goodwill); licences, 
permits and authorisations by governmental organisations 
granted to the business; contracts, leases and commitments 
(e.g. arrangements with suppliers and customers) for the 
benefit of the business to be divested; and customer, credit 
and other records. In the description of the business, the 
parties have to include the personnel to be transferred in 
general terms, including staff seconded and temporary 
employees, and to insert a list of the key personnel, i.e. the 
personnel essential for the viability and competitiveness of 
the business. The transfer of those employees is without 
prejudice to the application of the Council Directives on 
collective redundancies 34; on safeguarding employees’ rights 
in the event of transfers of undertakings 35; and on informing 
and consulting employees 36 as well as national provisions 
implementing those Directives and other national laws. The 
remedy has to include a non-solicitation commitment by 
the parties with regard to the key personnel.

28. In the description of the business, the parties also have 
to set out the arrangements for the supply of products 
and services by them to the divested business or by the 
divested business to them. Such on-going relationships 
of the divested business may be necessary to maintain the 
full economic viability and competitiveness of the divested 
business for a transitional basis. The Commission will 
only accept such arrangements if they do not affect the 
independence of the divested business from the parties.

29. In order to avoid any misunderstanding about the busi-
ness to be divested, assets or personnel that are used within 
or employed by the business but that should not, according 
to the parties, be transferred with the divestiture, have to be 
expressly excluded by the parties in the commitments text. 
The Commission will only be able to accept such exclusion 
of assets or personnel if the parties can clearly show that 
this does not affect the viability and competitiveness of 
the business.

30. The business to be divested has to be viable as such. 
Therefore, the resources of a possible or even presumed 
future purchaser are not taken into account by the 
Commission at the stage of assessing the remedy. The situ-
ation is different if already during the procedure a sale and 
purchase agreement with a specific purchaser is concluded 
whose resources can be taken into account at the time of the 
assessment of the commitment. This situation will be dealt 
with in more detail below in paragraphs 56 ff.

31. Once a purchaser is identified after adoption of an 
authorisation decision, some of the assets or personnel 
included in the divested business may not be needed by 
the proposed purchaser. In the purchaser approval process, 
the Commission may, upon request by the parties, approve 
the divestiture of the business to the proposed purchaser 
without one or more assets or parts of the personnel if this 
does not affect the viability and competitiveness of the 
business to be divested after the sale, taking account of the 
resources of the proposed purchaser.

1.2. Stand-alone business and conditions for 
acceptability of alternatives

32. Normally, a viable business is a business that can operate 
on a stand-alone-basis, which means independently of the 
merging parties as regards the supply of input materials or 
other forms of cooperation other than during a transitory 
period.

33. The Commission has a clear preference for an existing 
stand-alone business. This may take the form of a pre-
existing company or group of companies, or of a business 
division which was not previously legally incorporated 
as such.

34. Where the competition concern results from a hori-
zontal overlap, the parties may be able to choose between 
two businesses. In cases involving a hostile bid, a commit-
ment to divest activities of the target company may, in 
such circumstances of limited information available to the 

33 Notifying parties will have to undertake in the commitments that the 
business to be divested includes all those assets and personnel. Where the 
detailed description of the business, to be provided by the parties as set 
out in paragraph 27, will at a later point in time appear to be incomplete 
in that respect and the parties do not complement the business with the 
necessary additional assets or personnel, the Commission may consider 
revoking the conditional clearance decision.
34 Council Directive 98-59-EC of 20 July 1998 on the approximation of 
the laws of the Member States relating to collective redundancies (OJ L 
225, 12.8.1998, p. 16).
35 Council Directive 2001-23-EC of 12 March 2001 on the approxima-
tion of the laws of the Member States relating to the safeguarding of 
employees’ rights in the event of transfers of undertakings, businesses or 
parts of undertakings or businesses (OJ L 82, 22.3.2001, p. 16).
36 Council Directive 94-45-EC of 22 September 1994 on the establishment 
of a European Works Council or a procedure in Community-scale undertak-
ings and Community-scale groups of undertakings for the purposes of 
informing and consulting employees (OJ L 254, 30.9.1994, p. 64); Directive 
2002-14-EC of the European Parliament and of the Council of 11 March 2002 
establishing a general framework for informing and consulting employees 
in the European Community (OJ L 80, 23.3.2002, p. 29).
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notifying parties about the business to be divested, increase 
the risk that this business might not, after a divestiture, 
result in a viable competitor which could effectively compete 
in the market on a lasting basis. It may therefore be more 
appropriate for the parties to propose to divest activities of 
the acquiring company in such scenarios.

Carve-outs

35. Even though normally the divestiture of an existing 
viable stand-alone business is required, the Commission, 
taking into account the principle of proportionality, may 
also consider the divestiture of businesses which have 
existing strong links or are partially integrated with busi-
nesses retained by the parties and therefore need to be 
‘carved out’ in those respects. In order to reduce the risks 
for the viability and competitiveness to a minimum in 
such circumstances, an option for the parties is to submit 
commitments proposing to carve out those parts of an 
existing business which do not necessarily have to be 
divested. In effect, an existing, stand-alone business is 
being divested in those circumstances although, by way of 
a ‘reverse carve-out’, the parties may carve-out the limited 
parts which they may keep.

36. In any case, the Commission will only be able to accept 
commitments which require the carve-out of a business if 
it can be certain that, at least at the time when the business 
is transferred to the purchaser, a viable business on a stand-
alone basis will be divested and the risks for the viability 
and competitiveness caused by the carve-out will thereby 
be reduced to a minimum. The parties therefore have to 
ensure, as set out in detail below in paragraph 113, that the 
carve-out is started in the interim period, i.e. the period 
between the adoption of the Commission decision up to the 
completion of the divestiture (meaning the legal and factual 
transfer of the business to the purchaser). Consequently, at 
the end of this period, a viable business on a stand-alone 
basis will be divested. If this should not be possible or if 
the carve-out should be particularly difficult, parties may 
provide the requisite degree of certainty for the Commission 
by proposing an up-front buyer solution, as further detailed 
below in paragraph 55.

Divestiture of assets, in particular of brands and 
licences

37. A divestiture consisting of a combination of certain 
assets which did not form a uniform and viable business in 
the past creates risks as to the viability and competitiveness 
of the resulting business. This is in particular the case if 
assets from more than one party are involved. Such an 
approach may be accepted by the Commission only if the 
viability of the business is ensured notwithstanding the fact 
that the assets did not form a uniform business in the past. 
This may be the case if the individual assets can already be 
considered a viable and competitive business 37. Similarly, 
only in exceptional cases a divestiture package including 
only brands and supporting production and/or distribu-
tion assets may be sufficient to create the conditions for 

effective competition 38. In such circumstances, the package 
consisting of brands and assets must be sufficient to allow 
the Commission to conclude that the resulting business will 
be immediately viable in the hands of a suitable purchaser.

38. Divestitures of a business generally appear preferable 
to the granting of licenses to IP rights, as the granting of 
a license involve more uncertainties, will not enable the 
licensee to compete immediately in the market, requires an 
on-going relationship with the parties which may allow the 
licensor to influence the licensee in its competitive behav-
iour and may give rise to disputes between the licensor and 
the licensee over the scope and the terms and conditions of 
the license. The granting of a license will therefore generally 
not be considered appropriate where a divestiture of a busi-
ness seems feasible. Where the competition concerns arise 
from the market position held for such a technology or such 
IP rights, a divestiture of the technology or the IP rights is 
the preferable remedy as it eliminates a lasting relationship 
between the merged entity and its competitors 39. However, 
the Commission may accept licensing arrangements as an 
alternative to divestiture where, for instance, a divestiture 
would impede efficient, on-going research or where a 
divestiture would be impossible due to the nature of the 
business 40. Such licences will have to enable the licensee to 
compete effectively with the parties in a similar way as if a 
divestiture had taken place. They will normally be exclusive 
licences and have to be without any field-of-use and any 
geographical restrictions on the licensee. Where there might 
be any uncertainty as regards the scope of the licence or its 
terms and conditions, the parties will have to divest the 
underlying IP right, but may obtain a licence back. If there 
is uncertainty that the license will actually be granted to a 
suitable licensee, the parties may consider to propose an 
up-front licensee or a fix-it-first solution according to the 
considerations set out below in paragraphs 56, in order 
to enable the Commission to conclude with the requisite 
degree of certainty that the remedy will be implemented 41. 

Re-branding

39. In exceptional cases, the Commission has accepted 
commitments to grant an exclusive, time-limited licence 
for a brand with the purpose of allowing the licensee to 
re-brand the product in the period foreseen. After the first 
licence phase of these so-called re-branding commitments, 
the parties commit in a second phase to abstain from any 

37 Case COMP/M.1806 - AstraZeneca/Novartis of 26 July 2000; 
COMP/M.1628 - TotalFina/Elf of 9 February 2000; Case IV/M.603-Crown 
Cork & Seal/CarnaudMetalbox of 14 November 1995.
38 Case COMP/M.2544 - Masterfoods/Royal Canin of 15 February 2002; 
Case COMP/M.2337 - Nestlé/Ralston Purina of 27 July 2001; Case IV/M.623 
- Kimberly-Clark/Scott Paper of 16 January 1996; Case COMP/M.3779 - 
Pernod Ricard/Allied Domecq of 24 June 2005.
39 See Case COMP/M.2972 - DSM/Roche Vitamins of 23 July 2003; 
Case IV/M.1378 - Hoechst/Rhône-Poulenc of 9 August 1999; Case 
COMP/M.1601-Allied Signal/Honeywell of 1 December 1999; Case 
COMP/M.1671 -Dow/UCC of 3 May 2000.
40 Case COMP/M.2949 - Finmeccanica/Alenia Telespazio of 30 October 
2002; Case COMP/M.3593 - Apollo/Bakelite of 11 April 2005, commitment 
on carbon bond refractory licence; for cases from the pharmaceutical 
industry see Case COMP/M.2972-DSM/Roche Vitamins of 23 July 2003; 
Case IV/M.555-Glaxo/Wellcome of 28 February 1995.
41 Case COMP/M.2972-DSM/Roche Vitamins of 23 July 2003.
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use of the brand (blackout phase). The goal of such commit-
ments is to allow the licensee to transfer the customers 
from the licensed brand to its own brand in order to create 
a viable competitor, without the licensed brand being 
permanently divested.

40. A re-branding remedy carries substantially higher 
risks for restoring effective competition than a divestiture, 
including the divestiture of a brand as there is considerable 
uncertainty whether the licensee will succeed in establishing 
itself as an active competitor in the market on the basis 
of the re-branded product. A re-branding remedy may 
be acceptable in circumstances where the brand at stake 
is widely used and a high proportion of its turnover is 
generated in markets outside those in which competition 
concerns have been identified 42. In those circumstances, 
a re-branding remedy has to be defined in such a way as 
to ensure that the granting of the licence will effectively 
maintain competition in the market on a lasting basis 
and that the licensee will be an effective competitor after 
re-branding the products.

41. As the success of re-branding commitments is substan-
tially linked to the viability of the licensed brand a number 
of preconditions have to be met for the design of such 
commitments. Firstly, the brand to be transferred must be 
well-known and one of considerable strength to guarantee 
both immediate viability of the licensed brand and its 
economic survival in the re-branding period. Secondly, part 
of the assets related to the production or the distribution 
of the products marketed under the licensed brand or 
the transfer of know-how may be necessary to ensure the 
viability of the remedy 43. Thirdly, the licence has to be 
exclusive and normally comprehensive, i.e. not limited to 
a certain range of products within a specific market, and 
has to include the intellectual property rights to ensure 
that customers will acknowledge the familiarity of the 
re-branded product. The parties will not be allowed to use 
similar words or signs as this could undermine the effect of 
the re-branding exercise 44. Fourthly, both the licence and 
the black-out period have to be sufficiently long, account 
being taken of the particularities of the case, so that the 
re-branding remedy is in its effects similar to a divestiture 45.

42. The identity of the potential licensee will be a key factor 
for the success of the commitment. If there is uncertainty 
that a number of suitable licensees are available, being able 
and having strong incentives to carry out the re-branding 
exercise, the parties may consider proposing an up-front or 
fix-it-first solution, in line with the considerations set out 
in paragraph 53 below.

1.3. Non-reacquisition clause

43. In order to maintain the structural effect of a remedy, 
the commitments have to foresee that the merged entity 
cannot subsequently acquire influence 46 over the whole or 
parts of the divested business.

The commitments will normally have to foresee that 
No re-acquisition of material influence is possible for a 
significant period, generally of 10 years. However, the 
commitments can also provide for a waiver allowing the 
Commission to relieve the parties from this obligation if 
it subsequently finds that the structure of the market has 
changed to such an extent that the absence of influence 
over the divested business is No longer necessary to render 
the concentration compatible with the common market. 
Even in the absence of an explicit clause, a re-acquisition 
of the business would violate an implicit obligation on the 
parties under the commitments as this would affect the 
effectiveness of the remedies.

1.4. Alternative divestiture commitments: Crown 
Jewels

44. In certain cases, the implementation of the parties’ 
preferred divestiture option (of a viable business solving 
the competition concerns) might be uncertain in view, for 
example, of third parties’ preemption rights or uncertainty as 
to the transferability of key contracts, intellectual property 
rights, or the uncertainty of finding a suitable purchaser. 
Nevertheless, the parties may consider that they would be 
able to divest this business to a suitable purchaser within a 
very short time period.

45. In such circumstances, the Commission cannot take 
the risk that, in the end, effective competition will not 
be maintained. Accordingly, the Commission will only 
accept such divestiture commitments under the following 
conditions: (a) absent the uncertainty, the first divestiture 
proposed in the commitments would consist of a viable 
business, and (b) the parties will have to propose a second 
alternative divestiture which the parties will be obliged 
to implement if they are not able to implement the first 
commitment within the given time frame for the first 
divestiture 47. Such an alternative commitment normally has 
to be a ‘crown jewel’ 48, i.e. it should be as least as good as 

45 For example taking into account the life cycle of products, c.f. 
COMP/M.2621 - SEB/Moulinex of 8 January 2002, paragraph 141, where 
effectively the duration of the commitments covered a period equal to 
about three product life cycles; confirmed by judgment of CFI in Case 
T-119-02 Royal Philips Electronics NV v Commission [2003] ECR II-1433, 
paragraphs 112 et seq.
46 An influence by the previous owner of the business in the competitive 
behaviour of the divested business risking to frustrate the objective of 
the remedy.

42 However, even in these conditions a divestiture of the brand may 
be more appropriate, especially if the resulting split in the ownership of 
the brand corresponds to common practice in the industry, see for the 
pharmaceutical industry Case COMP/M.3544 - Bayer Healthcare/Roche 
(OTC) of 19 November 2004, paragraph 59 concerning the divestiture of 
the Desenex brand.
43 COMP/M.3149 - Procter&Gamble/Wella paragraph 60; IV/M.623 - 
Kimberly-Clark/Scott Paper of 16 January 1996, paragraph 236(i). This is 
particularly important during the licence phase in which the licensee has to 
prepare for the launch of a new competitive brand. Such a launch of a new 
brand appears to not be feasible if the purchaser had to spend considerable 
resources on the production process, marketing and distribution of the 
licensed brand; COMP/M.2337 - Nestlé/Ralston Purina of 27 July 2001, 
paragraphs 67 et seq.; COMP/M.2621-SEB/Moulinex of 8 January 2002, 
paragraph 140.
44 COMP/M.3149 - Procter&Gamble/Wella of 30 July 2003, paragraph 
61; COMP/M.2337 - Nestlé/Ralstone Purina of 27 July 2001, paragraph 
68; COMP/M.2621 - SEB/Moulinex of 8 January 2002, paragraph 141; 
IV/M.623 - Kimberly-Clark/Scott Paper of 16 January 1996, paragraph 
236(ii).
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the first proposed divestiture in terms of creating a viable 
competitor once implemented, it should not involve any 
uncertainties as to its implementation and it should be 
capable of being implemented quickly in order to avoid 
that the overall implementation period exceeds what would 
normally be regarded as acceptable in the conditions of the 
market in question. In order to limit the risks in the interim 
period, it is indispensable that interim preservation and 
holding separate measures apply to all assets included in 
both divestiture alternatives. Furthermore, the commitment 
has to establish clear criteria and a strict timetable as to how 
and when the alternative divestiture obligation will become 
effective and the Commission will require shorter periods 
for its implementation.

46. If there is uncertainty as to the implementation of 
the divestiture due to third party rights or as to finding a 
suitable purchaser crown jewel commitments and up-front 
buyers as discussed below in paragraphs 54 address the same 
concerns, and the parties may therefore choose between 
both structures.

1.5. Transfer to a suitable purchaser

47. The intended effect of the divestiture will only be 
achieved if and once the business is transferred to a suitable 
purchaser in whose hands it will become an active competi-
tive force in the market. The potential of a business to attract 
a suitable purchaser is an important element already of the 
Commission’s assessment of the appropriateness of the 
proposed commitment 49. In order to ensure that the busi-
ness is divested to a suitable purchaser, the commitments 
have to include criteria to define its suitability which will 
allow the Commission to conclude that the divestiture 
of the business to such a purchaser will likely remove the 
competition concerns identified.

(a) Suitability of a purchaser

48. The standard purchaser requirements are the following:

– the purchaser is required to be independent of and uncon-
nected to the parties,

– the purchaser must possess the financial resources, proven 
relevant expertise and have the incentive and ability to 
maintain and develop the divested business as a viable and 
active competitive force in competition with the parties and 
other competitors, and

– the acquisition of the business by a proposed purchaser 
must neither be likely to create new competition problems 
nor give rise to a risk that the implementation of the 
commitments will be delayed. Therefore, the proposed 
purchaser must reasonably be expected to obtain all 

necessary approvals from the relevant regulatory authorities 
for the acquisition of the business to be divested.

49. The standard purchaser requirements may have to be 
supplemented on a case-by-case basis. An example is the 
requirement, where appropriate, that the purchaser should 
be an industrial, rather than a financial purchaser 50. The 
commitments will normally contain such a clause where, 
due to the specific circumstances of the case, a financial 
buyer might not be able or might not have the incen-
tives to develop the business as a viable and competitive 
force in the market even considering that it could obtain 
the necessary management expertise (e.g. by recruiting 
managers experienced in the sector at stake) and therefore 
the acquisition by a financial buyer would not remove the 
competition concerns with sufficient certainty.

(b) Identification of a suitable purchaser

50. In general, there are three ways to ensure that the busi-
ness is transferred to a suitable purchaser. First, the business 
is transferred within a fixed time-limit after adoption 
of the decision to a purchaser which is approved by the 
Commission on the basis of the purchaser requirements. 
Second, in addition to the conditions set out for the first 
category, the commitments foresee that the parties may 
not complete the notified operation before having entered 
into a binding agreement with a purchaser for the business, 
approved by the Commission (so-called ‘up-front-buyer’). 
Third, the parties identify a purchaser for the business 
and enter into a binding agreement already during the 
Commission’s procedure 51 (so-called ‘fix-it-first’ 52 remedy). 
The main difference between the two latter options is that in 
the case of an up-front buyer, the identity of the purchaser 
is not known to the Commission prior to the authorisation 
decision.

51. The choice of the category depends on the risks involved 
in the case and therefore on the measures which enable 
the Commission to conclude with the requisite degree of 
certainty that the commitment will be implemented. This 
will depend on the nature and the scope of the business 
to be divested, the risks of degradation of the business in 
the interim period up to divestiture and any uncertainties 
inherent in the transfer and implementation, in particular 
the risks of finding a suitable purchaser.

1. Sale of the divested business within a fixed time-
limit after the decision

52. In the first category, the parties may proceed with the 
sale of the divested business on the basis of the purchaser 
requirements within a fixed time-limit after the adoption 
of the decision. This procedure is likely to be appropriate in 

50 See commitments in Case COMP/M.2621 - SEB/Moulinex of 8 January 
2002, which foresee that the licensee needs to have its own trademark 
used in the sector concerned. Certain markets may require a sufficient 
degree of recognition by customers for a purchaser to be able to translate 
the business to be divested into a competitive force on the market.
51 The transfer of the business may be implemented after the Commission 
decision.
52 This terminology might be used differently in other jurisdictions.

47 See judgment of the CFI in Case T-210-01 General Electric v 
Commission [2005] ECR II-5575, paragraph 617; COMP/M.1453-AXA/
GRE of 8 April 1999.
48 The alternative may consist of an entirely different business or, in case 
of uncertainty as to finding a suitable buyer, of additional businesses and 
assets that are added to the initial package.
49 Case IV/M.913-Siemens/Elektrowatt of 18 November 1997.
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the majority of cases, provided that a number of purchasers 
can be envisaged for a viable business and that No specific 
issues complicate or stand in the way of the divestiture. 
Where the purchaser needs to have special qualifications, 
this procedure may be appropriate if there are sufficient 
interested potential purchasers available which fulfil the 
specific purchaser requirements to be included in the 
commitments in such cases. In these circumstances the 
Commission may be able to conclude that the divestiture 
will be implemented and that there are No reasons for 
the implementation of the notified concentration to be 
suspended after the Commission decision.

2. Up-front buyer

53. There are cases where only the proposal of an up-front 
buyer will allow the Commission to conclude with the 
requisite degree of certainty that the business will be effec-
tively divested to a suitable purchaser. The parties therefore 
have to undertake in the commitments that they are not 
going to complete the notified operation before having 
entered into a binding agreement with a purchaser for the 
divested business, approved by the Commission 53.

54. First, this concerns cases where there are considerable 
obstacles for a divestiture, such as third party rights, or 
uncertainties as to finding a suitable purchaser 54. In such 
cases, an up-front buyer will allow the Commission to 
conclude with the requisite degree of certainty that the 
commitments will be implemented, as such a commit-
ment creates greater incentives for the parties to close 
the divestiture in order to be able to complete their own 
concentration. In these circumstances, parties may choose 
between proposing an up-front buyer and an alternative 
divestiture commitment, as set out above in paragraph 46.

55. Second, an up-front buyer may be necessary in cases 
which cause considerable risks of preserving the competi-
tiveness and saleability of the divestment business in the 
interim period until divestiture. This category comprises 
cases where the risks of a degradation of the divestment 
business appear to be high, in particular due to a risk of 
losing employees being key for the business, or where the 
interim risks are increased as the parties are not able to 
undertake the carve-out process in the interim period, but 
the carve-out process can only take place once a sales and 
purchase agreement with a purchaser is entered into. The 
up-front buyer provision may accelerate the transfer of the 
business to be divested - given the increased incentives for 
the parties to close the divestiture in order to be able to 
complete their own concentration - to such an extent that 
the commitments may allow the Commission to conclude 
with the requisite degree of certainty that those risks are 
limited and the divestiture will be effectively implemented 55.

3. Fix-it-first remedies

56. The third category involves cases where the parties 
identify and enter into a legally binding agreement with 
a buyer outlining the essentials of the purchase during the 
Commission procedure 56. The Commission will be able 
to decide in the final decision whether the transfer of the 
divested business to the identified purchaser will remove 
the competition concerns. If the Commission authorises 
the notified concentration, No additional Commission 
decision for the purchaser approval will be needed and the 
closing of the sale of the divested business may take place 
shortly afterwards.

57. The Commission welcomes fix-it-first remedies in 
particular in cases where the identity of the purchaser is 
crucial for the effectiveness of the proposed remedy. This 
concerns cases where, given the circumstances, only very 
few potential purchasers can be considered suitable, in 
particular as the divested business is not a viable business 
in itself, but its viability will only be ensured by specific 
assets of the purchaser, or where the purchaser needs to 
have specific characteristics in order for the remedy to 
solve the competition concerns 57. If the parties choose to 
enter into a binding agreement with a suitable purchaser 
during the procedure by way of a fix-it-first solution, the 
Commission can in those circumstances conclude with the 
requisite degree of certainty that the commitments will be 
implemented with a sale to a suitable purchaser. In these 
situations, an ‘upfront buyer’ solution containing specific 
requirements as to the suitability of a buyer will generally 
be considered equivalent and acceptable.

2. Removal of links with competitors

58. Divestiture commitments may also be used for removing 
links between the parties and competitors in cases where 
these links contribute to the competition concerns raised by 
the merger. The divestiture of a minority shareholding in a 
joint venture may be necessary in order to sever a structural 
link with a major competitor 58, or, similarly, the divestiture 
of a minority shareholding in a competitor 59.

59. Although the divestiture of such stakes is the preferable 
solution, the Commission may exceptionally accept the 
waiving of rights linked to minority stakes in a competitor 
where it can be excluded, given the specific circumstances 

55 See Case COMP/M.2060-Bosch/Rexroth of 13 December 2000, 
paragraph 95.
56 Such agreements are normally conditional to the final Commission 
decision accepting the remedy in question.
57 See Case COMP/M.3916 -T-Mobile Austria/tele.ring of April 2006, 
the divestiture of certain mobile telephony sites and frequencies, not 
constituting a viable business, could only take place to a competitor 
which was likely to play a similar role in the market as tele.ring; Case 
COMP/M.4000 - Inco/Falconbridge of 4 July 2006, the divestiture of a 
nickel processing business could only take place to a competitor vertically 
integrated into the supply of nickel; Case COMP/M.4187 - Metso/Aker 
Kvaerner of 12 December 2006, only one purchaser was suitable for 
acquiring the businesses to be divested as it was the only one with the 
necessary know-how and the necessary presence in neighbouring markets; 
Case COMP/M.3436-Continental/Phoenix of 26 October 2004, only the 
partner in the distribution joint venture was able to render the divested 
business viable; Case COMP/M.3136-GE/Agfa of 5 December 2003.

53 Case COMP/M.3796-Omya/Huber PCC of 19 July 2006; Case COMP/
M.2972-DSM/Roche Vitamins of 23 July 2003; Case COMP/M.2060 
- Bosch/Rexroth of 13 December 2000; Case COMP/M.2337 - Nestlé/
Ralston Purina of 27 July 2001; Case COMP/M.2544 - Masterfoods/Royal 
Canin of 15 February 2002; Case COMP/M.2947 - Verbund/Energie Allianz 
of 11 June 2003.
54 See Case COMP/M.2060-Bosch/Rexroth of 13 December 2000, 
paragraph 92.



546

EuropEan CompEtition Law Commission Notice No 2008/C 267/01

of the case, that the financial gains derived from a minority 
shareholding in a competitor would in themselves raise 
competition concerns 60. In such circumstances, the parties 
have to waive all the rights linked to such a shareholding 
which were relevant for behaviour in terms of competition, 
such as representations on the board, veto rights and also 
information rights 61. The Commission may only be able to 
accept such a severing of the link with a competitor if those 
rights are waived comprehensively and in a permanent way 62.

60. Where competition concerns result from agreements 
with companies supplying the same products or providing 
the same services, a suitable remedy may be the termination 
of the respective agreement, such as distribution agree-
ments with competitors 63 or agreements resulting in the 
coordination of certain commercial behaviour 64. However, 
the termination of a distribution agreement alone will only 
remove the competition concerns if it is ensured that the 
product of a competitor will also be distributed in the future 
and exercise effective competitive pressure on the parties. 

3. Other remedies

61. Whilst being the preferred remedy, divestitures or 
the removal of links with competitors are not the only 
remedy possible to eliminate certain competition concerns. 
However, divestitures are the benchmark for other remedies 
in terms of effectiveness and efficiency. The Commission 
therefore may accept other types of commitments, but only 
in circumstances where the other remedy proposed is at least 
equivalent in its effects to a divestiture 65.

Access remedies

62. In a number of cases, the Commission has accepted 
remedies foreseeing the granting of access to key infrastruc-
ture, networks, key technology, including patents, know-how 
or other intellectual property rights, and essential inputs. 
Normally, the parties grant such access to third parties on 
a non-discriminatory and transparent basis.

63. Commitments granting access to infrastructure and 
networks may be submitted in order to facilitate market 
entry by competitors. They may be acceptable to the 
Commission in circumstances where it is sufficiently clear 

that there will be actual entry of new competitors that 
would eliminate any significant impediment to effective 
competition 66. Other examples of access commitments are 
commitments granting access to pay-TV platforms 67 and to 
energy via gas release programs 68. Often, a sufficient reduc-
tion of entry barriers is not achieved by individual measures, 
but by a package comprising a combination of divestiture 
remedies and access commitments or a commitments 
package aimed at overall facilitating entry of competitors by 
a whole range of different measures. If those commitments 
actually make the entry of sufficient new competitors timely 
and likely, they can be considered to have a similar effect 
on competition in the market as a divestiture. If it cannot 
be concluded that the lowering of the entry barriers by the 
proposed commitments will likely lead to the entry of new 
competitors in the market, the Commission will reject such 
a remedies package 69.

64. Commitments granting non-discriminatory access to 
infrastructure or networks of the merging parties may also 
be submitted in order to ensure that competition is not 
significantly impeded as a result of foreclosure. In past 
Commission decisions, commitments have foreseen the 
granting of access to pipelines 70 and to telecom or similar 
networks 71. The Commission will only accept such commit-
ments if it can be concluded that these commitments will 
be effective and competitors will likely use them so that 
foreclosure concerns will be eliminated. In specific cases, 
it may be appropriate to link such a commitment with 
an up-front or fix-it-first provision in order to allow the 
Commission to conclude with the requisite degree of 
certainty that the commitment will be implemented 72.

65. Similarly, the control of key technology or IP rights 
may lead to concerns of foreclosure of competitors which 
depend on the technology or IP rights as essential input 
for the activities in a downstream market. This, for example, 
concerns cases where competition problems arise as the 

66 See judgment of the CFI in Case T-177/04 easyJet v Commission [2006] 
ECR II-1931, at paragraphs 197 et seq.
67 See Case COMP/M.2876 - Newscorp/Telepiù of 2 April 2003, para-
graphs 225 et seq., where the commitments package included access 
of competitors to all essential elements of a pay-TV network, such as 
1. access to the necessary content; 2. access to the technical platform 
as well as 3. access to the necessary technical services. Similarly, in 
Case COMP/JV.37 -BskyB/Kirch Pay TV of 21 March 2000, confirmed by 
judgment of CFI in Case T-158-00 ARD v Commission [2003] ECR II-3825, 
the Commission accepted a commitments package which allowed other 
operators comprehensive access to the pay-TV market.
68 See Case COMP/M.3696 - E.ON/MOL of 21 December 2005; Case 
COMP/M.3868 - DONG/Elsam/Energi E2 of 14 March 2006.
69 In air transport mergers, a mere reduction of barriers to entry by a 
commitment of the parties to offer slots on specific airports may not 
always be sufficient to ensure the entry of new competitors on those routes 
where competition problems arise and to render the remedy equivalent 
in its effects to a divestiture.
70 Case COMP/M.2533-BP/E.ON of 20 December 2001, access to 
pipelines in addition to divestiture of shares in a pipeline company; Case 
COMP/M.2389-Shell/DEA of 20 December 2001, access to an ethylene 
import terminal.
71 For access to telecom networks, see Case COMP/M.2803-Telia/Sonera 
of 10 July 2002; Case IV/M.1439-Telia/Telenor of 13 October 1999; Case 
COMP/M.1795 - Vodafone/Mannesmann of 12 April 2000. See also Case 
COMP/M.2903 -DaimlerChrysler/Deutsche Telekom/JV of 30 April 2003, 
where the Commission accepted a commitments package to grant third 
parties access to a telematics network and to reduce the entry barriers 
by allowing them to use parts of a telematics device, designed for toll 
collection, provided by the parties.

58 Case IV/M.942-VEBA/Degussa of 3 December 1997.
59 Case COMP/M.3653-Siemens/VATech of 13 July 2005, paragraphs 
491, 493 ff.
60 See Case COMP/M.3653-Siemens/VA Tech of 13 July 2005, paragraphs 
327 ff., where effects from the minority stake in financial respect could 
be excluded as a put option for the sale of this stake had already been 
exercised.
61 Case COMP/M.4153-Toshiba/Westinghouse of 19 September 2006.
62 See Case COMP/M.3440-ENI/EDP/GDP of 9 December 2004, para-
graphs 648 f., 672.
63 See for the termination of distribution agreements Case COMP/M.3779 
-Pernod Ricard/Allied Domecq of 24 June 2005; Case COMP/M.3658-
Orkla/Chips of 3 March 2005.
64 See particularly the sea transport sector, Case COMP/M.3829 - Maersk/
PONL of 29 July 2005 and Case COMP/M.3863 -TUI/CP Ships of 12 October 
2005. In those cases, the parties committed to withdraw from certain liner 
conferences and consortia.
65 Case COMP/M.3680-Alcatel/Finmeccanica/Alcatel Alenia Space & 
Telespazio of 28 April 2005, where a divestiture was impossible.
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parties may withhold information necessary for the interop-
erability of different equipment. In such circumstances, 
commitments to grant competitors access to the necessary 
information may eliminate the competition concerns 73. 
Similarly, in sectors where players commonly have to 
cooperate by licensing patents to each other, concerns that 
the merged entity would No longer have the incentive to 
provide licences to the same extent and under the same 
conditions as before may be eliminated by commitments 
to grant licenses on the same basis also in the future 74. In 
those cases, commitments should foresee nonexclusive 
licences or the disclosure of information on a non-exclusive 
basis to all third parties which depend on the IP rights or 
information for their activities. It has to be further ensured 
that the terms and conditions under which the licenses are 
granted do not impede the effective implementation of 
such a license remedy. If No clearly determined terms and 
conditions for the granting of licenses exist in the market 
at stake, the terms and conditions, including the pricing, 
should be clearly apparent from the commitments (e.g. by 
way of pricing formulas). An alternative solution may be 
to rely on royalty-free licences. Furthermore, depending 
on the case, the granting of licenses may also transmit 
sensitive information to the licensor on the competitive 
behaviour of the licensees which are active as competitors 
in the downstream market, e.g. by transmitting the number 
of licenses used in the downstream market. In such cases, in 
order for the remedy to be suitable, the commitments will 
have to exclude such confidentiality problems. Generally, 
as set out in the preceding paragraph, the Commission will 
only accept such commitments if it can be concluded that 
they will be effective and competitors will likely use them.

66. Access commitments are often complex in nature and 
necessarily include general terms for determining the terms 
and conditions under which access is granted. In order to 
render them effective, those commitments have to contain 
the procedural requirements necessary for monitoring them, 
such as the requirement of separate accounts for the infra-
structure in order to allow a review of the costs involved 75, 
and suitable monitoring devices. Normally, such monitoring 
has to be done by the market participants themselves, 
e.g. by those undertakings wishing to benefit from the 
commitments. Measures allowing third parties themselves 
to enforce the commitments are in particular access to a fast 
dispute resolution mechanism via arbitration proceedings 
(together with trustees) 76 or via arbitration proceedings 
involving national regulatory authorities if existing for the 
markets concerned 77. If the Commission can conclude that 
the mechanisms foreseen in the commitments will allow 
the market participants themselves to effectively enforce 
them in a timely manner, No permanent monitoring of the 
commitments by the Commission is required. In those cases, 
an intervention by the Commission would only be necessary 
in cases where the parties do not comply with the solutions 

found by those dispute resolution mechanisms 78. However, 
the Commission will only be able to accept such commit-
ments where the complexity does not lead to a risk of their 
effectiveness from the outset and where the monitoring 
devices proposed ensure that those commitments will be 
effectively implemented and the enforcement mechanism 
will lead to timely results 79. 

Change of long-term exclusive contracts

67. The change in the market structure resulting from a 
proposed concentration can cause existing contractual 
arrangements to be inimical to effective competition. This 
is in particular true for exclusive long-term supply agree-
ments if such agreements foreclose either, up-stream, the 
input for competitors or, down-stream, their access to 
customers. Where the merged entity will have the ability 
and the incentives to foreclose competitors in this way, the 
foreclosure effects resulting from existing exclusive agree-
ments may contribute to significantly impeding effective 
competition 80.

68. In such circumstances, the termination or change of 
existing exclusive agreements may be considered appropriate 
to eliminate the competition concerns 81. However, the 
available evidence must allow the Commission to clearly 
determine that No de facto exclusivity will be maintained. 
Furthermore, such change of long-term agreements will 
normally only be sufficient as part of a remedies package 
to remove the competition concerns identified.

Other non-divestiture remedies

69. As indicated above in paragraph 17, non-structural types 
of remedies, such as promises by the parties to abstain from 
certain commercial behaviour (e.g. bundling products), will 
generally not eliminate the competition concerns resulting 
from horizontal overlaps. In any case, it may be difficult 
to achieve the required degree of effectiveness of such a 
remedy due to the absence of effective monitoring of its 
implementation, as already set out above in paragraph 
13(f ) 82. Indeed, it may be impossible for the Commission to 
verify whether or not the commitment is complied with and 
even other market participants, such as competitors, may 

76 As to the effects of arbitration clauses, see judgment of CFI in Case 
T-158-00 ARD v Commission [2003] ECR II-3825, paragraphs 212, 295, 
352; CFI judgment in Case T-177-04 easyJet v Commission [2006] ECR 
II-1931, paragraph 186.
77 See Case COMP/M.2876-Newscorp/Telepiù; Case COMP/M.3916-T-
Mobile Austria/tele.ring.
78 CFI, judgment in Case T-158/00 ARD v Commission [2003] ECR II-3825, 
paragraphs 212, 295, 352.
79 See judgments of the CFI in Case T-87/05 EDP v Commission [2005] 
ECR II-3745, at paragraphs 102 et seq.; and Case T-177-04 easyJet v 
Commission [2006] ECR II-1931, at paragraph 188.
80 See Commission Notice on non-horizontal mergers […]; Case IV/M.986 
- AGFA Gevaert/DuPont of 11 February 1998.
81 Case COMP/M.2876 - Newscorp/Telepiù of 2 April 2003, paragraphs 
225 et seq., granting unilateral termination rights to suppliers of TV 
content, limiting the scope of the exclusivity clauses and limiting the 
duration of future exclusive agreements relating to supply of content; Case 
COMP/M.2822 - ENI/EnBW/GVS of 17 December 2002, granting of early 
termination rights to all local gas distributors concerning long-term gas 
supply agreements; Case IV/M.1571 - New Holland of 28 October 1999; 
Case IV/M.1467-Rohm and Haas/Morton of 19 April 1999.

72 See the ‘qualitative moratorium’ in Case COMP/M.2903-
DaimlerChrysler/Deutsche Telekom/JV of 30 April 2003, paragraph 76.
73 Case COMP/M.3083 - GE/Instrumentarium of 2 September 2003; Case 
COMP/M.2861 - Siemens/Draegerwerk of 30 April 2003.
74 See Case COMP/M.3998-Axalto/Gemplus of 19 May 2006.
75 See e.g. Case COMP/M.2803-Telia/Sonera of 10 July 2002; Case 
COMP/M.2903-DaimlerChrysler/Deutsche Telekom/ JV of 30 April 2003.
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not be able to establish at all or with the requisite degree 
of certainty whether the parties meet the conditions of the 
commitment in practice. In addition, competitors may also 
not have an incentive to alert the Commission as they do 
not directly benefit from the commitments. Therefore, the 
Commission may examine other types of non-divestiture 
remedies, such as behavioural promises, only exceptionally 
in specific circumstances, such as in respect of competition 
concerns arising in conglomerate structures 83.

Time limit for non-divestiture remedies

70. The Commission may accept that non-divestiture 
remedies are limited in their duration. The acceptability of 
a time limit and the duration will depend on the individual 
circumstances of the case and cannot be pre-defined in a 
general manner in the present Notice.

4. Review Clause 71. Irrespective of the type of remedy, 
commitments will usually include a review clause 84. This 
may allow the Commission, upon request by the parties 
showing good cause, to grant an extension of deadlines or, 
in exceptional circumstances, to waive, modify or substitute 
the commitments.

72. Modifying commitments by extending the deadlines is 
in particular relevant for divestiture commitments. Parties 
have to submit a request for an extension within the dead-
line. Where parties apply for an extension for the first 
divestiture period, the Commission will only accept that 
they have shown good cause if the parties were not able to 
meet the deadline for reasons outside their responsibility 
and if it can be expected that the parties subsequently will 
succeed in divesting the business within a short time-frame. 
Otherwise, the divestiture trustee may be better placed to 
undertake the divestiture and to fulfil the commitments 
for the parties.

73. The Commission may grant waivers or accept modifica-
tions or substitutions of the commitments only in exceptional 
circumstances. This will very rarely be relevant for divestiture 
commitments. As divestiture commitments have to be imple-
mented within a short time-frame after the decision, it is 
very unlikely that changes of market circumstances will have 
occurred in such a short time-frame and the Commission 
will normally not accept any modifications under the general 
review clause. For specific situations the commitments 
normally foresee more targeted review clauses 85.

74. A waiver, modification or substitution of commitments 
may be more relevant for non-divestiture commitments, 
such as access commitments, which may be on-going for a 
number of years and for which not all contingencies can be 

predicted at the time of the adoption of the Commission 
decision. Exceptional circumstances justifying a waiver, 
modification or substitution may, first, be accepted for such 
commitments if parties show that market circumstances 
have changed significantly and on a permanent basis. 
For showing this, a sufficient long time-span, normally at 
least several years, between the Commission decision and 
a request by the parties is required. Second, exceptional 
circumstances may also be present if the parties can show 
that the experience gained in the application of the remedy 
demonstrates that the objective pursued with the remedy 
will be better achieved if modalities of the commitment are 
changed. For any waiver, modification or substitution of 
commitments, the Commission will also take into account 
the view of third parties and the impact a modification 
may have on the position of third parties and thereby on 
the overall effectiveness of the remedy. In this regard, the 
Commission will also consider whether modifications affect 
the right already acquired by third parties after implementa-
tion of the remedy 86.

75. If at the time of the adoption of the decision the 
Commission for particular reasons cannot anticipate all 
contingencies in relation to the implementation of such 
commitments, it may also be appropriate for the parties 
to include a clause in the commitments, allowing the 
Commission to trigger a limited modification to the 
commitments. Such modifications may be necessary if 
the original commitments do not achieve the envisaged 
results set out in those commitments, and therefore do not 
effectively remove the competition concerns. Procedurally, 
the parties may be obliged in such cases to propose a change 
to the commitments in order to achieve the result defined 
in those commitments, or the Commission may itself, after 
hearing the parties, modify the conditions and obligations 
to this end. This type of clause will typically be limited to 
cases where specific modalities risk to jeopardise effective 
implementation of the commitments. Such clauses have 
been used, for example, in relation to the modalities of gas 
release programs 87.

76. The Commission may, upon request, adopt a formal 
decision for any waiver, modification or substitution of 
commitments or simply take note of satisfactory amend-
ments of the remedy by the parties, where such amendments 
improve the effectiveness of the remedy and result in 
legally binding obligations of the parties, e.g. by contractual 
arrangements. A change of the commitments will normally 
only be effective ex nunc. Consequently, a modification of 
the commitments will not heal retroactively any breach of 
the commitments which has been committed before the 
time of the modification. The Commission may therefore, 

82 See, as an example for such remedies, Case COMP/M.3440 - ENI/EDP/
GDP of 9 December 2004, paragraphs 663, 719.
83 See, in relation to conglomerate effects of a concentration, ECJ, 
judgment of 15 February 2005 in Case C-12-03 P Commission v Tetra Laval 
[2005] ECR I-987, paragraphs 85, 89.
84 However, the review clause is of particular relevance for access 
remedies, which systematically should include such a clause; see below 
paragraph 74.

85 As mentioned in paragraph 30, the Commission may approve a 
purchaser without some of the assets or personnel foreseen if this does not 
affect the competitiveness and viability of the divested business. Similarly, 
the non-requisition clause, as explained in paragraph 43, prohibits the 
re-acquisition of control over the assets divested only if the Commission 
has not previously found that that the market structure has changed to 
such an extent that the divestiture is No longer necessary.
86 See examples in judgment of CFI in Case T-119-02 Royal Philips Electronics 
NV v Commission [2003] ECR II-1433, paragraph 184.
87 See Case COMP/M.3868-DONG/Elsam/Energi E2 of 14 March 2006, 
paragraph 24 of the Annex.
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where appropriate, further pursue a breach under Articles 
14, 15 of the Merger Regulation.

IV. Aspects of procedure for submission of commitments

1. Phase I

77. Pursuant to Article 6(2) of the Merger Regulation the 
Commission may declare a concentration compatible with 
the common market also before the initiation of proceed-
ings, where it is confident that following modification a 
notified concentration No longer raises serious doubts 
within the meaning of paragraph 1(c).

78. Parties can submit proposals for commitments to the 
Commission on an informal basis, even before notification. 
Parties have to submit commitments within not more than 
20 working days from the date of the receipt of the notifica-
tion 88. The Commission informs the parties about its serious 
doubts in due time before that deadline 89. Where the parties 
submit commitments, the deadline for the Commission’s 
decision pursuant to Article 6(1) of the Merger Regulation 
is extended from 25 to 35 working days 90.

79. In order to form the basis of a decision pursuant to 
Article 6(2), proposals for commitments must meet the 
following requirements:

(a) they shall fully specify the substantive and implementing 
commitments entered into by the parties;

(b) they shall be signed by a person duly authorised to do so;

(c) they shall be accompanied by the information on the 
commitments offered as provided for in the Implementing 
Regulation (as explained above in paragraph 7); and

(d) they shall be accompanied by a non-confidential version 
of the commitments 91 for the purposes of market testing 
them with third parties. The non-confidential version of the 
commitments must allow third parties to fully assess the 
workability and the effectiveness of the proposed remedies 
to remove the competition concerns.

80. Proposals submitted by the parties in accordance with 
these requirements will be assessed by the Commission. The 
Commission will consult the authorities of the Member 
States on the proposed commitments and, when considered 
appropriate, also third parties in the form of a market test, 
including in particular those third parties and the recognised 
representatives 92 of those employees whose positions are 
directly affected by the proposed remedies. In markets with 

national regulatory authorities the Commission may also, 
if appropriate, consult the competent national regulatory 
authorities 93. In addition, in cases involving a geographic 
market that is wider than the European Economic Area 
(‘EEA’) or where, for reasons related to the viability of 
the business, the scope of the business to be divested 
is wider than the EEA territory, the non-confidential 
version of the proposed remedies may also be discussed 
with non-EEA competition authorities in the framework 
of the Community’s bilateral cooperation agreements with 
these countries.

81. Commitments in phase I can only be accepted where the 
competition problem is readily identifiable and can easily 
be remedied 94. The competition problem therefore needs 
to be so straightforward and the remedies so clear-cut that 
it is not necessary to enter into an in-depth investigation 
and that the commitments are sufficient to clearly rule out 
‘serious doubts’ within the meaning of Article 6(1) (c) of 
the Merger Regulation 95. Where the assessment confirms 
that the proposed commitments remove the grounds for 
serious doubts on this basis, the Commission clears the 
merger in phase I.

82. Due to the time-constraints in phase I, it is particularly 
important for the parties to submit in a timely manner 
to the Commission the information required in the 
Implementing Regulation to properly assess the content 
and workability of the commitments and their suitability to 
maintain conditions of effective competition in the common 
market on a permanent basis. If the parties do not comply 
with the obligation in the Implementing Regulation, the 
Commission may not be able to conclude that the proposed 
commitments will remove the grounds for serious doubts.

83. Where the assessment shows that the commitments 
offered are not sufficient to remove the competition 
concerns raised by the concentration, the parties will be 
informed accordingly. Given that phase I remedies are 
designed to provide a clear-cut answer to a readily identifi-
able competition concern, only limited modifications can 
be accepted to the proposed commitments. Such modifica-
tions, presented as an immediate response to the result of 

92 Cf. Article 2(1) (c) of Council Directive 2001-23-EC of 12 March 
2001 on the approximation of the laws of the Member States relating 
to the safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of undertakings or businesses (OJ L 82, 
22.3.2001, p. 16). See also Article 2(1) (g) of Council Directive 94-45-EC 
of 22 September 1994 on the establishment of a European Works Council 
or a procedure in Community-scale undertakings and Community-scale 
groups of undertakings for the purposes of informing and consulting 
employees (OJ L 254, 30.9.1994, p. 64).
93 For the role of national regulatory authorities in a dispute resolution 
mechanism, see paragraph 66.
94 See recital 30 of the Merger Regulation.
95 See judgment of CFI in Case T-119-02 Royal Philips Electronics NV v 
Commission [2003] ECR II-1433, paragraphs 79 et seq.

88 Article 19(1) of the Implementing Regulation.
89 The notifying parties will normally be offered the opportunity of 
attending a state of play meeting in such circumstances, see point 33 of 
the DG Competition Best Practices on the conduct of EC merger control 
proceedings.
90 Article 10(1), subparagraph 2 of the Merger Regulation.
91 Article 20(2) of the Implementing Regulation.
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the consultations, may include clarifications, refinements 
and/or other improvements designed to ensure that the 
commitments are workable and effective. However, such 
modifications may only be accepted in circumstances where 
it is ensured that the Commission can carry out a proper 
assessment of those commitments 96.

84. If the Commission’s final assessment of a case shows that 
there are No competition concerns in one or more markets, 
the parties will be informed accordingly and may with-
draw the unnecessary commitments for such markets. If the 
parties do not withdraw them, the Commission will normally 
ignore them in the decision. In any event, such commitment 
proposals do not constitute a condition for clearance.

85. Where the parties are informed that the Commission 
intends to maintain in its final decision that the transaction 
raises competition concerns for a specific market, it is for 
the parties to propose commitments. The Commission is 
not in a position to impose unilaterally any conditions to 
an autorisation decision, but only on the basis of the parties’ 
commitments 97. However, the Commission will review 
whether the commitments submitted by the parties are 
proportionate to the competition problem when assessing 
whether to attach them as conditions or obligations to its 
final decision98. Nevertheless, it has to be stressed that, 
in a commitments proposal, all those elements which 
are required to fulfil the basic conditions for acceptable 
commitments as set out above in paragraphs 9 et seq. will be 
considered necessary. This paragraph as well as the previous 
one also applies to commitments in phase II.

86. If the Commission concludes that the commitments 
offered by the parties do not remove the serious doubts, it 
will issue an Article 6(1) (c) decision and open proceedings.

2. Phase II

87. Pursuant to Article 8(2) of the Merger Regulation, 
the Commission must declare a concentration compatible 
with the common market, where following modification a 
notified concentration does No longer significantly impede 
effective competition within the meaning of Article 2(3) of 
the Merger Regulation.

88. Commitments proposed to the Commission pursuant to 
Article 8(2) must be submitted to the Commission within 
not more than 65 working days from the day on which 
proceedings were initiated. Where the deadlines for the 
final decision have been extended according to Article 10(3) 
of the Merger Regulation, also the deadline for remedies 
is automatically extended by the same number of days 99. 
Only in exceptional circumstances, the Commission may 
accept that commitments are submitted for the first time 
after the expiry of this period. The request by the parties for 

an extension of the deadline must be received within the 
period and has to set forth the exceptional circumstances 
which, according to the parties, justify it. In addition to 
the existence of exceptional circumstances, an extension 
is only possible where there is sufficient time to make a 
proper assessment of the proposal by the Commission and 
to allow adequate consultation with Member States and 
third parties 100.

89. The question whether or not submitting remedies will 
extend the deadline for the Commission to take a final 
decision depends on the time in the procedure when the 
commitments are submitted. Where the parties submit 
commitments within less than 55 working days after the 
initiation of proceedings, the Commission has to take a final 
decision within not more than 90 working days of the date 
of initiation of proceedings 101. Where the parties submit 
commitments on working day 55 or afterwards (even after 
working day 65, if those commitments should be acceptable 
due to exceptional circumstances as described above in 
paragraph 88), the period for the Commission to take a 
final decision is increased to 105 working days according 
to Article 10(3), subparagraph 2. Where the parties submit 
commitments within less than 55 working days, but submit 
a modified version on day 55 or thereafter, the period to take 
a final decision will also be extended to 105 working days.

90. The Commission is available to discuss suitable commit-
ments well in advance of the end of the 65 working day 
period. The parties are encouraged to submit draft proposals 
dealing with both substantive and implementation aspects 
which are necessary to ensure that the commitments are 
fully workable. If the parties are of the opinion that more 
time is needed for the investigation of the competition 
concerns and for the corresponding design of appropriate 
commitments, they may also suggest to the Commission 
to extend the final deadline under Article 10(3), subpara-
graph 1. Such a request will have to be made before the 
end of the 65 working day period. Indeed, the Commission 
will normally not extend the period for adopting a final 
decision according to Article 10(3), subparagraph 1 where 
the request for extension is presented after the deadline 
for submitting remedies foreseen in the Implementing 
Regulation, i.e. after working day 65 102.

91. In order to meet the requirements for a decision 
pursuant to Article 8(2), commitments must meet the 
following requirements:

(a) they shall address all competition concerns raised by the 
concentration and shall fully specify the substantive and 
implementing commitments entered into by the parties;

(b) they shall be signed by a person duly authorised to do so;

99 Article 19(2), subparagraph 2 of the Implementing Regulation.
100 Article 19(2), subparagraph 3 of the Implementing Regulation. See Case 
COMP/M.1439 - Telia/Telenor of 13 October 1999; Case IV/M.754-Anglo 
American Corporation/Lonrho of 23 April 1997.
101 Where the deadlines for the final decision have been extended 
according to Article 10(3) subparagraph 2 of the Merger Regulation before 
working day 55, this period is also extended.

96 See recital 17 of the Implementing Regulation and judgment of the 
CFI, Case T-119-02 Royal Philips Electronics NV v Commission [2003] ECR 
II-1433, paragraphs 237 et seq.
97 See above paragraph 6.
98 See judgment of ECJ of 18 December 2007 in Case C-202-06 P 
Cementbouw v Commission [2007], paragraph 54.
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(c) they shall by accompanied by the information on the 
commitments offered as provided for in the Implementing 
Regulation (as explained above in paragraph 7); and

(d) they shall be accompanied by a non-confidential version 
of the commitments 103 for the purposes of market testing 
them with third parties, fulfilling the requirements set out 
above in paragraph 79.

92. Proposals submitted by the parties in accordance with 
these requirements will be assessed by the Commission. If the 
assessment confirms that the proposed commitments remove 
the serious doubts (if No Statement of Objection has been 
issued yet by the Commission) or the competition concerns 
raised in the Statement of Objections, following the consulta-
tions as set out in paragraph 80 above, the Commission will 
adopt a conditional clearance decision.

93. Conversely, where the assessment leads to the conclusion 
that the proposed commitments appear not to be sufficient 

to resolve the competition concerns raised by the concentra-
tion, the parties will be informed accordingly 104.

94. The Merger Regulation does not impose any obliga-
tion on the Commission to accept commitments after 
the legal deadline for remedies, unless the Commission 
voluntarily undertakes to assess commitments in specific 
circumstances 105. In view of this, where parties subsequently 
modify the proposed commitments after the deadline of 
65 working days, the Commission will only accept these 
modified commitments where it can clearly determine - on 
the basis of its assessment of information already received 
in the course of the investigation, including the results of 
prior market testing, and without the need for any other 
market test - that such commitments, once implemented, 
fully and unambiguously resolve the competition concerns 
identified and where there is sufficient time to allow for an 
adequate assessment by the Commission and for proper 
consultation with Member States 106, 107. The Commission 
will normally reject modified commitments which do not 
fulfil those conditions 108.

V. Requirements for implementation of commitments

95. Commitments are offered as a means of securing a clear-
ance, with the implementation normally taking place after 
the decision. Commitments therefore require safeguards 
to ensure their effective and timely implementation. These 
implementing provisions will normally form part of the 
commitments entered into by the parties vis-à-vis the 
Commission.

96. In the following, detailed guidance is given on the 
implementation of divestiture commitments, as the most 
typical commitment. Afterwards, some aspects of the imple-
mentation of other types of commitments are discussed.

1. Divestiture process

97. The divestiture has to be completed within a fixed time 
period agreed between the parties and the Commission. In 
the Commission’s practice, the total time period is divided 
into a period for entering into a final agreement and a 
further period for the closing, the transfer of legal title, 
of the transaction. The period for entering into a binding 
agreement is further normally divided into a first period 
in which the parties can look for a suitable purchaser (the 
‘first divestiture period’) and, if the parties do not succeed 
to divest the business, a second period in which a divesti-
ture trustee obtains the mandate to divest the business at 
No minimum price (the ‘trustee divestiture period’).

98. The Commission’s experience has shown that short 
divestiture periods contribute largely to the success of 
the divestiture as, otherwise, the business to be divested 
will be exposed to an extended period of uncertainty. The 
time periods should therefore be as short as feasible. The 
Commission will normally consider a period of around six 
months for the first divestiture period and an additional 
period of three months for the trustee divestiture period as 
appropriate. A period of further three months is normally 
foreseen for closing the transaction. These periods may be 
modified on a case-by-case basis. In particular, they may 
have to be shortened if there is a high risk of degradation 
of the business’ viability in the interim period.

107 This consultation normally requires that the Commission has to be 
able to send a draft of the final decision, including an assessment of the 
modified commitments, to the Member States not less than 10 working 
days before the Advisory Committee with Member States. This period 
may only be shortened in exceptional circumstances (Article 19(5) of the 
Merger Regulation).
108 See Case COMP/M.3440-ENI/EDP/GDP of 9 December 2004, para-
graph 913.

102 The Court of First Instance confirmed that the Merger Regulation 
and the Implementing Regulation do not impose any obligations on 
the Commission to accept commitments which are submitted after 
the legal deadline, as set out below in paragraph 94, see Case T-87-05 
EDP v Commission [2005] ECR II-3745, at paragraph 161. Therefore, the 
Commission is not bound to consider any remedies which are submitted 
by the parties after the deadline for remedies, even if the parties were to 
agree to extend the final deadline. Moreover, this would not correspond 
to the purpose, as explained in recital 35 of the Merger Regulation, of 
the extensions foreseen in Article 10(3). The extension foreseen in Article 
10(3), subparagraph 1 is to allow for sufficient time for the investigation 
of the competitive concerns, whereas it is the purpose of the extension 
laid down in Article 10(3), subparagraph 2 to allow for sufficient time for 
the analysis and market testing of commitments.
103 Article 20(2) of the Implementing Regulation.
104 See paragraphs 30 ff. of the DG Competition Best Practices on the 
conduct of EC merger proceedings which provide for several state of 
play meetings between the Commission and the parties throughout the 
procedure.
105 See judgment of CFI in Case T-87-05 EDP v Commission [2005] 
ECR II-3745, at paragraphs 161 et seq. See also judgement of CFI in case 
T-290-94 Kaysersberg SA v Commission [1997] ECR II-2137.
106 Case COMP/M.3440-ENI/EDP/GDP of 9 December 2004, para-
graphs 855 et seq.; confirmed by Judgment of CFI in Case T-87-05 
EDP v Commission [2005] ECR II-3745, at paragraphs 162 et seq.; Case 
COMP/M.1628-TotalFina/Elf of 9 March 2000, at paragraph 345.
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99. The deadline for the divestiture shall normally start on 
the day of the adoption of the Commission decision. An 
exception might be justified for a transaction via public bid 
where the parties commit to divest a business belonging to 
the target. Where in such circumstances the parties cannot 
prepare for the divestiture of the target’s business before 
closing of the notified concentration, the Commission 
might accept that the periods for such a divestiture only 
start with the date of closing the notified transaction. 
Similarly, such a solution may be considered if the date of 
closing of the concentration is not under the control of the 
parties as it, e.g. requires state approval 109. In return, it may 
be appropriate to shorten the deadlines in order to reduce 
the time of uncertainty for the business to be divested.

100. Whereas for up-front buyer solutions the above-
described procedure applies, the procedure will be different 
for fix-it-first solutions. In general, a binding agreement 
with a purchaser will already be entered into during the 
procedure so that after the decision only a further period 
for the closing of the transaction has to be foreseen. If 
before the decision only a framework agreement has been 
concluded with the purchaser, the periods to be foreseen for 
entering into a full agreement and the closing afterwards 
will have to be decided on a case-by-case basis 110.

2. Approval of the purchaser and of the sale and 
purchase agreement

101. In order to ensure the effectiveness of the commitment, 
the sale to a proposed purchaser is subject to prior approval 
by the Commission. When the parties (or the divestiture 
trustee) have reached a final agreement with a purchaser, 
they have to submit a reasoned and documented proposal 
to the Commission. The parties or the divestiture trustee, 
as the case may be, will be required to demonstrate to the 
satisfaction of the Commission that the proposed purchaser 
meets the purchaser requirements, and that the business 
is divested in a manner consistent with the Commission’s 
decision and the commitments. Where the commitments 
allow that different purchasers are being proposed for 
different parts of the package, the Commission will assess 
whether each individual proposed purchaser is acceptable 
and that the total package solves the competition concern.

102. In assessing any proposed purchaser, the Commission 
will interpret the purchaser requirements in the light of 
the purpose of the commitments, to immediately maintain 
effective competition in the market where competition 
concerns had been found, and of the market circumstances 
as set out in the decision 111. Generally, the basis for the 
Commission’s assessment of the purchaser requirements 
will be the submission of the parties, the assessment of the 
monitoring trustee and, in particular, discussions with the 
proposed purchaser and its business plan. The Commission 

will further analyse whether the underlying assumptions 
of the purchaser appear plausible according to the market 
circumstances.

103. The requirement that the purchaser has to have the 
necessary financial resources extends in particular to the 
way the acquisition is financed by the proposed purchaser. 
The Commission will normally not accept any financing 
of the divestiture by the seller, and, in particular, any seller 
financing if this were to give the seller a share in the profits 
of the divested business in the future.

104. In assessing whether the proposed purchaser threatens 
to create competition problems, the Commission will 
undertake a prima facie assessment in the light of the 
information available to the Commission in the purchaser 
approval process. Where the purchase results in a concentra-
tion that has a Community dimension, this new operation 
will have to be notified under the Merger Regulation and 
cleared under normal procedures 112. Where this is not the 
case, the Commission’s approval of a proposed purchaser 
is without prejudice to the merger control jurisdiction of 
national authorities. In addition, the proposed purchaser 
must be expected to obtain all other necessary approvals 
from the relevant regulatory authorities. Where it can be 
foreseen, in the light of the information available to the 
Commission, that difficulties in obtaining merger control 
clearance or other approvals may unduly delay the timely 
implementation of the commitment, it will be considered 
that the proposed purchaser does not meet the purchaser 
requirements. Otherwise, the competition concerns identi-
fied by the Commission would not be removed in the 
appropriate time-frame.

105. The requirement for an approval by the Commission 
does usually not only extend to the identity of the purchaser, 
but also to the sale and purchase agreement and any other 
agreement entered into between the parties and the 
proposed purchaser, including transitory agreements. The 
Commission will verify whether the divestiture according 
to the agreements is in line with the commitments 113.

106. The Commission will communicate its view as to 
the suitability of the proposed purchaser to the parties. 
If the Commission concludes that the proposed purchaser 
does not meet the purchaser requirements, it will adopt a 
decision that the proposed purchaser is not a purchaser 
under the commitments 114. If the Commission concludes 
that the sale and purchase agreement (or any ancillary 
agreements) does not foresee a divestiture in line with the 
commitments, the Commission will communicate this to 
the parties without necessarily rejecting the purchaser as 

112 Case IV/M.1383 - Exxon/Mobil of 29 September 1999 and the 
follow-up Cases COMP/M.1820 - BP/JV Dissolution of 2 February 2000 
and COMP/M.1822-Mobil/JV Dissolution of 2 February 2000.
113 As discussed above, the parties may apply to the Commission to 
approve the divestiture of the business to the proposed purchaser without 
one or more assets or parts of the personnel if this does not affect the 
viability and competitiveness of the Divestment Business after the sale, 
taking account of the resources of the proposed purchaser.
114 COMP/M.1628-TotalFina/Elf of 9 February 2000, motorway service 
stations; confirmed by judgment of the CFI in Case T-342-00 Petrolessence 
v Commission [2003] ECR II-1161.

109 However, also in those circumstances, other provisions in the commit-
ments, in particular the provisions establishing the safeguards in the interim 
period, should start running on the date of the adoption of the decision.
110 See Case COMP/M.3916-T-Mobile Austria/tele.ring of 20 April 2006.
111 See judgment of the CFI in Case T-342-00 Petrolessence v Commission 
[2003] ECR II-1161.
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such. If the Commission concludes that the purchaser is 
suitable under the commitments and that the contracts 
agree a divestiture in line with the commitments, the 
Commission will approve the divestiture to the proposed 
purchaser 115. The Commission will issue the necessary 
approvals as expeditiously as possible.

3. Obligations of the parties in the interim period

107. Parties have to fulfil certain obligations in the interim 
period (as defined above in paragraph 36). The following 
should normally be included in the commitments in this 
respect: (i) safeguards for the interim preservation of the 
viability to the business; (ii) the necessary steps for a carve-
out process, if relevant; and (iii) the necessary steps to 
prepare the divestiture of the business.

Interim preservation of the divested business

108. It is the parties’ responsibility to reduce to the minimum 
any possible risk of loss of competitive potential of the 
business to be divested resulting from the uncertainties 
inherent in the transfer of a business. Up to the transfer 
of the business to the purchaser, the Commission will 
require the parties to offer commitments to maintain 
the independence, economic viability, marketability and 
competitiveness of the business. Only such commitments 
will allow the Commission to conclude with the requisite 
degree of certainty that the divestiture of the business will 
be implemented in the way as proposed by the parties in 
the commitments.

109. Generally, these commitments should be designed to 
keep the business separate from the business retained by 
the parties, and to ensure that it is managed as a distinct 
and saleable business in its best interest, with a view to 
ensuring its continued economic viability, marketability and 
competitiveness and its independence from the businesses 
retained by the parties.

110. The parties will be required to ensure that all assets 
of the business are maintained, pursuant to good business 
practice and in the ordinary course of business, and that 
No acts which might have a significant adverse impact on 
the business are carried out. This relates in particular to the 
maintenance of fixed assets, know-how or commercial infor-
mation of a confidential or proprietary nature, the customer 
base and the technical and commercial competence of the 
employees. Furthermore, the parties must maintain the 
business in the same conditions as before the concentration, 
in particular provide sufficient resources, such as capital or 
a line of credit, on the basis and continuation of existing 
business plans, the same administrative and management 
functions, or other factors relevant for maintaining competi-
tion in the specific sector. The commitments also have to 

foresee that the parties should take all reasonable steps, 
including appropriate incentive schemes, to encourage 
all key personnel to remain with the business, and that 
the parties may not solicit or move any personnel to their 
remaining businesses.

111. The parties should further hold the business separate 
from its retained business and ensure that the key personnel 
of the business to be divested do not have any involvement 
into the retained businesses and vice versa. If the business 
to be divested is in corporate form and a strict separation 
of the corporate structure appears necessary, the parties’ 
rights as shareholders, in particular the voting rights, should 
be exercised by the monitoring trustee which should also 
have the power to replace the board members appointed on 
behalf of the parties. In relation to information, the parties 
must ring-fence the business to be divested and take all 
necessary measures to ensure that the parties do not obtain 
any business secrets or other confidential information. Any 
documents or information confidential to the business 
obtained by the parties before adoption of the decision have 
to be returned to the business or destroyed.

112. The parties are further generally required to appoint a 
hold-separate manager with the necessary expertise, who 
will be responsible for the management of the business and 
the implementation of the hold-separate and ring-fencing 
obligations. The hold-separate manager should act under 
the supervision of the monitoring trustee who may issue 
instructions to the hold-separate manager. The commit-
ments have to provide that the appointment should take 
place immediately after the adoption of the decision and 
even before the parties may close the notified concentration. 
Whereas the parties can appoint the hold-separate manager 
on their own, the commitments have to foresee that the 
monitoring trustee is able to remove the hold-separate 
manager if s/he does not act in line with the commitments 
or endangers their timely and proper implementation. 
A new appointment of a holdseparate manager afterwards 
will be subject to the approval of the monitoring trustee.

Steps for a carve-out

113. As outlined above in paragraph 35, the Commission 
may accept in appropriate circumstances that the divesti-
ture of a business which needs to be carved out from the 
remaining businesses of the parties can be considered a suit-
able remedy. Nevertheless, also in such circumstances only 
the transfer of a viable business to a purchaser which can 
maintain and develop this business as an active competitive 
force in the market will remove the Commission’s competi-
tion concerns. Therefore, the parties have to commit to a 
result-oriented obligation to carry out, in the interim period, 
a carve-out of the assets that contribute to the divested 
business. The result has to be that a viable and competitive 
business, which is stand-alone and separate from the other 
businesses of the parties, can be transferred to a suitable 
purchaser at the end of the interim period. The parties will 
have to bear the costs and risks of such a carve-out in the 
interim period.

115 Depending on the circumstances of the divestiture, the parties may 
also have to ensure, for example through appropriate provisions in the 
purchase agreement, that the purchaser will maintain the divested business 
as a competitive force in the market and will not sell on the business within 
a short time-span.
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114. The carve-out will need to be carried out by the parties 
under the supervision of the trustee and in cooperation with 
the hold-separate manager. First, those assets and parts of 
the personnel which are shared between the business to be 
divested and remaining businesses of the parties have to 
be allocated to the business to the extent that this is not 
excluded in the commitments 116. The allocation of the assets 
and the personnel will be monitored and has to be approved 
by the monitoring trustee. Second, the carve-out process 
may also require a replication for the business of assets 
held or functions performed by other parts of the parties’ 
businesses if this is necessary to ensure the viability and 
competitiveness of the business to be divested. An example 
is the termination of the business’ participation in a central 
information technology network and an installation of a 
separate IT system for the business. In general, the major 
steps of such a carve-out process and the functions to be 
replicated should be decided on a case-by-case basis and 
described in the commitments.

115. At the same time, it has to be ensured that the 
viability of the business to be divested is not affected by 
such measures. In the interim period, the parties therefore 
have to maintain the use of shared assets by and to continue 
to provide services to the business to the same extent as 
in the past as long as the business is not yet viable on a 
stand-alone basis.

Specific obligations of the parties concerning 
the divestiture process

116. For the divestiture process, the commitments should 
foresee that potential purchasers can carry out a due dili-
gence exercise and obtain, dependent on the stage of the 
procedure, sufficient information concerning the divested 
business to allow the purchaser to fully asses the value, 
scope and commercial potential of the business, and have 
direct access to its personnel. The parties further have to 
submit periodic reports on potential purchasers and devel-
opments in the negotiations. The divestiture will only be 
implemented once the transaction is closed, that is the legal 
title has passed to the approved purchaser, and the assets 
have been actually transferred. At the end of the process, 
the parties will have to send a final report, confirming the 
closing and the transfer of the assets.

4. The monitoring and the divestiture trustee

Role of the monitoring trustee

117. As the Commission cannot, on a daily basis, be 
directly involved in overseeing the implementation of the 
commitments, the parties have to propose the appointment 
of a trustee to oversee the parties’ compliance with the 
commitments, in particular with their obligations in the 
interim period and the divestiture process (the so-called 

‘monitoring trustee’). Thereby, the parties guarantee the 
effectiveness of the commitments submitted by them and 
allow the Commission to ensure that the modification of 
the notified concentration, as proposed by the parties, will 
be carried out with the requisite degree of certainty.

118. The monitoring trustee will carry out its tasks under the 
supervision of the Commission and is to be considered the 
Commission’s ‘eyes and ears’. It shall be the guardian that 
the business is managed and kept properly on a stand-alone 
basis in the interim period. The Commission may therefore 
give any orders and instructions to the monitoring trustee 
in order to ensure compliance with the commitments, and 
the trustee may propose to the parties any measures it 
considers necessary for carrying out its tasks. The parties, 
however, may not issue any instructions to the trustee 
without approval by the Commission.

 119. The Commitments will generally set out the tasks of 
the monitoring trustee. Its duties and obligations will be 
specified in detail in the trustee mandate, to be concluded 
between the parties and the trustee, and its tasks shall be 
further detailed in a work-plan. The tasks of the monitoring 
trustee will normally start immediately after the adoption of 
the Commission decision and last until the legal and actual 
transfer of the business to the approved purchaser. Five 
main, non-exhaustive tasks can be distinguished which the 
monitoring trustee should carry out under the supervision 
of the Commission: - first, the monitoring trustee will be 
called upon to oversee the safeguards for the business to be 
divested in the interim period,

– second, in carve-out cases, the monitoring trustee has 
to monitor the splitting of assets and the allocation of the 
personnel between the divested business and retained busi-
nesses by the parties as well as the replication of assets and 
functions in the business previously provided by the parties,

– third, the monitoring trustee shall be responsible for 
overseeing the parties’ efforts to find a potential purchaser 
and to transfer the business. In general, it shall review 
the progress of the divestiture process and the potential 
purchasers included in the process. It shall verify that 
potential purchasers receive sufficient information relating 
to the business - in particular by reviewing the information 
memorandum (if available), the data room or the due dili-
gence process. Once a purchaser is proposed, the monitoring 
trustee shall submit to the Commission a reasoned opinion 
as to whether the proposed purchaser fulfils the purchaser 
requirements in the commitments and whether the business 
is sold in a manner consistent with the commitments. At the 
end of the process, the monitoring trustee has to oversee 
the legal and actual transfer of the business to the purchaser 
and make a final report, confirming the transfer,

– fourth, the monitoring trustee shall act as a contact point 
for any requests by third parties, in particular potential 
purchasers, in relation to the commitments. The parties 
shall inform interested third parties of the identity and the 
tasks of the monitoring trustee, including any potential 
purchasers. In case of disagreement between the parties 116 See paragraph 26 above for the question how shared assets have to 

be dealt with in commitments.
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and third parties in relation to matters dealt with by the 
commitments, the monitoring trustee shall discuss those 
matters with both sides and report to the Commission. In 
order to be able to carry out its role, the monitoring trustee 
will keep confidential any business secrets of the parties 
and third parties,

– fifth, the monitoring trustee shall report on these issues 
to the Commission in periodic compliance reports and 
shall also submit additional reports upon request by the 
Commission.

120. The commitments will also comprehensively set out 
the monitoring trustee’s needs for support by and coopera-
tion with the parties; the Commission will supervise the 
relationship between the parties and the trustee also in 
this respect. In order to fulfil its tasks, the trustee shall 
have access to books and records of the parties and of the 
divested business, insofar and as long as this is relevant 
for the implementation of the commitments, may ask for 
managerial and administrative support by the parties, shall 
be informed of potential purchasers and all developments 
in the divestiture process, and shall be provided with the 
information submitted to potential purchasers. In addition, 
the parties shall indemnify the trustee and allow the trustee 
to appoint advisors, if appropriate for the fulfilment of its 
tasks under the commitments. The commitments will also 
enable the Commission to share the parties’ information 
with the monitoring trustee in order to allow the moni-
toring trustee to fulfil its tasks. The monitoring trustee will 
be bound to keep this information confidential.

Role of the divestiture trustee

121. As for the monitoring trustee, the parties have to 
propose to appoint a divestiture trustee in order to make 
the commitments submitted by them effective and allow 
the Commission to ensure that the modification of the 
notified concentration, as proposed by them, will be carried 
out. If the parties do not succeed in finding a suitable 
purchaser within the first divestiture period, then in the 
trustee divestiture period, the divestiture trustee will be 
given an irrevocable and exclusive mandate to dispose of 
the business, under the supervision of the Commission, 
within a specific deadline at No minimum price to a suitable 
purchaser. The commitments shall allow the divestiture 
trustee to include in the sale and purchase agreement 
such terms and conditions as it considers appropriate for 
an expedient sale, in particular customary representations, 
warranties and indemnities. The sale of the business by the 
divestiture trustee is in the same way subject to the prior 
approval of the Commission as the sale by the parties.

122. The commitments will set out that the parties shall 
support and inform the divestiture trustee and cooperate 
with the trustee in the same way as this is foreseen for the 
monitoring trustee. For the divestiture, the parties have to 
grant to the divestiture trustee comprehensive powers of 
attorney, covering all stages of the divestiture.

Approval of the trustee and the trustee mandate

123. Depending on the commitment, the monitoring 
trustee may or may not be the same person or institution 
as the divestiture trustee. The parties shall propose one or 
several potential trustees to the Commission, including the 
full terms of the mandate and an outline of a work-plan. 
It is of the essence that the monitoring trustee is in place 
immediately after the Commission decision. Therefore, the 
parties should propose a suitable trustee immediately after 
the Commission decision 117 and the commitments normally 
have to foresee that the notified concentration can only be 
implemented once the monitoring trustee is appointed, 
after being approved by the Commission 118. The situation is 
different for the divestiture trustee who should be appointed 
well ahead of the end of the first divestiture period 119 so 
that its mandate can take effect with the beginning of the 
trustee divestiture period.

124. Both types of trustees will be appointed by the parties 
on the basis of a trustee mandate, entered into by the 
parties and the trustee. The appointment and the mandate 
will be subject to the approval by the Commission which 
will have discretion in the selection of the trustee and will 
assess whether the proposed candidate is suitable for the 
tasks in the specific case. The trustee shall be independent 
of the parties, possess the necessary qualifications to carry 
out its mandate and shall not be, or become, exposed to a 
conflict of interests.

125. The Commission will assess the necessary qualifica-
tions in the light of the requirements of the specific case, 
including the geographic area and the sector concerned. 
According to the Commission’s experience, auditing firms 
and other consulting firms may be particularly well placed 
to fulfil the tasks of a monitoring trustee. Individuals who 
have worked in the specific industry may also be suitable 
candidates for performing such a role if they have the 
necessary resources available to deal with the tasks at 
stake. Investment banks seem to be particularly suitable for 
the role of a divestiture trustee. The independence of the 
trustee is crucial in order to enable the trustee to properly 
fulfil its role of monitoring the parties’ compliance for the 
Commission and to ensure its credibility vis-à-vis third 
parties. In particular, the Commission will not accept 
persons or institutions as trustees which are at the same 
time the parties’ auditors or their investment advisors in 
the divestiture. However, No conflicts of interests will arise 
by relations of the trustee with the parties if those relations 
will not impair the Trustee’s objectivity and independence in 
discharging its tasks. It is the parties’ responsibility to supply 
the Commission with adequate information for it to verify 
that the trustee fulfils the requirements. The appointment 
of the trustee after approval by the parties is irrevocable 

117 Normally, the commitments should foresee that a monitoring trustee 
is proposed within two weeks of the date of the decision.
118 See Case COMP/M.4180 - GdF/Suez of 14 November 2006; Case 
COMP/M.4187 - Metso/Aker Kvaerner of 12 December 2006; Case 
COMP/M.3916-T-Mobile/tele.ring of 20 April 2006.
119 The Commission will normally require an appointment at least one 
month ahead of the end of the first divestiture period.
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unless the trustee is replaced with the approval of or upon 
request by the Commission.

126. The trustee mandate shall define the tasks as specified 
in the commitments further and shall include all provisions 
necessary to enable the trustee to fulfil its tasks under the 
commitments accepted by the Commission. The parties 
are responsible for remuneration of the trustee under the 
mandate, and the remuneration structure must be such as 
to not impede the trustee’s independence and effectiveness 
in fulfilling the mandate. The Commission will approve a 
trustee only together with a suitable mandate. In appropriate 
cases, it may publish the identity of the trustee and a 
summary of its tasks.

127. When the specific commitments with which the 
trustee has been entrusted have been implemented - that 
is to say, when legal title for the business to be divested 
has passed, the assets have been actually transferred to the 
purchaser and specific arrangements which may continue 
post-divestiture have been fulfilled – the mandate will 
provide for the trustee to request the Commission for 
a discharge from further responsibilities. Even after the 
discharge has been given, it may be necessary for the 
Commission to require the reappointment of the trustee 
on the basis of the commitments, if it appears subsequently 
to the Commission that the relevant commitments might 
not have been fully and properly implemented.

5. Obligations of the parties following imple-
mentation of the divestiture

128. The Commitments also have to foresee that for a period 
of 10 years after the adoption of the decision accepting the 
commitments the Commission may request information 
from the parties. This will allow the Commission to monitor 
the effective implementation of the remedy.

6. Implementation of other commitments

129. Many of the principles discussed above for the 
implementation of divestiture commitments can equally 
be applied to other types of commitments if those 
commitments need to be implemented subsequent to the 
Commission decision. For example, if it is foreseen that 
the beneficiary of a licence needs to be approved by the 
Commission, the considerations regarding the purchaser 
approval can be applied. Given the wide range of non-
divestiture commitments, no general and comprehensive 
requirements for the implementation of non-divestiture 
commitments can be set out.

130. However, given the long duration of non-divestiture 
commitments and their frequent complexity, they often 
require a very high monitoring effort and specific moni-
toring tools in order to allow the Commission to conclude 
that they will effectively be implemented. Therefore, the 
Commission will often require the involvement of a trustee 
to oversee the implementation of such commitments and 
the establishment of a fast-track arbitration procedure in 
order to provide for a dispute resolution mechanism and 
to render the commitments enforceable by the market 
participants themselves. In past cases, the Commission has 
often required both the appointment of a trustee and an 
arbitration clause120. In those circumstances, the trustee will 
oversee the implementation of the commitments, but will 
also be able to assist in arbitral proceedings to the effect that 
they may be finalised in a short period of time.

120 Such an approach of combined monitoring by arbitration and a 
monitoring trustee was, e.g. used in Case COMP/M.2803 - Telia/Sonera of 
10 July 2002; Case COMP/M.3083 - GE/Instrumentarium of 2 September 
2003; and Case COMP/M.3225-Alcan/Pechiney II of 29 September 2003.
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45. Commission Notice No 2013/C 366/04 of 5 December 2013 on a simplified 
procedure for treatment of certain concentrations under Council Regulation (EC) 
No 139/2004

I. Introduction

1. This Notice sets out a simplified procedure under which 
the Commission intends to treat certain concentrations 
pursuant to Council Regulation (EC) No 139/2004 1 (the 
‘Merger Regulation’) on the basis that they do not raise 
competition concerns. This Notice replaces the Notice on a 
simplified procedure for treatment of certain concentrations 
under Council Regulation (EC) No 139/2004 published 
in 2005 2. The Commission’s experience gained in applying 
the Merger Regulation, including Council Regulation 
(EEC) No 4064/89 3, which preceded the current Merger 
Regulation, has shown that certain categories of notified 
concentrations are normally cleared without having raised 
any substantive doubts, provided that there were no special 
circumstances.

2. The purpose of this Notice is to set out the conditions 
under which the Commission usually adopts a short-form 
decision declaring a concentration compatible with the 

internal market pursuant to the simplified procedure and 
to provide guidance in respect of the procedure itself. 
When the necessary conditions set forth at point 5 or 6 
of this Notice are met and provided there are no special 
circumstances, the Commission adopts a short-form clear-
ance decision within 25 working days from the date of 
notification, pursuant to Article 6(1)(b) of the Merger 
Regulation 4.

3. However, the Commission may launch an investigation 
and/or adopt a full decision under the Merger Regulation 
in respect of any proposed concentration, in particular if the 
safeguards or exclusions set forth at points 8 to 19 of this 
Notice are applicable.

4. By following the procedure outlined in the following 
sections, the Commission aims to make Union merger 
control more focused and effective.

II. Categories of concentrations suitable for treatment under the simplified 
procedure

Eligible concentrations

5. The Commission will in principle apply the simpli-
fied procedure to each of the following categories of 
concentrations 5:

(a) two or more undertakings acquire joint control of a joint 
venture, provided that the joint venture has no, or negligible, 
actual or foreseen activities within the territory of the 
European Economic Area (EEA); such cases occur where:

(i) the turnover of the joint venture and/or the turnover of 
the contributed activities 6 is less than EUR 100 million in 
the EEA territory at the time of notification 7; and

(ii) the total value of assets transferred to the joint venture 
is less than EUR 100 million in the EEA territory at the 
time of notification 8;

(b) two or more undertakings merge, or one or more under-
takings acquire sole or joint control of another undertaking, 

1 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control 
of concentrations between undertakings (OJ L 24, 29.1.2004, p. 1).
2 OJ C 56, 5.3.2005, p. 32.
3 Council Regulation (EEC) No 4064/89 of 21 December 1989 on the 
control of concentrations between undertakings (OJ L 395, 30.12.1989 
p. 1); corrected version OJ L 257, 21.9.1990, p. 13.
4 The notification requirements are set out in Annex I and II to Council 
Regulation (EC) No 802/2004 implementing Council Regulation (EC) No 
139/2004 on the control of concentrations between undertakings (the 
‘Implementing Regulation’).
5 The following categories apply alternatively, not cumulatively, i.e. 
fulfilling all the criteria of any of the categories mentioned in point 5 (a), 
(b), (c) or (d) or point 6 will in principle make a notified concentration 
eligible for the simplified procedure. A transaction may fulfil the criteria 
of more than one of the categories described in this Notice. Accordingly, 
notifying parties may submit a notification of a transaction on the basis 
of more than one of the categories described in this Notice.

6 The expression ‘and/or’ refers to the variety of situations covered; for 
example:
– in the case of a joint acquisition of a target company, the turnover to 
be taken into account is the turnover of this target (the joint venture),
– in the case of the creation of a joint venture to which the parent 
companies contribute their activities, the turnover to be taken into account 
is that of the contributed activities,
– in the case of entry of a new controlling party into an existing joint 
venture, the turnover of the joint venture and the turnover of the activities 
contributed by the new parent company (if any) must be taken into 
account.
7 The turnover of the joint venture can be determined according to 
the most recent audited accounts of the parent companies, or the joint 
venture itself, depending upon the availability of separate accounts for 
the resources combined in the joint venture.
8 The total value of assets of the joint venture can be determined 
according to the last prepared and approved balance sheet of each parent 
company. The term ‘assets’ includes: (i) all tangible and intangible assets 
that will be transferred to the joint venture (examples of tangible assets 
include production plants, wholesale or retail outlets, and inventory 
of goods; examples of intangible assets include intellectual property, 
goodwill, etc.), and (ii) any amount of credit or any obligations of the 
joint venture which any parent company of the joint venture has agreed 
to extend or guarantee. Where the assets transferred generate turnover 
at the time of notification, then neither the value of the assets nor that 
of the annual turnover may exceed EUR 100 million.
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provided that none of the parties to the concentration 
are engaged in business activities in the same product 
and geographic market 9, or in a product market which is 
upstream or downstream from a product market in which 
any other party to the concentration is engaged 10;

(c) two or more undertakings merge, or one or more under-
takings acquire sole or joint control of another undertaking 
and both of the following conditions are fulfilled:

(i) the combined market share of all the parties to the 
concentration that are engaged in business activities in 
the same product and geographic market 11 (horizontal 
relationships) is less than 20% 12;

(ii) the individual or combined market shares of all the 
parties to the concentration that are engaged in business 
activities in a product market which is upstream or down-
stream from a product market in which any other party to 
the concentration is engaged (vertical relationships) 13 are 
less than 30% 14;

(d) a party is to acquire sole control of an undertaking over 
which it already has joint control.

6. The Commission may also apply the simplified procedure 
where two or more undertakings merge, or one or more 
undertakings acquire sole or joint control of another under-
taking, and both of the following conditions are fulfilled:

(i) the combined market share of all the parties to the 
concentration that are in a horizontal relationship is less 
than 50%; and

(ii) the increment (delta) of the Herfindahl-Hirschman 
Index (HHI) resulting from the concentration is below 
150 15, 16.

7. For the purpose of the application of points 5(b), 5(c) and 
6 in the case of an acquisition of joint control outside the 

field of activity of the joint venture, relationships that exist 
only between the undertakings acquiring joint control are 
not considered horizontal or vertical relationships for the 
purpose of this Notice. Those relationships may however 
give rise to coordination as referred to in Article 2(4) of 
the Merger Regulation; such situations are dealt with in 
point 15 of this Notice.

Safeguards and exclusions

8. In assessing whether a concentration falls into one of the 
categories referred to in points 5 and 6, the Commission 
will ensure that all relevant circumstances are established 
with sufficient clarity. Given that market definitions are 
likely to be a key element in this assessment, the parties 
should provide information on all plausible alternative 
market definitions, generally during the pre-notification 
phase (see point 22). Notifying parties are responsible for 
describing all alternative relevant product and geographic 
markets on which the notified concentration could have 
an impact and for providing data and information relating 
to the definition of such markets 17. The Commission 
retains the discretion to take the ultimate decision on 
market definition, basing its decision on an analysis of the 
facts of the case. Where it is difficult to define the relevant 
markets or to determine the parties’ market shares, the 
Commission will not apply the simplified procedure. 
In addition, to the extent that concentrations involve 
novel legal issues of a general interest, the Commission 
would normally abstain from adopting short-form deci-
sions, and would normally revert to a normal first phase 
merger procedure.

9. While it can normally be assumed that concentrations 
falling into the categories referred to in points 5 and 6 will 
not raise serious doubts as to their compatibility with the 
internal market, there may nonetheless be certain situations 
which exceptionally require a closer investigation and/or a 
full decision. In such cases, the Commission may revert to 
a normal first phase merger procedure.

10. The following are indicative examples of types of cases 
which may be excluded from the simplified procedure.

11. The Commission is less likely to accept a proposed 
concentration under the simplified procedure if any of 

15 The HHI is calculated by summing the squares of the individual market 
shares of all the firms in the market: see Commission Guidelines on the 
assessment of horizontal mergers under the Council Regulation on the 
control of concentrations between undertakings (OJ C 31, 5.2.2004, p. 5), 
point 16. However, in order to calculate the HHI delta resulting from the 
concentration, it is sufficient to subtract from the square of the sum of 
the market shares of the parties to the concentration (in other words, the 
square of the merged entity’s market share post-concentration) the sum 
of the squares of the parties’ individual market shares (since the market 
shares of all other competitors in the market remain unchanged and thus 
do not influence the result of the equation). In other words, the HHI delta 
can be calculated on the basis of only the market shares of the parties to 
the concentration, without a need to know the market shares of any other 
competitors in the market.
16 See footnote 12.
17 As with all other notifications, the Commission may revoke the 
short-form decision if it is based on incorrect information for which one 
of the undertakings concerned is responsible (Article 6(3)(a) of the Merger 
Regulation).

9 See Commission Notice on the definition of relevant market for the 
purposes of Community competition law (OJ C 372, 9.12.1997, p. 5). Any 
reference in this Notice to undertakings’ activities in markets should be 
understood as activities in markets within the EEA territory or markets 
which include the EEA territory, but may be wider than the EEA territory.
10 A vertical relationship normally presupposes that the product or service 
of the undertaking active in the upstream market in question constitutes an 
important input to the product or service of the undertaking active in the 
downstream market: see the Commission’s Guidelines on the assessment 
of non-horizontal mergers under the Council Regulation on the control 
of concentrations between undertakings (OJ C 265, 18.10.2008, p. 6), 
paragraph 34.
11 See footnote 9.
12 The thresholds for horizontal and vertical relationships apply to any 
plausible alternative product and geographic market definition that may 
have to be considered in a given case. It is important that the underlying 
market definitions set out in the notification are precise enough to 
justify the assessment that these thresholds are not met, and that all 
plausible alternative market definitions that may have to be considered 
are mentioned (including geographic markets narrower than national).
13 See footnote 10.
14 See footnote 12.
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the special circumstances mentioned in the Commission’s 
Guidelines on the assessment of horizontal mergers 18 
are present. This includes instances where the market is 
already concentrated, where the proposed concentration 
would eliminate an important competitive force, where 
the proposed concentration would combine two important 
innovators, where the proposed concentration involves a 
firm that has promising pipeline products or where there 
are indications that the proposed concentration would 
allow the merging parties to hinder the expansion of their 
competitors.

12. The same may also apply where it is not possible to 
determine the parties’ precise market shares. This is often 
the case when the parties operate in new or little developed 
markets.

13. Certain types of concentrations may increase the parties’ 
market power by combining technological, financial or 
other resources, even if the parties to the concentration do 
not operate in the same market. Concentrations where at 
least two parties to the concentration are present in closely 
related neighbouring markets 19 may also be unsuitable for 
the simplified procedure, in particular, where one or more of 
the parties to the concentration holds individually a market 
share of 30% or more in any product market in which there 
is no horizontal or vertical relationship between the parties 
but which is a neighbouring market to a market where 
another party is active 20.

14. The Commission may consider it appropriate to carry 
out a full assessment under the normal merger procedure of 
certain joint ventures with a turnover below the threshold 
specified in point 5(a) in the EEA at the time of notifica-
tion, but which can be expected to significantly surpass 
that threshold in the EEA within the following 3 years. In 
cases falling under point 5(a) a normal procedure may also 
be considered appropriate if there are horizontal or vertical 
relationships between the parties to the concentration on 
the basis of which it cannot be excluded that the concentra-
tion will raise serious doubts as to its compatibility with the 
internal market or if any of the special circumstances set 
out in point 11 are present.

15. Furthermore, the Commission may revert to a full 
assessment under the normal merger procedure where an 
issue of coordination as referred to in Article 2(4) of the 
Merger Regulation arises.

16. The Commission’s experience to date has shown that a 
change from joint to sole control may exceptionally require 
closer investigation and/or a full decision. A particular 

competition concern could arise in circumstances where a 
former joint venture is integrated into the group or network 
of its remaining single controlling shareholder, whereby 
the disciplining constraints exercised by the potentially 
diverging incentives of the different controlling shareholders 
are removed and its strategic market position could be 
strengthened. For example, in a scenario in which under-
taking A and undertaking B jointly control a joint venture 
C, a concentration pursuant to which A acquires sole control 
of C may give rise to competition concerns in circumstances 
in which C is a direct competitor of A, where C and A will 
hold a substantial combined market position and where 
this removes a degree of independence previously held by 
C 21. In cases where such scenarios require a closer analysis, 
the Commission may revert to a normal first phase merger 
procedure 22.

17. The Commission may also revert to a normal first phase 
merger procedure where neither the Commission nor the 
competent authorities of Member States have reviewed 
the prior acquisition of joint control of the joint venture 
in question.

18. In the case of concentrations described in point 6, the 
Commission will decide on a case-by-case basis whether, 
under the particular circumstances of the case at hand, the 
increase in market concentration level indicated by the HHI 
delta is such that the case should be examined under the 
normal first phase merger procedure.

19. If a Member State expresses substantiated concerns 
about the notified concentration within 15 working days 
of receipt of the copy of the notification, or if a third party 
expresses substantiated concerns within the time limit laid 
down for such comments, the Commission will revert to a 
normal first phase merger procedure.

Referral requests

20. The simplified procedure will not be applied if a Member 
State requests the referral of a notified concentration 
pursuant to Article 9 of the Merger Regulation or if the 
Commission accepts a request from one or more Member 
States for referral of a notified concentration pursuant to 
Article 22 of the Merger Regulation.

Pre-notification referrals at the request of the 
notifying parties

21. Subject to the safeguards and exclusions set out in this 
Notice, the Commission may apply the simplified procedure 
to concentrations where:

(a) following a reasoned submission pursuant to Article 4(4) 
of the Merger Regulation, the Commission decides not to 
refer the case to a Member State; or

21 Case COMP/M.5141 KLM/Martinair, 17.12.2008, recitals 14-22.
22 Case COMP/M.2908 Deutsche Post/DHL (II), 18.9.2002.

18 See Commission Guidelines on the assessment of horizontal mergers 
under the Council Regulation on the control of concentrations between 
undertakings (OJ C 31, 5.2.2004, p. 5), in particular paragraph 20.
19 Product markets are closely related neighbouring markets when the 
products are complementary to each other or when they belong to a range 
of products that is generally purchased by the same set of customers for 
the same end use.
20 See the Commission’s Guidelines on the assessment of non-horizontal 
mergers under the Council Regulation on the control of concentrations 
between undertakings (OJ C 265, 18.10.2008, p. 6), in particular para-
graph 25 and Section V.
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(b) following a reasoned submission pursuant to Article 4(5) 
of the Merger Regulation the case is referred to the 
Commission.

III. Procedural provisions

Pre-notification contacts

22. The Commission has found pre-notification contacts 
between notifying parties and the Commission on a 
voluntary basis beneficial even in seemingly unproblematic 
cases 23. The Commission’s experience of the simplified 
procedure has shown that candidate cases for the simpli-
fied procedure may raise complex issues, for instance of 
market definition (see point 8), which should preferably 
be resolved prior to notification. Such contacts allow 
the Commission and the notifying parties to determine 
the precise amount of information to be provided in a 
notification. Pre-notification contacts should be initiated 
at least 2 weeks prior to the expected date of notification. 
Notifying parties are particularly encouraged to engage in 
pre-notification contacts where they wish to request the 
Commission to apply the simplified procedure in the situ-
ation described in point 6. Under the Merger Regulation, 
notifying parties are entitled to notify a concentration 
at any time, provided the notification is complete. The 
possibility to engage in pre-notification contacts is a 
service offered by the Commission to notifying parties on 
a voluntary basis in order to prepare the formal merger 
review procedure. As such, while not mandatory, pre-
notification contacts can be extremely valuable to both the 
notifying parties and the Commission in determining the 
precise amount of information required in a notification 
and, in the majority of cases, will result in a significant 
reduction of the information required.

23. Nonetheless, pre-notification contacts, in particular 
the submission of a draft notification, may be less useful 
in cases falling under point 5(b), that is in cases where 
there are no reportable markets 24 since the parties are 
not engaged in business activities in the same product 
and geographic market, or in a product market which 
is upstream or downstream from a product market in 
which any other party to the concentration is engaged. 
In such circumstances, notifying parties may prefer to 
notify immediately without submitting a draft notification 
before-hand 25.

24. The determination of the absence of reportable markets 
needs to be undertaken in accordance with point 8 of this 
Notice. It therefore remains the responsibility of the noti-
fying parties to submit all the information necessary for the 
Commission to conclude that the proposed concentration 

does not give rise to any reportable market in the EEA. 
The Commission will not apply the simplified procedure on 
the basis of point 5(b) if it is difficult to conclude that the 
proposed concentration does not give rise to any reportable 
markets. In such cases, the Commission may revert to the 
normal procedure and consider the notification as being 
incomplete in a material respect as set out under point 26 
of this Notice.

Publication of the fact of notification

25. The information to be published in the Official Journal 
of the European Union upon receipt of a notification 26 will 
include: the names of the parties to the concentration, their 
country of origin, the nature of the concentration and the 
economic sectors involved, as well as an indication that, on 
the basis of the information provided by the notifying party, 
the concentration may qualify for a simplified procedure. 
Interested parties will then have the opportunity to submit 
observations, in particular on circumstances which might 
require an investigation.

Short-form decision

26. If the Commission is satisfied that the concentration 
fulfils the criteria for the simplified procedure (see points 5 
and 6), it will normally issue a short-form decision. This 
includes appropriate cases not giving rise to any competition 
concerns where it receives a full form notification. The 
concentration will thus be declared compatible with the 
internal market, within 25 working days from the date of 
notification, pursuant to Article 10(1) and (6) of the Merger 
Regulation. The Commission will endeavour to issue a 
short-form decision as soon as practicable following expiry 
of the 15 working day period during which Member States 
may request referral of a notified concentration pursuant to 
Article 9 of the Merger Regulation. However, in the period 
leading up to the 25 working day deadline, the option of 
reverting to a normal first phase merger procedure and thus 
launching investigations and/or adopting a full decision 
remains open to the Commission, should it judge such 
action appropriate in the case in question. In such cases, 
the Commission may also consider the notification as being 
incomplete in a material respect pursuant to Article 5(2) of 
the Implementing Regulation if it has not received a full 
form notification.

Publication of the short-form decision

27. The Commission will publish a notice of the fact of 
the decision in the Official Journal of the European Union 
as it does for full clearance decisions. The public version 

26 Article 4(3) of the Merger Regulation.

23 See the Directorate-Gerneral for Competition’s Best Practices on the 
conduct of EC merger control proceedings (the ‘Best Practices’) e online 
(http://ec.europa.eu/competition/mergers/legislation/proceedings.pdf).
24 For the definition of reportable markets, see Section 6.2 of the Short 
Form CO (Annex II to the Implementing Regulation).
25 In light of the Best Practices, the Commission would nevertheless 
encourage parties to submit in advance a request for the allocation of a 
Directorate-General for Competition case team.
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of the decision will be made available on the website of 
the Directorate-General for Competition. The short-form 
decision will contain the information about the notified 
concentration published in the Official Journal of the 
European Union at the time of notification (names of the 
parties, their country of origin, nature of the concentration 

and economic sectors concerned) and a statement that the 
concentration is declared compatible with the internal 
market because it falls within one or more of the categories 
described in this Notice, with the applicable category(ies) 
being explicitly identified.

IV. Ancillary restrictions

28. The simplified procedure is not suited to cases in which 
the undertakings concerned request an express assessment 

of restrictions which are directly related to, and necessary 
for, the implementation of the concentration.
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I. Commercial Code

1. Book IV - Pricing freedom and competition.

TITLE I - General provisions

Article L. 410-1. The rules defined in this book shall apply to 
all production, distribution and service activities, including 
those which are carried out by public persons, in particular 
in the context of public service delegation agreements.

Article L. 410-2. Except in cases where the law speci-
fies otherwise, the prices of goods, products and services 
falling, prior to 1st January 1987, under Order No 45-1483 
of 30 June 1945 shall be determined by the free play of 
competition.

However, in sectors or areas where price competition is 
limited by either monopoly situations or long-lasting supply 
problems, or by acts or regulations, a decree in the Council 
of State may regulate the prices after the Competition 
Authority has been consulted.

The provisions of the first two paragraphs shall not prevent 
the government from ordering against excessive price 
increases or reductions, through a decree in the Council of 
State, temporary measures motivated by a crisis situation, 
exceptional circumstances, a public disaster or a clearly 
abnormal situation in the market in a given sector. The 
decree shall be adopted following consultation of the 
National Consumer Council. It shall specify its period of 
validity which may not exceed six months.

Article L. 410-3. In the regions subject to Article 73 of 
the Constitution and in the overseas collectivities of Saint-
Barthélemy, Saint-Martin, Saint-Pierre-et-Miquelon and 
Wallis-et-Futuna, and in sectors in which the conditions 
of supply or the market structures restrict the free play of 
competition, the Government may, after the issue of a public 
notice by the Competition Authority and by decree in the 
Council of State, take the necessary measures to remedy 
any failures in the wholesale goods and services markets 
concerned, namely export sales markets to those collec-
tivities, transportation, storage and distribution markets. 
The measures taken shall be in respect of access to those 
markets, ensuring the absence of price discrimination, fair 
trading, operators’ margins and the management of essential 
facilities, taking into account the protection of the interests 
of consumers. 

Article L. 410-4. In the regions subject to Article 73 of 
the Constitution and in the overseas collectivities of Saint-
Barthélemy, Saint-Martin, Saint-Pierre-et-Miquelon and 
Wallis-et-Futuna, and in conformity with Article 349 of 
the Treaty on the Functioning of the European Union, the 
Government may, after the issue of a public notice by the 
Competition Authority and by decree in the Council of 
State, regulate the retail price of essential necessity products 
or product families.

Article L. 410-5. I. – In the regions subject to Article 73 of 
the Constitution and in the overseas collectivities of Saint 
Martin, Saint-Pierre-et-Miquelon and Wallis-et-Futuna, 
after the issue of a public notice by the Observatory for 
Prices, Margins and Revenues having territorial jurisdiction, 
the representative of the State shall each year negotiate with 
professional organizations in the retail trade sector and their 
suppliers – producers, wholesalers or importers – a global 
price moderation agreement for a limited list of consumer 
staples. 

Where such negotiations are successful, the agreement is 
rendered public by means of a prefectural order.

II. – In the absence of any agreement one month after the 
start of negotiations, the State representative fixes, on the 
basis of the negotiations referred to in I and the lowest 
prices charged in the economic sector concerned, the global 
price of the list referred to in the first paragraph of the same 
I and the mechanisms to regulate that price.

II. – The global price of the list referred to in I, as charged, 
shall be displayed in application of Article L. 113-3 of the 
Consumer Code. 

IV. – Non-compliance with III of the present article shall 
be sought and ascertained by the agents referred to in 
Article L. 450-1 of the present according to the terms laid 
down in  Articles L. 450-2, L. 450-3, L. 450-7, L. 450-8 
and L. 490-8. 

V. – The means of implementation of I to IV of the present 
article shall be specified by decree.

Article L. 410-6. I. – On an experimental basis and for a 
period of five years from 1 July 2017, in the Department of 
Mayotte and in Guyana, after issuance of a Public Notice by 
the Observatory for Prices, Margins and Revenues having 
territorial jurisdiction, the representative of the State shall 
negotiate each year with the medium and large retail chains 
present on the territory a maximum business rate for their 
wholesale activity in respect of the small retail traders 
entered in the trade and companies register.

II. - In the absence of any agreement within a period of 
one month from the date of the opening of negotiations, 
the representative of the State shall set out, on the basis of 
the negotiations referred to in I, the maximum business 
rate and the terms for its application. The procedures for 
the calculation of a maximum rate consist of a percentage 
increase in relation to the purchase price of the medium 
and large retailers or in a percentage reduction in relation 
to the prices charged to consumers.
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TITLE II - Anti-competitive practices

Article L. 420-1. Common actions, agreements, express or 
tacit undertakings or coalitions, particularly when they are 
intended to:

1º Limit access to the market or the free exercise of compe-
tition by other undertakings;

2º Prevent price fixing by the free play of the market, by 
artificially encouraging the increase or reduction of prices;

3º Limit or control production, opportunities, investments 
or technical progress;

4º Share out the markets or sources of supply, shall be 
prohibited, even through the direct or indirect intermedia-
tion of a company in the group established outside France, 
when they have the aim or may have the effect of preventing, 
restricting or distorting the free play of competition in a 
market.

Article L. 420-2. The abuse by an undertaking or group 
of undertakings of a dominant position in the internal 
market or a substantial part of this shall be prohibited 
in accordance with the conditions specified by Article L. 
420- 1. These abuses may in particular consist of refusals 
to sell, linked sales or discriminatory conditions of sale 
and the severance of established commercial relations 
solely because the partner refuses to submit to unjustified 
commercial conditions.

The abuse by an undertaking or group of undertakings 
of the state of economic dependence in which a client or 
supplier undertaking finds itself in respect of the above shall 
also be prohibited when it is likely to affect the operation 
or structure of competition. These abuses may in particular 
consist of refusals to sell, linked sales or the discrimina-
tory practices referred to in Article L. 442-6 or in range 
agreements.

Article L. 420-2-1. In the regions subject to Article 73 of 
the Constitution and in the overseas collectivities of Saint-
Barthélemy, Saint-Martin, Saint-Pierre-et-Miquelon and 
Wallis-et-Futuna, agreements or concerted practices having 
as their object or effect the granting of exclusive import 
licenses to an undertaking or a group of undertakings are 
prohibited.

Article L. 420-2-2. Agreements, concerted practices and 
unilateral practices shall be prohibited where they have as 
their object or effect to prohibit or substantially limit, for 
an undertaking carrying out individual passenger transport 
services or occasional collective passenger transport services 
using light-duty vehicles, the possibility to: 

1° simultaneously use several intermediaries or operators to 
connect to customers for the realization of those services;

2° commercialize, without recourse to an intermediary, the 
transport services it operates, without prejudice to Article 
L. 3142-5 of the Code of Transport; 

3° promote, by means of external signs on the vehicle, one 
or more transport offers, including those that it markets 
without an intermediary.

Article L. 420-3. Any undertaking, agreement or contrac-
tual clause referring to a practice prohibited by Articles L. 
420-1, L. 420-2, L. 420-2-1 and L. 420-2-2 shall be invalid.

Article L. 420-4. I.- The following practices are not subject 
to the provisions of Articles L. 420-1 and L. 420-2:

1º Those which result from the implementation of an act 
or regulation adopted in application thereof;

2º Those whose perpetrators can prove that they have the 
effect of ensuring economic progress, including by creating 
or maintaining jobs, and that they reserve for users a fair 
share in the resulting profit, without giving the undertakings 
involved the opportunity to eliminate competition for a 
substantial part of the products in question. Those practices 
which may consist of organizing, for agricultural products 
or products of agricultural origin, under the same brand or 
trade name, the production volumes and quality and the 
commercial policy, including by agreeing a common transfer 
price, may impose restrictions on competition only insofar 
as these are essential to achieve this aim of progress.

II.- Certain categories of agreement or certain agree-
ments, in particular when they are intended to improve 
the management of small or medium-sized undertak-
ings, may be recognized as meeting these conditions by 
a decree adopted following a favorable opinion from the 
Competition Authority.

III.- Agreements or concerted practices which can be justi-
fied by objective reasons based on economic efficiency and 
which allow consumers a fair share of the resulting benefit 
are not subject to the provisions of Articles L. 420-2-1 and 
L. 420-2-2.

Certain categories of agreements or practices, certain 
agreements or certain practices, particularly when they have 
the aim of encouraging the emergence of a new service, 
may be recognized as satisfying the conditions mentioned 
in the first paragraph of III, by joint order of the Ministers 
of the Economy and Transport, after obtaining the assent 
of the Competition Authority and for a period which may 
not exceed five years.

Article L. 420-5. Price offers or sale prices offered to 
consumers which are excessively low in relation to the 
production, processing and marketing expenses, where 
these offers or prices have the aim or may have the effect 
of eliminating a market or preventing access to a market by 
an undertaking or one of its products, shall be prohibited.
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In Guadeloupe, Guyana, Martinique, La Réunion and in 
the Department of Mayotte, when foodstuffs identical or 
similar to those which are produced and marketed locally 
are offered to consumers at prices clearly lower than those 
charged in mainland France, the conclusion of an agreement 
between importers and distributors, on the one hand, and 
local producers and processors, on the other, can be rendered 
mandatory by the representative of the State in the terri-
tory. Account shall be taken of the volumes of the product 
concerned, the economic situation of local producers and 
the interest of consumers having very low incomes. This 
agreement, the negotiation of which is conducted under the 
guidance of the State and the local authorities competent in 
the field of economic development, must refer to ongoing 
transactions carried out by distributors in order to offer 
consumers locally produced foodstuffs as well as the policy 
conducted by the local producers to better meet the needs 
of consumers. The agreement is made public by prefectural 
order. In the absence of an agreement within ten working 
days from the date of the opening of negotiations, the 
representative of the State in the territory takes, by order, 
any measure falling within its competence to meet the 
above-mentioned objectives.

The marketing expenses shall also necessarily include all 
the expenses resulting from the statutory and regulatory 
obligations linked to the safety of products.

These provisions shall not apply in the event of resale in 
an unaltered state, with the exception of audio recordings 
reproduced on physical media.

Article L. 420-6. If any natural person fraudulently takes a 
personal and decisive part in the conception, organization 
or implementation of the practices referred to in Articles L. 
420-1, L. 420-2 and L. 420-2-2, this shall be punished by 
a prison sentence of four years and a fine of EUR 75,000.

The court may order that its decision is published in full or 
in summary in the newspapers which it designates, at the 
expense of the offender.

Acts interrupting the period of prescription before the 
Competition Authority pursuant to Article L. 462-7 shall 
also interrupt the period of prescription of the public action.

Article L. 420-7. Without prejudice to Articles L. 420-6, 
L. 462-8, L. 463-1 to L. 463-4, L. 463-6, L. 463-7 and L. 
464-1 to L. 464-8, disputes relating to application of the 
rules laid down in Articles L. 420-1 to L. 420-5 and Articles 
81 and 82 of the EC Treaty [now 101 and 102 of the 
TFEU Treaty], and those in which the said provisions are 
invoked, are referred, as applicable, and without prejudice 
to the rules relating to division of jurisdiction between the 
different types of court, to the civil or commercial courts, 
whose province and scope of jurisdiction are determined 
in a decree in the Council of State. The said decree also 
determines the province and scope of jurisdiction of the 
court(s) of appeal which are competent to take cognizance 
of decisions pronounced by those jurisdictions.

TITLE III - Economic concentration

Article L. 430-1. I.- A concentration shall be deemed to 
arise where:

1º two or more previously independent undertakings merge;

2º one or more persons already holding control of at least 
one undertaking or when one or more undertakings acquire 
control of all or part of one or more other undertakings, 
directly or indirectly, whether by the acquisition of a holding 
in the capital or by purchasing assets, a contract or any 
other means.

II.- The creation of a joint venture performing on a lasting 
basis all the functions of an autonomous economic entity 
shall constitute a concentration within the meaning of this 
article.

III.- For the purposes of applying this title, control shall 
be constituted by rights, contracts or any other means 
which, either or separately or in combination and having 
regard to the considerations of fact or law involved, confer 
all the possibility of exercising decisive influence on an 
undertaking, in particular by:

- ownership or the right to use all or part of the assets of 
an undertaking;

- rights or contracts which confer decisive influence on 
the composition, voting or decisions of the organs of an 
undertaking.

Article L. 430-2. I.- Any concentration within the meaning 
of Article L. 430-1 is subject to the provisions of Articles 
L. 430-3 et seq. of the present Title when the following 
three conditions are met:

- the combined aggregate worldwide turnover exclusive of 
tax of all of the undertakings or groups of natural persons 
or legal entities involved in the concentration is greater than 
EUR 150 million;

- the combined aggregate turnover exclusive of tax achieved 
in France by at least two of the undertakings or groups of 
natural persons or legal entities concerned is greater than 
EUR 50 million;

- the operation does not come within the scope of Council 
Regulation (EC) No 139/2004 of 20 January 2004 on the 
control of concentrations between undertakings.

II.-Any merger operation within the meaning of Article L. 
430-1 is subject to the provisions of Article L 430-3 et seq. 
of the present Title where at least two of the parties to the 
concentration operate one or more retail trade outlet when 
the following three conditions are met:

- the combined aggregate worldwide turnover exclusive of 
tax of all of the undertakings or group of natural persons 



570

French competition Law Commercial Code

or legal entities involved in the merger is greater than EUR 
75 million;

- the combined aggregate turnover exclusive of tax achieved 
in France in the retail trade sector by at least two of the 
undertakings or groups of natural persons or legal entities 
concerned is greater than EUR 15 million;

- the operation does not come within the scope of Council 
Regulation (EC) No 139/2004 of 20 January 2004 on 
the control of concentrations between undertakings, cited 
above.

III.- Any concentration within the meaning of Article L 
430-1 is subject to the provisions of Article L 430-3 et 
seq. of the present Title where at least one of the parties 
to the concentration exercises all or part of their activity in 
one or several overseas departments, in the department of 
Mayotte, the Wallis and Futuna Islands or in the overseas 
collectivities of Saint-Pierre-et-Miquelon, Saint-Martin 
and Saint-Barthélemy when the following three conditions 
are met:

- the combined aggregate worldwide turnover exclusive of 
tax of all of the undertakings or group of natural persons or 
legal entities involved in the concentration is greater than 
EUR 75 million;

- the aggregate turnover exclusive of tax achieved indi-
vidually in at least one of the departments or territorial 
communities concerned by at least two of the undertakings 
or groups of natural persons or legal entities concerned is 
greater than EUR 15 million or EUR 5 million in the retail 
sector without any requirement that all of the undertakings 
concerned in the same department or the same territorial 
collectivity achieve that threshold;

- the operation does not come within the scope of Council 
Regulation (EC) No 139/2004 of 20 January 2004 on 
the control of concentrations between undertakings, cited 
above.

IV.- A concentration as referred to under I, II or III falling 
within the scope of Council Regulation (EC) No 139/2004 
of 20 January 2004, cited above, which is the subject of a 
referral to the Competition Authority in whole or in part, 
is subject within the limits of said referral to the provisions 
of the present Title.

V.- The turnovers referred to in I, II and III are calculated 
according to the terms defined in Article 5 of Council 
Regulation (EC) No 139/2004 of 20 January 2004, cited 
above.

Article L. 430-3. The concentration must be notified to the 
Competition Authority prior to its completion. This noti-
fication shall be made when the party(ies) concerned can 
demonstrate a good faith intention to conclude an agree-
ment, and particularly when they have signed an intended 
agreement, a letter of intent or, in the case of a public bid, 
when they have publicly announced an intention to make 

such a bid. Referral to the Competition Authority of all or 
part of a merger case notified to the European Commission 
shall be valid as notification within the meaning of the 
present article.

The notification shall be submitted by the natural or legal 
persons acquiring control of all or part of an undertaking 
or, in the event of a merger or creation of a common under-
taking, by all the parties concerned which must therefore 
make the notification jointly. The contents of the notifica-
tion file shall be determined by decree.

Upon receipt of the notification of an operation or upon 
a global or partial referral of an operation subject to the 
jurisdiction of the European Union, a communiqué shall 
be published by the Competition Authority in accordance 
with the procedures determined by decree.

On receipt of the notification file, the Competition 
Authority shall send a copy of this to the Minister of the 
Economy.

Article L. 430-4. The effective implementation of a 
concentration may only take place after the approval of 
the Competition Authority, or, where the case has been 
pre-empted according to the terms provided in Article L. 
430-7-1, of the Minister of the Economy.

In the event of a duly justified special need, the notifying 
parties may apply to the Competition Authority for a 
derogation allowing them to put into effect all or part of 
the concentration without waiting for the decision referred 
to in the first paragraph and without prejudice to that 
decision. The granting of this derogation may be subject 
to conditions.

The derogation referred to in the second paragraph shall 
cease to be valid if, within a period of three months from the 
effective implementation of the operation, the Competition 
Authority has not received complete notification of the 
operation.

Article L. 430-5. I.- The Competition Authority shall 
decide on the concentration within twenty-five working 
days from the date of reception of the complete notification.

II.- The parties to the concentration may commit them-
selves to taking measures aimed in particular at remedying, 
if applicable, the anti-competitive effects of the concentra-
tion either on the occasion of the notification or at any time 
before the expiration of the twenty-five working-day period 
from the date of receipt of the full notification, as long as 
the decision set forth by I has not been delivered.

If the commitments are received by the Competition 
Authority, the period indicated in I shall be extended by 
fifteen working days.

The Competition Authority may suspend the time-limit 
referred to in I of this Article when the parties having carried 
out the notification have failed to inform it immediately 
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of  the occurrence of a new fact which should have been 
notified if it occurred prior to a notification within the 
meaning of Article L. 430-3, or when they have failed to 
communicate all or part of the information requested within 
the time-limit, or when third parties have failed to provide 
the requested information for reasons attributable to the 
parties having carried out the notification. The time-limit 
starts to run again when the cause of the suspension ceases 
to exist.

In the event of a particular necessity such as the finalization 
of the commitments referred to in the preceding paragraph, 
the parties may ask the Competition Authority to suspend 
the timetables for examination of the operation within the 
fifteen working-day limit.

III.- The Competition Authority may:

- either find, in a reasoned decision, that the concentration 
notified thereto does not fall within the scope defined by 
Articles L. 430-1 and L. 430-2;

- or authorize the concentration, possibly by subordinating 
this authorization, in a reasoned decision, to the actual 
implementation of the commitments made by the parties.

- or, if it considers that the concentration is likely to 
adversely affect competition, initiate a detailed examination 
pursuant to the terms provided in Article L. 430-6.

IV.- If the Competition Authority does not take any of the 
three decisions specified by III within the period indicated 
in I, possibly extended pursuant to II, it shall inform the 
Minister of the Economy thereof. The concentration shall 
be deemed to have been authorized on expiry of the period 
available to the Minister under the terms of Article L. 
430-7-1.

Article L. 430-6. Where a concentration is subject to a 
detailed examination in application of the provisions of 
the final paragraph of Article L. 430-5, the Competition 
Authority shall examine whether the concentration is likely 
to adversely affect competition, particularly by creating or 
reinforcing a dominant position or by creating or reinforcing 
a buying power which places suppliers in a situation of 
economic dependence. It shall assess whether the concentra-
tion makes a sufficient contribution to economic progress to 
compensate for the adverse effects on competition.

The procedure applying to the detailed examination of 
the operation by the Competition Authority shall be that 
provided in the second paragraph of Article L. 463-2 and 
in Articles L. 463-4, L. 463-6 and L. 463-7. However, the 
notifying parties and the Government Commissioner must 
produce their observations in reply to the notification of the 
report within fifteen working days.

Before ruling, the Competition Authority may hear third 
parties in the absence of the notifying parties. The works 
councils of the undertakings party to the concentration shall 

be heard at their request by the Authority in accordance 
with the same conditions.

Article L. 430-7. I.- When the concentration is subject to 
a detailed examination, the Competition Authority shall 
take a decision within sixty-five days of the opening of the 
examination.

II.- After being informed of the initiation of a detailed 
examination in application of the final paragraph of Article 
L. 430-5, the parties may propose commitments likely to 
remedy the anti-competitive effects of the concentration. 
If commitments or amendments to commitments already 
proposed are submitted to the Authority in less than twenty 
working days before the end of the period referred to in I, 
the period expires twenty working days after commitments 
are received within a limit of eighty-five working days from 
the opening of the detailed examination.

In the event of a particular necessity, such as the finalization 
of the commitments referred to in the previous paragraph, 
the parties may ask the Competition Authority to suspend 
the examination timetable for up to twenty working days. 
The timetable may also be suspended at the initiative of the 
Competition Authority where the notifying parties fail to 
immediately inform it of any new facts arising or where 
third parties fail to submit, in whole or in part, information 
requested for reasons attributable to the notifying parties. 
The time-limit starts to run again when the cause of the 
suspension ceases to exist.

III.- The Competition Authority may, in a reasoned 
decision:

 - either prohibit the concentration and order the parties, 
if applicable, to adopt any measures likely to re-establish 
sufficient competition;

- or authorize the concentration by ordering the parties to 
adopt any measures likely to ensure sufficient competition 
or obliging them to observe requirements likely to ensure 
a sufficient contribution to economic and social progress to 
compensate for the adverse effects on competition.

The orders and requirements specified by the above two 
paragraphs shall be imposed regardless of the contractual 
clauses which may have been concluded by the parties.

The draft decision shall be sent to the interested parties 
who shall be accorded a reasonable period for presenting 
their observations.

IV.- If the Competition Authority does not intend to take 
either of the decisions specified in III, it may authorize the 
transaction by reasoned decision. Authorization may be 
subject to the actual implementation of the commitments 
made by the notifying parties.

V.- If none of the decisions specified above in III and IV 
has been taken within the period indicated in I, possibly 
extended pursuant to II, the Competition Authority shall 
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inform the Minister of the Economy thereof. The concen-
tration shall be deemed to have been authorized after expiry 
of the period available to the Minister of the Economy 
pursuant to Article 430-7-1(II).

Article L. 430-7-1. I.-The Minister of the Economy may, 
within a period of five working days from the date on which 
it receives the decision of the Competition Authority or on 
which it is informed thereof by virtue of Article L. 430-5, 
request that the Competition Authority carry out a detailed 
examination of the transaction under the terms provided in 
Articles L. 430-6 and L. 430-7.

II.- Within a period of twenty-five working days from the 
date on which it receives the decision of the Competition 
Authority or has been informed by virtue of article L. 
430- 7 thereof, the Minister of the Economy may pre-empt 
the matter and decide on the operation in question for 
reasons of public interest other than the maintenance of 
competition and, where appropriate, balance out any harm 
to competition caused by the operation.

The public interests grounds other than the maintenance 
of competition giving the Minister of the Economy the 
authority to pre-empt the matter are, in particular, industrial 
development, competitiveness of the commitments in 
question with regard to international competition or the 
creation or preservation of jobs.

Where, under II of the present, the Minister of the Economy 
pre-empts a decision of the Competition Authority, a 
reasoned decision in respect of the operation in question 
is taken after having heard the observations of the parties 
to the concentration. This decision can be subject to the 
effective implementation of commitments.

The Competition Authority is immediately informed of 
the decision taken.

Where the Minister of the Economy considers that the 
parties have not executed within the stipulated time-limits 
a commitment contained in his decision, the decisions 
provided for in 1° to 3° of section IV of Article L. 430-8 
can be taken.

Article L. 430-8. I.- If a concentration has been carried 
out without being notified, the Competition Authority 
may enjoin the parties, subject to a penalty, to notify the 
concentration, otherwise the situation must be restored as it 
prevailed prior to the concentration. The procedure specified 
by Articles L. 430-5 to L. 430-7 shall then apply.

Furthermore, the Competition Authority may impose on 
the persons whose duty it was to notify the concentration, 
a pecuniary sanction whose maximum amount shall be, for 
legal persons, 5% of their pre-tax turnover made in France 
during the last closed financial year, plus, if applicable, the 
turnover which the acquired party made in France during 
the same period, and, for natural persons, EUR 1.5 million.

II.- If a notified concentration not benefiting from the 
exemption specified by the second paragraph of Article L. 
430-4 has been carried out before the decision specified 
by the first paragraph of the same article has been given, 
the Competition Authority may impose on the notifying 
persons a financial penalty which may not exceed the 
amount defined in I.

III.- In the event of an omission or incorrect declaration 
in a notification, the Competition Authority may impose 
on the notifying persons a financial penalty which may not 
exceed the amount defined in I.

This penalty may be accompanied by the withdrawal of the 
decision authorizing the concentration. Unless the situation 
is returned to the state prevailing prior to the concentration, 
the parties shall then be required to notify the concentration 
again, within one month from the withdrawal of the deci-
sion, otherwise they will incur the penalties specified by I.

IV.- If the Competition Authority considers that the parties 
have not, within the fixed periods, fulfilled an order, require-
ment or commitment in its decision or the decision of the 
Minister of the Economy ruling in application of Article 
L. 430-7-1, it notes the non-fulfillment. It may:

1º Withdraw the decision authorizing the concentration. 
Unless the situation is returned to the state prevailing 
prior to the concentration, the parties shall be required to 
notify the concentration again, within one month from the 
withdrawal of the decision, otherwise they will incur the 
penalties specified by I;

2º Enjoin the parties on whom the unfulfilled obligation 
was incumbent, subject to a penalty within the limits set out 
in Article L. 464-2 (II), to fulfill, within a period which it 
shall fix, the orders, requirements or commitments set out 
in the decision.

3º Enjoin the parties on whom the unfulfilled obligation 
was incumbent, subject to a penalty within the limits set 
out in Article L. 464-2 (II), to fulfill, within a period which 
it shall fix, the orders, requirements or commitments in 
substitution for the unfulfilled obligation.

In addition, the Competition Authority may impose on the 
persons on whom the unfulfilled obligation was incumbent 
a financial penalty which may not exceed the amount 
defined in I.

The applicable procedure is that provided in the second 
subparagraph of Article L. 463-2 and Articles L. 463-4, L. 
463-6 and L. 463-7. However, the parties having carried out 
the notification and the Government Commissioner must 
produce their observations in response to the report within 
fifteen working days of its communication.

The Competition Authority shall render its decision within 
seventy-five working days.



573

Competition Law Digest

V.- If a concentration has been executed in violation of 
the decisions rendered in application of Articles L. 430-7 
and L. 430-7-1, the Competition Authority shall enjoin 
the parties, subject to a penalty within the limits set out in 
Article L. 464-2 (II), to restore the situation as it prevailed 
prior to the concentration.

Furthermore, the Competition Authority may impose on 
those persons to whom the above-cited decisions were 
incumbent the payment of the pecuniary sanction specified 
in I.

Article L. 430-9. The Competition Authority may, in the 
event of abusive exploitation of a dominant position or a 
state of economic dependence, enjoin by reasoned decision 
the undertaking or group of undertakings in question to 
amend, supplement or cancel, within a specified period, 
all agreements and all acts by which the concentration 
of economic power allowing the abuse has been carried 
out, even if these acts have been subject to the procedure 
specified by this title.

Article L. 430-10 When the Competition Authority and the 
Minister of the Economy question third parties concerning 
the concentration, its effects and the commitments proposed 
by the parties and make public their decision in accordance 
with the conditions fixed by decree, they shall take account 
of the legitimate interest of the notifying parties or the 
persons cited that their business secrets are not disclosed. 

TITLE VI – Competition Authority. 

(…)

Chapter IV – Decisions and Remedies. 

(…)

Article L. 464-2. I.- The Competition Authority may order 
the interested parties to put an end to the anticompetitive 
practices within a fixed period of time or impose specific 
terms. It can also accept commitments offered by undertak-
ings or bodies which are capable of putting an end to its 
competition concerns likely to constitute the prohibited 
practices referred to in Articles L. 420-1 to L. 420-2-2 and 
L. 420-5 or contrary to the measures taken in application 
of Article L. 410-3.

It may impose a pecuniary sanction which may be applicable 
immediately, in the event of a breach of the injunctions or 
in the event of non-compliance with the commitments it 
has accepted. 

Pecuniary sanctions are proportionate to the seriousness 
of the alleged facts, the extent of the harm caused to the 
economy and to the situation of the body or undertaking 
sanctioned or of the group to which the undertaking belongs 
and the possible repetition of the practices prohibited under 
this Title. The sanctions are determined individually for 
each undertaking or body with reasons given for each 
sanction. The Competition Authority may decide to reduce 

the amount of the pecuniary sanction imposed on an 
undertaking or body where that undertaking or body has, 
while proceedings before the Authority are ongoing, paid 
the victim of the sanctioned anticompetitive practices the 
compensation due in execution of a settlement within the 
meaning of Article 2044 of the Civil Code. 

If the offender is not an undertaking, the maximum amount 
of the sanction is EUR 3 million. The maximum amount of 
the sanction for an undertaking is 10% of the highest world-
wide pre-tax turnover achieved in one of the completed 
financial years since the financial year preceding that in 
which the practices were implemented. If the accounts 
of the undertaking concerned have been consolidated or 
combined under the provisions applicable to its corpo-
rate form, the turnover that is taken into account is that 
contained in the consolidated or combined accounts of the 
consolidating or combining undertaking. 

The Competition Authority may order the publication, 
dissemination or the display of its decision or of an extract 
thereof according to conditions specified by it. It may also 
order the insertion of the decision or the extract in the 
report on the transactions carried out in the financial year 
drawn up by the managers, the board of directors or the 
management board of the undertaking. The costs are borne 
by the person concerned.

The undertakings or groupings of undertakings to which 
injunctions have been issued by the Competition Authority 
due to practices contrary to the measures ordered in applica-
tion of Article L. 410-3 must make public that injunction by 
publishing it, at their own expense, in the local daily press 
under the terms specified by the Competition Authority. If 
applicable, the existence of any appeal against the injunction 
shall be stated in the notice.

II.- The Competition Authority may impose on the parties 
concerned periodic penalties of up to 5% of the average daily 
turnover, for each day of delay from the date it has fixed, in 
order to compel them to: 

a) execute a decision requiring them to put an end to 
the anticompetitive practices, execute a decision having 
imposed specific terms or comply with a decision rendering 
a commitment binding under section I; 

b) comply with the measures taken in application of Article 
L. 464-1. 

The turnover taken into account is calculated on the basis 
of the accounts of the undertaking relative to the last 
completed financial year at the date of the decision. The 
penalty is fixed by the Competition Authority which 
decides on the final amount.

III.- When a body or undertaking does not dispute the 
validity of the objections notified to it, the rapporteur-
general may submit a settlement offer laying down the 
minimum and the maximum amount of the financial 
penalty envisaged. When the undertaking or body 
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undertakes to change its behavior, the rapporteur-general 
may take this into account in its settlement offer. If, within 
a time-limit fixed by the rapporteur-general, the body or the 
undertaking accepts the settlement offer, the rapporteur-
general proposes that the Competition Authority, which 
hears the undertaking or organization and the Government 
Commissioner without the prior establishment of a report, 
issue the penalty laid down in section I within the limits 
fixed by the settlement.

IV.-  A total or partial exemption from pecuniary sanctions 
may be granted to an undertaking or to a body which has, 
with others, implemented a practice which is prohibited 
by the provisions of Article L. 420-1, if it has contributed 
to establishing the existence of the prohibited practice and 
to identifying the perpetrators by providing information 
which the Authority or the Administration did not previ-
ously have. Following the steps taken by the undertaking 
or body, the Competition Authority, at the request of 
the rapporteur-general or the Minister of the Economy, 
adopts to that end an opinion recommending leniency, 
which specifies the conditions to which the proposed 
immunity is subject, after the Government Commissioner 
and the undertaking or body concerned have submitted 
their comments; the opinion is sent to the undertaking 
or body and to the Minister, and is not made public. At 
the time of the decision taken in application of section I 
of the present article, the Authority may, after hearing the 
Government Commissioner and the undertaking or body 
concerned without prior establishment of a report and, if the 
conditions specified in the opinion recommending leniency 
have been met, grant an immunity from the pecuniary 
sanction proportionate to the contribution to establishing 
the infringement. 

V.- When an undertaking or body does not comply with 
a convocation or does not respond within the time-limit 
prescribed to a request for information or for the disclosure 
of documents formulated by one of the officials referred 
to in section I of Article L. 450-1 in the exercise of the 
powers conferred under Titles V and VI of Book IV, the 
Authority may, at the request of the rapporteur-general, 
grant an injunction with a financial penalty, subject to the 
limits laid down in section II.

When an undertaking has impeded the investigation or 
investigation procedure, including by providing incomplete 
or inaccurate information, or by handing over incomplete 
or corrupted documents, the Authority may, at the request 
of the rapporteur-general, and after hearing the concerned 
undertaking and the Government Commissioner, decide to 
impose a pecuniary sanction. The maximum amount of the 
sanction may not exceed 1% of the amount of the highest 
worldwide pre-tax turnover achieved in one of the financial 
years completed since the financial year preceding the year 
in which the practices were implemented.

Article L. 464-3. If the measures, injunctions or commit-
ments provided for in Articles L. 464-1 and L. 464-2 are 
not complied with, the Authority may impose a pecuniary 
sanction within the limits laid down in Article L. 464-2.

(…)

Article L. 464-6-1. The Competition Authority may also 
decide, subject to the conditions laid down in Article L. 
464-6, that there is no need to continue the procedure when 
the practices referred to in Article L. 420-1 do not concern 
contracts in application of the Public Procurement Code 
and the combined market share held by the undertakings 
or organizations parties to the agreement or practice in 
question does not exceed: 

a) 10% on one of the markets affected by the agreement or 
practice if it involves an agreement or a practice between 
undertakings or bodies which are actual or potential 
competitors on one of the markets in question; 

b) 15% on one of the markets affected by the agreement or 
practice if it involves an agreement or a practice between 
undertakings or bodies which are not actual or potential 
competitors on one of the markets in question.

Article L. 464-6-2. However, the provisions of article 
L. 464-6-1 do not apply to agreements and practices 
that contain any of the following hardcore restrictions of 
competition:

a) restrictions which, directly or indirectly, on their own or 
combined with other factors on which the parties may have 
influence, have as their object the fixing of selling prices, 
the limitation of output or sales, the allocation of markets 
or customers;

b) restrictions on non-solicited sales carried out by a 
distributor outside its contract territory for the benefit of 
end users;

c) restrictions on sales by the members of a selective 
distribution network operating as retailers on the market, 
irrespective of the possibility to prohibit a member of the 
distribution system from operating from a non-authorized  
place of establishment;

d) restrictions on cross-supplies between distributors to the 
inside of a selective distribution system, including between 
the distributors operating in different levels of trade.

(…)

Article L. 464-9. The Minister of the Economy can order 
undertakings to put an end to the practices referred to in 
Articles L. 420-1 to L. 420-2-2 and L. 420-5 or which are 
contrary to the measures taken in application of Article 
L. 410-3 of which they are the perpetrators where those 
practices affect a market of local dimension, do not relate 
to facts falling within the scope of Articles 81 and 82 of the 
Treaty establishing the European Community and provided 
that the turnover achieved by each of them in France in 
the last completed financial year does not exceed EUR 50 
million and that their combined turnover does not exceed 
EUR 200 million.
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The Minister of the Economy may also, under the same 
conditions, propose that they settle. The amount of the 
settlement may not exceed EUR 150 000 or 5% of the 
last known turnover in France if that amount is lower. 
The terms of the settlement are laid down by decree in the 
Council of State. The performance in the period laid down 
of the obligations resulting from the injunction and the 
acceptance of the settlement extinguishes any action before 
the Competition Authority based on the same facts. The 
Minister of the Economy shall inform the Competition 
Authority of the settlements concluded. 

[The Minister] cannot propose a settlement or impose an 
injunction when the same facts have previously been the 
subject of a referral to the Competition Authority by an 
undertaking or body as referred to in the second subpara-
graph of Article L. 462-1, except where the Competition 
Authority dismissed the referral on the basis of the third 
paragraph of article L. 462-8. 

In the event of refusal to settle, the Minister of the Economy 
refers the matter to the Competition Authority. It also seizes 
the Competition Authority in case of non-compliance with 
the injunctions provided for in the first subparagraph or 
with the obligations resulting from the acceptance of the 
settlement. 

The sums arising from the settlement are paid to the Public 
Treasury and recovered as non-tax and non-property debts 
payable to the State.

TITLE VII – Injunctions and administrative 
sanctions.

Article L. 470-1. I. – The officials authorized under the 
conditions laid down in section II of Article L. 450-1, to 
investigate and to ascertain infringements or breaches of 
the obligations laid down in Title IV of this book may, after 
adversarial proceedings, enjoin to any professional, within 
a reasonable period of time, to comply with its obligations, 
to cease any illegal conduct or to remove any illicit clause.

II. – When the professional concerned has not complied 
in the allotted time with an injunction which has been 
notified to it in respect of an infringement or a breach 
giving rise to an administrative fine, the administrative 
authority responsible for competition and consumer affairs 
may, under the terms and according to the procedures laid 
down in Article L. 470-2, impose an administrative fine the 
amount of which may not exceed EUR 3 000 for natural 
persons and EUR 15 000 for legal persons.

Article L. 470-2. I. – The administrative authority respon-
sible for competition and consumer affairs is the authority 
competent to issue administrative fines sanctioning the 
breaches referred to in Title IV of this book as well as the 
failure to execute the injunctive measures laid down in 
Article L. 470-1.

II. – The limitation period for the action brought by 
the Administration to sanction the breaches referred to 

in section I is three years from the day the breach was 
committed if, within that period, no action has been taken 
to investigate, establish or sanction the breach.

III. – The breaches incurring an administrative fine are 
recorded in minutes under the terms provided for in Article 
L. 450-2.

IV. – Before any decision, the Administration shall inform 
in writing the accused person of the fine likely to be levied, 
indicating that it may take cognizance of the documents 
in the file and may be assisted by the counsel of its choice, 
and invites the person to submit, within a period of sixty 
days, its written observations and, if appropriate, its oral 
observations.

After that deadline, the administrative authority may, by 
reasoned decision, hand down the fine.

V. – The decision given by the administrative authority 
may be published at the expense of the person sanctioned. 
The decision is always published when it is pronounced in 
application of section VI of Article L. 441-6 or of the last 
paragraph of article L. 443-1. However, the Administration 
must have previously notified the sanctioned party, during 
the adversarial procedure laid down in section IV, of the 
nature and method of the proposed publication.

VI. – When an administrative fine is likely to be combined 
with a criminal fine imposed on the same facts against the 
perpetrator of the offense, the overall amount of the fines 
imposed shall not exceed the highest legal maximum.

VII. – When, in the same or of separate procedures, several 
administrative sanctions have been imposed against the 
same perpetrator for competition infringements, the sanc-
tions are imposed concurrently.

VIII. – The documents collected and established during 
the investigation and the ascertaining of an offense having 
given rise to an administrative sanction procedure are only 
disclosed to the person who is the subject concerned or its 
representative.

IX. – The fine is recovered as a non-tax and non-property 
debt payable to the State.

X. – The methods of application of this article shall be laid 
down by decree in the Council of State.

TITLE VIII – Damages actions for 
anticompetitive practices

Chapter I – Liability 

Section 1 – Conditions of liability 

Article L. 481-1. Any natural or legal person forming an 
undertaking or a body as referred to in Article L. 464-2 
is liable for the damage it has caused due to the commis-
sion of an anticompetitive practice defined in Articles L. 
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420-1, L. 420-2, L. 420-2-1, L. 420-2-2 and L. 420-5 and 
Articles 101 and 102 of the Treaty on the functioning of 
the European Union.

Article L. 481-2. An anticompetitive practice as referred to 
in Article L. 481-1 is deemed to be irrefutably established 
with respect to the natural or legal person designated in 
the same article as soon as its existence and its attribution 
to that person have been found by a decision which can no 
longer be appealed by ordinary means for the part relating 
to that finding, delivered by the Competition Authority or 
the review court.

A decision which can no longer be appealed by ordi-
nary means for the part relating to the existence and the 
imputability of an anticompetitive practice, delivered by 
a competition authority or by an appeal court in another 
Member State of the European Union in respect of a 
natural or legal person, constitutes a means of evidence of 
the commission of that practice.

When a final decision of the Commission, ruling on the 
agreements, decisions or practices under Article 101 or 102 
of the Treaty on the Functioning of the European Union, 
has found an anticompetitive practice laid down in those 
articles and attributed that practice to a natural or legal 
person referred to in Article L. 481-1,  the national court 
seized of an action for damages based on those practices 
may not, in accordance with Article 16(1) of Regulation 
(EC) No 1/2003 of the Council of 16 December 2002 
on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty establishing the 
European Economic Community, now Articles 101 and 102 
of the Treaty on the Functioning of the European Union, 
take a decision which is contrary to the decision adopted 
by the Commission. 

Article L. 481-3. The harm suffered by the applicant due to 
the anticompetitive practice referred to in Article L. 481-1 
includes, in particular: 

1° Loss resulting from: 

a) The overcharge corresponding to the price difference 
between what was actually paid for the good or service and 
what would otherwise have been paid in the absence of the 
commission of the infringement, subject to the potential 
full or partial passing-on of the overcharge to a subsequent 
direct contractor; 

b) The reduction resulting from a lower price paid by the 
infringer; 

2° The profit lost in particular as a result of the decrease in 
the volume of sales related to the total or partial passing-on 
of the overcharge that he has been forced to carry out on 
its direct contractors or the certain and direct extension of 
the effects of the reduction of the price that has had to be 
effected; 

3° Loss of opportunity; 

4° Moral prejudice.

Article L. 481-4. The direct or indirect purchaser, whether of 
goods or services, is deemed not to have passed on the over-
charge to its direct contractors, except where proof to the 
contrary of such a total or partial passing-on is brought by 
the defendant responsible for the anticompetitive practice.

Article L. 481-5. The direct or indirect purchaser, whether of 
goods or services, who claims to have suffered the applica-
tion or the passing-on of an overcharge must prove the 
existence and extent thereof. 

However, the indirect purchaser whether of goods or 
services, is deemed to have provided evidence of this pass-on 
when it justifies that:

1° the defendant has committed an anticompetitive practice 
pursuant to Article L. 481-1; 

2° that practice has resulted in an overcharge for the direct 
contractor of the defendant; 

3° it has purchased goods or used the services concerned by 
the anticompetitive practice, or purchased goods or used the 
services derived from these or containing them. 

The defendant may however demonstrate that the over-
charge has not been passed on to the indirect purchaser 
or that it has only been partially passed on by its previous 
contractor.

Article L. 481-6. The rules of evidence provided for in 
Articles L. 481-4 and L. 481-5 are applicable to direct or 
indirect suppliers of the perpetrator of the anticompetitive 
practice that invoke harm resulting from a reduction in the 
prices of the goods or services concerned by that practice.

Article L. 481-7. It is presumed, until proved otherwise, that 
an agreement between competitors causes harm. 

Section 2 – Effects of liability 

Sub-section 1 – Compensation for harm 

Article L. 481-8. The amount of damages is assessed on the 
day of the decision taking into account all of the circum-
stances which may have affected the composition and the 
value of the loss since the day the harm first appeared and 
its reasonably foreseeable evolution.

Sub-section 2 – Effect of liability of multiple defendants 
and settlements 

Paragraph 1 – Joint liability

Article L. 481-9. When several natural or legal persons 
have contributed to the anticompetitive practice cited in 
Article L. 481-1, they are jointly and severally liable to 
compensate for the injury resulting therefrom. They share 
the duty to compensate in proportion to the seriousness of 
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their respective faults and their causal role in the realization 
of the damage.

Article L. 481-10. By way of derogation from Article L. 
481-9, a small or medium-sized enterprise is not held jointly 
and severally liable for the harm suffered by the victims 
other than its direct or indirect contractors where:

1° its market share in the relevant market was below 5% 
at any time during the commission of the anticompetitive 
practice;

2° the application of Article L. 481-9 would irretrievably 
jeopardize its economic viability and cause its assets to lose 
all their value.

The derogation is not applicable where the small or 
medium-sized enterprise has led the infringement of 
competition law or has coerced other undertakings to 
participate therein, or has previously been found to have 
committed such a practice by a decision of a competition 
authority or a review court.

For the purposes of this article a small or medium-sized 
enterprise is a legal person falling within the category of 
small and medium-sized enterprises within the meaning of 
Article 51 of Law No. 2008-776 of 4 August 2008 on the 
modernization of the economy and the regulatory measures 
taken for its application.

Article L. 481-11. The person referred to in Article L. 481-1 
having benefited from full immunity from any pecuniary 
sanction in application of a leniency procedure is only held 
jointly and severally liable to compensate for the harm 
suffered by the victims other than its own direct or indirect 
contractors if those victims have not been able to obtain full 
compensation for their harm from the other jointly and 
severally liable co-infringers after having previously and 
unsuccessfully sued them.

Article L. 481-12. When the compensated victims are 
the direct or indirect contractors of jointly and severally 
liable co-infringers, the amount of the contribution of 
the natural or legal person referred to in Article L. 481-1 
having obtained full immunity from pecuniary sanction 
through a leniency procedure is determined in accordance 
with the rule laid down in the second sentence of Article 
L. 481-9 without being able to exceed the amount of the 
harm suffered by its direct or indirect contractors.

Paragraph 2 – Effect of settlements 

Article L. 481-13. The victim who has concluded a settle-
ment with one of the co-infringers can only claim from the 
other co-infringers who are not party to the settlement for 
the amount of its harm minus the share of harm attributable 
to the co-infringer with which it settled. The non-settling 
infringers may not claim from the settling infringer any 
contribution to the damages they have paid to that victim.

Unless otherwise specified, the victim may claim from 
the settling infringer payment of the balance of his harm 
attributable to the other non-settling infringers after having 
previously and unsuccessfully sued them. 

Article L. 481-14. In setting the amount of the share of 
damages that a co-infringer can recover from the other 
co-infringers, the court also takes account of all the 
compensation already paid by the co-infringers in execution 
of a settlement previously concluded by them with one of 
the victims of the anticompetitive practice.

Chapter II – Limitation periods of actions

Article L. 482-1. Actions for damages based on Article L. 
481-1 are subject to a limitation period of five years. This 
period starts to run from the day the claimant knew or 
should have known, cumulatively: 

1° of the actions or facts attributed to one of the natural or 
legal persons referred to in Article L. 481-1 and of the fact 
that they constitute an anticompetitive practice; 

2° of the fact that that practice caused harm to it; 

3° the identity of one of the infringers. 

However, the limitation period shall not begin to run before 
the anticompetitive practice has ceased.

It does not run in relation to the victims of the beneficiary 
of full immunity from pecuniary sanction in application of 
a leniency procedure until they have been able to take action 
against the co-infringers of the anticompetitive practice 
other than that beneficiary.

Chapter III – Disclosure and production of evidence

Section 1 – General provisions

Article L. 483-1. Requests for the disclosure or production 
of documents or categories of documents in an action for 
damages by an applicant who plausibly alleges harm caused 
by an anticompetitive practice referred to in Article L. 
481-1 are governed by the provisions of the Code of Civil 
Procedure or those of the Code of Administrative Justice 
subject to the provisions of the present chapter. 

When deciding on a request made in application of the 
first subparagraph, the court assesses the justification given 
taking account of the legitimate interests of the parties 
and third parties. It must specifically be sure to reconcile 
the effective implementation of the right to damages, in 
consideration of the usefulness of the evidence of which 
the disclosure or the production has been requested, and 
the protection of the confidential nature of the items of 
evidence, and the preservation of the effectiveness of the 
application of competition law by the competent authorities.
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Section 2 – Protection of documents covered by business 
secrecy

Article L. 483-2. When in an action for damages for harm 
caused by an anticompetitive practice, based on Article 
L. 481-1, reference is made to or there is a request for 
the disclosure or production of a document of which it is 
alleged by a party or a third party or for which it has been 
held that it is likely to infringe the protection of business 
secrets, the court may, of its own motion or at the request of 
the parties, if the protection of this secret may not otherwise 
be ensured, decide that the debates will take place and that 
the decision will be rendered in camera. It may, for the same 
purpose and under the same condition, derogate from the 
principle of the right to adversarial proceedings, limit the 
disclosure or the production of the item to some of its parts, 
restrict access to that evidence and adapt the reasoning of its 
decision to the needs of the protection of business secrecy, 
without prejudice to the exercise of the rights of the defense.

Article L. 483-3. Any person having access to evidence or 
to the content of evidence regarded by the court as likely 
to contain business secrets is bound by an obligation of 
confidentiality prohibiting them from using or disclosing 
the information it contains.

For legal persons, the obligation laid down in the previous 
paragraph also applies to their representatives.

Persons having access to the document or to its content are 
not bound by this obligation either in their relations with 
each other or with regard to the representatives of the legal 
entity party to the action for damages. Similarly, the legal 
counsel of the parties are not bound by the obligation in 
respect of those persons.

The confidentiality obligation continues after the proceed-
ings have ended. However it comes to an end if a court 
decides, in a judgment which is no longer open to appeal, 
that there is no business secrecy or if the information in 
question has in the meantime ceased to be a business secret 
or has become easily accessible.

Section 3 – Disclosure and production of evidence in the 
Competition Authority’s file  

Article L. 483-4. The court may not order the Competition 
Authority, the Minister of the Economy, the competi-
tion authority of another Member State or the European 
Commission to produce evidence contained in their file 
when one of the parties or a third party is reasonably able 
to provide this evidence. 

Article L. 483-5. The court may not order the disclosure 
and production of evidence containing: 

1° a written statement or the transcript of oral statements 
submitted voluntarily to a competition authority by a 
person referred to in Article L. 481-1 or in its behalf, and 
contributing to establishing the existence of an anticompeti-
tive practice pursuant to Article L. 420-1 and Article 101 

of the Treaty on the Functioning of the European Union 
and identifying the perpetrators, with a view to obtaining 
full or partial immunity from sanctions in the application 
of the leniency program; 

2° a written statement or the transcript of oral statements 
submitted voluntarily to a competition authority by a person 
referred to in Article L. 481-1 or on its behalf, reflecting 
its willingness not to dispute the objections notified or 
its responsibility, or acknowledging its participation in 
an anticompetitive practice and its responsibility for 
that infringement, drawn up to enable the Competition 
Authority to apply the procedure provided for in the III of 
Article L. 464-2, or the Minister of the Economy to apply 
the procedure laid down in the second subparagraph of 
Article L. 464-9, or the competition authorities of the other 
Member States and the European Commission to apply a 
simplified or accelerated procedure.

This prohibition also applies to passages in a document 
drafted during an investigation or a review before a compe-
tition authority and which include a transcript or literal 
quotation of the presentations referred to in the preceding 
paragraphs.

The court deems inadmissible evidence referred to in this 
article which is disclosed or provided by the parties when 
that evidence was obtained solely through access to a 
competition authority’s file.

Article L. 483-6. Upon request of a party, the court verifies 
the content of the evidence allegedly falling under the 
prohibition laid down in Article L. 483-5, contained in 
the file of a competition authority. To that end, it requests 
disclosure of that evidence by the person or the competi-
tion authority in possession of it and reviews it. It may, 
without the presence of any other person, hear the writer 
of the disputed document assisted or represented by any 
authorized person.

The court may give its decision in camera. It may adapt the 
reasoning of its decision to the necessities of the protection 
of the confidentiality of the document concerned.

Article L. 483-7. When only a part of a document is covered 
by the prohibition laid down in Article L. 483-5, the other 
parts are disclosed according to the terms of this chapter.

Article L. 483-8. As long as the proceedings concerned have 
not been closed by the Competition Authority adopting 
a decision on the basis of section  I of article L. 464-2 
and Articles L. 462-8, L. 464-3, L. 464-6 or L. 464-6-1, 
or by the Minister of the Economy on the basis of the 
first and second subparagraphs of Article L. 464-9 or by 
a competition authority of another Member State of the 
European Union or the European Commission on the 
basis of equivalent provisions, the court may not order the 
disclosure or the production of evidence containing: 

1° information that was prepared by a natural or legal person 
referred to in Article  L. 481-1  or any other natural or 
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legal person concerned or by the administrative authorities 
that the Competition Authority consults for the purposes 
of an investigation or inquiry conducted by a competition 
authority;

2° information established by a competition authority and 
disclosed to the natural or legal person referred to in Article 
L. 481-1 or any other natural or legal person concerned 
throughout the proceedings; 

3° a written statement or a transcript or literal quotation of 
a written or oral statement, as referred to in 2° of Article 
L. 483-5, when the person referred to in Article L. 481-1 
having given the statement has unilaterally withdrawn from 
the procedure. 

The court strikes out the evidence mentioned in 1° to 3° 
disclosed or produced by the parties when the proceedings 
are not closed where that evidence has been obtained solely 
through access to the file of a competition authority.

Article L. 483-9. Articles L. 483-5 and L. 483-8 do not 
apply to evidence that exists independently of the proceed-
ings before a competition authority, regardless of whether 
it is included in the file of said authority.

Article L. 483-10. When evidence not covered by the 
prohibitions laid down in Articles L. 483-5 and L. 483-8 
has been obtained by a natural or legal or person solely 
through its access to the file of a competition authority, 
that evidence can only be used in the context of an action 
referred to in this Title by said person or its legal successor.

Article L. 483-11. A decree in the Council of State specifies 
the terms and conditions for the application of this Title.

TITLE IX – Miscellaneous provisions

Article L. 490-1. The court can order legal persons jointly 
and severally to pay the fines imposed on their directors 
under the provisions of this book and the provisions adopted 
for its application.

Article L. 490-2. In the event of a conviction in respect 
of an offense provided for in Title IV of this book, the 
court may order that its decision be displayed or diffused 
under the conditions laid down by Article 131-10 of the 
Criminal Code.

Article L. 490-3. Where a person having received, less than 
two years previously, a conviction for one of the offenses 
defined in Articles L. 441-2, L. 441-3, L. 441-4, L. 441-5, 
L. 442-2, L. 442-3, L. 442-4 and L. 442-5, commits the 
same offense, the maximum fine incurred is doubled.

Article L. 490-4. Where a legal person having received, 
less than two years previously, a conviction for one of the 
offenses defined in Articles L. 441-3, L. 441-4, L. 441-5, L. 
441-6, L. 442-2, L. 442-3 and L. 442-4 commits the same 

offense, the maximum rate of the fine incurred is equal 
to ten times the amount applicable to natural persons for 
that offense.

Article L. 490-5. For the offenses provided for in Title IV 
of the present book for which a sentence of imprisonment 
is not incurred and for the contraventions laid down in the 
present book, the administrative authority responsible for 
competition and consumer affairs is entitle, as long as the 
public prosecutor has not initiated any action, to come to a 
settlement, after approval by the public prosecutor, under to 
the conditions laid down by decree in the Council of State.

The act by which the public prosecutor approves the settle-
ment offer interrupts the limitation period for public 
prosecution.

Public prosecution is extinguished when the infringer has 
within the prescribed time-limit executed its obligations 
arising from the acceptance of the settlement.

Article L. 490-6. I.- The criminal settlement pursuant 
to Article 41-2 of the Code of Criminal Procedure is 
applicable to legal persons who recognize having committed 
one or more offenses provided for in Title IV of this book 
for which a sentence of imprisonment is not incurred and, 
where appropriate, one or more related contraventions. Only 
the measure provided for by section 1° of Article 41-2 of 
the same code is applicable to those persons.

II.- For the offenses referred to in section I, the public 
prosecutor may propose the criminal fine to the infringer 
through the intermediary of an official referred to in the 
fourth paragraph of Article L. 450-1 of the present code.

Article L. 490-7. For the offenses provided for in Title 
IV of this book for which a sentence of imprisonment is 
not incurred, the convocation of the accused to appear, on 
the instructions of the public prosecutor, by the official 
mentioned in the fourth paragraph of Article L. 450-1 is 
deemed to be a summons.

The provisions of Article 390-1 of the Code of Criminal 
Procedure are applicable to the convocation notified in 
this manner.

Article L. 490-8. For the application of the provisions 
of this book, the Minister of the Economy or his or her 
representative may, before the civil or criminal courts, enter 
pleadings and present them orally in court. It can also 
produce minutes and investigation reports.

Article L. 490-9. For the application of Articles 81 to 83 
of the Treaty establishing the European Community, the 
Minister of the Economy and the officials that he or she 
has designated or authorized in accordance with the provi-
sions of this book on the one hand, and the Competition 
Authority, on the other, have the respective powers that are 
recognized by the Articles of this book and by Regulation 
(EC) No. 139/2004 of the Council of 20 January 2004 on 
the control of concentrations between undertakings and 



580

French competition Law Commercial Code

Council Regulation No 1/2003 (EC) of 16 December 2002 
on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty establishing the 
European Community. The rules of procedure laid down 
by these texts are applicable to them.

For the application of Articles 87 and 88 of the Treaty 
establishing the European Community, the Minister of the 
Economy and the officials that he or she has designated or 
authorized in accordance with the provisions of Article L. 
450-1 have the powers which are recognized by Title V of 
Book IV.

Article L. 490-10. Professional organizations can intro-
duce actions before the civil or commercial court for facts 
which are directly or indirectly prejudicial to the collective 
interest of the trade or of the sector they represent, or to 
fair competition.

Article L. 490-11. A decree lays down the rules for publica-
tion decisions taken in application of Articles L. 462-8, 
L. 464-1, L. 464-2, L. 464-3, L. 464-5, L. 464-6 and L. 
464-6-1.

Article L. 490-12. A decree in the Council of State deter-
mines the conditions of application of this book.
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II. Merger Control Guidelines

2. Competition Authority Merger Control Guidelines of 10 July 2013

I. Objective

1. Concentrations, whether they consist of mergers, acquisi-
tions or the creation of joint ventures, allow undertakings 
to improve their competitiveness by generating economic 
efficiency gains that can have a positive impact on the 
welfare and purchasing power of consumers as a result 
of lower prices, improved product quality or a broader 
selection of choices provided to them. As such, as recalled 
in the fourth recital of EC Regulation No 139/2004 on the 
control of concentrations between undertakings: mergers 
“are to be welcomed to the extent that they are in line with 
the requirements of dynamic competition and capable 
of increasing the competitiveness of European industry, 
improving the conditions of growth and raising the standard 
of living in the Community”.

2. However, this benefit for consumers is not certain 
when a merger operation significantly impedes effective 
competition. As such, in France like in the vast majority 
of developed countries, lawmakers have set up a system to 
prevent any anticompetitive effects as a result of mergers. 
This control is not intended to protect the specific interests 
of competitors, but rather to see to it that competition 
remains adequate so as to prevent any undermining of 
consumers welfare.

3. Merger control is part of the compliance with the prin-
ciple of freedom of trade and industry: the restrictions 
that it imposes on this freedom must be both limited and 
proportionate. From 2000 to 2008, 94% of mergers were 
authorized without conditions after the national competi-
tion authority examined their competitive assessment. 
However, in appropriate cases, competition authorities 
seek out remedies to address the anticompetitive effects 
on competition of a concentration, in the form of commit-
ments proposed by the undertakings, or injunctions and 
provisions that are imposed on them. They may also, when 
no satisfactory remedy can be found, prohibit an operation.

4. Merger control was established in France by the law of 
19 July 1977. Its operation was successively improved by the 
Ordinance of 1 December 1986 relative to the freedom of 
prices and competition, by the Law of 15 May 2001 relative 
to the New Economic Regulations, and by the Law of 4 
August 2008 on the modernization of the economy.

5. The Competition Authority has been responsible for 
merger control in France since 2 March 2009. 

II. Sources

6. The organization of the Competition Authority, its 
attributions, general rules of procedure, decision and appeal 
are defined in Section VI of Book IV relative to the freedom 

of prices and competition, within the Commercial Code. 
The Competition Authority’s internal rules provide some 
practical provisions with regard to the proceedings.

7. More specifically, merger control falls within the legal 
framework defined by Articles L. 430-1 to L. 430-10 of 
the Commercial Code. Its implementation is stipulated by 
Articles R. 430-1 to R. 430-10 of the regulatory part of the 
Commercial Code.

8. Certain provisions of Council Regulation (EC) n° 
139/2004 of 20 January 2004 on the control of concentra-
tions between undertakings are also directly applicable, 
notably Article one that sets down the limits of the respec-
tive competencies of the European Commission and of 
the national competition authorities on the basis of the 
turnovers of the undertakings involved in the merger. 
Similarly, for the turnover calculation method, Article L. 
430-2 of the Commercial Code refers to Article 5 of the 
Regulation, as stipulated by the Commission’s Consolidated 
Jurisdictional Notice of 16 April 2008.

9. Regulation (EC) n° 139/2004 also provides mechanisms 
for referral to Article 4, paragraphs 4 and 5, to Article 9 
and to Article 22, between the European Commission 
and the competition authorities of the Member States, for 
which the implementation provisions are stipulated in the 
Commission Notice of 5 March 2005.

10. The other provisions of Regulation No 139/2004 are not 
directly applicable to the national merger control. However, 
in decisional practice, in an effort to remain consistent 
and to harmonies with community practices, the various 
notions relative to merger control used in the Commercial 
Code have been aligned with the ones used in Regulation 
(EC) No 139/2004 and the various notices published by 
the Commission which, relative to these subjects, provide 
the Authority with useful analysis guides.

11. Light has been shed on the implementation of these 
texts by the case law developed by the Council of State. 
The Authority also refers to the decisional practice of 
the European Commission, and to the case law of the 
General Court and of the Court of Justice of the European 
Communities.

12. With regard to proceedings before the Competition 
Authority) in the context of the control of concentrations, 
the Council of State has ruled that the decisions of the 
Authority relating to merger operations, which are not 
sanctions, do not fall within the scope of application of 
Article 6 of the European Convention on Human Rights1.

1  Decision No 362347, 363542 and 363703 of the Council of State of 21 
December 2012, Groupe Canal Plus and others.
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13. The present guide has no normative value but it 
completes these rules of reference. It replaces the DGCCRF 
guidelines produced under the system that existed prior to 
the implementation of the law on the modernization of the 
economy of 4 August 2008.

14. Intended to be educational, this guide does not aspire 
to be a detailed explanation of all possible implementations 
of the analysis method used by the Competition Authority 
with regard to merger control. For the Authority 

it constitutes a directive2, i.e. it is opposable to undertakings 
and, conversely, may be referred to by undertakings. In order 
to provide them with maximum legal security, the Authority 
undertakes to apply the guidelines whenever it reviews a 
concentration that has been notified to it as of 1 January 
2010, unless the concentration at hand involves a specific 
circumstance or a consideration of general interest justify an 
exception. This guide is intended to be updated in keeping 
with the decisional practice of the Authority.

III. Scope of application of control of 
concentrations

15. Articles L. 430-1 and L. 430-2 of the Commercial Code 
provide for the scope of merger control Article. Article 
L. 430-1 defines the notion of merger. Article L. 430-2 
provides jurisdictional thresholds based on turnover.

16. Exceptionally, it should be noted that these provisions, as 
well as all of book IV of the Commercial Code, do not apply 
to New Caledonia and to French Polynesia, as stipulated in 
Articles L. 930-1 and L. 940-1 of the Commercial Code.

17. Only Article L.430-2 refers explicitly to EU Regulation 
No 139/2004 on the control of concentrations, with, on the 
one hand, the application of the principle of subsidiarity 
(operations fall under the responsibility of the national 
merger control where the Community thresholds are not 
exceeded) and on the other, the methods for the calculation 
of those thresholds in terms of turnover. However, the 
definition of a concentration provided in Article L. 430-1 
does not differ from the definition under EU law and the 
clarifications brought by the Commission’s Consolidated 
Jurisdictional Notice of 16 April 20083 constitute a useful 
guidance for analysis for the Authority both in respect 
of the concept of concentration and identification of the 
undertakings concerned and for the method of calculation 
of turnover. Frequent reference is made [to the regulation] 
in the following but undertakings are invited to refer to that 
document on points not directly mentioned herein.

A. THE NOTION OF “CONCENTRATION”

18. Article L. 430-1 of the Commercial Code provides that

2  See case law stemming from Crédit Foncier decision handed down by 
Council of State on 11 December 1970.
3  Commission Consolidated Jurisdictional Notice under Council 
Regulation (EC) No 139/2004 on the control of concentrations 
between undertakings. http://eur-lex.europa.eu/LexUriServ/Lex-
UriServ.do?uri=OJ:C:2008:095:0001:0048:EN:PDF

“I. A concentration arises:

1° When two or more previously independent undertakings 
merge together;

2° When one or more person(s) who already has control 
of at least one undertaking or when several undertakings 
acquire, directly or indirectly, whether by equity investment 
or purchase of asset elements, contract or any other means, 
control of the whole or of parts of one or more other 
undertakings.

II. The creation of a joint venture that fulfils, on a lasting 
basis, all of the functions of an autonomous economic entity 
constitutes a merger for the purposes of the present Article.

III. For the application of the present section, the control 
results from the rights, contracts and other means that 
provide, whether alone or jointly and in view of the factual 
or legal circumstances, the possibility of exercising decisive 
influence on a company’s activities, and notably:

- ownership or enjoyment rights to all or part of a company’s 
assets; 

- rights or contracts that provide for a decisive influence on 
the composition, deliberations or decisions of a company’s 
bodies”

19. Article L. 430-1-III stipulates that, when determining if 
an operation is a merger, the Authority considers both legal 
and factual circumstances. Indeed, merger control could 
not be efficient if the examination were limited to legal 
considerations: as of the moment when it constitutes an 
economic merger that changes the structure of the markets, 
every operation must undergo a control, irrespective of the 
adopted legal arrangements.

20. The determination of the previous independence of 
the undertakings in question is an essential point, as an 
operation may prove to be only the internal restructuring 
of a group, in which case it does not constitute a concentra-
tion4. This determination is based on the concept of control 
which is assessed according to the principles outlined below. 
If none of the undertakings involved undergo any change 
as regards the identity of the undertakings or persons who 
control or the type of control (of sole or joint control), the 
operation is not a concentration.

21. The main questions stemming from this definition relate 
to the notions of undertaking, person, merger, control and 
joint venture, which are presented below.

4  See letters of non-applicability of control No 09-DCC-15 of 30 
June 2009 to the boards of the institutions AG2R Prévoyance and 
Isica Prévoyance (AG2R group) and the benefit institution Prémal-
liance Prévoyance (Prémalliance group) and No 09-DCC-44 of 10 
September 2009 on the plan to transfer the portfolio of reinsurance 
contracts of the Union Nationale de Réassurance de la Mutualité 
Française to the company MutRé SA.
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1. The notions of “undertaking” and “person”

22. An “undertaking” is said to be “any entity carrying out 
an economic activity, independently of the legal status of 
this entity and of its financing means”5, with economic 
activity being understood as “involving the offer of goods 
and services on the market”6. A merger can relate to all of 
one or more undertakings, but also to asset elements that 
constitute part of a corporation, such as brands or patents, 
as of the moment when these asset elements constitute an 
activity that results in a presence on a market, to which a 
turnover can unambiguously be attached7.

23. For example when those asset elements consist of 
immovable assets, their acquisition constitutes a concen-
tration when those assets generate, at the time of the 
acquisition, a turnover (particularly rent) with one or 
several third parties which are independent of the parties. 
Where the immovable asset does not generate turnover at 
the time of the acquisition of control, the operation only 
constitutes a concentration when the existence of turnover 
is made certain at a later time8 e.g. by reason of a “pre-
commercialization” even if in part, of the property to one 
or more third parties9. On the other hand, when there is no 
turnover attached to the asset, for example in the context of 
a non-pre-commercialized sale before completion, this asset 
is not an undertaking and the operation does not constitute 
a notifiable concentration.

24. The notion of “person” mentioned in point I-2 of Article 
L. 430-1 includes legal persons governed by private law, 
public bodies10, including the State itself11, and natural 
persons. However, as the same article provides that a 
concentration has been realized “when one or more persons 
already control at least one undertaking (…)”, acquisitions 
of control carried out by natural persons are only likely 
to constitute a merger if these persons are involved in 

5  CJEC, 23 April 1991, Höfner and Elser, case C-41/90, point 21.
6  CJEC, 16 June 1987, European Commission v Italy, Case 118/85, 
ECR. CJEC.2599, point 7.
7  See for example Community case COMP/M. 3867 - Vattenfall/
Elsam and E2 Assets of 22 December 2005.
8  For example three years from the acquisition.
9  See Decision No 13-DCC-80 of 4 July 2013 of the Authority 
relative to the joint takeover of the Bordeaux pôle de compétences 
urbaines [urban expertise pool] by the company Midi Foncière 2 
and the CDC.
10  See for example Commission case IV/M.157 - Air France / Sa-
bena of 5 October 1992 with regard to the Belgian State; IV/M.308 
- Kali and Salz/MDK/Treuhand of 14 December 1993 with regard 
to other public bodies such as the Treuhand. See also Commission 
Decision COMP M.1124 of 6 July1998, Maersk Air/LFV Holdings, 
COMP/M.5508 of 15 May 2009 Soffian/Hypo Real Estate and COM-
P/M.5861 of 4 August 2010 Austria/Hypo Group Alpe Adria.
11  Paragraph 193 of the Commission Consolidated Jurisdictional 
Notice should not be read as excluding Member States or public 
bodies from the notions of undertaking [firm] or person. In effect 
where it states that “Member States (or other public bodies) are not 
considered as ‘undertakings’ under Article 5(4) simply because they 
have interests in other undertakings which satisfy the conditions of 
Article 5(4)”, this is only for the purposes of calculation of turnover. 
It goes on to state that “for the purposes of calculating turnover of 
State-owned undertakings, account is only taken of those undertak-
ings which belong to the same economic unit, having the same inde-
pendent power of decision”. 

economic activities on their own behalf, or if they control 
at least one other undertaking before the operation12. 

25. In the rest of the present guide, the expression “under-
taking” will be used in a generic manner, whether referring 
to a company as a whole or only to asset elements that meet 
the above criteria, whether involving an economic activity 
that is controlled by a private law or public law body, or an 
individual.

2. The notion of “merger”

26. Mergers can arise either by the creation of a new 
company, or by the absorption of one company by another. 
In the first case, the legal personality of the merging under-
takings ceases to exist, and in the second case, the legal 
personality of the absorbed company ceases to exist.

27. De facto mergers, like mergers, are subject to merger 
control, where they give rise to the consolidation of the 
activities of previously independent undertakings within 
one and the same economic unit. A lasting single economic 
management is a necessary condition to determine the 
existence of such a concentration. To so determine, the 
Authority takes into consideration all the circumstances of 
law and fact enabling it to characterize the operation. In 
addition, it may take account in its assessment of different 
factors such as the existence of cross-shareholdings, the 
consolidation of their accounts, internal profit and loss 
compensation between the undertakings involved in the 
operation, the distribution of revenues between the various 
entities and their joint liability.13

28. For example in the mutual insurance sector, the types of 
structures used for an alliance between a Union Mutualiste 
de groupe – UMG and a Société de groupe d’assurance 
mutuelle -SGAM) involve substantial and durable relation-
ships of financial solidarity between the entities involved 
and the combination of their accounts14. The creation of 
such structures is regarded as a merger.

3. THE NOTION OF “CONTROL”

29. An undertaking is under another undertaking’s control 
f rom the moment when the controlling corporation 

12  See e.g. Letter of non-applicability of control No 09-DCC-73 
of 9 December 2009 on the exclusive takeover of the company 
Ormoison SAS by ITM Alimentaire Est (Groupe ITM Entreprises) 
concerning a acquisition of joint control by an individual holding 
no other business at the time of the operation and Decisions n° 10-
DCC-15 and 10-DCC-16; see also Commission Decision COM-
P/M.6411 of 6 February 2012, Advent/Maxam.
13  See e.g. Decision No 11-DCC-154 of 24 October 2011 on the 
acquisition of sole control of the company Financière du Forest, 
a holding company belonging to the GAD group, by Centrale 
Coopérative Agricole Bretonne
14  See Decision No 10-DCC-52 of 2 June 2010 on the creation of 
a mutual insurance group company (SGAM) by MACIF, MAIF and 
MATMUT; Decision No 11-DCC-12 on the creation of a mutual 
grouping union by the groups MGEN, MNH, MNT, MGET and 
MAAE and decision No 11-DCC-215 on the merger of the Humanis 
Group and the Novalis Taitbout Groupt. Also see Decision No 13-
D-01 of 31 January 2013 on the situation of the Réunica and Arpège 
groups with regard to section I of Article L. 430-8 Commercial 
Code.
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can exercise decisive influence over the activities of the 
controlled corporation. This possibility must be real, but it 
is nevertheless necessary to demonstrate that this decisive 
influence is or will actually be wielded.

30. These notions of “control” and “decisive influence” are 
specific to national law and Community law with regard 
to merger control, with the two systems meeting up on this 
aspect. For example, the notion of “control” in the national 
merger control law is not identical with the notion of 
“control” when it comes to company law. One should also 
note that the notion of “decisive influence” is not identical 
with that of “significant influence”, which is used in the area 
of accounting consolidation.

31. Control covers sole control (i.e. acquired by an under-
taking acting on its own), or joint control (i.e. acquired by 
several associated undertakings). The notion of “common 
control” is equivalent with that of “joint control”.

a) Sole control

32. An undertaking has sole control when it alone has 
decisive influence over the activities of another undertaking.

An undertaking can hold decisive control over another 
undertaking in two cases:

- when it alone has the power to take strategic decisions for 
the undertaking in question;

- when it is the only shareholder able to block the other 
undertaking’s strategic decisions, though without the ability 
to impose these decisions on its own (this is then referred 
to as “negative” sole control)15.

33. It should be noted that, when an operation allows 
the holder of negative sole control to move to a position 
of positive sole control, the status of the control is not 
considered to have been modified by the operation. For 
example, when a minority shareholder acquires the power 
to take, on its own, the undertaking’s strategic decisions, the 
operation is not a merger if, before the operation, it already 
held “negative” sole control16.

34. Like the notion of merger, the notion of sole control is 
based on an assessment of all legal and factual circumstances. 
Sole control is normally acquired when an undertaking 
acquires a majority of a company’s voting rights or of the 
parent of a group of companies. Sole control can also legally 
result from a minority holding when special voting rights 
are attached to the latter, such as double voting rights, 
for example or when the minority shareholder, by virtue 
of provisions included in the Statues or in a shareholder 
agreement, has specific veto rights, or where the statutes 

15  See Decision No 12-DCC-98 of 20 July 2012 on the acquisition 
of sole control of the companies Financière TWLC, Swiss Fashion 
Time, PT Switzerland, PE Time Design, Swiss Watch Group FZCO, 
Fortune Concept Limited and PT Far East Limited by the company L 
Capital Management SAS.
16  A fortiori, the move from positive sole control to negative sole 
control is not a concentration.

allow it to have a majority in the decision-making bodies 
of the undertaking17. A minority shareholder can also be 
considered to hold de facto sole control. This is the case, for 
example, when the latter is virtually certain of obtaining 
a majority during the general meeting, on the basis of its 
holding level and the actual presence of shareholders at the 
general meetings in previous years, usually the three years 
prior to the change in the shareholding which is likely 
to realize the acquisition of control18. Symmetrically, a 
majority holding does not necessarily mean sole or even 
joint control, although such is not frequently the case.

35. Sole control does not presuppose that the controlling 
undertaking has the power to determine the controlled 
undertaking’s day-to-day management. The important 
factor is its ability to control the controlled undertaking’s 
strategic decisions.

36. The acquisition of sole control where an undertaking 
was previously jointly controlled by several shareholders 
constitutes a concentration. In effect the undertaking 
acquiring sole control will have, on completion of the opera-
tion, the possibility of determining the strategic behavior of 
the controlled undertaking alone whereas previously it had 
to take into account the interests of other shareholders and 
cooperate permanently with them19.

b) Joint control (or common control)

37. When two or more undertakings can exercise decisive 
influence over another undertaking, control is joint. The 
controlling undertakings must have the power to block the 
strategic decisions of the joint venture and cooperate and 
agree on the strategy of the joint venture.

38. As with the previous notions, the notion of joint control 
is based on an assessment of all legal and factual circum-
stances. The most classical form of joint control sees both 
controlling undertakings equally sharing the controlled 
undertakings” voting rights between them. Nevertheless, 
joint control can exist even when the two controlling 
undertakings do not equally share the voting or representa-
tion rights in the decision-making bodies20, or when more 
than two controlling undertakings jointly share control.

39. As is the case of sole control, joint control does not 
presuppose that the controlling undertakings have the 
power to determine the controlled undertaking’s day-to- 
day management. The important factor, as is the case with 
exclusive control (see paragraph 35), is their ability to 
control the controlled undertaking’s strategic decisions21.

17  See for example Decision No 11-DCC-13 of 31 January 2011 
on the acquisition of sole control by Bolloré Energie of a branch of 
activity of the company Les Combustibles de Normandie
18  See European Commission Decision COMP/M.4994 of 10 June 
2009, Electrabel/Compagnie Nationale du Rhône and Competition 
Authority Decision No 11-DCC-182 of 2 December 2011 on sold 
acquisition of the company Rue du Commerce by Altaréa.
19  Paragraph 86 of Consolidated Notice.
20  See Decision No 10-DCC-34 for 60% - 40% joint control
21  See Decision No 11-DCC-34 of 25 February 2011 on the acqui-
sition of sole control of Ne Varietur by GDF Suez and Commission 
Decision COMP/M.4180 of 14 November 2006, Gaz de France/Suez.
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40. The entry of a new shareholder in a jointly controlled 
undertaking, which was previously under sole or joint 
control, constitutes a concentration, if, subsequent to this 
operation each of the shareholders has the power to block 
the strategic decisions of the undertaking22.

41. When two or more undertakings acquire a target under-
taking in order to immediately share out its assets between 
them, the operation does not constitute a joint acquisition 
of control, but rather an exclusive takeover, by each of the 
controlling undertakings, of the assets that each one is 
acquiring. From the viewpoint of merger control, this is 
actually two separate operations.

c) Absence of control

42. Moreover, it is worth noting that an undertaking may 
not be the subject of any control relative to merger control 
law if no shareholder or other undertaking exercises decisive 
influence. This case can arise when an undertaking’s capital 
and voting rights are divided between several minority 
shareholders, with no legal or factual element requiring a 
stable majority as part of the decision- making procedure, 
and when a majority can arise on a case-by-case basis 
according to the possible combinations of the votes of the 
minority shareholders (fluctuating majorities)23.

43. The acquisition of sole or joint control of an undertaking 
which is not controlled constitutes a merger. On the other 
hand, if the entry of one or more new shareholders in a 
company gives rise to a situation of absence of control, the 
operation does not constitute a concentration.

4. Criteria for assessing decisive influence

44. Most often, it is the rights granted to the majority 
shareholder, or even to a minority shareholder that deter-
mine how control is exercised over an undertaking24. Other 
elements such as contractual or financial relations, when 
added to the rights granted to a minority shareholder, can 
result in factual control. In very exceptional circumstances, 

22  Paragraphs 86 and 87 of Consolidated Notice.
23  As such, the European Commission decided in Decision M.5557, 
SNCF/CDPQ/KEOLIS/EFFIA, that Keolis was not controlled by 
any one of its shareholders, and that the increased capital interest 
of SNCF Participations therefore constituted a merger operation, by 
providing it with joint control of the undertaking.
24  In an opinion dated 15 October 1991, the Competition Council 
took note of Gillette’s decisive influence over Eemland Holdings NV 
(hereinafter “Eemland”), even though Gillette ne does not own any 
Eemland shares, and had neither voting rights within the Eemland 
board of directors, nor the right to be represented on this board, nor 
the right to attend the ordinary general meetings of the shareholders, 
or even the right to information about the company. In this case, de-
cisive influence was based on a converging body of evidence. First, 
Gillette held convertible bonds that included a pre-emptive right on 
the Eemland ordinary shares and other convertible bonds, thereby 
allowing Gillett to be the only industrial and commercial operator 
amongst Eemland’s shareholders, which could then partly or totally 
it take over, as relevant. Second, Eemland was financially dependent 
on Gillette given that, as a lender, the latter had contributed capital 
representing almost 70% of Eemland’s turnover. Third, the commer-
cial agreements signed between the parties would provide Gillette 
with the possibility of limiting Eemland’s competition on the seg-
ment of high-end products in France, within which the Gillette brand 
is positioned.

an undertaking can even exert decisive influence without 
any interest in the capital.

45. Taken together, these criteria are assessed by the 
Authority using the body of evidence technique, even 
though each of the clues in question, if taken separately, 
would be insufficient to result in decisive influence in its 
own right.

46. Specifically, it is apparent from the decision-making 
practice of the Authority that, in the case of certain distribu-
tion networks, the combination of very minority stakes in 
the capital of the operating companies, the provisions of the 
model articles of association which are imposed on them 
and those of brand affiliation contract, confers on the head 
of the network joint control over those companies. In the 
case of the E. Leclerc network, a decisive influence was 
found whereas the network head owned no shareholding 
in the operating companies but imposed on the members of 
the Centers Leclerc Association of Distributors very specific 
model articles which were combined with the provisions of 
the affiliation contract25. In addition to the clarifications 
provided below, the issues specific to distribution networks 
and the control exercised by the heads of network over 
independent stores are covered in Appendix C.

a) Rights granted to shareholders

47. Decisive influence over an undertaking generally results 
from the fact that a shareholder holds the majority of the 
voting rights. Nevertheless, a minority holding can also 
allow a shareholder to wield decisive influence if this holding 
includes rights that exceed the ones normally granted to 
minority shareholders for the purposes of protecting their 
financial interests26 or if those rights, when assessed in the 
light of a set of consistent legal or economic indicia, show 
the existence of a decisive influence.

25  See Decision No 12-DCC-125 of 27 August 2012 on the 
joint acquisition of 28 food-based retail stores by the Union des 
Coopérateurs d’Alsace and l’Association des Centres Distributeurs 
E. Leclerc and No 13-DCC-12 of 28 January 2013 on the joint ac-
quisition of the companies Nobladis and Sodirev by groupe Cornac 
and l’Association des Centres Distributeurs E. Leclerc. At the date 
of publication of the guidelines, these decisions were the subject of 
an appeal before the Council of State.
26  See, for example, Competition Council opinions 04-A-07 and 
04-A-08 of 18 May 2004 and the decrees from the Minister for the 
Economy and the Minister of Agriculture C2004-120/C2004-121 of 
25 May 2005: In this case, Kronenbourg’s acquisitions of minority 
interests in the capitals of the companies Ferrer, Feuvrier, Murgier 
and Kihl resulted in a modification of the Articles of association. The 
provisions of these Articles of association, relatively similar from one 
operation to the next, provided Kronenbourg with a veto right over 
certain decisions by the board of directors, regarding significant fi-
nancial commitments, and a pre-emptive right in case of the sale of 
shares. Moreover, Kronenbourg signed a shareholders’ pact with the 
family groups of the Ferrer, Feuvrier and Kihl companies, notably 
including a promise to sell all of the capital to it by an unspecified 
deadline. In their terms, none of the legal provisions exceeds what is 
normally granted to minority shareholders in order to protect their 
financial interests, and they do not allow Kronenbourg to control the 
firm’s strategy”; see also Decision No 11-DCC-10 of 25 January 2011 
on the acquisition of sole control of the Parisot Group by Windhurst 
Industries and the joint acquisition of Windhurst Industries by FSI.
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48. To determine if a minority shareholder has decisive 
influence, the Authority examines, on the one hand, the 
rights granted to it and the provisions for their usage. For 
example, it considers:

. veto rights, in particular the ones that apply to the strategic 
plan, the appointment of the main directors, investments 
and the budget;

. the possibility of benefiting from special rights that, 
immediately or in the future, would grant a greater share in 
the decisions compared to the share of the capital;

. the possibility of appointing certain managers within the 
undertaking’s management bodies;

. the possibility of increasing the capital holding at a later 
time, either through individual agreements or by holding 
securities that can be converted into shares, or even through 
the existence of purchase options; in and of themselves, such 
options cannot entail control relative to the period prior to 
their exercising, unless this option will be exercised in the 
near future in compliance with legally binding agreements, 
but they can reinforce other indicators of decisive influence;

. the possession of pre-emptive or preferential rights27;

. the possibility of obtaining detailed information on the 
undertaking’s activities, in particular information generally 
reserved for the management or for parent companies.

49. The Authority also analyses whether or not the 
dispersion of shares may give the minority shareholder’s 
participation a more concrete weight in the deliberations. 
If necessary, this examination is based on minutes of board 
of directors meetings over several years that can be used to 
determine the distribution and actual influence of the votes 
of the shareholders28.

50. In certain cases, it is necessary to determine if certain 
shareholders will be coordinating their decisions:

. as a result of a shareholders’ agreement or other formal 
agreement that will lead them to act in concert or will 
facilitate the coordination of their votes29;

27  See Decision No 11-DCC-07 of 28 January 2011 on the cre-
ation of a full function joint venture by La Poste and SFR.
28  For an analysis of minority shareholdings, taking into account 
the distribution of votes in the General Assembly, see the order of 
the Minister for the Economy, Finance and Employment of 28 Jan-
uary 2008 relating to the failure to notify a concentration consisting 
of the acquisition of control of Novatrans by SNCF Participations); 
also see Commission Decision COMP 4994, Electrabel/Compagnie 
Nationale du Rhône of 29 April 2008 and Authority Decision No 
11-DCC-182 of 2 December 2011 on the acquisition of sole control 
of Rue du Commerce by Altarea.
29  Competition Council opinion 06-A-20 of 20 October 2006 on 
the joint control by the companies Pan Fish and Wartdal over the 
company Aalesundfisk and Decisions 12-DCC-98 of 20 July 2012 
the acquisition of sole control of Financière TWLC, Swiss Fashion 
Time, PT Switzerland, PE time Design, Swiss watch group FZCO, 
Fortune Concept Limited and PT Far East Limited by the company 
the Capital Management SAS and Decisison No 13-DCC-37 of 26 
March 2013 on the creation of a joint venture combining the animal 

. because of sufficiently strong common interests that will 
lead them not to oppose one another when exercising their 
rights30.

b) Contractual relations

51. In their own right, contractual relations are only likely 
to result in decisive influence over an undertaking in certain 
very specific cases. As such, point 18 of the Commission’s 
consolidated notice reiterates that “in order to confer 
control, the contract must lead to a similar control of the 
management and the resources of the other undertaking as 
in the case of acquisition of shares or assets. In addition to 
transferring control over the management and the resources, 
such contracts must be characterized by a very long duration 
(ordinarily without a possibility of early termination for the 
party granting the contractual rights)31”.

52. As an example of contracts that, on their own, can lead 
to an acquisition of control, the Commission mentions in 
that same point business lease agreements, whereby the 
acquirer obtains control over the management and the 
resources despite the fact that property rights or shares are 
not transferred, and refers to Article 3, paragraph 2, point 
a) of Regulation No 139/2004 that provides that control 
can also result from a right to use a undertaking’s assets32.

53. With more specific regard to franchise contracts, as 
the Commission indicates, “franchising agreements as 
such do not normally confer control over the franchisee’s 
business on the franchisor. The franchisee usually exploits 
the entrepreneurial resources on its own account even if 
essential parts of the assets may belong to the franchisor”33. 
For further details regarding franchise agreements, refer to 
Appendix C.

c) Other elements likely to give rise to the exercise of control 

54. In its assessment, the Authority also considers the 
economic ties that the shareholders will have with the new 
entity, such as, for example:

. the fact of being the new entity’s main industrial share-
holder that is active in its sector or in related sectors, while 
the other shareholders are financial investors or shareholders 
who only have a small part of the voting rights;

. the existence of significant long-term delivery contracts 
with the new entity;

. the ascertainment of very favored commercial relations 
such as exclusive sales contracts, contracts for the use of 

feed activities of Unicor, Qualisol, and InVivo in the South of France. 
30  See e.g. Decision No 10-DCC-06 of 21 January 2010 on the 
acquisition of sole control of the company Thémis Grains by co-op-
erative group Unéal.
31  See e.g. Decision No 10-DCC-61 of 15 June 2010 on the 
acquisition of sole control of Société de la Raffinerie de Dunkerque 
by the company Colas.
32  Decision No 09-DCC-46 of 28 September 2009 relative to the 
lease-management by Distribution Casino France of a hypermarket 
owned by the company Doremi
33  Paragraph 19 of the Commission’s consolidated notice.
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rights or sharing of brands, patents, distribution networks 
or production units;

. the fact of representing a very high share of the undertak-
ing’s turnover, such that a break of commercial relations 
will threaten the undertaking’s survival in the short term;

. the fact of being significantly involved as a lender to the 
undertaking34.

5. Specific case of joint ventures

55. For the creation of a common structure between several 
undertakings to be considered a merger, it must, pursuant 
to Article L. 430-1, involve “a common undertaking that is 
carrying out all functions of a stand-alone economic entity 
on a long-term basis”. The creation of such a joint venture 
can result:

from the creation of a totally new common structure,

from the contribution of assets that the parent companies 
previously held on an individual basis to a pre-existing joint 
venture, provided that these assets, if they involve contracts, 
know-how or other assets, allow the joint venture to extend 
its activities,

. from the acquisition of joint control of an existing under-
taking by one or more new shareholders.

56. In particular, the undertaking is a full-function joint 
venture if it has sufficient resources in order to operate 
in an independent manner within a market, and notably 
all structural elements need for the operation of autono-
mous companies (human resources, budget, commercial 
responsibility). The resources needed for its activity can be 
transferred by the parent companies notably with regard to 
personnel and intangible assets (brands...) or their expertise 
in the area of the design, manufacturing and marketing, 
by transfer of all of their activities in this sector, of the 

34  In the Est-Républicain / BFCM / Socpresse case, the Council of 
State considered that BFCM had decisive influence over EBRA as a 
result of its veto rights and role as a lender: “(…) further BCFM fi-
nanced alone, for a total amount of EUR 189 million, the takeover of 
SA Delaroche by EBRA, whose capital does not exceed EUR 38 000; 
that this situation of lender consolidates its power of influence on the 
strategic decisions of the latter, especially as it is in a position, taking 
into account the voting rules laid down in this matter by Article 19 of 
the statutes of the undertaking, to oppose, at shareholders’ meeting, 
any increase in the equity capital; and the circumstance that, by a 
current account agreement dated 22 May 2006, BFCM agreed not 
to demand repayment of its loan before the expiry of a three-year 
period, is not likely to reduce that power taking into account, in par-
ticular, the magnitude of the financial difficulties encountered by SA 
Delaroche and of the size of the loan compared to annual turnover 
of the latter.” In Decision 09-DCC-16 of 22 June 2009 on the Ban-
ques Populaires/Caisses d’Épargne merger, the Authority did not find 
that the State exercised decisive influence on the new entity taking 
into account the fact that the capital injection by the State of EUR 5 
billion, was intended to be promptly repaid and that it was sufficient 
that half of the preference shares be reimbursed, i.e. around EUR 1.5 
million, for the State to lose its right to be represented by two mem-
bers on the supervisory board.

contracts, of the employees as well as of all rights needed 
to carry out the activity.35

57. Moreover, the structure must be “an undertaking 
carrying out all functions of an autonomous economic 
entity” (or also a “full-function” undertaking), which means 
that it is operating within a market, carrying out the func-
tions that are normally performed by other undertakings 
also present within this market36. 

58. This is not the case, for example of central purchasing 
bodies operating for the account of their parent companies37 
or of joint ventures for which the role is limited to research 
and development, or to production38.. On the other hand, 
the fact that the parent companies represent a significant 
share of this joint venture’s sales does not prevent the fact 
that this could be a concentration, provided that, on a 
commercial level, the joint venture deals with its parent 
companies in the same manner as with third parties and 
maintains relations with the parent according to market 
conditions. 

59. As stipulated in point 93 of the European Commission’s 
consolidated notice: “The fact that a joint venture may 
be a full-function undertaking and therefore economi-
cally autonomous from an operational viewpoint does 
not mean that it enjoys autonomy as regards the adoption 
of its strategic decisions. Otherwise, a jointly controlled 
undertaking could never be considered a full-function joint 
venture and therefore the condition laid down in Article 
3(4) would never be complied with. It is therefore sufficient 
for the criterion of full-functionality if the joint venture is 
autonomous in operational respect”.

60. Likewise, the notion of full-function must not be 
confused with that of autonomy relative to the parent 
company, as defined by the Authority in disputes relating 
to anticompetitive practices.

61. The structure must be “common”, i.e. controlled jointly 
by two or more undertakings.

35  See Decision No 09-DCC-4, 10-DCC-147, 10-DCC-153 and 
11-DCC-171 for examples of full-function joint ventures; Letter 
of non-applicability of control No 10-DCC-49 for an example of a 
joint undertaking not having sufficient resources of its own; Letter 
of non-applicability of control No 12-DCC-13 of 1 February 2012 
For an example of a joint undertaking essentially maintaining rela-
tions with its parents.
36  Decision No12-DCC-100 of 23 July 2012 on the acquisition of 
sole control of TPS and CanalSatellite by Vivendi and Groupe Canal 
Plus (re: the fact that OCS is not a full-function joint venture).
37  For example, in its decision of 31 May 2000 relative to the 
Opéra operation, the Council of State considered that the Opéra 
purchasing alliance, a common subsidiary of Casino, Perrachon and 
Cora, did not have the characteristics of a stand-alone economic un-
dertaking in particular because the purchasing decisions continued 
to be taken by the parent companies and their subsidiaries, which 
remained present in the capacity of buyers on the market for the 
supply of mass retail distribution products and that the Opéra com-
pany bought certain products in order to sell them to its principals, 
but for a very small share of the purchases from the parent compa-
nies and their subsidiaries, which was insufficient for the status of 
autonomous economic entity.
38  Consolidated Notice, paragraph 95.



588

French competition Law Competition Authority Merger Control Guidelines 

62. The structure must operate “on a lasting basis”. For 
example, the creation of a joint venture established to create 
a work of art and intended to be dissolved at the end of the 
project is not considered to be a merger. On the contrary, 
the fact that the agreement signed between the parent 
companies anticipates a joint venture’s dissolution in case 
of failure does not prevent its classification as a merger.

6. Interrelated transactions

63. As indicated in the Commission’s consolidated notice 
(points 38 et seq.), the Authority considers that multiple 
operations comprise one and only one merger operation 
in the event that they are interdependent, meaning that 
one operation could not be carried out without the other. 
Whereas clause 20 of Regulation n° 139/2004 on the 
control of concentrations further stipulates that closely 
connected operations, in the sense that they are linked by 
a condition, should be treated as a single concentration39. 
On the other hand, when operations are not interdependent, 
which means that the parties would carry out one of the 
operations even in case of failure of all of the others, the 
different operations must be assessed individually.

64. The operations can be considered as legally connected 
with one another, when the agreements themselves are 
linked by reciprocal conditionality. However, it cannot be 
excluded that elements will be taken into account that, on an 
economic level, demonstrate that the operations cannot be 
carried out without one another40. As stipulated in point 43 
of the consolidated notice, the fact that the agreements are 
concluded simultaneously is one of the essential elements 
of interdependence.

65. Even in the event of a conditional connection, opera-
tions can still only be considered as a single merger opera-
tion if, for each of them, control is acquired by the same 
undertaking(s)41. For example, when several undertakings 
share out assets, the Authority considers each operation 
separately, even though each of these acquisitions is depen-
dent on the realization of the other operations. It is also 
necessary for each of the operations to individually consti-
tute a concentration. Operations that do not constitute an 
acquisition of control, such as, for example, non-controlling 
minority holdings, cannot be considered as comprising an 
indissociable whole with operations relating to the acquisi-
tion of control of undertakings, even though these two types 
of operations are connected with one another.

66. From the cases described above, one must distinguish 
the case anticipated in Article 5, paragraph 2, second sub-
paragraph of Regulation No 139/2004, for the purposes 
of calculating the turnover of the undertakings concerned. 
In application of this Article, successive operations (each 
one resulting in an acquisition of control) carried out 
over a period of two years between the same persons or 

39  Decisions 09-DCC-41, 09-DCC-94, 10-DCC-140.
40  Decisions 11-DCC-117 and 11-DCC-156.
41  Decision 10-DCC-130.

undertakings are considered to be a single merger even if 
none of them is subordinate to the other42.

67. In the case of interdependent acquisitions from various 
sellers, the individual turnover thresholds are calculated for 
each of the target undertakings. In practical terms, in the 
case of acquisitions by undertaking A of target companies B 
and C controlled by companies that are not part of the same 
group described as a “single concentration”, the ‘undertak-
ings concerned’ are A, B and C. Accordingly, in the event 
that neither the individual turnover achieved by B nor that 
achieved by C reaches the individual turnover thresholds of 
Article L. 430-2 of the Commercial Code, the operation of 
“single concentration” at issue does not have to be subject 
to a pre-notification to the Competition Authority as the 
individual turnover thresholds are not achieved by at least 
two of the undertakings concerned. In contrast, if either 
B or C reaches the individual threshold, the operation is 
notifiable, even if the second target undertaking does not 
reach that threshold.

7. Transitory operations

a) The acquisition by a credit institution or other financial 
institution for the purposes of resale, known as “portering 
operations”

68. Article 3, paragraph 5 of Regulation n° 139/2004 on 
merger control considers that a concentration shall not be 
deemed to arise, where “credit institutions or other financial 
institutions or insurance companies, the normal activities 
of which include transactions and dealing in securities for 
their own account or for the account of others, hold on a 
temporary basis securities which they have acquired in an 
undertaking with a view to reselling them, provided that 
they do not exercise voting rights in respect of those securi-
ties with a view to determining the competitive behavior 
of that undertaking or provided that they exercise such 
voting rights only with a view to preparing the disposal of 
all or part of that undertaking or of its assets or the disposal 
of those securities and that any such disposal takes place 
within one year of the date of acquisition; that period may 
be extended by the Commission on request where such 
institutions or companies can show that the disposal was 
not reasonably possible within the period set”.

69. The Commission applied this provision in the VUP/
Lagardère decision43 which was confirmed by the European 
court44.

42  Decision No 11-DCC-150 of 10 October 2011 on the acquisi-
tion of sole control of the cooperative Elle-et-Vire by cooperative 
group Agrial.
43  Commission decision COMP/M.2978 Lagardère/Natexis/VUP 
of 7 Jan. 2004: In this case, Natexis replaced Lagardère in order to 
provisionally acquire the target assets of VUP and sell them back to 
the latter, once the authorization of the Commission had been ob-
tained. The Commission has nevertheless considered that, insofar as 
neither Lagardère, nor Natexis, had acquired the sole or joint control 
or of the target, the provisional acquisition by Natexis of the target 
assets fell within the scope of application of Article 3(5).
44  Cases T-279/04 and T-452/04, Editions Odile Jacob SAS/Com-
mission, Judgment of 13 September 2010: the Court confirmed that 
the nominee holding arrangement did not give Lagardère the possi-
bility to exercise, alone or jointly with Natexis, a decisive influence 
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70. The Authority was guided by this provision of the 
Regulation and on European decision-making practice in 
assessing whether the provisional acquisition of a target 
asset by a financial institution, a credit institution or an 
insurance company, with a view to its resale to a third party, 
constitutes a concentration or not. For that, it ensures that 
the provisional acquirer may not exercise, alone or jointly, 
a decisive influence on the target asset for the duration of 
the holding arrangement. For example, either it does not 
exercise the voting rights attached to securities that it has 
acquired, either it is represented by one or several inde-
pendent directors. For example, either it does not exercise 
the voting rights attached to the securities acquired, or it 
is represented by one or more independent administrator. 
Insofar as it does not acquire a decisive influence on the 
assets targets, their provisional acquisition does not consti-
tute a concentration. Like the Commission, the Authority 
considers that the acquisition is provisional if the holding 
of assets thus realized by the financial institution does not 
exceed one year. Therefore only the concentration operation 
consisting of the resale of those assets to the final acquirer 
will be notifiable to the Authority if the turnover thresholds 
referred to in Article L. 430-2 of the Commercial Code 
are reached.

71. The Authority also ensures, in application of Article 
L. 430-4 of the Commercial Code, that the nominee 
holding operation does not confer on the final purchaser, 
before the final realization of the transaction, a decisive 
influence on the target assets45, causing the operation 
to be completed without authorization. In addition, the 
ending of the holding operation and therefore the resale of 
the assets to the final purchaser may not occur before the 
Authority has given its decision, which may be subject to 
commitments or include injunctions.

b) Other cases of transitory operations

72. In its consolidated notice, the European Commission 
indicates46 that it uses two conditions in order to assess 
whether or not a transitory operation constitutes a lasting 
change of control. Firstly, the transitory nature of the 
operation must be agreed between the various acquirers in 
a legally binding manner and, secondly, there must not be 
any doubt as to the fact that the break-up will take place 
within a short time-frame after the first acquisition.

73. Where the resale is only partial the Commission 
provides that “[...] in a serial transaction, an undertaking 
agrees to acquire first sole control of a target undertaking, 
with a view to directly selling on parts of the acquired stake 
in the target to another undertaking, finally resulting in 
joint control of both acquirers over the target company. If 
both acquisitions are inter-conditional, the two transactions 
constitute a single concentration and only the acquisition 

over the target assets and that accordingly, the nominee holding ar-
rangement could not be regarded as a concentration operation. 
45  In the event that the third party invited to become the final 
purchaser already exercised joint control of the target, the Authority 
must ensure that the holding arrangement does not allow it to 
acquire sole control of those assets.
46  Paragraphs 28 et seq. of the Consolidated Notice.

of joint control, as the final result of the transactions, will 
be considered by the Commission”47.

74. The Authority will draw inspiration from these provi-
sions in order to assess whether national merger control 
provisions should apply of not to transitory control of assets 
that are intended to be re-sold in the short term. Unlike 
the situation in the case of the provisional acquisition by a 
financial institution in the context of a temporary holding 
operation, the transitional operation does confer on the 
acquirer a decisive influence over the assets acquired and 
the legally binding and short term nature of the operation 
are essential elements. The Competition Authority also 
considers that the acquisition by a network head of a 
grouping of independent traders of an operating company 
with a view to its resale to new operators does not have to 
be notified where the acquisition by an identified purchaser 
is certain48 and will take place within one year. Only this 
second operation is potentially notifiable if it constitutes a 
concentration and if the turnover thresholds referred to in 
Article L. 430-2 of the Commercial Code of are reached.

B. CONTROL THRESHOLDS

1. National merger control threshold

75. Alongside the turnover thresholds applicable to all 
operations (A), the LME Law has introduced specific 
thresholds (b) for operations involving companies exploiting 
retail stores and (c) for operations involving undertakings 
carrying on their activity in the DROMs (Départements 
et Régions d’Outre-Mer – French overseas departments 
and regions).

a) Thresholds applicable to all operations

76. In accordance with Article L. 430-2 of the Commercial 
Code that defines national merger control thresholds, 
and with Regulation (EC) No 139/2004 that defines 
Community thresholds, mergers are subject to control by 
the Competition Authority if:

- the total worldwide net of tax turnover of all of the 
undertakings or groups of natural or legal persons taking 
part in the merger is more than 150 million euros;

- the total pre-tax turnover generated in France by at least 
two of the undertakings or groups of individuals or legal 
persons involved is more than 50 million euros;

- the operation does not fall into the European 
Commission’s jurisdiction (normally described as not having 
a “Community dimension”). As indicated in the first Article, 
paragraphs 2 and 3 of the Regulation (EC) n° 139/2004:

“an operation has a Community dimension if:

47  Paragraph 47 of the Consolidated Notice.
48  See Decisions 09-DCC-04, 09-DCC-73 and 10-DCC-07.
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2. a) the combined aggregate worldwide turnover of all the 
undertakings concerned is more than EUR 5000 million, 
and

b) the aggregate Community-wide turnover of each of at 
least two of the undertakings concerned is more than EUR 
250 million, unless each of the undertakings concerned 
achieves more than two-thirds of its aggregate Community-
wide turnover within one and the same Member State.

3. A merger that does not meet the thresholds laid down in 
paragraph 2 has a Community dimension where:

a) the combined aggregate worldwide turnover of all the 
undertakings concerned is more than EUR 2500 million;

b) in each of at least three Member States, the combined 
aggregate turnover of all the undertakings concerned is 
more than EUR 100 million;

c) in each of at least three Member States included for the 
purposes of point (b), the aggregate turnover of each of at 
least two of the undertakings concerned is more than EUR 
25 million; and

d) the aggregate Community-wide turnover of each of at 
least two of the undertakings concerned is more than EUR 
100 million, unless each of the undertakings concerned 
achieves more than two-thirds of its aggregate Community-
wide turnover within one and the same Member State.”

b) Retail trade

77. For the retail trade sector, Article L. 430-2-II indicates 
the applicable thresholds:

“II. - When at least two of the parties involved in the 
concentration operate one or more retail stores, every 
merger operation, for the purposes of Article L. 430-1, is 
subject to the provisions of Articles L. 430-3 et seq. when 
the three following conditions are met:

- the total worldwide net of tax turnover of all of the 
undertakings or groups of natural or legal persons taking 
part in the merger is more than 75 million Euros;

- the total pre-tax turnover generated in the retail trade 
sector in France by at least two of the undertakings or 
groups of natural or legal persons involved is more than 
15 million Euros;

- the operation does not enter into the scope of the aforesaid 
Council Regulation (EC) n° 139/2004 of 20 January 2004.”

78. This provision regarding retail trade, stemming from the 
law of 4 August 2008 on the modernization of the economy, 
is intended to prevent operations that could substantially 
weaken competition within certain trade areas, by allowing 
the Authority to examine operations that are not subject to 
merger control as a result of the thresholds given in Article 
L. 430-2-I.

79. To check if an operation exceeds the initial €75 million 
threshold, one must consider all of the activities of the 
undertakings concerned, and not only their retail trade 
activities. On the other hand, the second €15 million 
threshold only applies to retail trade activities themselves. 
For example, in an operation involving two undertakings, 
one of which has an aggregate turnover of €30 million, 
exclusively in the retail trade sector, while the other has 
a total turnover of €50 million, of which €20 million in 
retail trade, this operation will be subject to merger control. 
Indeed, the aggregate turnover of all of the undertakings 
concerned is more than €75 million. The first threshold 
has therefore been crossed (even though, overall, their 
retail trade turnover is only €50 million). As each one also 
generates more than €15 million in the retail trade sector, 
the second threshold is also crossed.

80. The notion of retail trade must be defined with reference 
to the applicable rules in terms of commercial equipment. 
A retail store is understood to be a store that primarily 
generates its turnover, i.e. more than half of it, through the 
sale of merchandise to consumers, for home usage. This 
includes the sale of second-hand objects (second-hand 
markets, consignment shops, etc.). A certain number of 
small-scale services (dry cleaning, hair styling and aesthetics, 
shoe repair, photography, vehicle maintenance and tire 
installation) are traditionally included within the retail 
sector, though they do not involve the sale of merchandise. 
Excluded are services of an immaterial or intellectual nature 
(such as banks, insurance and travel agencies), as well as 
establishments providing services or equipment rentals 
(such as laundromats or video rental shops) and restaurants. 
Also excluded are undertakings that carry out all of their 
sales online, or by direct delivery to consumers49 since 
Article L. 430-2-II stipulates that undertakings are only 
concerned if they operate at least one store.

81. An example may serve to illustrate the scope of merger 
control in retail trade defined above. An undertaking owns a 
series of stores that, all together, generate a turnover of €17 
million, €12 million by selling merchandise to consumers 
for home usage, with the balance resulting from related 
activities carried out through the same sale surfaces, such 
as sales to professional customers and equipment rentals. 
The undertaking’s stores generate more than half of their 
turnover by selling merchandise to consumers for home 
usage. These stores are therefore considered to be retail 
stores. As their turnover is more than €15 million, the 
undertaking has crossed the second threshold indicated in 
Article L. 430-2-II.

82. Another example: a producer of manufactured goods 
intended for individuals sells a portion of its products 
through its own stores, and another portion through inde-
pendent distributors. If this manufacturer generates an 
aggregate turnover of €50 million, of which €10 million 
through its own shops, the undertaking does not cross the 

49  See Letter of inapplicability of control No 10-DCC-141 of 25 
October 2010 to the counsel of Compagnie Pétrolière de l’Est.
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second threshold indicated in Article L. 430-2-II. Indeed, 
its turnover in the retail sector is only €10 million.

83. The thresholds indicated in Article L. 430-2-II only 
apply to undertakings that operate at least one retail store 
in France. An undertaking that operates retail stores abroad, 
but none in France, will not be subject to the thresholds 
indicated in Article L. 430-2-II. On the other hand, it is 
still subject to the thresholds indicated in Article L. 430-2-I.

c) Overseas local administrations (“départements” and 
“collectivités d’outre- mer”)

84. For operations in the overseas départements and local 
and regional administrations, Article L. 430-2-III stipulates:

“III.- When at least one of the parties in the merger carries 
out all or part of its activity in one or more overseas départe-
ments or in the overseas local and regional administrations 
of Mayotte, Saint-Pierre-et-Miquelon, Saint- Martin and 
Saint-Barthélemy, every merger operation, for the purposes 
of Article L. 430-1, is subject to the provisions of Articles L. 
430-3 et seq when the three following conditions are met:

. the total worldwide net of tax turnover of all of the under-
takings or groups of natural or legal persons taking part in 
the merger is more than 75 million euros;

. the total pre-tax turnover generated individually in at least 
one of the overseas departments and local and regional 
administrations concerned by at least two of the undertak-
ings or groups of natural or legal persons concerned is more 
than 15 million euros or more than 5 million euros in the 
retail trade sector50 ;

. the operation does not enter into the scope of the aforesaid 
Council Regulation (EC) n° 139/2004 of 20 January 2004.”

85. The individual turnover which must be achieved in a 
department or territorial collectivity must be met by at least 
two undertakings. To determine if the second threshold has 
been crossed, one must consider the aggregate turnover 
generated by the undertaking concerned in each of the 
overseas départements and overseas local and regional 
administrations, on an individual basis. For example, if an 
undertaking generates a pre-tax aggregate turnover of 8 
million euros on Reunion Island, and a pre-tax aggregate 
turnover of 8 million euros on Mayotte, it will be considered 
that this undertaking has not crossed the 15 million euro 
threshold.

2. Method for calculating turnover

86. Article L. 430-2-V indicates that the turnover calcula-
tion provisions applicable to national merger control are the 
ones found in Article 5 of Regulation (EC) n° 139/2004. In 
paragraphs 157 through 220 of its consolidated notice, the 
Commission commented on and explained these provisions.

50  Law 2012-1270 of 20 November 2012 on overseas economic 
regulation.

87. All of these provisions are intended to see to it that the 
calculated turnovers reflect the real and current economic 
market strength of the undertakings concerned, while 
remaining relatively easy to implement such as to allow 
undertakings to easily determine if an operation will be 
subject to control, and whether it will have a Community 
or national dimension.

88. Article 5(2) of Regulation No 139/2004 includes a 
specific provision in order to ensure that undertakings do 
not split an operation into a series of asset sales spread over 
time in an effort to avoid merger control by dipping below 
the controllability thresholds. As such, successive operations 
carried out during a period of two years between the same 
undertakings are considered to be a single merger for the 
purposes of calculating the turnovers of the undertak-
ings concerned51. Nevertheless, those operations must be 
between the same acquirers and the same sellers or between 
undertakings belonging respectively to the same group. If 
other undertakings join these same companies for only some 
of the operations in question, those successive operations are 
not treated as one and the same concentration. The overall 
operation will have to be declared to the Authority as soon 
as the consolidated turnover resulting from these successive 
operations exceeds the compulsory notification thresholds, 
both as regards total worldwide turnover excluding tax for 
all undertakings or groups of natural persons or legal entities 
party to the concentration and to individual turnover. The 
measurement of the time elapsed between two successive 
operations must be from the dates the legally binding agree-
ments relating to these operations are signed - insofar as the 
date on which the controllability of an operation must be 
assessed is the date of the notification to the Authority, and 
as an operation can be notified once a sufficiently binding 
agreement is concluded52.

89. The present guide will be limited to reviewing the key 
points for the turnover calculation, while the reader is 
invited to refer to the Commission’s consolidated notice for 
any more specific question relating to a given case.

a) The notion of undertaking concerned 

90. Regulation (EC) No 139/2004 uses the expression 
“undertakings concerned”, while the French Commercial 
Code uses “undertakings or groups of natural or legal persons 
parties involved in the merger”. Since these two expres-
sions target the same objective, the term “undertaking(s) 
concerned” will be used without distinction in the rest 
of this document. This notion’s interpretation, developed 
in the Commission’s consolidated notice, depends on the 
operation type:

- in the case of mergers, the undertakings concerned are 
the corporations that are merging;

51  Decision No 11-DCC-150 of 10 October 2011 on the acquisi-
tion of sole control of the cooperative Elle-et-Vire by cooperative 
group Agrial.
52  Decision No 11-DCC-150 of 10 October 2011 on the acquisi-
tion of sole control of the cooperative Elle-et-Vire by cooperative 
group Agrial.
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- in the cases of an acquisition of full control, the undertak-
ings concerned are the acquiring undertaking and the target 
corporation;

- in the case of a joint acquisition of control relative to a pre-
existing undertaking, the undertakings concerned are the 
corporations assuming control and the pre-existing acquired 
company; however, when the pre-existing company was 
under the exclusive control of a company and that one or 
more new shareholders are assuming joint control while the 
initial parent company continues to exist, the undertakings 
concerned are each of the companies that are exercising joint 
control (therefore including the initial shareholder). In this 
case, the target company is not an undertaking concerned, 
and its turnover is part of that of the initial parent company;

- in case of a transformation from joint control to exclusive 
control, the corporations concerned are the undertaking 
acquiring control and the target undertaking, while the 
selling corporations are not considered to be concerned;

- in the case of a joint acquisition of control relative to a 
newly created joint venture, the undertakings concerned are 
the controlling undertakings. Lacking any turnover of its 
own before the operation, the newly created undertaking is 
not considered to be “concerned”. If one of the controlling 
undertakings provides assets to the newly created company, 
the turnover attached to them is taken into account in the 
turnover calculation of this controlling undertaking.

b) Notion of turnover

91. The turnover calculation must make it possible to 
assess the overall economic strength of the undertaking 
concerned, and not only of the legal entities involved in 
putting together the operation.

92. As part of a control acquisition, for each of the acquirers, 
the calculation must consider all of the group’s activities and 
not only those of the subsidiaries directly involved in the 
operation, or the ones related to the markets concerned or 
affected by the operation. For the seller, only the turnover 
of the part that is being sold is taken into account, as 
paragraph 2 of the Regulation’s Article 5 stipulates that 
“(...) where the concentration consists of the acquisition of 
parts, whether or not constituted as legal entities, of one or 
more undertakings, only the turnover relating to the parts 
which are the subject of the concentration shall be taken 
into account with regard to the seller or sellers”.

93. Paragraph 4 of Article 5 of Regulation (EC) n° 
139/2004 stipulates that the aggregate turnover that must 
be considered for a undertaking concerned is determined 
in the following manner: “without prejudice to paragraph 2, 
the aggregate turnover of an undertaking concerned within 
the meaning of this Regulation shall be calculated by adding 
together the respective turnovers of the following:

a) the undertaking concerned 

b) those undertakings in which the undertaking concerned, 
directly or indirectly:

i) owns more than half the capital or business assets, or

ii) has the power to exercise more than half the voting 
rights, or

iii) has the power to appoint more than half the members 
of the supervisory board, the administrative board or bodies 
legally representing the undertakings, or

iv) has the right to manage the undertaking’s affairs;

c) those undertakings which have in the undertaking 
concerned the rights or powers listed in (b);

d) those undertakings in which an undertaking as referred 
to in (c) has the rights or powers listed in (b);

e) those undertakings in which two or more undertakings 
as referred to in

 (a) to (d) jointly have the rights or powers listed in (b).”

94. The criteria used to identify undertakings for which the 
turnover can be attributed to the undertaking concerned 
are different from the “decisive influence” criteria used for 
determining the exercising of control. Indeed, an under-
taking may have a decisive influence over another one 
without owning half of the capital, or exercising half of the 
voting rights, or being able to designate more than half of 
the members of the supervisory board, the administrative 
board or bodies legally representing the undertaking, or the 
right to manage the undertaking’s affairs (in this regard, see 
paragraph 184 of the Commission’s consolidated notice).

95. Public aid granted to undertakings must be included 
in the turnover calculation, as soon as this aid is directly 
linked to this undertaking’s sale of products and services, 
since such aid strengthens the company’s economic weight 
on the market by allowing it to sell at prices that are lower 
than the ones that they would be able to apply without 
such public aid.

c) Treatment of  “internal” turnover 

96. Paragraph 1 of Article 5 stipulates that “the aggregate 
turnover of an undertaking concerned shall not include 
the sale of products or the provision of services between 
any of the undertakings referred to in paragraph 4”. This 
exclusion of intra-group activities provided for by Article 
5(1) was intended to avoid the double counting of the 
turnover concerned being counted twice when the whole 
of the activities of the group must be taken into consider-
ation. Not consolidating intra-group sales in the turnover 
calculation for a firm concerned would serve to artificially 
inflate its economic weight on the market insofar as intra-
groups trade would be counted once at the level of the 
upstream undertaking where the products are intended to 
be resold (possibly after processing) and would therefore 
also be included in the calculation of the turnover of the 
undertaking downstream.
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97. On the other hand, when only a part of an economic 
entity is sold, the exclusion of internal turnover between the 
transferred part and the transferring party would prevent 
the taking into account of a part or even virtually all of the 
economic activity of the part sold which is contrary to the 
general principles of the Merger Regulation according to 
which the calculation of turnover is intended to measure 
the real economic weight of each undertaking involved 
in a concentration. Paragraph 163 of the Commission 
Consolidated Jurisdictional Notice specifies that where 
an entity only had internal revenues in the past, and its 
acquisition constitutes a concentration on the basis of 
the considerations outlined in paragraphs 25 et seq. of 
the Notice, the Commission’s practice is that the turn-
over should normally be calculated on the basis of the 
previously internal turnover for those activities unless the 
previously internal turnover does not appear to correspond 
to a market valuation of the activities in question53. This 
is for example the case when certain activities previously 
performed internally are outsourced, the assets which are 
associated with them being the subject of an acquisition of 
control by a third party.

98. When the operation involves a switch from joint to sole 
control by one of the parents of the undertaking, in order to 
avoid double counting of the turnover of the joint venture, 
the turnover of the company acquiring sole control must be 
calculated without taking into account the turnover of the 
target undertaking and the turnover of the target company 
must be calculated without taking into account that of the 
acquiring shareholder54.

99. In the specific case of joint ventures between several 
undertakings concerned, paragraph 5 of the Regulation’s 
Article 5 stipulates that the joint venture’s turnover 
involving third parties shall be apportioned equally amongst 
the various undertakings concerned, irrespective of the share 
of the capital or voting rights that they hold.

d) Adjustment of turnover 

100. The notifying parties must provide turnovers that 
reflect the economic situation of the undertakings at the 
time of the signing of the binding document that leads 
to the notification55. All turnovers must be assessed on 
the date of the last closed fiscal year and then corrected, 
if relevant, to account for permanent modifications to the 
undertaking’s economic reality, as a result of merger or 
acquisition operations occurring after that date56. Similarly, 
when an undertaking has been created in the course of the 
year, the taking into account of the turnover over a few 
months does not allow account to be taken of the economic 

53  Decision No 11-DCC-214 of 29 December 2011 on the acquisi-
tion of sole control of Alyzia by G3S, points 6 to 12.
54  Paragraph 188 of the Consolidated Notice – see on this point 
Decision No 09-D-18 of 20 July 2009 on the acquisition of sole 
control Cofel by Pikolin.
55  Minister’s Decision C2002-64 GOP /Oxford of 9 August2002, 
published in BOCCRF of 25 November 2002.
56  Decision No 10-DCC-44.

reality of the undertaking. A full year straddling two fiscal 
years can then be taken into account57.

101. In contrast, in accordance with the Commission 
Consolidated Notice, when agreements for the sale of the 
assets of the company have been signed but the sale has not 
yet occurred, such a change is not taken into account unless 
the sale is a pre-condition for the notified operation58.

e) Geographical allocation of the turnover

102. With regard to the geographical allocation of the 
turnover, it must be allocated to the location where the 
competition is in effect59, in other words, generally to the 
place where the customer is located. With regard to the sale 
of goods, the location where the contract was signed and 
the delivery location take precedence over the invoicing 
address. With regard to services, the location where they 
are provided must be taken into account.

103. Moreover, merger control applies to all undertakings, 
irrespective of their nationality or location, whether or not 
they have assets or a structure in France, and whether or not 
the operation takes place outside of the national territory, 
provided that they generate a turnover in France and have 
crossed the controllability thresholds60.

f ) Specific sectors of activity

104. In the specific case of credit institutions and other 
financial institutions, Article 5, paragraph 3, of the 
Regulation stipulates that the turnover is replaced by the 
sum of interest income and similar income, income from 
securities (income from shares and other variable yield 
securities, income from participating interests, income from 
shares in affiliated undertakings), commissions receivable, 
the net profit on financial operations and other operating 
income, less, if relevant, the value added tax and other 
taxes related to these products, in other words, the gross 
banking income.

105. For insurance companies, Article 5(3), point b of 
Regulation n° 139/2004 stipulates that the notion of turn-
over is replaced by “the value of gross premiums written 
which shall comprise all amounts received and receivable 
in respect of insurance contracts issued by or on behalf of 
the insurance undertakings, including also outgoing reinsur-
ance premiums, and after deduction of taxes and parafiscal 
contributions or levies charged by reference to the amounts 
of individual premiums or the total volume of premiums”.

106. In certain business sectors, such as package holidays or 
advertising, where the service may be sold through inter-
mediaries, the Commission’s consolidated notice indicates 
that “even if the intermediary invoices the entire amount to 

57  Decision No 09-DCC-45 of 28 September 2009 on the acquisi-
tion of TEXELIS by the group REEL SAS.
58  Paragraph 172 Consolidated Notice.
59  Paragraphs 195 to 203 Consolidated Notice
60  See e.g. Decision No 12-DCC-83 of 13 June 2012 on the 
merger of Nordmilch eG, Humana Milchunion eG and Molkereig-
enossenschaft Bad Bibra eG.
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the final customer, the turnover of the undertaking acting 
as an intermediary consists solely of the amount of its 
commission. For package holidays, the entire amount paid 
by the final customer is then allocated to the tour operator 
which uses the travel agency as distribution network. In 
the case of advertising, only the amounts received (without 
the commission) are considered to constitute the turnover 
of the TV channel or the magazine since media agen-
cies, as intermediaries, do not constitute the distribution 
channel for the sellers of advertising space, but are chosen 
by the customers, i.e. those undertakings wishing to place 
advertising”61

107. In the case of distribution networks involving inde-
pendent members and coordinated by a network head 
(franchise networks, cooperatives,...), the general provisions 
for the allocation of the sales figure included in paragraph 
4 of Article 5 of Regulation (EC) n° 139/2004 apply. 
As a general rule, the network head’s turnover does not 
include the sales to the public carried out by its members. 
On the other hand, it includes the sales carried out by the 
network head to its members in order to supply them, or 
the compensation for services provided that the network 
head invoices to its members.

g) Public undertakings

108. Recital 22, of Regulation No 139/2004 lays down the 
principle of non-discrimination between the public and 
the private sectors but, as is specified in the Consolidated 
Notice, recital 22 clarifies that Member States are not 
considered in themselves considered as ‘undertakings’ 
under Article 5(4) simply because they have interests in 
other undertakings which satisfy the conditions of Article 
5(4) and that, “for the purposes of calculating turnover 
of State-owned undertakings, account is only taken of 
those undertakings which belong to the same economic 
unit, having the same independent power of decision”. 
Therefore, for the calculation of the turnover of the public 
undertakings concerned by a concentration, it is necessary 
to go beyond the criterion of detention of more than half 
of the capital or of the voting rights.

109. In the case where the target undertaking is acquired 
by a public (State-controlled) undertaking, in order to 
determine the limits of what is to be taken into account for 
the calculation of turnover62, it is necessary:

• firstly, to assess whether, after the operation, the target 
company will have an autonomous power of decision (if it 
does the operation does not constitute a concentration)63;

61  Paragraph 159 of the Commission’s Consolidated Notice of 21 
February 2009.
62  See Decisions COMP/M. 1124 of 6 July1998, Maersk Air/LFV 
Holdings, COMP/M.5508 of 15 May 2009 Soffian/Hypo Real Estate, 
COMP/M.5861 of 4 August 2010 Austria/Hypo Group Alpe Adria 
and COMP/M.5449 of 12 November 2009, EDF/Segebel refusing the 
referral request pursuant to Article 9, particularly para.174). 
63  E.g. Decision 11-DCC-32 of 22 February 2011 on the acquisition 
of control of the La Poste group by the Caisse des Dépôts et Consig-
nations and the French State.

• secondly, if the target undertaking is not in itself an 
economic unit with an independent power of decision, to 
determine which will be the “acquiring entity” forming 
together with the target undertaking an economic unit with 
an independent power of decision;

• thirdly, to determine which undertakings or units held by 
this ‘acquiring undertaking’ must be taken into account for 
the calculation of the turnover.

110. The autonomous character of the power of decision 
of a public undertaking is determined by the evidence 
taking into account various elements according to the case 
at hand (analysis of governance64 and shareholder’s agree-
ment, board members in common, method of management 
of State-owned shareholdings, provisions governing the 
communication of information and strategic documents, 
past findings on the competitive behavior of the undertak-
ings concerned etc.)65.

IV. Procedure

A. COMPULSORY NOTIFICATION

111. As soon as a merger operation is subject to merger 
control pursuant to Articles L. 430-1 and L. 430-2 of the 
Commercial Code, it must be notified to the Competition 
Authority.

112. This notification obligation is “incumbent on natural 
or legal persons who acquire control of all or part of an 
undertaking or, in the case of a merger or the creation of 
a joint venture, on all parties concerned, who must then 
notify jointly.” (Article L. 430-3). In the special case of the 
arrival of new shareholders who are acquiring joint control, 
all of the parties having joint control, even the ones who 
had already undergone a control before the operation, 
must notify jointly. Moreover, the referral to the Authority 
of all or part of a merger case notified to the European 
Commission is equal to a notification for the purposes of 
Article L. 430-3.

64  E.g. Law No 83-675 of 26 July 1983 on the democratization of 
the public sector provides that the boards of directors of companies 
in which the State holds more than 80 % of the capital are composed 
for one third of the representatives of the French State, for one third 
of representatives of the employees and for one third qualified in-
dividuals equivalent to independent directors. In the absence of a 
shareholder agreement, this type of dispensatory governance specific 
to the interests by the State, does not allow the representatives of the 
State to exercise a significant influence on the company.
65  See Decision of 12 November 2009 M.5449 – EDF/Segebel, 
decision Article 9, especially point 174: “ Relevant factors that may 
be taken into account when assessing the independent power of 
decision include, but are not necessarily limited to:
(i) the existence of interlocking directorships between undertakings 
owned by the same acquiring entity; and (ii) the existence of ade-
quate safeguards ensuring that commercially sensitive information 
is not shared between such undertakings. In any event, the exercise 
of supervisory powers by the State will not exclude the ability of 
such undertaking to set its strategy independently where such pow-
ers are limited to the protection of interests analogous to those of a 
minority shareholder”.
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113. In accordance with the first sub-paragraph of Article 
L. 430-3, “The merger operation must be notified to the 
Competition Authority before its completion. Notification 
can be made as soon as the party or parties concerned 
are able to present a sufficiently concrete file to allow 
an investigation of the file, and notably when they have 
signed an agreement in principle, or a letter of intent, or 
as of the announcement of a public offer”. The assessment 
of the “sufficiently concrete” nature of a project is on a 
case- by-case basis. In general, a project can be submitted 
if the notifying parties assure the Authority of their inten-
tion to sign an undertaking agreement and provide proof 
of this, that they indicate the purpose and provisions of 
the proposed merger, the identities of the parties to the 
operation, the merger scope and the anticipated calendar.

114. While the authorizations granted by the Authority 
do not bear a sunset clause, operations must nevertheless 
be carried out within a reasonable timeframe, and in any 
event, within unchanged legal and factual circumstances. If 
a project is authorized but undergoes significant modifica-
tions before its realization, the authorization decision is 
no longer valid. Indeed, in this case, the decision issued 
by the Authority would be for a project other than the 
one that is actually carried out. The notifying parties are 
therefore invited to once again notify the operation before 
its realization such as, in this case, to obtain authorization 
of the project that will actually be implemented. To verify 
compliance with these provisions, the Authority can ask the 
parties that have been granted an authorization decision on 
the basis of a draft project, to provide it with the irrevocable 
agreements once they have been signed.

115. Undertakings that carry out a merger operation subject 
to control but without having first notified may be imposed 
the penalties set out in Article L. 430-8-I:

“I.-If a merger operation is carried out without having 
been notified, the Competition Authority compels the 
parties, subject to a periodic penalty payment within the 
limits of (II) of Article L. 464-2, to notify the operation, 
or to return to the condition that existed before the merger. 
The procedure indicated in Articles L. 430-5 to L. 430-7 
then applies.

Moreover, to the persons required to carry out the notifica-
tion, the Authority can apply a financial penalty in the 
maximum amount, for legal persons, of 5% of their pre-tax 
turnover generated in France during the last closed fiscal 
year, plus, if relevant, that of the acquired part generated 
in France during the same period and, for natural persons, 
equal to 1.5 million euros”.

116. It should be noted that this penalty system applies 
both to an intentional violation and to an omission through 
simple negligence. In particular, the Competition Authority 
takes note, in its appraisal, of the circumstances explaining 
the absence of notification and of the behavior of the 
undertakings during the course of proceedings. 

117. The implementation of this penalty system is subject of 
inter partes proceedings before the Authority. In application 
of section III of Article L. 462-5 of the Commercial Code, 
the rapporteur général (chief case-handler) can propose that 
the Authority initiates an examination of its own motion of 
the situation of the undertaking concerned with regard to 
section I of Article L. 430-8 of the same code. A report is 
issued to the undertakings concerned which have a period 
of two months to present their observations in response. 
The undertakings may then present statements at a hearing 
before the members of the Authority. The decision is noti-
fied to the parties and published on the Authority’s website.

118. The conformity of this procedure “with the principles of 
independence and impartiality which are inseparable from 
the exercise of powers of sanction by an independent admin-
istrative authority” was validated by the Constitutional 
Council in a decision of 12 October 201266.

119. The Authority sanctioned the company Colruyt for 
implementing an operation subject to the provisions of 
Articles L. 430-3 et seq. of the Commercial Code without 
prior notification67. It also sanctioned the Réunica group 
for not having notified its plan to merge with the Arpeggio 
group before the completion of the operation68.

120. In the decision penalizing the company Colruyt, the 
Competition Authority considered that in the absence of 
a provision relating to the limitation period specific to the 
application of Article L. 430-8-I, insofar as pursuant to 
Article L. 462-7 of the Commercial Code “acts dating back 
more than five years may not be referred to the Authority if 
no acts action has been taken to investigate, record or punish 
them” covers without distinction all “acts” subject to sanction 
by the Authority and as subsequently, it is appropriate to 
find that the five-year limitation period applies to acts 
covered by section I of Article L. 430-869. With regard to 
the starting point of the limitation period, the Authority 
considered that the acts referred to in section I of Article 
L. 430-8 relate to the lack of notification required to 
be given at a specific time, and that the realization of a 
concentration is instantaneous even if its effects will go on, 
and accordingly, the realization of a concentration without 
pre-notification constitutes a permanent infringement for 
which the limitation period starts to run from the day on 
which the change of control is effective. The facts relating to 
two acquisitions in 2003 and 2004 by the company Colruyt 
were therefore not examined by the Authority70.

66  Decision of Constitutional Council No 2012-280 QPC of 12 
October 2012.
67  Decision 12-D-12 of 11 May 2012 on the situation of the Col-
ruyt group under I of Article L. 430-8 of the Commercial Code. This 
decision was the subject of an appeal before the Council of State 
ongoing at the date of publication of these Guidelines.
68  Decision 13-D-01 of 31 January 2013 on the situation of the 
Réunica and Arpège group having regard to I of Article L. 430-8 
Commercial Code. 
69  In Decision No 2012-280 QPC of 12 October 2012, Groupe Ca-
nal Plus and another, the Constitutional Council held that Article L. 
462-7 applied to the acts falling under IV of Article L. 430-8.
70  Decision 12-D-12 cited above.
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121. Further, in the two abovementioned decisions, the 
Authority considered that it was the result of the structure 
of Articles L. 430-1, L. 430-3 and L. 430-8-1 that the 
failure to notify a concentration must be imputed to the or 
to the natural or legal person/s subject to the notification 
obligation, i.e. the person/s acquiring ultimate control of the 
target, and not only the legal signatory of the acquisition 
agreement, insofar as that/those natural or legal person/s or 
persons has/have “directly or indirectly”, “the possibility of 
exercising a decisive influence on the activity” of the target. 
In the case of the Colruyt Group, the person acquiring ulti-
mate control was the company incorporated under Belgian 
law, Et. Fr. Colruyt, and not only its French subsidiary. In 
the case of the merger of the groups Réunica and Arpeggio, 
the persons to whom responsibility for the notification fell 
were the associations at the head of the two merging social 
protection groups.

122. On this point, the Council of State rejected, on 14 
December 2012, the request for an application for a priority 
preliminary ruling on the issue of constitutionality by 
Colruyt France and society and. Et. Fr. Colruyt in support 
of their petition for annulment of Decision No. 12-D-12. It 
found in particular that Articles L. 430-3 and L. 430-8-1 of 
the Commercial Code identify in a sufficiently clear manner 
the perpetrator of the breach of the obligation to notify a 
merger operation, which is also the natural or legal person 
liable to be sanctioned71.

123. With regard to the factors on which the sanctions are 
based, the Authority takes into account the seriousness of 
the facts with regard to the circumstances of the case and to 
the individual situation of the entity in question. It should 
be noted that failure to comply with the obligation laid 
down in Article L. 430-3 of the Commercial Code is, in 
view of its nature, a serious infringement to the mandatory 
rules of economic public order insofar as it deprives the 
Competition Authority of any possibility of controlling 
a proposed merger prior to its realization, regardless of 
any possible effects the proposed operation may have on 
competition. The finding of the infringement pursuant to 
I of Article L. 430-8 of the Commercial Code does not 
therefore require the demonstration of the damage that 
could be caused by the non-notified merger to competi-
tion72. The Authority will still however, when determining 
the amount of the sanction, take into account the specific 

71  Decision of Council of State No 360949 of 14 December 2012.
72  This assessment is shared by the General Court of the EU, see 
ruling handed down on 12 December 2012 in Case T-332/09 Elec-
trabel v Commission: “235. The Commission was therefore correct 
to state at recital 187 to the contested decision that, ‘[b]y making 
concentrations with a Community dimension conditional upon noti-
fication and prior authorization, the Community legislature wanted 
to ensure that such concentrations were subject to effective control 
by the Commission, allowing the Commission where appropriate to 
prevent such concentrations from being carried out before it takes a 
final decision thereby avoiding irreparable and permanent damage 
to competition’. The Commission was therefore able, without making 
an error, to characterize the infringement as serious, in view of its 
nature”. The Court also clarifies at point 238: “Consequently, the 
Commission was entitled to consider that the infringement was seri-
ous by nature, and there is no requirement that such an infringement 
has to be an intentional infringement”.

circumstances of the case, whether they are aggravating or 
mitigating circumstances and in particular the degree of 
controllability of the operation, the size of the company 
and the resources - particularly legal resources - at its 
disposal, whether the company has spontaneously brought 
the absence of notification to the attention of the Authority 
or any intention by its officials to circumvent the legal 
notification requirement especially where the operation 
was likely to bring about substantial harm to competition, 
or even of the cooperation of the undertaking in the course 
of proceedings.

B. SUSPENSIVE EFFECT OF THE PROCEDURE 
AND EXEMPTIONS

124. Pursuant to Article L. 430-4, “the actual completion 
of a merger operation can only occur upon approval by the 
Competition Authority, or the Minister for the Economy, 
when the latter has taken up the case under the conditions 
indicated in Article L. 430-7-1”. This provision requires 
undertakings to notify an operation before its completion, 
as outlined above, but also, once the operation is notified, 
requires it to refrain from completing the operation before 
the Authority or, where appropriate, the Minister of the 
Economy, has rendered a decision.

125. The completion of an operation is effective as soon 
as the control is carried out in the meaning of Article L. 
430-1-III. For example, in an operation where rights of 
possession to the target undertaking are transmitted before 
the property rights, the operation is completed as of the 
realization of the transfer of the rights of possession.

1. Exemption of the suspensive effect pursuant to Article 
L. 430-4 

126. However, the second sub-paragraph of Article L. 
430-4 indicates that “In case of a duly well-founded need, 
the parties who have carried out the notification can ask 
the Competition Authority for an exemption that will allow 
them to look after the actual completion of all or part of the 
merger without waiting for the decision mentioned in the 
first sub- paragraph and without prejudice to the latter”. It 
is the responsibility of the parties to stipulate, when filing 
their notification, the reasons for their exemption request. 
Every request is closely examined by the Authority.

127. While the granting of such an exemption is, by defini-
tion, exceptional, takeover offers involving undertakings in 
liquidation or judicial settlement generally receive one, since 
such offers can result in the parties automatically finding 
themselves in violation of L. 430-4 of the Commercial 
Code by the decision of the commercial court that provides 
them with control of the undertaking concerned. Other 
extraordinary circumstances such as the risk of imminent 
exit of the target undertaking can also justify the granting 
of such an exemption. Undertakings wishing to receive such 
an exemption must submit a request at least 5 days before 
the court issues its decision, by attaching it to a notification 
file that is as complete as possible and that includes, at the 
very least, a presentation of the parties and of the operation, 
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the justification of the exemption request, and a preliminary 
analysis of the operation’s effects on competition.

128. Nevertheless, an exemption granted by the Authority 
will have no impact on the final decision taken after the 
investigation. The Authority may impose remedies and even 
prohibit the operation if it entails anticompetitive effects. 
During the period before the final decision is issued, the 
parties must therefore make every effort to avoid actions 
or measures that would serve to modify the operation’s 
structure, such as disposing of assets belonging to the target, 
or operationally carrying out their merger in an irreversible 
manner.

129. The exemption concerns the prohibition on completing 
an operation before it has been authorized and does not 
have the effect of exempting the operation from authoriza-
tion. Exemptions granted by the Authority are therefore 
automatically null and void if, within a period of three 
months after the completion of the transaction, there 
has been no acknowledgment of the notification file as 
stipulated in the third subparagraph of Article R. 430-2 
of the Commercial Code, i.e. it has not been completed 
by the parties, thus preventing its review by the Authority.

2. Exemption from the suspensive effect of the procedure for 
trading operations (Article R. 430-5) 

130. Article R. 430-5 also provides a second overriding 
mechanism to the proceedings suspension: “When a merger 
is carried out through the purchase or exchange of securi-
ties on a regulated market, its actual performance, within 
the meaning of Article L. 430-4, occurs when the rights 
attached to the securities are exercised. The absence of a 
decision from the Competition Authority does not prevent 
the transfer of the said securities”. As such, the transfer of 
securities” ownership does not mean the merger’s realization, 
and can be carried out before the operation is approved by 
the Authority. However, this exemption does not apply to 
the usage of the voting rights associated with the transfer 
of securities. Until the operation has been approved by 
the Authority, the exercise of these rights, except in case 
of an individual exemption as anticipated in the second 
sub-paragraph of Article L. 430-4, carries out the merger, 
and is therefore subject to sanction pursuant to Article 
L. 430-8. This mechanism applies to public takeover bids 
(PTB), public exchange offers (PEO) or control acquisition 
through simple purchase of shares on a regulated market 
without the launch of a takeover bid.

131. In the case where control is obtained solely through by 
the acquisition of securities on a regulated market without 
launching a takeover bid (or without this being necessary 
to gain control if it is made mandatory under securities 
law), undertakings may also benefit from the automatic 
exemption solely for the transfer of securities.

132. Another scenario may result from the acquisition, by a 
gentleman’s agreement, of a so-called “controlling interest” 
resulting in a takeover bid obligation on the remaining 
capital. The indivisible nature of the various stages of 
taking control subsequently derives from the law or of the 

securities exchange rules (in France, the Monetary and 
Financial Code). The event giving rise to merger control is 
then constituted by the two events taken together, occurring 
one after the other within a short space of time, namely the 
conclusion of a non-market “over the counter” agreement 
and the filing of the takeover bid. Such securities transfer 
operations in two indivisible stages can be notified as soon 
as the parties have sufficiently elaborated their project, 
at the point of the over-the-counter agreement or after 
the launch of the PTB, when the concentration has been 
irrevocably engaged. In this case, the suspension of the 
effective completion of the operation within the meaning 
of Article L.430-4 then applies both the exercise of the 
rights attached to the securities acquired over the counter 
and to the rights attached to the securities which are subject 
to the public bid.

133. In the case of “private” bids on markets not subject 
to the PTB rules for regulated markets (non-listed or 
over-the-counter markets), there is no automatic exemption 
from the suspension of implementation of the transac-
tion. Accordingly, contrary to transactions in two stages 
giving rise to trading on a regulated market (PTB), similar 
transactions but where the second stage would only consist 
of a so-called “private” bid for acquisition of securities on 
a non-listed market, become subject to the notification 
obligation where control is acquired by any means73.

3. Article L. 430-8-II sanction

134. Article L. 430-8-II provides that “if a notified concen-
tration not benefitting from the derogation referred to in 
the second paragraph of Article L. 430-4 has been imple-
mented before the decision specified in the first paragraph 
of the same article the Competition Authority may impose 
on the notifying persons a financial penalty not exceeding 
the amount specified in I”, i.e. for legal persons, 5% of their 
pre-tax turnover realized in France in the last completed 
financial year, plus, where applicable, the turnover that the 
acquired party realized in France during the same period, 
and, for natural persons 1.5 million euros.

C. VARIOUS PROCEDURAL STEPS

135. Several phases of the procedure before the Authority 
can be distinguished.

Pre-notification: this phase is optional, informal and 
confidential. Prior to notification, it allows undertakings 
to discuss matters arising from the concentration with 
the mergers unit. Pre-notification is not necessary for 
all concentrations. However, it can be useful when the 
operation raises issues as regards the requirement or not 
of notification, when a referral is envisaged, or in the event 
of complex operations that are likely to require remedies. 

73  See, for example, the Minister’s decisions C2002-39 AtriA 
Private Equity Fund / Group Philippe Bosc of 18 November 2002, 
C2005-97 LogicaCMG / Unilog of 20 October 2005, C2007-106 
Vinci / Entrepose contracting of 21 August 2007.
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- Referrals: operations of national dimension can, at the 
initiative of the undertakings or of a national competition 
authority, be referred to the Commission, or vice versa; 
operations of Community dimension can, at the initiative 
of the undertakings or of the Authority, or possibly if 
requested by the Commission, be referred to the national 
authority. These referrals are examined at the start of the 
procedure, depending on the case, before or after the 
notification. 

- Phase 1: Once notified (or referred by the Commission), 
the operation is reviewed by the Authority as part of its 
first examination, known as “phase 1”. When the opera-
tion may result in anticompetitive effects, the parties can 
propose commitments in order to remedy them. At the 
end of this examination, which can involve consultations 
with third parties, customers, competitors or suppliers as 
part of a market test, the Authority issues its final decision 
on the concentration. It can find that the operation is not 
subject to merger control, or authorize it, if the need arises, 
subject to remedies, or, if serious doubts remain as regards 
an anticompetitive effect, initiate an in-depth examination, 
known as “phase 2”. The Minister for the Economy can also 
request the initiation of phase 2.

- Phase 2: In practice, “phase 2” examinations are under-
taken in more limited circumstances. As in phase 1, the 
Authority can receive commitments submitted by the 
parties. The in-depth examination results in a report sent 
to the notifying parties and to the representative of the 
minister of the economy (“commissaire du gouvernement”), 
who can file their observations to the Authority. A hearing 
takes place before the board of the Authority. At the end of 
these inter partes proceedings, the Authority can authorize 
the concentration, if the need arises, subject to the imple-
mentation of the commitments submitted by the parties, 
or injunctions and provisions imposed on the parties. It 
can also prohibit the concentration. Once the Authority 
has issued its decision, the Minister can take up the case 
and issue a well-founded decision on the concentration 
for reasons of general interest other than maintaining 
competition and, if relevant, offset the anticompetitive effect 
resulting from the concentration. 

- Appeals: Finally, all decisions relative to merger control 
taken by the Authority or taken up by the Minister can be 
appealed to the Council of State. 

- Implementation of remedies: the implementation 
of remedies is closely monitored by the Competition 
Authority in order to check that the parties properly comply 
with their obligations. 

D. PRE-NOTIFICATION PHASE

136. The optional pre-notification phase is launched at 
the initiative of the merging parties who wish to consult 
with the Authority’s mergers unit when uncertainties 
arise as to the operation involves control or, for complex 
operations, when the parties plan to file ad hoc economic 
studies, or when they wish to get an initial idea as to the 

acceptability of their project, so as to anticipate possible 
future modifications. A pre-notification may also be made 
to the Authority when the parties are considering a referral 
to the European Commission.

137. Upfront contact up before the notification is filed 
allows undertaking to exchange with the Authority when 
specific questions arise e.g. as regards the delimitation of the 
relevant markets for the analysis of the effects of the parties’ 
operation or when undertakings plan to include with their 
notification file ad hoc economic reports Such exchanges 
minimize the risk of an incomplete notification and mean 
that the examination by the Authority of the operation can 
be processed more quickly.

138. To initiate this phase, the parties can submit a presen-
tation of the operation (describing the parties, the planned 
operation, the markets concerned, the competitors and the 
market shares of the parties), or a preliminary version of 
their notification file. These documents can be submitted 
directly by mail, to the address controle.concentrations@
autoritedelaconcurrence.fr. After this submission, and 
within five working days, an initial response giving informa-
tion on the identity of the rapporteur/s to be responsible 
for the examination of the notification and the state of 
completion of the file will be provided to the parties. 
Informal meetings with the parties may be organised 
wherever required.

139. This phase can be initiated by the undertakings regard-
less of the degree of completion of the proposed concentra-
tion. It is not normally subject to any specific formalities in 
terms of the information to be provided, at this stage, by 
the undertakings. However, if the parties’ main objective is 
to minimize the risk of filing an incomplete notification, 
exchanges with the mergers unit well in advance of the date 
the parties have planned to notify the operations should 
take place, and as detailed as possible information should 
be provided on the operation and the markets concerned. 
Additional information should be included in the draft 
notification file on the basis of any questions asked by the 
mergers unit.

140. When the parties wish to check whether their opera-
tion falls into the scope of merger notification and review, 
the mergers unit examines the submitted elements. On the 
basis of these elements, if it proves that the operation does 
not fall in the scope of merger notification and review, the 
parties may be so informed by the mergers unit in a comfort 
letter. Nevertheless, if the examination of the submitted 
documents brings new questions to light as regards merger 
notification and review, the undertakings will be asked to 
notify the operation so that the Authority can settle these 
questions.

141. When the parties plan to file ad hoc economic studies, 
exchange meetings relative to the proposed methodology 
may be organised with the mergers unit and the economic 
service, as of the pre-notification phase. The sooner these 
meetings are held, the more likely these economic studies 
contribute efficiently to the review. For more details, please 
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refer to the appendix relative to the recommendations on 
the submission of economic studies.

142. The whole pre-notification phase is strictly confidential: 
it does not result in any publication on the Internet site 
of the Authority, nor in any contact with third parties. 
Nevertheless, subject to the prior written approval of the 
parties, a market consultation may be initiated as of this 
phase in order to gather more precise information without 
waiting for the notification and to contribute to minimizing 
the risk of filing an incomplete notification.

E. REFERRALS AND IMPLEMENTATION OF 
NATIONAL LEGISLATION RELATIVE TO 
LEGITIMATE INTERESTS

143. As previously indicated, Regulation (EC) No 139/2004 
defines the turnover thresholds that set the jurisdiction of 
the European Commission and of the competition authori-
ties in the Member States with regard to merger control. 
However, in Article 4, paragraphs 4 and 5, in Article 9 and 
in Article 22, the Regulation provides for referral mecha-
nisms that, in certain special cases, will allow operations of 
national dimension to be examined by the Commission, and 
indirectly, for operations having a Community dimension 
to be examined by the national competition authorities of 
the Member States. Undertakings which intend to ask for 
the application of Articles 4(4) and 4(5) must request so 
at the pre-notification stage. Implementation of Articles 9 
and 22 is requested by the Member States after receiving 
the notification.

144. These mechanisms serve two objectives: allowing a 
merger to be examined by the competition authority that 
is the best placed in order to carry out the review, and to 
allow undertakings to benefit from the “one-stop shop” 
role played by the Commission, when operations involve 
multiple notifications within the European Community.

145. These mechanisms are clarified in the Communication 
notice on case referrals relative to mergers dated 5 March 
2005.

1. Referrals to national authorities

146. Concentrations of Community dimension can be 
referred to the national competition authorities at the 
request of the merging parties, or at the request of the 
Member States, and if need arises at the request of the 
Commission.

147. As such, the parties concerned by a major operation 
that falls within the scope of Regulation (EC) n° 139/2004 
can ask the Commission to refer the envisaged operation in 
whole or in part to the competent authorities of a Member 
State, pursuant to Article 4 paragraph 4 of the Regulation. 
To this end, even before notifying the concentration, 
the parties must inform the Commission by means of a 
reasoned submission (known as the “Form RS”)74 “that 

74  Included in appendix III of Regulation (EC) n° 802/2004 of 7 
April 2004 (application Regulation for EC Regulation n°139/2004), 

the concentration may significantly affect competition in 
a market within a Member State which presents all the 
characteristics of a distinct market, may decide to refer the 
whole or part of the case to the competent authorities of 
that Member State”. The Commission thereafter transmits 
the submission to all Member States without delay. The 
Member State referred to in the reasoned submission must, 
within fifteen working days of receiving the submission, 
express its agreement or disagreement as regards the request 
to refer the case. Where that Member State takes no such 
decision within this period, it shall be deemed to have 
agreed. Within 25 working days of receiving the reasoned 
submission, the Commission issues its decision on whether 
or not to refer the case to the national authorities. Should 
the Commission agree to a request to refer an operation to 
the French authorities, national merger law will apply75. 
The parties must then submit a notification file to the 
Competition Authority. Should the Commission refuse 
the request, the parties must then submit their notification 
to the Commission.

148. Moreover, the total or partial referral of a merger 
operation notified to the Commission can be requested by 
the competent authorities of a Member State in application 
of paragraphs 1, 2 and 3 of Article 9 of the Regulation 
(EC) n° 139/2004 when “a concentration threatens to 
affect significantly competition in a market within that 
Member State, which presents all the characteristics of a 
distinct market” (Article 9.2.a), or that “a concentration 
affects competition in a market within that Member State, 
which presents all the characteristics of a distinct market 
and which does not constitute a substantial part of the 
common market” (Article 9.2.b), with this latter case 
notably targeting markets of regional or local geographical 
dimensions76.

149. This request must be submitted within 15 days 
following the relevant national authority’s reception of the 
copy of the notification filed with the Commission by the 
parties. This can be carried out at the request of the Member 
State, or upon the invitation of the Commission. The request 
must be well-founded, “based on a preliminary analysis” 77 
by the requesting Member State. The Commission assesses 
the request’s relevance and merits in view of the conditions 
indicated in Article 9. However, in the event of a request 
based on Article 9.2.b, if the Commission finds that the 
conditions have been met, it then has an obligation to 

OJEU L 133/31 of 30 April 2004.
75  See Decisions12-DCC-41 of 23 March 2012 on the acquisition 
of sole control of Brossette by Point P and No 12-DCC-129 of 5 
September 2012 on the acquisition of sole control of the Keolis 
group by SNCF-Participations.
76  The Member State can decide to request the case’s referral for 
examination of all of the markets for products and services located 
within its territory, or only a part of them. The request cannot relate to 
relevant markets located outside of the national territory. Neverthe-
less, the referral of cases affecting the local markets in border areas 
is possible if, for reasons related to the market’s operation, only the 
national part must be included in the relevant market (Commission 
decisions M.2898 - Leroy Merlin / Brico of 13 December 2002 and 
M.3373 - Accor / Barrière / Colony of 4 June 2004).
77  Commission Notice on Case Referral in respect of concentra-
tions, 2005/C 56/02, OJEU of 5 March 2005, paragraphs 35, 36, 39 
and 40.
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refer the case78. Should the Commission agree to refer 
the request79, the Commission’s decision is equivalent to 
a notification pursuant to national law, meaning that the 
national control time limits start to run as of the date of 
the decision to refer the case.

150. The fact that a request to refer the case has been 
accepted pursuant to Article 9 for it threatens to affect 
significantly competition has no bearing on the review 
carried out thereafter by the Competition Authority. 
The CFI reiterated this in the Seb / Moulinex case80. 
Competitors of Seb had disputed the Commission’s decision 
to refer the case to France, on the basis of the contradiction 
between, on the one hand, the reasoning of the decision to 
refer the case, which was based on a threat to the play of 
competition, and, on the other hand, the decision from the 
Minister for the Economy, who authorized the operation 
without conditions as he held that the failing firm defense 
applied. The parties claimed that the French competition 
authorities were bound by the reasons of the decision to 
refer the case, and that they could not approve the opera-
tion without seeking commitments. The court rejected this 
reasoning and ruled that the decisions at hand did not 
have the same purpose and that no link existed between 
them. It confirmed that the Commission’s review of the 
competitive situation at the time of the referral was a prima 
facie examination that was only intended to determine if the 
conditions to refer the case had been met: “the Commission 
cannot, without depriving point b of the first subparagraph 
of Article 9(3) of its substance, conduct an examination of 
the compatibility of the concentration in such a way as to 
bind the national authorities in regard to their substantive 
findings but must merely establish whether, prima facie, 
on the basis of the evidence available to it at the time 
when it assesses the merits of the request to refer the case, 
the concentration whose referral is requested threatens to 
create or strengthen a dominant position on the relevant 
markets”. According to the CFI, the results of this prima 
facie examination should in no way prejudge the conclusions 
of the national competition authorities at the end of their 
possible in-depth analysis of the operation.

151. Pursuant to Article L. 430-3 of the Commercial 
Code, the total or partial referral of an operation having a 
Community dimension is publicly announced through a 
press release of the Competition Authority. These operations 
are published on the Internet site of the Authority, in the 
section relative to operations under examination, as are the 
operations directly notified to the Authority.

78  See paragraph 41 of the Commission Notice on Case Referral in 
respect of concentrations dated 5 March 2005.
79  Commission Decisions COMP/M.5557 SNCF-P/CDPQ/Kéolis/
Effia – 29/10/2009; M.3373 Accor/Colony/Barrière- Desseigne/JV – 
04/06/2004; M.2978 – Lagardère/Natexis/Vup – 23/07/2003 (refus-
al); M.2898 – Leroy Merlin/Brico – 13/12/2002; M.2621 -Seb/Mou-
linex - 08.01.2002; M.1684 – Carrefour/Promodes – 25/01/2000; 
M.1628 – TotalFina/Elf Aquitaine -23/11/1999 (partial referral of 
the markets covered by the request); M.1522 - Csme/Msca/Rock – 
11/06/1999; M.1464 - Total/PétroFina (II) – 26/03/1999; M.1030 – 
Lafarge/Redland – 16/12/1997; M.1021 – Compagnie Nationale de 
Navigation/Sogelfa-Cim – 01/12/1997 M.991 - Promodes/Casino – 
30/10/1997; M.460 – Holdercim/Cedest – 06/07/1994.
80  Philips ruling from the CFI on 3 April 2003, T-119/02.

2. Referrals to the commission

152. Mergers of national dimension can be referred to the 
Commission at the request of undertakings pursuant to 
paragraph 5 of Article 4 of the Regulation, or at the request 
of Member States pursuant to Article 22 of the Regulation.

a) Referrals at the request of the parties : Article 4(5)

153. When a merger is not of Community dimension but 
is capable to be notified to three Member States or more, 
Regulation (EC) No 139/2004, in an effort to ensure “[...] 
that multiple notifications of a given concentration are 
avoided to the greatest extent possible”81, allows the parties 
to the merger to request to refer the case to the European 
Commission. This request must be made before any notifi-
cation to the competent national authorities. By means of a 
reasoned submission (“Form RS”), the parties must inform 
the Commission that they wish to refer the operation to it. 
This request can be made to the Commission solely based 
on the fact that the concentration is likely to be examined 
by at least three Member States; no other justification is 
needed. The Commission sends the submission from the 
parties to all Member States without delay. Any Member 
State competent to examine the concentration under its 
national law may, within 15 working days of receiving the 
reasoned express its disagreement as regards the request to 
refer the case. Should it not express its disapproval within 
this time, the national authority shall be deemed to have 
approved. When at least one Member State expresses its 
disapproval within the required time limit, the Commission 
so informs the parties and the Member States, and the case 
shall not be referred; the parties must then notify each of 
the competition authorities in the relevant Member States. 
If, on the other hand, no Member State expresses its disap-
proval of the request to refer the case, the concentration 
shall be notified to the Commission. Community merger 
control law then applies. 

b) Referrals at the request of the Member States

154. Article 22 of Regulation (EC) n° 139/2004 provides 
the possibility for one or more Member States to require 
that the Commission examines a merger that does not have 
a Community dimension but that “affects trade between 
Member States and threatens to significantly affect compe-
tition within the territory of the Member State or States 
making this request”.

155. The members of the ECA (European Competition 
Authorities) network have defined the following as the 
main criteria that justify the implementation of Article 2282:

. “the market(s) in which there may be a potentially signifi-
cant impact on competition is/are wider than national in 
scope and the main competitive impact of the concentration 
is linked to such market/s

81  Regulation (EC) No 139/2004, recital No 14
82  Principles on the application, by National Competition Au-
thorities within the ECA network, of Article 22 of the EC Merger 
Regulation
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. the national competition authorities expect to encounter 
difficulties in information-gathering as the parties or the 
main third party(ies) from whom information is likely to 
be sought is/are not based in their Member State ;

. there are potentially significant competition concerns in a 
number of national or sub-national markets located in the 
EEA, and national competition authorities are expecting 
problems in identifying and/or enforcing appropriate and 
proportionate remedies (“suitable remedies”), should these 
prove necessary, in particular where suitable remedies could 
not be secured by the NCAs under national law or through 
cooperation among NCAs. »

156. The Commission informs the competent authorities 
of the Member States of any request without delay, but 
also to the undertakings concerned. Any other Member 
State shall have the right to join the initial request within 
a period of 15 working days of being informed by the 
Commission. As such, the Competition Authority can 
implement Article 22 for operations notified in France or 
in another Member State83. The Commission may, at the 
latest 10 working days after the expiry of this period, decide 
whether or not to examine the concentration and so inform 
the Member States and the undertakings concerned. In the 
Commission does not take a decision within this period, it 
shall be deemed to have adopted a decision to examine the 
concentration in accordance with the request. The national 
time limits are suspended until this decision is taken. As 
soon as a Member State informs the Commission and the 
undertakings concerned that it does not wish to join the 
request, the suspension of its national time limits ends. If 
the Commission accepts the referral, all Member States 
that have so requested or that have joined in the request 
no longer apply their national laws to the merger in ques-
tion. Also, the Commission can then ask the undertakings 
concerned to refer to the operation to it.

3. Protection of national legitimate interests within the 
framework of community mergers

157. In paragraph 3 of Article 21 of Regulation (EC) No 
139/2004, it is recalled that the Commission has exclusive 
jurisdiction for the reviewing of operations that fall within 
its sphere of competence. Except in case of a referral by the 
Commission, the Member States cannot apply their own 
competition legislation to these operations.

158. However, for Community mergers, in accordance 
with paragraph 4 of this same Article 21, the Member 
States “may take appropriate measures to protect legitimate 
interests other than those taken into consideration by this 
Regulation and compatible with the general principles and 
other provisions of Community law.

83  The Authority thus requested in 2010 a referral to the Euro-
pean Commission of the acquisition by SC Johnson & Son of the 
household insecticides branch of the Sara Lee Corporation, joining 
the request of Spain, and, in 2011, the acquisition by Aditya Birla 
Group of Columbia Chemicals acquisition, joining the request of the 
Bundeskartellamt.

Public security, plurality of the media and credential rules 
shall be regarded as legitimate interests (...).

Any other public interest must be communicated to the 
Commission by the Member State concerned and shall 
be recognized by the Commission after an assessment 
of its compatibility with the general principles and other 
provisions of Community law before the measures referred 
to above may be taken. The Commission shall inform the 
Member State concerned of its decision within 25 working 
days of that communication”

159. The Commission has already accepted that other cate-
gories of legitimate interest could be covered by paragraph 
4 of Article 21. For example, in the case of Lyonnaise des 
eaux / Northumbrian Water84, the Commission accepted 
as a legitimate interest the fact that Great Britain claimed 
compliance with the Regulation regarding the essential 
service of water distribution and the specific protection of 
consumers in this regard.

F. INFORMATION SHARING BETWEEN 
EU MEMBER STATES’ MERGER CONTROL 
AUTHORITIES RELATIVE TO MULTIPLE 
FILINGS 

160. As stated in recital 14 of Regulation No 139/2004, 
in order to ensure the review of operations by the most 
appropriate authority while avoiding the multiple notifica-
tions to the greatest extent possible, it is necessary to have an 
efficient arrangement for information-sharing and consulta-
tion. An initial device is put in place by the Regulation: each 
Member State receives all the notifications received by the 
Commission and the provisions ensure the dissemination 
of information in regard to the implementation of the 
referral mechanisms.

161. For operations that are subject to parallel notifica-
tions in several Member States, the members of the ECA 
have since 2001 developed a system for the exchange of a 
minimum of information intended to allow for any further 
cooperation where necessary. For all operations that are 
notifiable in several States, the appropriate Member States 
establish, on receipt of the notification, a notice which 
describes the operation and provides relevant details. This 
notice is distributed to all the Member States and to the 
Commission.

162. In addition, in the context of the European Competition 
Network (ECN), a best practices guide on cooperation 
between EU National Competition Authorities (NCAs), 
for merger review was also published on 8 November 
2011. The NCAs can thus ensure that they have consis-
tent information and exchange views on the operations, 
the characteristics and the functioning of the markets 
concerned as well any remedies envisaged and thus limit 
the risk of inconsistent decisions. The protection of business 
secrets communicated by the undertakings is ensured. In 

84  Commission decision COMP. 567 Lyonnaise des Eaux / Nor-
thumbrian Water of 23 November 1995.
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particular, the consent of the undertakings is requested for 
the exchange of information on operations which have not 
yet been notified but for which the undertakings concerned 
engaged in pre-notification contacts.

G. PHASE 1

1. Formal filing of notification

163. As provided by Article R. 430-2 of the Commercial 
Code (four copies of the notification file must be submitted. 
Moreover, Article 27 of the rules of procedure of the 
Authority stipulates that one of these copies must be 
provided in an electronic version, in PDF format. This copy, 
on a CD-ROM, can be included with the paper copies.85

164. The notification file can be sent to the Authority by 
recorded delivery letter, sent to the following address:

Competition Authority

To the attention of the Head of the mergers unit 11, rue de 
l’Échelle F–75001 Paris (France)

165. It can also be delivered on working days between 9 
AM and 7 PM, to the reception desk of the Competition 
Authority, 11 rue de l’Échelle in Paris. Upon being received 
or delivered, the notification files are date- stamped by the 
Authority.

166. Article R. 430-2 of the Commercial Code stipulates 
that “The notification file indicated in Article L. 430-3 
includes the elements listed in appendices 4-3 to 4-5 of 
the present book”. A typical notification form is available 
on the Internet site of the Authority, under the heading 
“Merger control / where should notification be sent?”. As 
quickly as possible, the mergers unit verifies that the file 
is complete, or that the submitted elements are compliant 
with the specification contained in the aforesaid appendices. 
If relevant, it asks for the file to be completed or corrected.

167. When the notification is complete, an acknowledgment 
of receipt, including the reception date of the last elements 
making up the file, is sent to the parties in accordance with 
the third sub-paragraph of Article R. 430-2. The time 
limit for the investigation begins to run as of midnight 
on the working day that follows the date indicated in the 
acknowledgment of receipt.

168. Upon receiving the notification file, the Competition 
Authority sends a copy to the Minister for the economy 
(Article L. 430-3).

2. Content of notification file

169. As indicated above, the notification file must include 
the elements listed in appendices 4-3 to 4-5 of Book IV of 
the regulatory part of the Commercial Code.

85  If they wish, the parties can also submit four paper copies, 
while submitting one electronic version by e-mail, sent to the fol-
lowing address: controle.concentrations@autoritedelaconcurrence.
fr.

170. It includes 5 parts:

- a description of the operation,

- a presentation of the undertakings concerned and of the 
groups to which they belong,

- a presentation of the markets concerned (delimitation of 
the markets, market shares of the parties),

- a detailed presentation of each of the affected markets 
(see below),

- a declaration regarding the accuracy and completeness of 
the supplied information.

171. A detailed presentation of the markets is only requested 
when a market is affected (cf. below), such as to simplify the 
notification file for the simplest operations.

172. The operation description must include a non-confi-
dential summary of the operation, intended to be published 
on the website of the Authority. Limited to 500 words, this 
summary is primarily intended to explain the operation’s 
scope for third parties. This summary must not contain 
preliminary assessment on the effects of the operation on 
competition.

173. When the relevant markets are broken down into local 
trade areas, maps showing these zones should be included 
in the file, showing the location of the stores belonging to 
the parties and those of their competitors, while indicating 
the relevant isochronous curves (i.e. the travel time curves 
around the points-of-sale in question) for the market in 
question.

174. Moreover, the notification file should include a 
copy of all legal documents that are important for a good 
understanding of the operation, such as, for example, agree-
ments between the parties, distribution contracts, franchise 
contracts, the decision from the commercial Court in the 
event of undertakings purchased within the framework of 
bankruptcy proceedings, etc.

175. In case of doubts as to the precise content of the file, 
the parties can contact the mergers unit during the pre-
notification phase, such as to clarify the necessary elements.

176. The notifying parties are also asked to indicate, as part 
of the operation’s description, the list of States in which 
the operation has been or will be notified, and the dates 
of the various notifications. If the operation is subject to 
notification in other European Union Member States, the 
Authority will quickly inform the authorities in the other 
Member States and the European Commission that a 
notification has been filed, while indicating the name and 
contact information of the case officer at the Authority 
who is looking after the file. This exchange can allow 
the authorities in charge of the case to coordinate their 
schedules, insofar as possible, and to exchange a certain 
number of non-confidential elements, such as, for example, 
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an assessment regarding the definitions of the relevant 
markets. Moreover, this mechanism can also facilitate the 
joint implementation of Article 22 of Regulation (EC) n° 
139/2004.

177. The parties must pay particular attention to the indica-
tions relative to their main competitors, customers and 
suppliers. This information must be carefully verified since, if 
relevant, it will be used as the basis for sending out question-
naires for the completion of a market test. The parties will be 
asked to supply contact details that are as precise as possible, 
in the form of a computer file, for which a template can be 
downloaded from the website of the Authority.

178. The notification file is strictly confidential with 
regard to third parties. The Commission for Access to 
Administrative Documents considered, in a decision of 9 
July 2010, that the elements of the notification file other 
than the summary, publication of which is provided for in 
Article L. 430-3 of the Commercial Code and its annexes, 
are covered either under confidential economic and financial 
information or confidential commercial strategy, and are 
accordingly protected by II of Article 6 of the Law of 17 
July 1978 on the communication of administrative docu-
ments. In addition, Law No. 2011-525 of 17 May 2011 for 
the simplification and improvement of the quality of law, 
has exempted all “documents produced or in the possession 
of the Competition Authority for the exercise of its powers 
of investigation and decision-making” from the scope of 
application of the provisions on the access to administrative 
documents.

a) Concerned markets

179. A market concerned is a “relevant market, defined in 
terms of products and in geographical terms, on which the 
notified operation has a direct or indirect effect”.

180. As such, the notification must include a definition 
of each market concerned, as well as a precise description 
of the arguments that led to the proposed delineation, on 
the basis of previous decision-making practices. For more 
information of the method for delineating relevant markets, 
see chapter V of the present guide.

181. Missing information related to the delineation of 
markets and to market shares are the most frequent reasons 
for the Authority to deem n a file incomplete; particular 
attention must be devoted to them. The parties are therefore 
invited to indicate their market shares and those of their 
competitors while considering all possible segmentations, 
in particular the strictest ones.

b) Affected markets

182. A market concerned is considered to be affected if at 
least one of the three following conditions is met:

- two or more undertakings concerned or groups to which 
they belong are active in this market and their aggregate 
market shares amount to 25% or more;

- at least one undertaking concerned is active in this market 
and another one of these undertakings or groups is active in 
a market that is upstream, downstream or related, whether 
or not there are supplier to client relations between these 
undertakings, from the moment that, in either one of these 
markets, all of these undertakings or groups have market 
shares amounting to 25% or more;

- the operation leads to the exit of a potential competitor in 
one of the markets in which the parties are active.

183. For each of the markets affected, the parties supply a 
detailed presentation of the market and of the undertakings 
within it. Appendix 4-3 lists the information that must 
necessarily be included in the file. If the parties encounter 
difficulties gathering the required information, they must 
indicate this when submitting their file (or, if relevant, at 
the time of any contacts prior to this submission).

c) Calculation of market shares

184. The notifying parties are required to calculate the 
market shares of the undertakings concerned and of the 
groups to which they belong within the markets concerned. 
For the markets affected, the notification must indicate the 
market shares of the undertakings concerned and those of 
their competitors. To quickly set aside any doubts regarding 
an anticompetitive effect, the parties are asked to present 
their market shares and those of their competitors while 
considering all possible segmentations, however fine.

185. As a general rule, an undertaking’s market share is 
calculated by comparing its pre-tax turnover with that of 
the market. Nevertheless, in certain cases, it is not possible 
or not very relevant to have the analysis only consider the 
market share in terms of the value calculated from the 
turnover. Volume or capacity data can sometimes provide an 
alternative measurement of the position of the undertakings. 
For example, for retail trade, it is common to analyze the 
market shares calculated on the basis of the store surfaces, 
in addition to or in the absence of value-based market 
shares. As such, the parties are invited to propose alternative 
methods for calculating market shares, while justifying their 
proposals. For retail trade, the data in terms of store surfaces 
must be completed by the average sales figures per m2, as 
determined by the notifying parties.

186. The appraisal of the market shares depends on the 
reliability of the data source used by the parties. The parties 
are requested to identify their sources and, if relevant, to 
include the corresponding data, whether such data consists 
of public data, professional statistics, market studies ordered 
by the parties or any other source.

187. The Authority may find it necessary to compare the 
estimates provided by parties with information obtained 
from competitors, suppliers and customers. The Authority 
carries out this comparison while protecting the business 
secrecy of the notifying parties and of any queried third 
parties. As such, it important for the undertakings to 
indicate if their employed sources are public and available 
to everyone (such as, for example, the data published by 
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the ARCEP in the telecommunications field), or if they 
are confidential.

d) Simplified files

188. Several cases can lead to the submission of a simplified 
file.

. Firstly, for operations in which no market is affected, the 
notification file is simplified: the most demanding part, in 
terms of required information being the detailed description 
of the markets affected.

Secondly, undertakings that carry out a significant number 
of concentrations subject to review in a year, such as invest-
ment funds or major actors in the retail trade sector, can, 
after closing their annual financial statements, provide the 
mergers unit with a core summary, preferably in electronic 
format, that contains the general information that is likely 
to be repeated in all of the notifications throughout the year 
to come. They can then limit the content of their notifica-
tion to the information that is specific to the operation.

Thirdly, when the operation has to be notified in applica-
tion of (II) of Article L. 430-2 of the Commercial Code 
(but not of (I) of the same article86, the definition of the 
upstream supply markets and the assessment of the buyer’s 
market shares and the target in these upstream markets 
can be omitted.

189. Finally, a simplified file can also be submitted in the 
following cases:

- when the buyer(s) is/are not present in the same markets 
as the ones in which the target(s) is/are operating, nor in 
upstream, downstream or related markets87; however, a 
simplified file will only be accepted in this regard when the 
delimitation of the relevant markets concerned is sufficiently 
obvious such as to imply the absence of any overlap or of 
vertical and related links between these markets; in the 
simplified notification file, the declaring parties are also 
asked to give a sworn statement that the operation in 
question meets this condition;

- when the operation has to be notified in application of 
(II) of Article L. 430-2 but not of (I) of the same Article88 
and it does not result in a change of the trade name of the 
retail store(s) in question;

190. For the operations described in paragraph 189, for 
which it is supposed, in principle, that they are unlikely to 
harm competition, the parties can, for the following points 
in the notification form indicated in appendix 4.3 of the 
regulatory part of the Commercial Code:

86  Operations requiring notification in application of (III) of Article 
L. 430-2 cannot be the subject of a simplified file.
87  The buyer can be an investment fund
88  Operations requiring notification in application of (III) of Article 
L. 430-2 cannot be the subject of a simplified file.

for point 2c, provide a recapitulative table of the financial 
data only for the last closed fiscal year;

- for point 2e, not provide the “list and description of 
the activity of the firms with which the firms or groups 
concerned and the groups to which they belong maintain 
significant and lasting contractual ties within the markets 
concerned by the operation, the nature and description of 
these ties”;

- for point 3, simply provide a list of the activities of the 
parties. 

191. Insofar as possible, the operations described in para-
graph 187 undergo accelerated processing (see below at 
paragraphs 204 et seq.).

192. However, a complete file, compliant with the provisions 
of appendix 4.3 of the regulatory part of the Commercial 
Code, can always be asked of the parties by the mergers 
unit, if required by the specifics of the matter. In this case, 
the submission of the additional requested information will 
be required prior to the sending of an acknowledgment of 
receipt for the file.

3. Omission or inaccurate declaration in the notification 
and penalty

193. Article l. 430-8 (Iii) stipulates that “in case of omission 
or inaccurate declaration in a notification, the competi-
tion authority can apply a financial penalty to the people 
who filed the notification”489 in accordance with article l. 
430-8-I, this penalty can amount to 5% of the turnover for 
legal persons.

194. To determine the amount of the fine, the authority 
notably considers the circumstances that led to the omission 
or inaccurate declaration, as well as the behavior of the 
firms in question relative to the competition authority. The 
implementation of this penalty system is the subject of inter 
partes proceedings.

195. Moreover, when the omission or inaccuracy affecting 
the notification is identified after the decision that autho-
rized the operation’s realization, this penalty can include a 
withdrawal of this decision (article l. 430-8). In this case, 
“unless they can return to the situation before the merger, 
the parties will be required to again notify the operation 
within one month of the decision’s withdrawal”, failing 
which they will be subject to the penalties that can be 
applied for the realization of an operation without prior 
notification.

196. The minister therefore applied a penalty against vico on 
the basis of omission, under the system that existed prior to 
the law on the modernization of the economy. This company 
had failed to indicate its acquisition of another company 
that was active in the same product market. Moreover, 
the parties had incorrectly stated that the target was not 

89  Minster of the Economy’s letter of 22 November 2006 to the counsel 
of company Vico relating to a merger in the food sector (C2006-139).
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present in certain business sectors included in the operation. 
However, the inaccuracies and omissions were identified by 
the parties, and before the operation had been completed, 
which was indicative of their involuntary nature. Moreover, 
the inaccuracies and omissions were not sufficient to modify 
the decision’s outcome. The minister considered these 
circumstances when calculating the fine. As the minister 
had already issued an authorization decision, on the basis of 
incorrect reasoning, the authorization was then withdrawn.

4. Publication of a press release relative to the filing of a 
notification

197. Article l. 430-3 Calls for the competition authority 
to publish a press release when receiving a notification, 
or within 5 working days of the total or partial referral 
of an operation with a community dimension. This press 
release is placed online on the internet site of the authority, 
under the heading “merger control / operations undergoing 
examination”.

198. It contains the elements anticipated in article r. 430-4, 
Namely: the names of the undertakings concerned and of 
the groups to which they belong, the nature of the operation 
(merger, takeover, creation of a joint venture), the economic 
sectors concerned, the timeframe in which interested third 
parties are invited to submit their observations, and the 
non-confidential summary of the operation provided by the 
parties, as well as a specific indication as to whether or not 
this is a referral of an operation having a community dimen-
sion. It should be noted that the time limit indicated for 
interested third parties is not mandatory: all observations 
provided to the authority prior to this decision being made 
can be taken into account when examining the operation.

199. Undertakings are requested to take the consequences 
of this publication into account when organizing the press 
release relative to their operation, particularly vis-à-vis the 
representatives of their personnel.

5. Time limits applicable to merger review

A) ordinary procedure

200. Phase 1 begins on the working day following the day 
when the authority receives the complete notification file, 
and lasts for 25 working days (article l. 430-5 I). This date 
is confirmed by means of an acknowledgment of receipt of 
the complete file which is sent to the notifying parties. It 
is automatically extended for 15 working days in the event 
that the authority receives commitments proposed by the 
parties (article l. 430-5 Ii)90.

201. The 25 working day time limit is a maximum, which 
can be reduced when the circumstances so allow. However, 
it can never be shorter than the time limit provided to 
interested third parties in order to submit their observations 
as stipulated in the press release from the authority that is 
placed on its internet site.

90  The time limits can also be suspended in the (rare) cases of the 
implementation of Article 22 of Regulation (EC) n° 139/2004. In 
this regard, see the section on referrals.

202. The parties can also request a suspension of the exami-
nation time limits for up to of 15 working days (l. 430-5). 
This request can be submitted “in case of special need, such 
as the finalizing of commitments”. The parties are therefore 
requested to submit their well-founded extension requests 
to the authority.

203. Working days include neither saturdays, sundays nor 
public holidays. The list of public holidays is as provided 
in article l. 221-1 Of the french labor code, in its version 
in force on the day of the submission of the notification.

B) simplified procedure

204. The authority has put in place as of january 2011 a 
simplified procedure for operations that are not likely to 
pose competition problems91. The scope of application 
of this procedure overlaps with the scope above in points 
1889 et seq. For the filing of simplified notifications. The 
procedure concerns operations:

. For which the acquirer/s are present neither on the same 
markets as those on which the target/s operate nor on 
upstream, downstream or related markets,

. Or which are notifiable in application of ii of article l. 
430-2 Of the commercial code but not i of the same article 
and which do not lead to a change of the trade name of the 
retail stores concerned.

205. The first condition covers most operations carried out 
by investment funds and for which a simplification of the 
procedure was already planned. It is also fulfilled when 
the undertakings concerned have no investment funds but 
are not present simultaneously on the same or on related 
markets or linked vertically. On the other hand, operations 
that affect investment funds holding a controlling interest 
in companies located on the same or related markets or on 
markets vertically linked to the targets assets do not benefit 
from this simplified procedure.

206. The second condition essentially covers the numerous 
operations carried out by the heads of major food distribu-
tion network groups for the management of those networks. 
For operations concerning auto dealerships, the brand of 
dealers’ vehicles can be considered as a trade name and 
operations relating to the acquisition of auto dealerships 
concessions may benefit from this simplified procedure 
as long as the thresholds of i of article l. 430-2 Are not 
exceeded. 

207. Operations concerning the overseas departments, the 
department of mayotte or overseas collectivities of saint-
pierre-et-miquelon, saint-martin and saint-barthélemy 
benefit f rom the simplified procedure if the above-
mentioned conditions are met.

208. Overall this simplified procedure is characterized by :

91  This procedure was applied to approximately 40% of decisions 
taken in 2011 and 48% in 2012.
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 . A significantly shorter time period before the authority 
makes its decision (15 working days on average);

 . A simplified authorization decision in application of iii 
of article l. 430-5 : “The notified operation consists in the 
acquisition of control of the company x by company y. It 
constitutes a concentration within the meaning of article 
l. 430-1 Of the commercial code. Taking account of the 
turnover achieved by the undertakings concerned, the 
operation does not have a community dimension. However, 
the control thresholds relating to the retail trade mentioned 
in point […] of article l. 430-2 Of the commercial code 
are exceeded. The operation is therefore subject to the 
provisions of articles l. 430-3 Et seq. Of the commercial 
code of relating to economic concentration. In view of the 
elements of the file, the operation is not such as to infringe 
the competition on the markets concerned”.

209. The authority may, however, where it considers it 
necessary, decide to deliver a non-simplified decision within 
the time limits provided for in ii of article l. 430-5, Even if 
the operation meets the conditions specified above.

6. Performance of phase 1 review

210. Given its very short nature, which is justified by the 
desire to not delay unnecessarily the performance of opera-
tions that are subject to strong economic constraints, the 
phase 1 examination is necessarily carried out in a spirit of 
cooperation between the parties and the authority, such as 
to bring together the elements needed for a well-founded 
decision.

211. The operation is examined by the mergers unit, with 
one or more case officer(s) being appointed for each opera-
tion. Insofar as necessary, the mergers unit relies on the 
authority’s economic and legal services.

212. In compliance with article l. 450-1, The agents of the 
investigation services within the competition authority, 
authorized for this purpose by the general rapporteur, can 
carry out any necessary inspection in application of the 
provisions of section iii (economic merger) of the commer-
cial code, throughout the national territory. In particular, 
article l. 450-3 Stipulates that: “the agents mentioned in 
article l. 450-1 Can access all premises, lands or transporta-
tion needs of professional use, demand the provision of 
books, invoices and all other professional documents, and 
obtain or make copies, by all means and on all media, gather 
information and justifications on site or via summons. 
They can also request that the authority to which they 
report should designate an expert in order to carry out any 
necessary adversarial assessment.”

213. In application of articles l. 450-1 And l. 450-3 Of the 
commercial code, the case officers can therefore ask to be 
provided with any professional documents and they can 
gather the information and justifications that they consider 
necessary for the investigation of the cases assigned to 
them, whether this involves the parties or third parties. 
Supplementary information requests submitted to the 
parties do not suspend the time limit that began on the 

date mentioned in the acknowledgment of receipt of the 
complete file, but the parties are asked to respond as quickly 
as possible such as to remove any doubt possibly resulting 
from incomplete information.

214. Section v of article l. 464-2 Of the commercial code 
indicates that “when an undertaking or institution does 
not respond to a summons or does not respond, within the 
allotted time, to a request for information or the delivery 
of documents from one of the agents indicated in section 
(i) of article l. 450-1 While exercising the powers entrusted 
to him by sections v and vi of book iv, the authority can, 
when requested by the general rapporteur, declare, against 
this undertaking or institution, an injunction together with 
a periodic penalty payment within the limits indicated in 
section (ii).When the undertaking obstructs the inves-
tigation, notably by providing incomplete or inaccurate 
information, or by providing documents that are incomplete 
or stripped of their relevance, the authority can, when 
requested by the general rapporteur and after having heard 
the undertaking in question and the representative of the 
minister of the economy, decide to apply a financial penalty 
against the undertaking. The maximum amount of the 
penalty cannot exceed 1% of the highest pre-tax worldwide 
turnover during one of the fiscal years closed since the fiscal 
year that this is the one during which the practices were 
implemented”.

215. Moreover, article l. 450-8 Of the same code provides 
that “imprisonment for six months and a fine of eur 7,500 
will be the penalty in the event that anyone, in any manner 
whatsoever, should oppose the functions to which the 
agents mentioned in article l. 450-1 Have been assigned in 
application of the present book”.

216. The mergers unit checks if the operation is subject to 
notification and review pursuant to articles l. 430-1 And l. 
430-2 Of the commercial code, analyses if the delineation 
of the relevant markets proposed by the parties is suit-
able, assesses the operation’s effects on competition and, if 
relevant, the relevance of the proposed commitments. The 
objectives, methods and criteria used for the analyses on 
the merits are detailed in chapter v of the present guide.

217. The president, who can make a decision in the name of 
the authority during phase 1, can delegate a vice-president 
in order to issue a decision on a given operation. In all cases, 
the president can also appoint one or more persons, chosen 
from amongst the vice-presidents or members of the board, 
in order to contribute to the examination of the case by an 
informal opinion.

218. To carry out the analysis, the mergers unit relies on 
the data and arguments provided by the notifying parties. 
During the operation’s examination, it can ask the parties 
for additional information that is required in order to more 
closely examine certain aspects of the merger. The mergers 
unit compares this information with prior decisions taken 
by the competition authorities, with all available public 
information and with all information gathered from third 
parties.
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219. The competition authority considers that early contacts 
and consensus reached with the merging parties on the 
appraisal of the competitive situation and an open and 
constructive exchange with the parties, notably when 
remedies can be envisaged, are key factors for success. This 
objective can be supported by the organization of informal 
meetings with the parties at key moments during the 
procedure. Indeed, this voluntary and optional approach 
can help the authority to obtain all necessary information, 
provide it with an opportunity to review the file with the 
parties and allow the latter to anticipate the preparation 
of the procedure’s subsequent steps. The authority can 
therefore take the initiative to organize such meetings on 
a case-by-case basis.

220. Undertakings that operate in sectors in which a merger 
is envisaged are strongly advised to provide all information 
and all comments with regard to risks to competition 
that the operation could entail. Nevertheless, it should be 
recalled that the objective of merger control is to safeguard 
competition, and not competitors on an individual basis. 
Consequently, third parties cannot claim any right to have 
their observations included in the analyses carried out by 
the authority, nor any right to obtain certain remedies or 
certain types of decisions.

221. Interested third parties are invited to submit their 
observations by electronic mail (to the address: controle.
Concentrations@autoritedelaconcurrence.Fr) or by fax to 
the mergers unit, at the number: +33 1 55 04 01 66. They 
can also contact the mergers unit by calling +33 1 55 04 01 
72. The time limit for third parties to submit observations 
is indicated on the website of the authority, when the press 
release relative to the notification submission is published. 
It is generally 15 working days.

222. When required by the operation, for example when 
a market has never been analyzed by the competition 
authorities or when such analysis is old, or when competitive 
concerns are likely to arise, the mergers unit carries out a 
market test. To this end, questionnaires are sent to the main 
customers, suppliers and competitors of the undertakings 
concerned, and specific meetings may be organised. This 
market test can be initiated as of the pre-notification 
provided the notifying parties agree so expressly.

223. The questionnaires cover all aspects of the merger and 
primarily relate to the relevant markets, their operation, 
the activity of the recipient undertaking in these markets 
and the effects expected from the merger operation. When 
the operation may result in an anticompetitive effect in a 
market, they can also touch on remedies.

224. In compliance with article l. 430-10, Third parties 
can request confidentiality for their responses to the ques-
tionnaires, as well as for their spontaneous observations 
submitted to the authority. Indeed, “when they query 
third parties relative to the operation, its effects and the 
commitments proposed by the parties, and publicly release 
their decision under conditions set down by decree, the 
competition authority and the minister for the economy 

consider the legitimate interests relative to avoiding the 
non-disclosure of business secrets belonging to the notifying 
parties or the persons quoted”. Consequently, queried 
third parties are asked to indicate which elements of their 
responses should remain confidential. Third parties can also 
request anonymity for their responses.

225. With regard to the handling of business secrecy, article 
r. 463-15-1 Contains a special treatment relative to merger 
control, which is different from the one that applies to other 
authority’s procedures, in order to avoid time limits that 
would not be favorable to the undertakings. This article 
provides that:

. “For the application of article l. 463-4 As part of the 
examination of draft merger operations indicated in section 
(iii), the people providing the competition authority with 
information simultaneously indicate to the latter which 
elements constitute business secrets. The rapporteur général 
sees to it that this information is only used by the authority 
and the government official, and that, if necessary, non-
confidential versions of documents containing this informa-
tion will be drafted.

. The provisions of articles r. 463-13 To r. 463-15 Are not 
applicable.”

226. As such, if third parties or the notifying parties have 
to be provided with documents or information that, in a 
complete version, would compromise business secrets iden-
tified as such by the people who provided these elements 
to the authority, the case officer(s) in charge of the file 
can personally prepare non-confidential versions of the 
documents in question, that will be provided to the third 
parties or notifying parties.

227. At the request of the parties, a summary of the third 
party responses to the market test is provided to them, 
while taking possible confidentiality requests into account. 
In any event, if the examination carried out by the mergers 
unit finds that serious doubts persist as to the operation’s 
effects on competition, on the basis of the market test or 
any other assessment element, the mergers unit conveys its 
analysis to the parties and asks them to provide their points 
of view and possibly to support this analysis by providing 
additional elements. The parties are orally informed of the 
fact that the operation brings serious doubts to light within 
a reasonable time before the end of the time limit indicated 
in article l. 430-5 Of the commercial code.

7. Commitments submitted in phase 1

228. Article l. 430-5 Of the commercial code provides that: 
“the parties to the operation can undertake to carry out 
measures that are notably intended to remedy, if relevant, 
the operation’s anticompetitive effects, either at the time of 
the operation’s notification or at any time before the end 
of the interval of twenty-five working days as of the date 
of receipt of the complete notification, provided that the 
decision indicated in (i) has not been made”.
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229. The parties can propose these commitments at any time 
during the examination. They can be discussed during the 
pre-notification, added to the notification file or proposed 
during phase 1.

230. When commitments appear to be necessary but when 
the parties have not proposed any, the authority asks them 
to do so.

231. As previously mentioned, the maximum timeframe 
for phase 1 is automatically extended by 15 working days 
when the parties propose commitments to the authority. 
Moreover, at the request of the parties, the examination 
time limits can be suspended for a maximum of 15 working 
days in case of special need, such as in order to finalize 
commitments.

232. The commitments proposed by the parties are in the 
form of a commitment letter. This letter must include a 
precise, detailed and exhaustive list of the commitments. In 
the event of the disposal of assets, the parties must anticipate 
the means needed to guarantee, for the transitory period 
between the operation’s authorization and the completion 
of the disposals, the independence, economic viability, 
value and competitiveness of these assets. For behavioral 
commitments, the parties will strive to demonstrate their 
operational feasibility and the means proposed in order 
to ensure their verification. Irrespective of the proposed 
commitments, the commitment letter must explicitly refer 
to the means that the authority will use to monitor these 
commitments. For more details on the nature of commit-
ments see the section on corrective measures, in chapter v 
below and a model commitment letter in appendix g.

233. The mergers unit assesses the admissibility of the 
proposed commitments, on the basis of the competition 
issues the operation could raise. These commitments can be 
tested with actors in the markets concerned, in compliance 
with the business secrecy of the parties. To this end, the 
parties must submit a non-confidential version of their 
proposed commitments. If the proposal submitted by the 
parties must be amended before being communicated to 
third parties, the parties are informed of the version that 
will be used as the basis for querying third parties.

8. Phase 1 decision

234. In phase 1, in accordance with article l. 430-5-Iii of the 
commercial code, “the competition authority can:

- Either ascertain, in a well-founded decision, that the 
operation notified to it does not fall within the scope 
defined by articles l. 430-1 And l. 430-2;

- Or authorize the operation, while possibly making this 
decision subject, on the basis of a reasoned decision, to the 
actual performance of the commitments undertaken by 
the parties;

- Or, if it considers that there are serious doubts for compe-
tition to be harmed, it can initiate an in-depth examination 
under the conditions anticipated in l. 430-6”.

235. As stipulated in the fourth sub-paragraph of article 
l. 461-3, The decisions anticipated in article l. 430-5 Can 
be taken by the president or by a vice-president appointed 
by him.

236. The decision is notified to the parties and to the 
minister for the economy (article r. 430-7). In accordance 
with article l. 430-7-1-I, the minister can ask the authority 
to initiate phase 2 within 5 working days. The deadline of 
this time limit is indicated to the parties in the notification 
slip sent by the mergers unit.

237. Moreover, in compliance with article l. 430-5-Iv, if the 
competition authority does not reach a decision within the 
allotted time, it so informs the minister for the economy. 
The operation is then considered to have been the subject of 
an authorization decision, at the end of the interval allotted 
to the minister for the economy by (i) of article l. 430-7-1 
(Authorization referred to as “tacit approval”).

238. In accordance with article r. 430-6, The authority makes 
the outcome of the decision public within 5 working days. It 
indicates on its internet website whether the concentration 
was subject or not to merger control, whether it has been 
authorized, authorized subject to commitments, tacitly 
approved of or whether a phase 2 examination has been 
initiated.

9. Publication of decisions

239. After receiving a decision, the undertakings concerned 
must inform the mergers unit of the indications covered 
by business secrecy within fifteen calendar days (article r. 
430-7), By e-mail or fax. Only non-confidential versions 
of decisions are published so as to respect the legitimate 
interests of the parties that their business secrets are not 
disclosed. The publication is also carried out in compliance 
with the legitimate interests of the persons mentioned in 
the decision (article d. 430-8).

240. The assessment of what information is or is not covered 
by business secrecy is made on a case-by-case basis. It 
is therefore crucial for the undertakings requesting the 
non-disclosure of certain data to submit this request in a 
precise and detailed manner. Elements for which the request 
has not been justified, or has been based on justifications 
considered to be insufficient will not be concealed. When 
requests for non-disclosure are not accepted in their entirety, 
the mergers units provides the parties with an amended 
version of the decision, prior to its publication, so that they 
can submit their observations.

241. In principle, certain elements cannot be concealed:

- Information that must be published in application of the 
applicable regulations in france or in another european 
union country. If the undertakings are subject to a disclosure 
operation pursuant to the regulations, but that they have 
not deferred to this obligation (e.G.: Annual filing of the 
financial statements with the trade and companies register), 
the undertakings cannot claim their failure to act in order 
to justify the confidential nature of any data;
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- Information disclosed by the undertaking itself, over and 
above its legal and regulatory obligations: annual reports, 
website;

- Easily accessible information: information resulting 
from a restatement of public data (information contained 
in internet databases, information accessible via institutes 
carrying out studies, etc.);

- Information that has lost its commercial importance (by 
the passing of time or for any other reason). In principle, 
there is no reason to conceal data that is more than five 
years old;

- Information that is part of the competitive analysis or 
of the definition of the perimeter of the commitments 
approved by the parties. In particular, the publication of 
behavioral commitments (description and time limits) 
constitutes a guarantee of proper completion, by promoting, 
over and above the follow-up carried out by the mergers unit 
within the authority, surveillance by the market.

242. Requests for non-disclosure can notably relate to:

- Non-quantified information that could, for example, 
relate to manufacturing or industrial secrets, the internal 
organization or the undertaking’s commercial strategy;

- Quantified data: turnover data that are not public, market 
shares, number of employees, financial information (produc-
tion cost, cost price, margins, investment projects...), Time 
limits for the realization of the structural commitments; 
except in special cases, market shares are replaced by the 
following ranges:

- Between 0 and 4.99%: [0-5]%

- Between 5.0 And 9.99%: [5-10]%

- Between 10.0 And 19.99%: [10-20]%

- Between 20.0 And 29.99%: [20-30]%Between 30.0 And 
39.99%: [30-40]%

- Etc …

. To account for the legitimate interests of third parties 
who do not want to have their business secrets disclosed, 
the mergers unit can also conceal, or replace with ranges, 
indications that may not have been pointed out to it by the 
notifying parties.

243. Information other than as listed above can be concealed 
if the request is justified, whereas a non-disclosure request 
relative to one of the above- mentioned elements but that 
is lacking justification will not be admissible.

244. In any event, the authority is not bound by the requests 
for non-disclosure submitted by the parties, and it must 
reconcile the legitimate interests of the parties relative to 
protecting their business secrecy and the interests of third 

parties and of the market to be correctly informed regarding 
its decisions. In particular, it is not possible to defer to 
requests for the non-disclosure of elements that provide the 
necessary support for the decision and the non- disclosure 
of which would deprive the decision of its meaning in the 
eyes of third parties.

H. PHASE 2 OR IN-DEPTH EXAMINATION

1. Phase 2 initiation

245. Phase 2 can be launched:

- Either at the initiative of the authority, in compliance with 
article l. 430-5 Iii, when serious doubts of anticompetitive 
effects persists at the end of the first phase;

- Or at the request of the minister for the economy. Indeed, 
article l. 430-7-1 (I) indicates that “within a time limit 
of five working days as of the date when it received the 
decision of the competition authority or was informed of 
it in accordance with article l. 430- 5, The minister for the 
economy can ask the competition authority to carry out an 
in-depth examination of the operation under the conditions 
anticipated in l. 430-6 And l. 430-7”. As the decision 
from the authority at the end of phase 1 is simultaneously 
provided to the parties and to the minister by fax, the date 
on which the minister receives the decision is the same as 
that of the notification to the parties.

246. With regard to the minister’s request for an in-depth 
examination, the authority, which has the status of an 
independent administrative authority, will examine the 
merits of this request, but is not required to comply with 
it. The authority will take a decision on a possible request 
within five working days of receiving it. It will inform the 
parties of the existence of this request upon receiving it, 
and provide them with its response at the same time as it 
responds to the minister. On the other hand, the authority 
will not systematically inform parties of the absence of the 
initiation of this mechanism by the minister.

247. Serious doubts of anticompetitive effects may notably 
remain, when:

- The decisional practice is not sufficiently settled in the 
markets concerned and the competitive analysis must go 
further, for example with regard to the delineation of the 
relevant markets, the size of entry barriers, the existence of 
anticompetitive effects or of efficiency gains;

- Significant and recent developments in the markets 
concerned are likely to justify a significant modification of 
the decisional practice;

- Despite the anticompetitive effects identified in phase 
1, the parties have not proposed commitments or have 
proposed insufficient commitments, or commitments whose 
actual implementation is uncertain.

248. In certain cases, the initiation of phase 2 by the 
authority can have the effect of rendering the concentration 
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null and void. Indeed, article 231-11 of the general regula-
tion of the french financial markets authority (autorité des 
marchés financiers) allows undertakings to stipulate, in their 
takeover offers, clauses requiring that an authorization is 
obtained by the competition authority during the first phase. 
Should such a condition has been stipulated, the decision 
to initiate phase 2 automatically results in the offer’s lapse. 
Despite this lapse, the investigation of the merger can 
continue in the event that the supplier informs the authority 
of its intention to continue with the project.

2. Time limits for review and “stop the clock” mechanism

249. Article l. 430-7 Lists the rules that apply to time limits 
in phase 2:

. “I.- When a merger operation is the subject of an in-depth 
examination, the competition authority makes its decision 
within an interval of sixty-five working days as of the 
opening of the procedure.

. Ii.- After learning of the initiation of an in-depth examina-
tion in application of the last sub-paragraph of (iii) of article 
l. 430-5, The parties can propose commitments such as to 
remedy the operation’s anticompetitive effects. If conveyed 
to the competition authority less than 20 working days 
before the end of the time limit indicated in (i), this time 
limit will expire 20 working days after the receipt date of 
the commitments.

. In case of special need, such as the finalizing of the 
commitments mentioned in the previous sub-paragraph, 
the parties can ask the competition authority to suspend 
the operation’s examination time limits for a maximum of 
20 working days.

. These time limits can also be suspended at the initiative 
of the competition authority, when the notifying parties 
have failed to inform it of a new fact as of its occurrence, or 
to provide it with all or part of the information requested 
within the allotted time, or that third parties have failed 
to provide it with the requested information, for reasons 
attributable to the notifying parties. In this case, the time 
limit resumes as of the exit of the cause that had justified 
its suspension”.

250. As in phase 1, the parties can seek a suspension of the 
examination time limits. On the other hand, only for phase 
2, the legislator has introduced a “stop the clock” procedure 
into the last sub-paragraph of the aforesaid article, which 
can be used at the discretion of the authority. This mecha-
nism is used to suspend the operation’s examination time 
limit in two cases:

. Firstly, the parties are required to inform the authority 
of any new fact as of its occurrence. When the parties fail 
to meet this information obligation, the time limit can be 
suspended as of the occurrence of the new fact and until 
the date when the parties inform the authority of it. This 
mechanism is similar to the one that applies in community 
law. Indeed, article 9, paragraph 3, c) of regulation (ec) no 
802/2004 stipulates that when the parties fail to inform 

the european commission of modifications of facts or new 
information, the time limits are suspended “for the period 
between the occurrence of the change in the facts referred 
to therein and the receipt of the complete and correct 
information”. Article 9, paragraph 4, of the same regulation 
also stipulates that: “the suspension of the time limit shall 
begin on the working day following the date on which the 
event causing the suspension occurred. It shall expire with 
the end of the day on which the reason for suspension 
is removed. Where such a day is not a working day, the 
suspension of the time-limit shall expire with the end of 
the following working day”.

. Secondly, if the parties do not provide the authority, in 
whole or in part, with the information requested of them 
within the timeframe allotted during the investigation, or 
if the parties in any way whatsoever prevent third parties 
from responding to information requests submitted by 
the authority, the timeframes can be suspended for the 
period between the end of the time limit set down in the 
information request and the reception of the complete and 
exact information required pursuant to this request.

251. When either of these situations justifying the imple-
mentation of the “stop the clock” procedure arises, the 
parties are informed of the start of the suspension of the 
time limits.

252. In all cases, the time limits will only resume when the 
cause that generated the suspension will have disappeared, 
with complete and exact information having been provided 
to the authority. The parties will be informed of the end of 
the suspension of the time limits.

3. Phase 2 examination

253. The course of phase 2 is governed by article l. 430-6, 
Which indicates:

. “When a merger operation is subject, in application of 
the last sub- paragraph of (iii) of article l. 430-5, To an 
in-depth examination, the competition authority considers 
whether or not the operation may harm competition, 
notably through the creation or strengthening of a domi-
nant position or through the creation or strengthening of 
purchasing power that places suppliers in a situation of 
economic dependency. It assesses whether the operation 
makes a sufficient contribution to economic progress to 
compensate for the anticompetitive effects.

. The procedure applicable to this in-depth examination of 
the operation by the competition authority is as indicated in 
the second sub-paragraph of article l. 463-2 And in articles 
l. 463-4, L. 463-6 And l. 463-7. However, the notifying 
parties and the government official must, within an interval 
of 15 working days, produce their observations in response 
to the delivery of the report.

. Before issuing a ruling, the authority can hear third parties 
in the absence of the notifying parties. The works councils 
of the undertakings taking part in the merger operation 
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are heard at the request of the authority, under the same 
conditions”.

254. During this second phase, the mergers unit delves 
more deeply into the key points of the competitive analysis 
relative to which a conclusion could not be reached in phase 
1. The objectives, methods and criteria used for the analysis 
on the merits are detailed in chapter 5 of the present guide.

255. The parties can also propose commitments during 
phase 2. Article l. 430-7- Ii indicates that “after learning of 
the initiation of an in-depth examination in application of 
the last sub-paragraph of (iii) of article l. 430-5, The parties 
can propose commitments such as to remedy the operation’s 
anticompetitive effects”.

256. As previously indicated, if the parties convey them to 
the authority less than 20 working days before the end of 
the investigation time limit, this time limit will expire 20 
working days after the receipt date of the commitments.

257. The formalism that must be respected and the proce-
dure for testing the commitments are the same as in phase 
1. The potential commitments are explained in chapter 5 of 
the present guide, relative to corrective measures.

258. The phase 2 investigations can include the querying of 
third parties using the same provisions as in phase 1, notably 
with regard to protecting business secrecy.

259. The competition authority also obtains an opinion from 
the competent sector-specific regulation authority. This 
procedure specifically applies to the audiovisual sector (the 
broadcasting regulator [conseil supérieur de l’audiovisuel]), 
which is consulted in accordance with article 41-4 of law 
n° 86-1067 of 30 september 1986), the banking sector (the 
french credit institutions and investment undertakings 
committee [comité des établissements de crédit et des 
entreprises d’investissement - cecei]), which is consulted in 
accordance with article l. 5121-4 Of the french monetary 
and financial code, and the insurance sector (the french 
insurance companies committee [comité des entreprises 
d’assurance]). The competition authority applies to these 
administrative authorities by sending a document that 
presents the operation. This consultation serves to clarify 
certain operational aspects of the markets concerned, which 
are subject to specific regulations, but also to ensure better 
articulation between merger control and the regulation 
procedures specific to these sectors. The queried sector-
specific regulation authority then has a reduced time limit of 
one month, due to urgency, in which to provide its possible 
observations. The observations are included in the file. The 
authority is not required to obtain this opinion in order to 
issue its decision. This consultation procedure has no impact 
on the time limits applicable to the authority.

260. Article r. 463-9 Also stipulates that “the rapporteur 
général informs the administrative authorities listed in 
appendix 4-6 of the present book regarding any referral rela-
tive to the sectors falling into their spheres of competence. 
These administrative authorities have two months, which 

can be reduced by the general rapporteur in the event of 
urgency, in which to submit their possible observations. 
These observations are included in the file”. Appendix 4-6 
lists the following authorities:

- The french financial markets authority (authority des 
marchés financiers - amf )

- The french national information technology and freedom 
commission (commission nationale de l’informatique et des 
libertés - cnil)

- The french cinema mediator (médiateur du cinéma)

- The french prudential supervision authority (authority de 
contrôle prudentiel)

- The french broadcasting regulator (conseil supérieur de 
l’audiovisuel - csa)

- The french telecommunications and posts regulator 
(authority de régulation des communications électroniques 
et des postes - arcep)

- The french energy regulation commission (commission 
de régulation de l’énergie - cre)

261. Under the system that predated the competition 
authority, the institutions listed above could submit their 
opinions after being informed of the ministerial referral 
leading to phase 2, by the competition council. This manda-
tory mechanism is obsolete since 2 march 2009. However, 
the authority reserves the right to obtain opinions from 
the relevant institutions (the case of the csa falls under 
a different system, in application of the law) whenever it 
considers that this consultation would be useful.

262. The in-depth examination results in the drafting 
of a report that presents the parties, the operation, the 
relevant markets, the operation’s competitive analysis and, 
if relevant, its economic efficiency gains and an assessment 
of the commitments proposed by the parties, as well as 
the corrective measures envisaged by the authority. When 
drafting the report, the mergers unit ensures the protection 
of the business secrecy of the parties, as well as that of third 
parties, in compliance with the provisions of article l. 463-4.

263. This report is then provided to the notifying parties 
and to the government official, who have 15 working days 
in which they submit their observations in response. In 
compliance with article l. 463-2, The report is accompanied 
by the documents upon which the mergers unit has based 
itself.

264. The president of the authority then assigns the case, 
once it is ready to be examined by the board, to one of the 
groups listed in the second sub- paragraph of article l. 461-3 
Of the commercial code92. A hearing is then organised 

92  The Board consists of 17 members: in addition to the full-time 
president and four vice-presidents, the board also has twelve non- 
permanent members. The Competition Authority can hold plenary 
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according to the provisions indicated in article l. 463-7 Of 
the commercial code and section iv of the rules of procedure 
of the competition authority. During the hearing, the case 
officers first of all present the conclusions of their investiga-
tions. The rapporteur général or the deputy rapporteur 
general as well as the representative of the minister of the 
economy (commissaire du gouvernement) then present 
their observations. During the hearing, the board can also 
hear third parties as well as the work committees of the 
undertakings taking part in the operation. These witnesses, 
who are asked to answer questions from the board members, 
do not attend the entire hearing. These witnesses are heard 
in the absence of the parties, who are asked to leave the 
hearing room. Finally, the board hears the parties that can 
present their own analysis and answer questions from the 
members of the panel.

4. Phase 2 decision

265. At the end of the in-depth phase 2 examination, in 
compliance with article l. 430-7,

. “Iii – the competition authority can, on the basis of a 
well-founded decision:

. Either prohibit the merger operation and, if relevant, 
require the parties to undertake all measures that will serve 
to re-establish sufficient competition;

. Or authorize the operation while requiring the parties to 
undertake all measures in order to ensure sufficient competi-
tion or obliging them to observe provisions that will serve 
to make a sufficient contribution to economic progress to 
compensate for the anticompetitive effects.

. The injunctions and provisions mentioned in the previous 
two sub- paragraphs apply irrespective of the contractual 
clauses possibly signed by the parties.

. The draft decision is sent to the interested parties, who are 
allotted a reasonable timeframe in which to submit their 
observations.

. Iv.- If the competition authority intends to take none of 
the decisions anticipated in (iii), it authorizes the operation 
on the basis of a well-founded decision. The authorization 
can be subject to the actual realization of the commitments 
undertaken by the notifying parties”.

266. The authority panel deliberates according to the rules 
defined in title (v) of the rules of procedure.

267. The authority conveys the draft decision to the inter-
ested parties so that they can submit their observations 
within a reasonable timeframe. This timeframe is assessed 
while taking into account the date on which the parties 

hearings, or meet in divisions, or in the standing committee. The 
composition of the divisions is fixed and determined by the presi-
dent of the Authority, who assigns each of the members to one or 
two of the divisions. Each division is chaired by the president of the 
Authority, or by one of the vice-presidents. For its part, the standing 
committee consists of the president and of the four vice-presidents.

provided the last information required for the authority to 
make its decision.

268. The authority then indicates its decision to the parties 
and to the minister for the economy. As with phase 1 
decisions, after receiving the decision, the parties have a 
time limit of 15 calendar days in which to indicate the 
elements that should be subject to business secrecy, and 
that they would like to have concealed (article r. 430-7). 
As with phase 1 decisions, publication is carried out in 
compliance with the legitimate interests of the parties and 
of third parties.

269. Moreover, in compliance with (v), if the competition 
authority does not reach any of the decisions anticipated 
in (iii) and (iv) within the allotted time, it so informs the 
minister for the economy. The operation is then considered 
to have been the subject of an authorization decision, at the 
end of the interval allotted to the minister for the economy 
by (ii) of article l. 430-7-1 (Decision referred to as “tacit 
approval”).

270. Irrespective of the decision taken in application of 
article l. 430-7, The

Authority makes it public within 5 working days of the 
decision (article r. 430-6): Authorization, authorization 
subject to commitments, authorization subject to injunc-
tions and provisions, prohibition, tacit approval.

271. Finally, the authority ensures the publication of its deci-
sions by placing them online on its internet site, including 
for tacit approvals.

5. Minister for the economy’s power to evoke a case

272. Article l. 430-7-1 (Ii) indicates that, for phase 2 
decisions:

. “Within twenty-five working days of the date of receipt 
of the decision from the competition authority or of being 
informed of it pursuant to article l. 430- 7, The minister 
for the economy can call the case and issue a decision on 
the operation for reasons of general interest other than 
maintaining competition and, if relevant, that offset the 
anticompetitive effects resulting from the operation.

. The reasons of general interest other than maintaining 
competition that can lead the minister for the economy 
call the case are, in particular, industrial development, the 
competitiveness of undertakings relative to international 
competition, or the creation or maintenance of jobs.

. When, pursuant to the present (ii), the minister for the 
economy calls a case, he issues a well-founded decision 
relative to the operation in question after having heard 
the observations of the parties to the merger operation. 
This decision can possibly be conditioned by the actual 
implementation of commitments.

. This decision is transmitted to the competition authority 
without delay.”
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273. Within 5 working days of the decision, the minister of 
the economy makes it public (article r. 430-6).

274. The minister’s well-founded decisions are also released 
to the public in the electronic edition of the official bulletin 
on competition, consumer affairs and fraud control (article 
d. 430-8). The minister’s decisions are published while 
respecting the legitimate interests of the notifying parties 
and of the people mentioned therein to see to it that their 
business secrets are not disclosed (article d. 430-8).

275. The reasoned decisions of the minister of the economy 
are also made public, by a publication in the electronic 
edition of the official bulletin for competition, consumer 
affairs and fraud control (bulletin officiel de la concurrence, 
de la consommation et de la répression des fraudes) (article 
d. 430-8). The publication of the decisions by the minister 
must ensure the respect of the legitimate interests of the 
notifying parties and those of the persons cited to avoid 
any disclosure of their business secrets (article d. 430-8).

276. Decisions of the minister of the economy taken in 
application of article l. 430-7-1 Ii may be appealed before 
the council of state. In a decision of 21 december 2012, 
the latter confirmed that to the extent that the decision of 
the competition authority of 23 july 2012 had not harmed 
the general interest associated with the preservation of 
jobs or any general interest other than the maintenance of 
competition, the minister had committed no error of law or 
manifest error of assessment in deciding not to make use of 
its power of review pursuant to that article93.

6. Withdrawals of notification

277. At any time during the procedure, the notifying parties 
can withdraw the notification by submitting any document 
that confirms that the project is being abandoned.

I. JUDICIAL REVIEW

278. The council of state is the competent court to review 
the decisions of the competition authority in consideration 
of its legal nature (independent administrative authority) 
and of article r. 311-1 (4°) Of the code of administrative 
justice. Notwithstanding this rule, article l. 464-8 Of the 
commercial code lists the decisions of the competition 
authority that fall within the jurisdiction of the court of 
appeal of paris, from which decisions taken pursuant to 
articles l. 430-5, L. 430-7 And l. 430-8 Of the commercial 
code are excluded. The council of state is also competent 
for any appeal relative to a decision by the minister taken 
within the framework of his power to evoke a case.

279. All decisions relative to the authorization or prohibi-
tion of merger operations, but also certain related deci-
sions, notably in terms of the publication or approval of 
an upfront buyer of assets, are subject to appeal. An appeal 
can be lodged by the parties to the operation, and by any 
interested third party. The rules relative to the admissibility 

93  Council of State 362347, 363542, 363703, Groupe Canal Plus 
and other, 21 December 2012.

and procedure for appeals relative to merger decisions are 
subject to the ordinary law of administrative dispute before 
the council of state.

1. Time limits for appealing decisions

280. The time limit for challenging a merger control deci-
sion of the authority is two months. This time limit is a clear 
period. A clear period is counted in months from calendar 
date to calendar date, and includes neither the notification 
or publication dates (dies a quo), nor the expiry date (dies 
ad quem). When the expiry day is a saturday, a sunday or a 
public holiday, the appeal can be filed on the next working 
day. For example, for a decision notified by letter with 
acknowledgement of receipt on 1st october 2007 at 10:30 
am, the time limit will start on 2 october 2007 at 12 am 
and will end on 2 december 2007 at 12 am, but since an 
appeal cannot be launched on the day of sunday 2 december 
2007, it will expire on the first working day thereafter, i.E. 
Monday 3 december 2007.

281. The starting point of the appeal time limit varies 
according to the status of the applicant, as a party or a 
third party. A merger control decision of the authority is 
an individual act; it is therefore made enforceable against 
the person to whom it applies by means of notification. 
Consequently, for the parties, the appeal time limit begins 
on the day when the decision is notified to the party by 
the authority.

282. For third parties, the starting point of the time limit 
corresponds to the date of publication of the decision, as 
provided by article r. 464-28 Of the commercial code. 
Pursuant to article d. 430-8 Of the commercial code, the 
authority ensures publication through its website. The 
publication of the outcome of the decision outcome prior 
to the publication does not constitute the starting point for 
the time limit for third parties for challenging the decision.

2. Action for annulment

283. Appeals against merger control decisions are primarily 
intended to obtain the annulment of these decisions. The 
council of state examines the “external legality” (compe-
tence, compliance with certain procedural or substantive 
guarantees) and the “internal legality” (violation of law, 
legal or factual errors, including the legal qualification of 
the facts) of the decisions.

284. For example, in its previous rulings, the council of 
state has been called on to examine the legality of the 
procedure94, the fact that an operation was subject to merger 
control95, the delineation of the relevant markets96, the 

94  See in particular the decision of the Council of State No 278652 
of 27 June 2007 on the TF1/ AB / TMC operation, and decision No 
249267 of 6 February 2004 relative to the Seb / Moulinex operation.
95  Notably see decision 294896 of 31 January 2007 relative to the 
acquisition of Delaroche by Ebra, and decision 201853 Coca Cola 
of 9 April 1999.
96  Notably see decision 278652 of 27 June 2007 relative to the take-
over of TMC by TF1 and AB, decision 283479 Fiducial of 30 June 
2006, and decision 278796 of 13 February 2006 relative to the Seb / 
Moulinex operation.
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appraisal of effects of the concentration on competition97 
the consideration of the contribution to economic progress 
that is likely to offset the identified anticompetitive effects98, 
the consideration of the failing company defense99 and even 
the sufficient contribution of commitments accepted by the 
competition authority to remedy the anticompetitive effects 
of a concentration100.

285. The council of state exerts full review. As such, in its 
fiducial ruling of 13 february 2006, the council of state 
upheld the minister’s authorization after having reviewed 
the market shares of the parties in the merger, the coun-
tervailing client power, the competitive assessment and the 
efficiency gains. This economic approach to the examination 
of the legality of a decision relative to mergers led the 
council of state to review not only the legal and factual 
situation on the day when the decision was taken, but also 
the identified or potential effects of the authorized opera-
tion, including the impact of events, such as, for example, 
the entry of a new operator on the market101.

286. The council of state also checks whether third parties’ 
rights have been respected. As such, the council of state 
cancelled the decision that authorized the heineken / 
fischer concentration102 for the reason that the rights of 
interbred, that was not a party of the operation, had not 
been respected. In this case, the commitments submitted 
by heineken anticipated the sale of a significant number 
of warehouses to buyers who were legally and financially 
independent of certain major brewers, including interbrew. 
This decision therefore deprived interbrew of the possibility 
of buying the warehouses sold by heineken. The council 
of state cancelled the decision, on the basis of the general 
principle of the rights of the defense, as interbrew had not 
been given the opportunity to present its observations.

3. Interim injunctions

287. At the same time as an appeal on the merits, the 
petitioner can seek interim injunctions in order to stop 
the effects of the decision at hand. For this purpose, there 
are several interim injunctions procedures. Two types of 
interim injunctions have already been implemented before 
the council of state in the area of mergers: the “suspension” 
interim injunctions and the “protective” or “useful measures” 
interim injunctions.

288. The “suspension” interim injunctions is described in 
article l. 521-1 Of the code of administrative justice. This 
interim injunctions must be accessory to a main application, 

97  Notably see decision 278652 of 27 June 2007 relative to the 
takeover of TMC by TF1 and AB, decision 283479 Fiducial of 30 
June 2006, decision 278796 of 13 February 2006 relative to the Seb 
/ Moulinex operation, and decision 201853 Coca Cola of 9 April 
1999.
98  Notably see decision 201853 Coca Cola of 9 April 1999.
99  See decision 249267 of 6 February 2004 relative to the Seb / 
Moulinex operation.
100  See decisions 278652 of 27 June 2007 on the TF1 / AB/ TMC 
operation, 201853 of 9 April 1999 Coca Cola. 
101  FSCAL, litigation division, 13 February 2006, Société Fidu-
cial Informatique and Société Fiducial Expertise. 
102  FSCAL, n° 191654, litigation division, 9 April 1999.

which means that an appeal for annulment must have 
been initiated prior to the request for suspension. Three 
conditions must simultaneously be met for the interim 
injunctions application:

- A condition of urgency. For example, in the ordinance of 
19 may 2005 that suspended the decision to authorize the 
acquisition of the company ccmx holding by the company 
cegid, the judge responsible for dealing with urgent matters 
justified the urgency “in view of the subject of the disputed 
decision and its effects on the market, which would be 
difficult to reverse” and “equally in terms of the public 
interest in question that consists of the maintenance of 
effective competition in the market(..), And in terms of 
that of applicant companies that are present in the same 
market, both as competitors and potential customers(...)”. 
On the other hand, the interim applications court found 
that in respect of the acquisition by tf1 of the tv channels 
tmc and nt1, the condition of urgency was not satisfied 
with regard to the relatively low shares in tmc and nt1 in 
the television channel ratings and advertising revenue and 
the progressive nature of the impact of the concentration 
on the markets concerned103.

- The existence of a plea that can cast, at the stage of the 
investigation at hand, a serious doubt as to the legality of the 
decision. In the aforesaid ordinance, the judge responsible 
for dealing with urgent matters said that the minister’s 
argument was insufficient “in view of the probable, suffi-
ciently quick, lasting and sufficient nature of the arrival of 
newcomers that could prevent the potential anticompetitive 
effects of the operation in question”, which created a major 
doubt as to the legality of the decision.

- Finally, the decision of the competition authority at hand 
must still be capable of producing legal effects on the day 
of the request and not have been executed yet. For example, 
in the ordinance of 1st june 200655, the judge responsible 
for dealing with urgent matters ruled that the request for a 
suspension was not admissible and rejected it, considering 
that the authorization decision had been entirely executed 
on the date of the request. Similarly, in the ordinance of 
25 july 2006104 “france antilles”, the judge responsible for 
dealing with urgent matters considered that this request 
was not admissible since the decision to authorize the 
acquisition, by the est républicain group of the german 
company delaroche from the swiss company socpresse 
had been entirely executed on the day when france antilles 
company had submitted its request seeking the suspension 
of the decision.

289. The “active” or “useful measures” interim injunctions is 
described in article l. 521-3 Of the code of administrative 
justice: “in case of urgency and based on a simple request 
that will be admissible even in the absence of a prior admin-
istrative decision, the judge responsible for dealing with 
urgent matters can order all useful measures but without 
preventing the execution of any administrative order”. E.G., 

103  No 338198, application by Métropole Télévision.
104  No 293198, application by Fromaget Vins and from the Cen-
trale Européenne de Distribution Groupe C10.
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In its ordinance of 18 february 2008, “fédération nationale 
des transporteurs routiers”, the interim applications judge 
of the council of state recalled “this procedure is likely to 
apply when a merger operation has been carried out without 
having been notified, and the minister for the economy is 
required, pursuant to the aforesaid provisions of article l. 
430-8 Of the commercial code to order the operation’s noti-
fication”. It did however consider that in the circumstances 
of that case, such an injunction was not justified.

4. Legal consequences of annulment of decision by the council 
of state (conseil d’état)

290. Article r. 430-9 Of the commercial code (code de 
commerce) indicates that “in case of total or partial cancel-
lation of a decision taken by the competition authority or 
by the minister for the economy on the basis of articles l. 
430-5, L. 430-7, L. 430-7-1, L. 430-8 Or l. 430-9 And in 
the event that the file must be re-examined, the undertak-
ings concerned that had carried out the notification will 
submit an updated notification within two months as of the 
date of notification of the decision of the council of state”.

291. Thus, when the decision of the authority or of the 
minister has been cancelled, the undertakings concerned 
must submit a new and updated notification relative to the 
operation. In its decision, the administrative judge may 
nevertheless rule, as part of his general powers, that the 
cancellation of the minister’s decision taken pursuant to 
its power to evoke a case, will serve to revive the decision 
of the competition authority that had been replaced by the 
ministerial decision. In this case, a new notification will 
therefore not be necessary.

J. IMPLEMENTATION OF REMEDIES

1. Monitoring the implementation of remedies

292. To ensure the efficiency of merger control, the mergers 
unit monitors carefully the implementation of injunctions, 
provisions and commitments that are included in a decision 
from the authority, or from the minister for the economy 
prior to the transfer of responsibilities to the authority as of 
2 march 2009. As regards commitments, the “commitments 
letter” of the parties must specify how their execution will 
be monitored. Appendix g contains a standard model 
commitments letter which is particularly suited to the 
commitments for the disposals of assets. In the case of 
behavioral commitments, the drafting of the commitments 
is specific to each case. The stipulations relating to the 
conditions of appointment and revocation of the trustee are 
however generally common to both types of commitments.

293. The parties are inter alia asked to appoint a trustee, 
who will be called upon to monitor the proper implementa-
tion of the commitments and report to the authority, for 
the divestiture of certain assets, the trustee will initially 
have to ensure the maintenance of the viability and the 
competitive ability of the assets to be divested, and then to 
proceed directly to the transfer. When the circumstances 
of the case require it, the trustee may also from the outset 
be responsible for carrying out the divestment. For the 

behavioral commitments, the role of the trustee is specified 
in the commitments or injunctions, as well as in the trustee 
mandate. A standard model trustee mandate can be found 
in appendix h. It is more specifically suited to divestiture 
commitments but the stipulations relating to trustees and 
to the termination of the mandate can be used for mandates 
in the event of behavioral commitments. The trustee must 
meet two conditions to be approved by the competition 
authority: he or she must be independent from the parties 
and have the necessary competencies to effectively perform 
the task.

294. In order to verify the compliance to the injunctions, 
provisions and commitments, the investigation services 
of the authority can also submit information requests to 
parties and third parties, and make use of any information 
spontaneously provided by third parties.

2. Sanction procedure for failure to comply with commit-
ments ou injunctions (article l. 430-8-Iv commercial code)

295. If the information gathered in this way brings to 
light serious doubts as to the non-implementation of the 
commitments, injunctions or provisions, the rapporteur 
général can suggest that the authority launch a proce-
dure for non-compliance with the obligations imposed 
on the parties. Such a procedure can be initiated both for 
operations authorized by the competition authority, and for 
operations authorized under the system which existed prior 
to the entry into force of the new provisions of articles l. 
430- 1 Et seq. Of the commercial code on 2 march 2009.

296. Pursuant to the last sub-paragraphs of article l. 430-8-
Iv, the applicable procedure is “the one indicated in the 
second sub-paragraph of article l. 463-2 And in articles 
l. 463-4, L. 463-6 And l. 463-7. However, the notifying 
parties and the government official must, within an interval 
of 15 working days, produce their observations in response 
to the delivery of the report. The competition authority 
issues a ruling within seventy-five working days”.

297. One or more case officers are assigned by the rappor-
teur general to investigate possible non-compliance of the 
obligations incumbent upon the parties. A report is drafted 
pursuant to the second sub-paragraph of article l. 463-2. 
This report is notified to the parties, to the representative 
of the minister of the economy (“commissaire du gouverne-
ment”) and to the relevant ministers. It is accompanied by 
all of supporting evidence. The parties and the “commissaire 
du gouvernement” must submit their possible reply within 
15 working days. Inter partes proceedings are thereafter 
organised before the board of the authority pursuant to the 
provisions listed in article l. 463-7 Of the commercial code 
and to the rules of procedure of the authority.

298. At the end of this procedure, the authority takes a 
decision pursuant to article l. 430-8-Iv: “iv.- If it considers 
that the parties have not carried out, within the allotted 
time, an injunction, provision or commitment contained 
in its decision or in the decision of the minister who gave a 
ruling on the operation in application of article l. 430-7-1, 
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The competition authority ascertains the non-performance. 
It can:

. 1° Withdraw the decision that authorized the operation’s 
realization. Unless they can return to the situation before 
the merger, the parties will be required to again notify the 
operation within one month of the decision’s withdrawal, 
otherwise they will be subject to the penalties anticipated 
in (i); 

. 2° Order, subject to periodic penalty payment within the 
limits indicated in (ii) of article l. 464-2, The parties upon 
whom the non-performed obligation was incumbent to do 
so within a timeframe that they will set, the injunctions, 
provisions or commitments.

. Moreover, the competition authority can apply, to the 
people upon whom the non-performed obligation was 
incumbent, a financial penalty that cannot exceed the 
amount defined in (i)”.

299. For legal persons, the financial penalty is capped at 5% 
of their pre-tax turnover generated in france during the last 
closed tax year, plus, if relevant, the pre-tax turnover gener-
ated by the acquired party in france during that same period.

300. Daily penalty payments may not exceed the limit of 
5% of the average daily turnover from the date fixed by 
the authority.

301. The conformity of those legislative provisions with the 
constitution was confirmed by the constitutional council in a 
decision given on 12 october 2012, which noted in particular 
that those provisions are intended to ensure the effective 
compliance of the corrective measures and are aimed at 
ensuring the competitive functioning of the market in the 
sectors affected by the merger operation105.

302. Since the entry into force of the new provisions of 
articles l. 430-1 Et seq. Of the commercial code on 2 march 
2009, the authority has sanctioned companies on two occa-
sions for non-compliance with commitments made before 
the minister. A penalty of eur 1 million was thus imposed 
on the company bigard, which, although it had committed 
to sign a licensing agreement for the use of the valtéro brand 
for beef products sold in hypermarkets, has tried to transfer 
the brand name recognition to another brand, which was 
such as to dissuade any candidates likely to have an interest 
in a brand license106.

303. On 20 september 2011, the authority found that group 
canal plus had failed to comply with commitments made 
as part of the merger of its pay-tv canal satellite package 
with that of tps. It consequently withdrew the clearance 

105  Decision of Constitutional Council No 2012-280 QPC of 12 
October 2012 ruling on the priority preliminary ruling on the issue 
of constitutionality raised by the companies Groupe Canal Plus and 
Vivendi Universal.
106  Decision No 12-D-15 of 9 July 2012 on the compliance with 
the commitments contained in the decision authorizing the acquisi-
tion of Socopa Meat by Groupe Bigard (Minster of the Economy’s 
letter C2008-100 of 2 February 2009).

decision by the minister of 30 august 2006. Insofar as the 
tps satellite package no longer existed and its subscribers 
had been transferred to the groupe canal plus offerings, it 
was no longer possible to return to the position prior to the 
concentration and the 2006 operation was re-notified on 
24 october 2011 and authorized subject to injunctions in 
a decision of 23 july 2012. Further, the authority handed 
down a fine of eur 30 million for the failure to comply with 
the commitments107.

304. That decision has been confirmed for the most part by 
the council of state108.The decision specifies inter alia the 
scope of the principle of the strict interpretation of commit-
ments finding that “the competition authority is entitled to 
look at, whether, even though criteria expressly provided 
for in the commitment have been formally complied with 
and the development of the market has not deprived the 
commitment of its object, the parties having taken the 
commitment have adopted measures or a behavior which 
result in depriving it of any scope and producing the anti-
competitive effects that it was intended to avert”.

305. In the same decision the council of state confirmed 
that the withdrawal decision must be proportionate to the 
seriousness of the infringements found, and in particular 
to the significance of the commitments in whole or in part 
which are not respected in the light of the whole of the 
corrective measures adopted, the anticompetitive effects that 
they intended to prevent, the extent of the shortcomings, as 
well as to the need to ensure the maintenance of a sufficient 
degree of competition on the markets concerned. It found in 
the present case that group canal plus had failed to fulfill the 
commitments that were central to the corrective measures 
laid down in the clearance decision failure to comply with 
which had major effects on the competitive balance of the 
markets concerned and therefore confirmed the legality of 
the withdrawal of the authorization.

3. Re-examination of remedies

306. In exceptional circumstances, parties that have 
submitted commitments can require the authority 
re-examine them.

307. If parties that had committed to selling a business 
within an allotted timeframe now plan to ask for an exten-
sion of this timeframe, they must prove that the non-
compliance with this commitment results from reasons 
that are totally independent of their control, and that they 
remain able to sell the business quickly. If not, they will be 
subject to a fine for non-compliance with their obligations.

308. In the event of behavioral corrective measures that 
extend over a long period, the parties may find, after having 
implemented them for several years, that the intended 
objectives of these measures could be better satisfied by 

107  Decision No 12-DCC-100 of 23 July 2012 on the acquisition 
of sole control of TPS and CanalSatellite by Vivendi and Groupe 
Canal Plus.
108  Decision of Council of State of 21 December 2012, Groupe 
Canal Plus, VivendiUniversal, No 353856.
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means of different measures, or that the evolution of 
competition in the markets has rendered them obsolete. 
They must then demonstrate the merits of their request to 
have the authority re-examine the remedies, and propose 
alternative measures.

309. Requests for re-examination can relate both to 
commitments made to the competition authority and to 
commitments made to the minister for the economy prior 
to the transfer of responsibilities. A reasoned letter must be 
sent to the president of the authority in that end.

310. The decisions on the re-examination of commitments 
are usually published on the website of the authority with 
the exception of minor changes or those which do not 
substantially alter the commitments such as e.G. Decisions 
relating to a request for an extension of the divestiture 
deadlines. Before publication, the undertakings are given 
the opportunity to indicate any content they regard as 
falling under business secrecy according to the conditions 
laid down in article r. 430-7.

311. For example, in the case of commitments vis-à-vis the 
minister before march 2, 2009, the president of the competi-
tion authority thus accepted, by letter of 23 may 2011, 
modification by the company bigard of the commitment 
of signing a contract of brand licensing agreement for use 
of the valtéro brand for beef products sold in supermarkets 
that it had accepted in the context of the operation for the 
acquisition of socopa viandes. In application of the commit-
ment thus amended, bigard divested the valtero brand for 
all its uses to montfort, one of its competitors109. Another 
example was where the president of the authority accepted, 
by a letter dated 19 july 2012, that the commitments given 
by the lvmh group on the occasion of the acquisition of 
the group les echos be brought to an end because of the 
profound upheavals occurring on the daily economic and 
financial press market and in particular of the disappearance 
of the print version of the daily publication la tribune110.

312. With regard to commitments given for operations 
authorized since 2 march 2009, the president of the 
authority has, for example, authorized the suspension of 
the commitment relating to the creation of simplified stock 
joint stock companies in the combined transport terminals, 
offered relative to the authorization of the acquisition 
of sole control of the company novatrans by the sncf. 
Implementation of that commitment was thus initially 
suspended until 30 june 2012 and then until 31 december 
2012111.

109  http://www.autoritedelaconcurrence.fr/doc/C2008-100-ver-
sion_occultation2.pdf.
110  http://www.autoritedelaconcurrence.fr/doc/lettre_revision_le-
vee_engagements_lvmh_version_publication.pdf.
111 Decision 09-DCC-54 of 16 October 2009 on the acquisition 
of sole control of Novatrans SA by Transport and Logistique Parte-
naires SA.

K. IMPLEMENTATION OF ARTICLE L. 430-9 OF 
THE COMMERCIAL CODE 

313. Article L. 430-9 provides that: “the Competition 
Authority can, in case of abusive exploitation of a dominant 
position or of a state of economic dependency, order, in a 
well-founded decision, the undertaking or group of under-
takings in question to modify, complete or terminate within 
a fixed time limit, all agreements and actions resulting in 
the merger of economic power that have allowed the abuses, 
even if these actions had been the subject of the procedure 
described in the present section”.

314. This article applies to any abuse made possible by a 
merger operation, whether or not it had been authorized by 
the Competition Authority or, under previous legislation, 
the Minister.

315. Only one case has required so far the implementation 
of Article L. 430-9, in its version prior to the entry into 
force of the law on the modernization of the economy. In 
this case, the Competition Council, after having started 
ex officio antitrust proceedings relative to the water and 
sanitation markets, determined, in its decision 02-D-44 
of 11 July 2002, that the Compagnie générale des eaux 
(CGE) and the Société Lyonnaise des Eaux (SLDE) 
jointly held a dominant position in these markets112 and 
that they had abused it113. On the basis of the provisions 
of Article L. 430-9 in its version prior to the law on the 
modernization of the economy, the Council asked the 
Minister for the economy to order the parties in question 
to modify, complete or terminate the agreements that they 
had signed in order to associate their resources within 
common subsidiaries. 

V. Review on the merits

A. MAIN NOTIONS

316. The test applied by the Authority to assess the effects 
of a concentration on competition is defined in Article L. 
430-6 of the Commercial Code, which provides that the 
Authority examines if the operation “may harm competi-
tion, notably through the creation or strengthening of a 
dominant position or through the creation or strengthening 
of purchasing power that places suppliers in a situation of 
economic dependency”. The fact that the concentration 
must significantly impede competition is not mentioned in 
French law, but a proportionate treatment of adverse effect 
on competition is required.

112  The CGE and SLDE held approximately 85% of these mar-
kets, and over the passage of time, these two groups had created 
seven common subsidiaries at the request of the local and regional 
administrations in question. In 2009, the process to untangle all of 
these common subsidiaries was implemented.
113  During several public invitations to tender launched by local 
and regional administrations starting in June 1997, the parent 
companies had refrained from bidding and thus from competing 
with their common subsidiaries, thereby limiting the intensity of the 
competition.



618

French competition Law Competition Authority Merger Control Guidelines 

317. Merger control pursues an objective of general interest 
which consists of protecting competition and its posi-
tive effects on welfare and on the purchasing power of 
consumers. As already indicated above in paragraph 2, 
merger control is therefore not intended to safeguard the 
individual interests of the parties’ competitors or suppliers. 
It can nevertheless lead to the development of measures 
that will protect them in the event that this proves useful 
for maintaining effective competition in the various markets 
concerned.

318. The Authority must characterize the competitive risks 
of a transaction based on a prospective analysis taking into 
account all relevant data and based on a plausible economic 
scenario114. In effect, only the situation prior to the opera-
tion can be observed, and the operation’s probable effects 
must be presumed. This analysis is based on the market’s 
characteristics and on how competition operates within it, 
as these elements existed at the time of the control, but also 
in view of foreseeable changes.

319. The examination of a merger operation starts with the 
delineation of the relevant markets on which the under-
taking resulting from the merger is active or may have 
influence.

320. A merger can have horizontal, vertical or conglomerate 
effects:

- horizontal, when the parties to the operation are current 
or potential competitors in one or more relevant markets;

- vertical, when the parties are active on markets that are 
located at different points in the value chain, for example 
when a manufacturer merges with one of its distributors;

- conglomerate, when the new entity extends or strengthens 
its presence on various markets that are related in such a 
manner as to possibly allow it to increase its market power.

321. When it involves groups with various activities, a single 
merger can have horizontal, vertical and conglomerate 
effects.

322. A concentration can constitute a significant impedi-
ment to effective competition in the affected markets in 
two ways:

- through non-coordinated effects, i.e. effects resulting 
from the behavior of market’s operators, who are acting 
independently of one another;

. through coordinated effects, when the merger is likely 
to change competition on the market in such a way that 
undertakings that had previously not coordinated their 
behavior would now be capable of doing so. We then refer 
to the creation or strengthening of a collective dominant 
position.

114  Decision 362347, 363542 and 363703 of Council of State of 
21 December 2012, Groupe Canal Plus and others.

323. In terms of non-coordinated effects, a horizontal 
merger produces unilateral effects when it allows the under-
taking that results from the operation to establish or to 
strengthen its market power. As recalled by the Commission 
in its guidelines on the assessment of horizontal mergers, by 
market power “is meant the ability of one or more undertak-
ings to profitably increase prices, reduce output, choice 
or quality of goods and services, diminish innovation, or 
otherwise influence parameters of competition”. Unilateral 
effects can extend to the establishment or strengthening of 
a dominant position that would allow the undertaking to 
act independently of any competitive pressure. More rarely, 
unilateral effects can be considered to harm competition 
even without the creation or strengthening of a dominant 
position.

324. A vertical or conglomerate merger produces non-
coordinated effects when it allows the undertaking resulting 
from the operation to limit or to prevent access to one or 
more markets. In a vertical merger, the undertaking resulting 
from the operation is present at various points in the value 
chain. In certain cases, this position may allow it to prevent 
competitors located downstream in the value chain from 
accessing an essential resource that it controls upstream, or 
inversely, to foreclose the commercial outlets of its upstream 
competitors as a result of its downstream position. In a 
conglomerate concentration, an undertaking with a strong 
position as a result of the operation can find itself able to 
foreclose one or more related markets by exploiting its 
leverage effect.115 

325. To determine if an operation has a significant anti-
competitive effect through its non-coordinated effects 
(horizontal, vertical or conglomerate), the Authority must 
analyze the ability of customers to switch to alternative 
products or services offered by competitors. To this end, it 
carries out a prospective analysis of the supply and demand, 
and studies how customers and competitors would probably 
behave very shortly after the operation. Competition can 
originate with undertakings that are already present within 
the market, but also from potential competitors that may 
be able to quickly enter the market. Their ability to do so 
depends on entry barriers, i.e. obstacles that they will have 
to overcome in order to penetrate the market. For example, 
these obstacles can be of a regulatory or financial nature, 
or tied to intellectual property rights, or to the difficulty 
of acquiring know- how, or result from the attachment of 
customers to certain offers. In certain particular cases, an 
operation can have a significant anticompetitive effect as 
a result of the exit of a potential competitor. In such cases, 
which are in fact rare, one of the acquired companies exerts 
potential competitive pressure on one or more markets 
concerned.

326. [sic]

115  The leverage effect can be understood as the ability for a 
company to increase sales of a product on one market by leveraging 
a strong position on the market of another product to which the first 
product is tied or bundled.
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327. An operation can also have a significant anticom-
petitive effect through the creation or strengthening of 
purchasing power that would distort open competition on 
the supply markets.

328. In terms of coordinated effects, a merger can also 
create or strengthen incentives for undertakings present in 
the market to coordinate their behavior, without actually 
having to go so far as to sign a formal agreement.

329. In the specific case of the creation of a joint venture, 
the Authority also analyses the risks of coordination of 
the parent companies, as the creation of a joint venture 
can encourage its co-shareholders to coordinate their 
competitive behavior.

330. A merger is generally expected to provide gains in 
terms of economic efficiency. When the first part of its 
analysis indicates to the Authority that the operation may 
harm competition in a market, it then assesses the degree 
to which the expected efficiency gains may be of benefit to 
consumers, and whether or not they are sufficient to offset 
the identified anticompetitive effects.

331. In exceptional cases, an operation that has an anticom-
petitive effect and in which the economic efficiency gains 
are insufficient to offset this adverse effect may nevertheless 
be authorized if the purchased undertaking is a failing 
undertaking, if there is no better buyer from the viewpoint 
of the competitive analysis and if the anticompetitive effect 
would not be no lesser if the undertaking were to disappear.

332. When the competitive assessment of a concentration is 
negative, when the economic efficiency gains do not offset 
the identified anticompetitive effects, and when the failing 
company defense does not apply, the notifying undertakings 
are invited to propose remedies.

333. The corrective measures sought are primarily structural 
remedies, which aim, through the divestiture of activities or 
of certain assets to an appropriate buyer likely to exert true 
competitive pressure, or through the elimination of cross-
holdings between competitors, at ensuring that the structure 
of competition is effective. Structural measures can be 
supplemented by behavioral remedies, which aim to regulate 
the competitive behavior of the new entity born from the 
concentration. For example, this can include an obligation 
to allow competitors to get access to infrastructures in a 
transparent and non-discriminatory manner, or to terminate 
exclusivity contracts. In particular cases, behavioral measures 
alone may be able to resolve the identified competition 
problems raised.

334. Such corrective measures may be stipulated by commit-
ments proposed by the parties. The concentration will then 
be authorized only if the commitments are carried out. 
Remedies may also result from injunctions or provisions 
imposed by the Authority, which will then be the condition 
for the authorization of the concentration. If no remedy 
to the anticompetitive effects can be found, the Authority 
prohibits the concentration.

335. For its review on the merits, the Authority uses a 
systematic approach that begins with a definition of the 
relevant markets (B). It assesses thereafter the possible 
anticompetitive effects of the concentration in view of the 
degree of concentration in the relevant markets (C). It 
refines its analysis by establishing possible non-coordinated 
effects, whether horizontal (D), vertical (E) or conglomerate 
(F). In relevant cases, the Authority analyses the risks 
of exit of a potential competitor (G) or the risks of the 
creation or strengthening of purchasing power that would 
place suppliers in a situation of economic dependency (H). 
The Authority also analyses the operation’s coordinated 
effects (I). In the specific case of the creation of a joint 
venture, it analyses the risk of coordination between the 
parent companies ( J). It can also be required to issue a 
decision on ancillary restraints (K). It takes into account the 
proven efficiency gains that the concentration passes on to 
consumers (L) as well as, if relevant, the failing firm defense 
(M). If the competitive assessment remains negative at the 
end of this analysis, the Authority examines the remedies 
proposed by the parties (N).

B. DEFINITION OF RELEVANT MARKETS

1. Objective

336. The delineation of relevant markets is an essential 
step in merger control insofar as it makes it possible to 
identify the perimeter within which competition plays, and 
thereafter to assess the market power of the undertakings 
that operate in this market. This analysis covers the markets 
in which the parties are simultaneously operate, but it can 
also extend to markets that are in some ways related, and 
that could add to the new entity’s market power.

337. If the customers of the merged undertaking cannot, 
for a sufficient part of their demand, switch to alternative 
products or services offered by competitors, the operation 
may significantly harm competition. It is therefore necessary 
to establish the competitive balance of an operation, to 
define the relevant markets, which include the products 
or services offered by the merged undertaking and those 
of its competitors, which are considered as sufficiently 
substitutable by clients to exercise significant competitive 
pressure on them.

338. The competition council has defined a relevant market 
in the following terms: “a relevant market is defined as 
the place in which supply and demand meet for a specific 
product or service. In theory, in a relevant market, the units 
offered are perfectly substitutable for consumers who can 
thus arbitrate between the suppliers when there are several 
of them, which implies that each supplier is subject to 
competition through the prices of the others. Conversely, 
a supplier in a relevant market is not directly limited by 
the price strategies of suppliers in different markets, since 
the latter market products or services that do not respond 
to the same demand and that, for consumers, therefore 
do not constitute substitutable products. Since perfect 
substitutability between products or services is rarely seen, 
the council considers as substitutable and available within 
the same market those products or services for which it can 
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reasonably be thought that consumers will consider them as 
alternatives to one another, amongst which they can choose 
in order to satisfy a given demand”116.

339. On such a series of products and services, a company 
that is the only one to offer them or that offers a significant 
part of them would be able to exercise market power, 
for example by increasing its prices independently of its 
customers and competitors. The reasoning is the one that is 
used in the hypothetical monopolist test117. As recalled by 
the commission61, in this test, the question is to determine 
“whether the parties’ customers would switch to readily 
available substitutes or to suppliers located elsewhere 
in response to a hypothetical small (in the range 5% to 
10%) but permanent relative price increase in the products 
and areas being considered. If substitution were enough 
to make the price increase unprofitable because of the 
resulting loss of sales, additional substitutes and areas 
are included in the relevant market. This would be done 
until the set of products and geographical areas is such 
that small, permanent increases in relative prices would be 
profitable”118. In other words, the aim is to assess to what 
degree a small but significant and non-transitory increase of 
the price of a product that is offered only by a single supplier 
(monopolist) would be profitable for the latter on the basis 
of the reactions of its customers to this price increase. If a 
sufficient share of customers choose a substitute, then the 
price increase will not be profitable119.

340. The definition of the product or services market also 
involves identifying the geographical zone in which a 
undertaking that has market power will actually be able 
to wield this power without being exposed to significant 
competition from other undertakings located in other 
geographical zones. In the same way as for the products and 
services, identifying this geographic zone is based on the 
reasoning in the hypothetical monopolist test: when, on a 
given geographical area, a hypothetical monopolist would 
see its profits fall if it increased its price due to the number 
of transfers of demand to the surrounding geographical 
areas, then it is appropriate to expand the relevant market 
to those other geographical areas.

341. The hypothetical monopolist test is a quantitative 
test the implementation of which can require a lot of data. 
Often, such data are not available or cannot be collected and 
processed within the time limits imposed for merger control. 
Nevertheless, this test provides the conceptual framework 
for analysis in which the reasoning relative to the delimita-
tion of the relevant markets can be properly structured and 
the various available quantitative and qualitative evidence 
can be interpreted. Specifically, the reasoning given makes it 
possible to understand that the delimitation of the relevant 

116  Annual reports of the Competition Council, notably for 2001.
117  Also called “SSNIP” test (Small but Significant Non-transito-
ry Increase in Price).
118  European Commission notice on the definition of relevant 
market for the purposes of Community competition law, OJEC 
C372 of 9 December 1997.
119  However, one must also consider the effect on the monopolist’s 
profitability from the lower costs resulting from decreased activity 
related to a shift of part of the demand to competing products.

markets is a question of degree. In order to belong to the 
same relevant market, two products must be considered as 
sufficiently substitutable by a sufficient number of buyers.

342. It should however be noted that in order to assess the 
impact of a concentration on competition, the authority 
may use analytical tools that do not require the relevant 
markets to be precisely defined120. Such an approach may 
can be especially justified when the products concerned 
by the operation are not homogeneous, which makes it 
difficult the prima facie fixing of the limit between products 
which belong to the same market and others. However, the 
identification of goods or services which are substitutable 
with those sold by the companies concerned by the opera-
tion is always a necessary step in the authority’s reasoning.

343. When the delineation of the relevant markets is not 
indispensable for reaching a conclusion, for example when, 
irrespective of the delineation, it appears that the concentra-
tion is not likely to harm competition, the authority can 
leave matters related to the delineation of markets open 
in its decision.

2. Criteria used by the authority

344. Definition of markets involves a prospective analysis: 
the decision must take into account evolutions in progress 
or that can be anticipated in the reasonable future. The 
exercise is different from the definition of markets in cases 
of anticompetitive practices, where the analysis is retro-
active: it attempts to describe the market at the time the 
practices were performed.

345. As indicated in the above definition of the relevant 
market, substitutability between various products or services 
from the point of view of the demand is the decisive crite-
rion for delimitation121.

346. In specific cases, the authority may, however, take into 
account the substitutability of supply to delineate the rele-
vant markets. The taking into account of the substitutability 
of supply in order to expand to two segments a and b, a 
market which, if defined only from the demand side, would 
only be limited to segment a, is justified insofar as it can be 
an obstacle to the exercise of market power by a monopoly 
limited to segment a. The fact that most of the suppliers on 
a market are already present on both segments a and b may 
suggest that this supply-side substitutability is sufficient to 
group them in the same relevant market122. More rarely, the 

120  See 409 for details on to those analytical tools.
121  Analyzing the substitutability of products from a demand view-
point does not prevent considering the characteristics of the supply, 
insofar as they can explain the behavior of the demand. For example, 
the marketing strategies implemented by the undertakings, just like 
the differentiation of the products or that of the distribution methods, 
can have a direct impact on the substitutability as seen by customers, 
and therefore establish a distinction of the markets.
122  Conversely, the fact that most of the producers of canned mush-
rooms do not manufacture any other canned vegetables is an indi-
cation of the specificity of this type of production: see Competition 
Authority decision No. 10-DCC-21 of 15 March 2010 relating to the 
acquisition of sole control of Champiloire ITS by Bonduelle SA, § 8. 
See also Decision No. 11-DCC-141 of 21 September 2011 relating 
to the acquisition of sole control of certain assets of the Group Ger-
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possibility suppliers only present on segment a would have 
to quickly and easily adapt their supply to the products or 
services of segment b, due to the proximity of segments a 
and b, may also be taken into account to conclude that the 
supply-side substitutability justifies expanding the market 
to two segments, a and b. This proximity may be taken into 
account either at the market definition stage or at the stage 
of the analysis of potential competition exerted on segment 
a suppliers by those in segment b123. 

347. In its analysis, the authority takes into account previous 
decisions from community and national competition 
authorities relative to the markets concerned, or the delinea-
tions of relevant markets as developed in the opinions from 
the national sectoral regulators. However, changes to the 
markets can render a prior delineation obsolete, for example 
when new products have appeared, or when the markets 
have become international, or when major technological 
evolutions have taken place. It is for this reason that the 
authority checks that the previous decisions and analyses 
remain relevant and can be used in order to delineate the 
relevant markets for a different purpose. In many cases, 
previous decisional practice has left the question of the exact 
delineation of markets open, given that, even if one were to 
use the narrowest limitation, the operation would not bring 
any competition issues to light. The proposed delineation is 
then no more than an initial estimate that must be further 
clarified, should competition issues arise in this specific case.

348. The implementation of the ssnip test requires a 
knowledge of simple elasticities of demand124 as well as 
the contribution margins of the hypothetical monopolist 
considered at each stage of the analysis and possibly the 
crossed elasticities of the various products or services125, 
if there is a need to expand the relevant market to cover 
them. When the data for the strict implementation of this 
test are not available, the authority assesses the substitut-
ability of the products and services by analyzing all of the 
available quantitative and qualitative indicators. In some 
cases, however, it is possible to rely also on quantitative 
methods making it possible to clarify the delimitation of 
the relevant markets.

3. Taking account of qualitative and quantitative indicators 

349. In order to obtain such indicators, the authority relies 
on:

. The information, studies and analyses provided by the 
parties,

gonne by the group 3M, § 21.
123  See Decision No. 09-DCC-67 of 23 November 2009 on the 
acquisition of the company Arrivé by LDC Volailles: the manufac-
turers of breaded poultry products supplying the out-of-home restau-
rant and catering trade could easily transfer their supply to own label 
brands of super and hyper markets.
124  Simple elasticity is the percentage of change for a product’s 
demand relative to the percentage of change for its own price.
125  Crossed elasticity is the percentage of change for a product’s 
demand relative to the percentage of change for the price of another 
product. 

. And those obtained from other undertakings as part of 
a market test, 

. All available public information or market studies and 
analyses

A) definition of markets in terms of products and services 

350. Given the diversity of markets, it is not possible to 
draft an exhaustive list of the indicators the authority may 
consult in order to define the relevant markets. However, 
the characteristics of markets that are most commonly used 
to carry out this analysis are given below:

351. The physical characteristics of the products and 
services: the characteristics of a product essential elements 
of the customers” choice and, as such, are analyzed in order 
to understand their behavior.

352. However, products that are different from a physical 
or technical point of view, but that have the same function 
or are intended for the same purpose, may be viewed by 
customers as substitutable126. Conversely, products that 
have physical or technical similarities but which are not used 
for the same purpose do not fall into the same market127. 

353. The needs or preferences of customers: where products 
are marketed to the customers whose needs or preferences 
differ, the competition authorities can be called upon to 
consider separate markets by type of customer. Sometimes, 
certain features of a product can be different depending 
on the type of customer to whom it is intended, but the 
specificities can also only relate to the marketing method, 
delivery, packaging of the product, and justify different 
prices. For example, with regard to the manufacture of 
food products, a distinction is generally made according to 
whether the products are destined for super/hypermarkets, 
to out-of-home catering or to agri-food industries128. The 
authority may also take into account the subjective prefer-
ences of customers, including when the characteristics of 
the products are relatively similar. 

354. Thus, in the case of the acquisition of milan by 
bayard129, the minister took into account the differentiated 
and heterogeneous nature of media publications aimed at 

126  See in particular the Decision No. 10-DCC-98 of 20 August 
2010 on the acquisition of sole control of the assets of the Group 
Tarmac by Eurovia, § 8 to 19: alluvial aggregates and aggregates 
from massive rocks were regarded as belonging to the same market 
because they are used for the same purposes.
127  See esp. Decision No. 10-DCC-110 of 1 September 2010 on 
the acquisition of sole control of the Group Entremont by Sodiaal 
Group, § 19 to 25: The raclette cheese was considered as belonging to 
a separate market from other soft pressed cheeses due to the specific 
use made of it.
128  See esp. the Decisions No. 09-DCC-48 of 22 September 2009, 
LDC/Marie; No. 11-DCC-137 of 15 September 2011 on the acqui-
sition of sole control of Lenôtre ITS by the Sodexo SA, § 11. For 
an example of the application of this criterion of segmentation on 
markets other than foodstuffs see esp. Decision No. 10-DCC-76 of 9 
July 2010 on the acquisition of sole control of Sin&Stes by the group 
Elior § 16 to 22.
129  Letter of the Minister of the Economy, Finance and Industry 
of 11 February 2004 to counsel of the Bayard Presse, relative to a 
concentration in the youth press sector.
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young people and the oligopolistic structure of supply. An 
inventory was made of press titles published by competing 
operators and constituting close or distant substitutes to 
those of the parties. This method of analysis made it possible 
to group together youth publications according to the age of 
the targeted reader and the subject matter of the magazine. 
The categories identified in this way do not correspond to 
relevant product markets but to the methods of grouping 
magazines according to their degree of substitutability 
(assessed according to price, format, editorial content, 
positioning, the length of time on the market and the paid 
circulation which makes it possible to measure the reputa-
tion of the publication, distribution network etc.) In order 
to determine what magazines the demand will switch to in 
the case of unilateral increase of the price of one category 
by the new entity.

355. Price differences: a lasting and substantial price gap 
between different products is a hint of imperfect substitut-
ability between the latter, and therefore of non-attachment 
to the same market. The level of prices however only serves 
as an indication to be corroborated by the other character-
istics of the markets. In effect, price comparisons are only 
significant if the quality and durability of the products 
are perceived by consumers as equivalent. Thus, products 
may have different prices and belong to the same market 
in particular when they are vertically differentiated. In 
an opinion relating to an acquisition on the market for 
the production, processing and sale of salmon130, the 
competition council noted that “scottish salmon enjoys a 
better image and an status of better quality than salmon 
from norway to consumers willing to pay a higher price 
supplement for this perceived extra quality” , but after 
analyzing and weighing up all the factors which may form 
the basis of a market distinction, concluded that “the fact 
that a group of consumers do not consider all the products 
meeting the same needs to be substitutable, does not, 
however, prevent those products from being capable of 
belonging to the same relevant market. Given the stability 
and the interdependence of relative prices, the absence of a 
real objective difference plus the possibility for a sufficient 
proportion of buyers to switch all or part of the demand 
from one origin to another, the council is of the opinion 
that farmed atlantic salmon of different origins belong to 
the same relevant market”. Finally, the undertakings which 
have information on the willingness of their customers to 
pay can charge different prices depending on the categories 
of customers.

356. Distribution channels: the distribution strategies of 
undertakings can have a direct impact on the substitutability 
of the products from the point of view of their customers, 
and can therefore provide an element for distinguishing 
markets131. This segmentation criterion can notably be 
relevant in a context of gradual dematerialization of 

130  Competition Council Opinion No 06-A-20 of 20 October 
2006.
131  See in particular Decision No 11-DCC-62 of 4 May 2011 on 
the acquisition of joint control by La Boîte à Outils SAS, subsidiary 
of the SAMSE Group, of an asset of Mr Bricolage SA, § 10 to 14.

transactions towards distance selling132 . The authority 
carries out a case by case analysis of the relevance of a 
segmentation between distance sales and sales in physical 
stores.

357. Commercial positioning: products, in particular food 
products, sold by large retailers can be marketed under 
the manufacturer’s brand (mdf - marque de fabricant), 
distributors own-brand/private label (mdd - marque de 
distributeur), hard discount brands (mhd - marque de hard 
discounters) and budget brands (mpp - marque de premier 
prix). The substitutability of products sold under mdf, mdd, 
mpp, and mhd differs depending on the products concerned 
and the authority carries out a case-by-case analysis in 
order to determine whether or not they belong to separate 
relevant markets.

358. In the mass retail sector, the supply chain from supplier 
to final customer usually consists of two levels: an upstream 
level for relations between suppliers and distributors, and 
a downstream level for relations between distributors and 
final consumers. In order to determine to what extent the 
upstream supply market should be segmented according to 
the commercial positioning of the products under review, 
the authority takes into account the procurement process 
itself and the characteristics of the supply. Also, the purchase 
of mdds (private labels) is the subject of specific calls 
for tender on the basis of specifications controlled by 
the distributors, which tends to distinguish them from 
mdfs (manufacturers’ brands). But, in some markets, the 
manufacturers of mdfs also make the mdds whereas on 
others, the supply of mdd and mdfs are distinct. When the 
same suppliers manufacture both mdf products and private 
label mdd products, this substitutability of supply is also 
taken into account in the definition of those markets. The 
authority also takes account of the fact that the competitive 
pressure the gms in mdf and mdd suppliers may possibly 
exert on each other is closely influenced by the behavior of 
consumers on the downstream markets, and therefore by 
the substitutability, from the point of view of consumers, 
between the different products. In effect, the negotiations 
between distributors and their mdf and mdd suppliers take 
place in a different competitive context according to the 
degree of differentiation of the products in terms of taste, 
quality or of packaging and according to the reputation 
of the manufacturers’ brands133. The rate of penetration 
of mdds for a range of products, the level of advertising 
investments by mdfs are therefore useful indicators for 
assessing the distinctive character of manufacturers’ brands.

132  See esp. Decision No. 10-DCC-42 of 25 May 2010 relating to 
the acquisition by 3 Suisses International SA of certain assets of the 
company La Source, § 18 to 23.
133  See on this point Decisions No 11-DCC-150 of 10 October 
2011 on the acquisition of sole control of the cooperative, Elle-et-
Vire by the co-operative group Agrial, § 50 to 54; No 11-DCC-187 
of 13 December 2011 on the acquisition of sole control of Quartier 
Français Spiritueux French Quarter spirits by Compagnie Financière 
Européenne de Prise de Participation, § 73 to 86 and No. 12-DCC-
92 of 2 July 2012 relating to the acquisition of six companies of the 
group Patriarche by Castel Frères SAS, § 50 à 71.
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359. The legal environment: the existence of a legal standard 
or specific regulations is also likely to influence the behavior 
of demand, insofar as it can influence the prices of products, 
the quality or the perception that users have of them134. 

B) geographical definition of markets 

360. Like the definition of product markets, the framework 
of analysis applicable to the geographical delimitation of 
markets is that of the hypothetical monopolist test, which 
aims to assess the competitive pressure exerted by suppliers 
located in geographical areas which may be distant from 
each other. This is the conceptual framework in which the 
authority analyzes the different qualitative or quantitative 
elements indicating the propensity of customers to turn to 
suppliers located in other geographical areas.

361. The reality of trade flows, of the distance actually 
travelled by suppliers or by consumers up to the point where 
supply and demand are meeting, of the availability of the 
goods in question for consumers in a geographical zone, and 
even of the price differences from one zone to another, can 
serve as market distinctions in geographical terms. For the 
geographical delimitation of the markets, the authority can 
take various characteristics into account.

362. Transport costs: physical constraints can often be tied 
to the transport cost relative to the value of the products, 
as is the case for bulk products. As such, in a ruling dated 
29 june 1993, the court of cassation confirmed the analysis 
by the council and of the appeal court, indicating “that tiles 
and bricks manufactured on-site in the alsatian region” are 
not substitutable for others “as a result of the restrictive 
effect of the transport cost on bulk construction elements 
of low value”.

363. The travel distance or time for consumers or buyers can 
be a significant element in the delimitation of geographical 
markets, particularly when these markets are limited to a 
local area. The definition of the relevant markets can then 
focus on the “catchment area” of stores (particularly for the 
retail distribution sectors or the delivery of bulk materials), 
i.E. The area where the biggest most part of their customers 
is from, even if suppliers located outside the catchment 
area - if they exert significant enough competitive constraint 
important enough - may be integrated into the relevant 
market.

364. For food retail distribution, the conditions of competi-
tion are successively analyzed for two different areas135:

. A market where meet the demand of consumers meets 
the supply of supermarkets and equivalent types of stores 
located at least 15 minutes away by car from the target 
store. The latter types of stores may include, in addition to 

134  See esp. the Decisions No. 10-DCC-198 of 30 December 2010 
on the creation of a joint venture by Veolia Environnement and the 
Caisse des Dépôts et Consignations, § 9 to 37 and Decision No. 10-
DCC-51 of 28 May 2010 on the acquisition of sole control of the 
Groupe Quartier Français by Tereos § 7 to 16.
135  E.g. Decision No. 12-DCC-48 of 6 April 2012 on the acquisi-
tion of sole control of Sofides by ITM Enterprises.

supermarkets, hypermarkets located in close proximity to 
the consumers and the discount stores;

. A second market where consumers’ demand of meets the 
supply of hypermarkets located at less than 30 minutes by 
car from the target store.

When the target store is a supermarket, not a hypermarket, 
the competitive analysis only concerns the first market.

365. The assessment of the distance or travel time can be 
weighted according to the quality of the road network, 
the frequency of the necessary trips, the attractiveness 
inherent to a point-of- sale as a result of its size, the extent 
of the various available ranges and the quality of the infra-
structures attached to it (other services near the point-of- 
sale, parking). The limit of catchment areas in paris (20 
arrondissements) is thus limited to a radius of 300 to 500 
meters, taking into account the constraints of travel and of 
the characteristics of stores136. The topographic specificities 
of the areas under review can also be taken into account in 
the analysis, for example where those areas are located in 
the overseas departments and communities137.

366. The travel time can also be assessed on the basis of the 
actual behavior of consumers in a given area through infor-
mation collected by the points of sale on the localization 
of their customers. The true catchment area of a point of 
sale can thus be considered to be the area where consumers 
representing a certain percentage138 of turnover reside or a 
certain percentage of all the customer base of the point of 
sale. Use of this “actual footprint” method makes it possible 
to obtain an accurate picture of the customers to whom the 
store is attractive139.

367. Finally, the calculation of market shares on the local 
catchment areas of can be sensitive to threshold effects. 
The authority checks whether it is appropriate to integrate 
competitors which are located outside the catchment area 
but which demonstrably exert a significant competitive 

136  Opinion No 12-A-01 of 11 January 2012 on the competitive 
situation in the food distribution sector in Paris.
137  See in esp. Competition Authority Decision No. 11-DCC-134 
of 2 September 2011 on the acquisition of sole control of the assets 
of the Group Louis Delhaize by the company Groupe Bernard Ha-
yot, §13 to 17 and Decision No. 12-DCC-59 of 4 May 2012 on the 
acquisition of sole control of the companies Socolam, Somacom and 
René Lancry (assets of the Group Lancry) by the Socohold (Groupe 
Parfait).
138  The decision-making practice of the Authority generally holds 
that the catchment area of the store can be limited to the area of resi-
dence of customers making up 80% of the store’s sales, or otherwise 
the area in which 80% of its customers reside. The percentage of con-
sumers not retained for the analysis is likened to ad hoc and non-sig-
nificant customers which are sometimes very far from the point of 
sale (see Decisions N°12-DCC-41 of 23 March 2012 on the acquisi-
tion of sole control of Brossette by Point P, § 50 and No 12-DCC-46 
of 3 August 2012 on the acquisition of the business the Toutelectric 
TBS by the Rexel Group, § 50). 
139  For examples of the application of this method see also Deci-
sion No 11-DCC-87 of 10 June 2011 on the acquisition of sole con-
trol of Media Concorde SNC by the company multichannel HighTech 
Multicanal Group; No. 11-DCC-78 of 18 May 2011 on the acquisi-
tion of the Group Titouan by the Conforama and No. 11-DCC-157 
of 24 October 2011 on the acquisition of sole control of the group 
Guillemet by Chausson Matériaux SA.
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pressure on that area. It may also use more sophisticated 
methods able to address this issue, and provide additional 
clarification. Thus, it is possible to calculate market shares 
from the point of view of each, actual or hypothetical 
customer, the catchment area analyzed (i.E. In an area 
centered on that client and within an identical radius to that 
of the catchment area), and then to combine these market 
shares with an appropriate weighting140.

368. The scope of the geographic market can be different 
according to consumer categories. The demand from 
undertakings may as such target suppliers located in a 
larger geographical zone than the one that would result 
from the demand from individuals. Similarly, the minister 
considered that, in the business travel sector, while the 
geographical market remains national for sme/smi, there 
are grounds to wonder about a larger market dimension for 
multinational undertakings insofar as they attempt to have 
a single supplier for their entire group, one that is capable 
of providing a service that covers several european countries 
(“one-stop shopping”)141.

369. Legal and regulatory constraints: some markets are also 
geographically limited by legal or regulatory constraints142. 
The applicable national standards can also constitute a 
criterion for markets delineation143. 

370. The subjective preferences of customers: the subjec-
tive preferences of customers: subjective considerations 
regarding the behavior of demand, such as regional or 
national preferences and habits, and the attachment to 
brands, can also explain why certain products of different 
geographical origins are not, from the point of view of 
demand, substitutable for local products. The crossed elas-
ticity of demand between two products can also be different 
from one geographical zone to another as a result of local 
habits144. 

371. Defined in this way, the markets are sometimes of very 
limited geographical dimensions (radius of a few dozen 
kilometers for ready to use concrete or bituminous coated 
materials; 30 minutes to hypermarkets catchment areas; 
the city of paris for the presentation of films in cinemas). 
On the contrary, the effects of european harmonization, 
the concentration of undertakings and the globalization 
of exchanges are increasingly leading to the definition of 
european and even worldwide markets.

140  Opinion 12-A-01 of 11 January 2012 on the competitive situ-
ation in the food distribution sector in Paris, § 95 et seq. and more 
particularly § 122.
141  Minister’s decision C2004-05 SEAVT/Protravel, of 29 March 
2005 published in the BOCCRF of 16 December 2005.
142  See esp. Decision No 10-DCC-198 of 30 December 2010 
relating to the creation of a joint venture by Veolia Environnement 
and the Caisse des Dépôts et Consignations, § 38 to 46.
143  See esp. Decision No 09-DCC-54 of 16 October 2009 on the 
acquisition of sole control of Novatrans SA by Transport et Logis-
tique Partenaires SA, § 55 à 58.
144  Competition Council Opinion No. 99-A-09 of 1 June 1999, see 
also Competition Authority Decision No. 11-DCC-187 of 13 Decem-
ber 2011 on the acquisition of sole control of Quartier Français Spi-
ritueux Quarter by Compagnie Financière Européenne de Prise de 
Participation, § 90 to 93

372. Certain markets can be the subject of an analysis on 
several levels. As such, at the time of the examination of 
the merger of the banques populaires and caisses d’epargne 
groups145, the authority confirmed that the competitive 
analysis of the retail banking markets and of certain markets 
of the commercial bank, relative to smes, could be carried 
out both at national and at local levels. Indeed, the authority 
considered that the market power of banks relied firstly 
on the size of the groups, as many banking services are 
characterised by economies of scale and range that favour 
banks with a very large clientele base and, secondly on 
their proximity and the quality of their relationship with 
the customer. Moreover, the authority noted that, unlike 
what had been ascertained by the european commission 
in other national markets, these markets have, in france, a 
certain degree of geographical heterogeneousness, both in 
terms of the establishment of the various groups and of the 
interest rates and conditions applied within a given group.

4. Quantitative methods

373. Beyond the treatment of various indices mentioned 
above, the delineation of the relevant product markets can 
also rely on quantitative methods to measure the degree of 
substitutability between different products or services or 
the market power held by an supplier for a set of products 
or services on a given territory.

374. The hypothetical monopolist test, mentioned above, 
provides information directly on the relevant character of 
the market. At each stage of the reasoning, for the candidate 
market analyzed, it consists in calculating the profitability 
of a price increase from the view point of the hypothetical 
monopolist on that market, by means of simple price elas-
ticitie146 of demand (which must sometimes be calculated 
using cross-price substitution elasticities147 between goods 
grouped on the candidate market) and its contribution 
margin. The lack of profitability of such a price increase 
indicates that the products outside the candidate market 
are sufficiently substitutable with those under assessment 
for consumers to prefer to switch to those products rather 
than pay the increased price. The relevant market must 
then be expanded and it is necessary to identify the closest 
substitutes, which will be included in the new candidate 
market for the next stage of the test. This selection can be 
done by comparing the cross-price elasticities or diversion 
ratios with other products or services. The diversion ratio 
from product a to product b indicates the proportion of the 
sales of product a lost due to a price increase of a that are 
captured by product b in the case of small but permanent 
price increases. The higher the diversion ratio, the more the 
products are close substitutes. 

375. The ssnip test may require the collection of a large 
amount of data. The prices elasticities- can be estimated 
econometrically, or failing that, be assessed from the 

145  Decision No 09-DCC-16 of 22 June 2009.
146  Simple elasticity is the percentage of change for a product’s 
demand relative to the percentage of change for its own price.
147  Crossed elasticity is the percentage of change for a product’s 
demand relative to the percentage of change for the price of another 
product.
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economic literature or of existing markets studies, or more 
approximately on the basis of questions asked of buyers.

376. Further, it should be noted that the hypothetical 
monopoly test can be adapted when the observed prices, 
on which basis price increase simulations are carried out, 
are sufficiently competitive prices. On the other hand, 
its usage becomes increasingly difficult as the observed 
prices deviate from competitive prices. The typical example 
(known as the “cellophane fallacy”) is that of a monopoly - 
or a fully collusive oligopoly - on a product for which one 
is attempting to ascertain whether or not it constitutes a 
distinct relevant market. A monopoly is capable of applying 
its monopoly price, i.E. The price that maximizes its profit. 
At this price, any price increase is likely to reduce the profit. 
The test automatically leads to an expansion of the market 
beyond its real dimension and therefore underestimates 
the undertaking’s market power and the effects of the 
concentration operation. For the control of concentrations, 
“cellophane fallacy” risk can be particularly problematic in 
the case where supra-competitive prices levels are the result 
of tacit or explicit collusion, which post-merger would make 
way for an effective integration further reducing the degree 
of competition on the market. The price level currently 
observed could also be more than the expected price level 
in the absence of merger (which constitutes the adapted 
counterfactual), for example due to the forthcoming entry 
of competitors on a recently liberalized market; in this case, 
the drop in prices on this market could lead consumers to no 
longer consider the more distant substitutes to be relevant 
alternatives and they should not therefore be included 
in the market, contrary to what an ssnip test performed 
using the current price level would support148. Finally, by 
wrongly encouraging the expansion of the relevant market 
and minimizing the market power of the parties on it, the 
“cellophane fallacy” can lead to the vertical conglomerate 
affects resulting from the operation being underestimated 

377. Where it is not possible to strictly implement the ssnip 
test, other quantitative methods can be used to clarify the 
delimitation of the relevant markets. In some cases, the 
degree of substitutability (or the closeness of the products) 
can be evaluated directly from the calculation of diversion 
ratios (see above point 374)149.

378. Furthermore, the observation of price changes can 
provide precious indications with regard to the substitut-
ability of products, since different products that respond to 
the same demand may display price differentials but should 
theoretically evolve in a similar manner over time (correla-
tion studies) the data used must cover a sufficiently long 
period (for example, at least two years for monthly data). 
They must be corrected for seasonal variations that may 
affect certain markets (such as, for example, temperature 

148  See Commission decision COMP/M.5096 RCA/MAV Cargo, 
§ 29-31, on the question of the inclusion of rail and road freight in 
the same market.
149  See esp. Decision No 12-DCC-92 of 2 July 2012 on the ac-
quisition of six companies of the Patriarche group by Castel Frères 
SAS, § 40 - 48.

changes for certain energy markets, or seasons for tourism) 
as well as for factors relating to common costs.

379. Indications on the degree of substitutability of products 
can also be obtained by analyzing the impact of the shocks 
that have affected the market, such as the entry of a new 
competitor, the launch of a new product, a variation in 
the rates of exchange or a sudden increase or decrease in 
the production capacity of an operator. However, a shock 
which causes all or virtually all of the demand to switch to 
other products will be capable of causing different diversion 
ratios from those that would occur from the switch by the 
most price-sensitive consumers as a result of a of 5 to 10% 
price increase.

380. For all econometric modelling proposed by the parties 
in support of a notification, they are asked to provide the 
methodology that has been followed, and to enclose the 
source data. The elements provided are the subject of an 
analysis by the economic team of the authority. A press 
release on the recommendations for the submission of 
economic reports to the authority will be published by the 
authority.

C. ASSESSMENT OF THE DEGREE OF MARKET 
CONCENTRATION

1. Objective

381. After having delineated the relevant markets, the 
authority carries out a preliminary analysis of the market 
shares and the degree of market concentration. This very 
useful initial estimate of the market structure and of the 
importance of the parties involved in the concentration and 
of their competitors is just the first step of merger analysis. 
It does not provide indeed an assessment of the state of play 
of competition, in particular of entry barriers and potential 
entry. This preliminary analysis does not consider either a 
possible countervailing buyer power.

2. Criteria used by the authority

382. The authority examines two criteria:

- The market shares: the higher the market share of the 
company resulting from the operation compared to that 
of its competitors, the greater the probability that the 
operation creates or strengthens market power;

. The concentration degree: the more concentrated the 
market, the greater the risks of harming competition 
through coordinated or non- coordinated effects.

383. In practice, the authority uses the same thresholds as 
the european commission for determining whether or not 
an operation justifies an in-depth analysis.

384. When the market share of the entity resulting from 
a horizontal merger is less than 25% or 30%, in case of a 
vertical or conglomerate merger, the authority considers 
that harmful effects on competition are unlikely, except in 
special cases.



626

French competition Law Competition Authority Merger Control Guidelines 

385. To assess the degree of market concentration, a 
herfindahl-hirschman index (hhi) may be calculated. This 
index is equal to the sum of the squares of the market shares 
of each of the undertakings present in the market. When 
it is not possible to include all present undertakings in the 
calculation due to a lack of information, the calculation may 
be limited to the main operators with market shares that 
can be identified, as small actors have a limited impact on 
the hhi value. The index level after the operation and its 
variation relative to the previous situation (called the delta) 
are taken into account.

386. For horizontal mergers, as the commission recalls it 
in its guidelines, it is unlikely that an operation will raise 
horizontal competition issues in a market where the hhi 
after the merger will be less than 1,000. These markets 
normally do not require an in-depth investigation. It is also 
unlikely that the commission will determine the existence 
of horizontal competition issues, when the hhi at the end 
of the operation is between 1,000 and 2,000 and the delta is 
less than 250, or when the hhi at the end of the operation is 
higher than 2,000 and the delta is less than 150. For vertical 
or conglomerate mergers, it is unlikely that an operation 
will raise competition issues if the hhi after the operation 
is less than 2,000.

387. However, the commission recognizes the possibility 
that an operation may harm competition even below these 
thresholds, in exceptional cases such as:

- One of the parties to the operation is a potential newcomer 
or a competitor that recently entered the market and whose 
market share is low but likely to grow quickly,

- One or more parties to the operation are significant 
innovative undertakings, which their market share does 
not bring to light,

- There are significant cross-shareholdings between the 
undertakings operating in the market,

- One of the merging parties is a maverick that is likely to 
undermine coordination between competitors,

- There are clues of past or current coordination, or of 
practices facilitating coordination,

- One of the merging parties holds, before the merger, a 
market share greater than or equal to 50%.

388. The authority uses the most recent available market 
shares. If they have changed considerably, it may also 
consider the market shares during the last two years. The 
market share of the undertaking resulting from the opera-
tion is calculated by adding up those of the parties to the 
merger. It can possibly be corrected for market evolution 
estimates, particularly when the market is growing rapidly.

389. Market shares are analyzed in value and volume. The 
authority uses usual volume indicators of the industry, such 
as the surface areas in m2 in the distribution sector, or the 

number of registered vehicles relative to new car sales. In the 
banking and real estate sectors, the authority has also based 
its analysis on the positions of the undertakings on the local 
level using, in the absence of data that would allow for a 
more detailed assessment of the activity of these agencies, 
the number of sales offices.

390. The authority uses the market shares supplied by the 
parties in their notification file. It can put into question the 
provided estimates by leaning on other sources.

D. NON-COORDINATED EFFECTS OF 
HORIZOntal mergers or unilateral effects

1. Nature of these effects

391. A competition infringement, for the purposes of article 
l. 430-6 Of the commercial code, may be ascertained first 
of all when the concentration provides market power to 
the acquiring undertaking or the new entity resulting from 
the operation, or strengthens the market power it already 
held. When the undertakings involved in the concentration 
are current competitors in one or more relevant markets, 
this effect can go so far as to create or strengthen a simple 
dominant position for the benefit of this undertaking, i.E. 
The power to prevent the continuation of effective competi-
tion within the market in question by providing it with 
the possibility to act independently from its competitors, 
its customers and, finally, consumers150. For example, this 
undertaking would be able to significantly increase its prices, 
to reduce the diversity of the products or services available 
in the market, or its innovation pace. In recent times, 
competition authorities have examined several operations 
that resulted in the establishment of monopolies, i.E. An 
extreme case of strengthening a dominant position. These 
operations were only authorized subject to commitments 
limiting their effects on prices or on access conditions for 
newcomers on the markets concerned151.

392. Even if a dominant position is neither created nor 
strengthened to the profit of the newly created undertaking, 
a merger between two undertakings within the same market 
may harm competition when taking into account the only 
fact that competition between them disappears. It is indeed 
possible that, after the operation, the new entity might be 
able to profitably increase its prices or reduce the volume or 
quality of its production, whereas before the concentration 
such behavior would have led to an excessive carryover of 
sales to the benefit of other market players. Such an effect 
has been brought to light on several occasions in the retail 
sector152. Moreover, the reaction of other undertakings in 

150  EU General Court Case T-102/96, Gencor v Commission, 
Judgment of 25 March1999.
151  Competition Authority Decision No 12-DCC-100 of 23 July 
2012 on acquisition of sole control of TPS and CanalSatellite by Vi-
vendi and Groupe Canal Plus.
152  See in particular the decisions of the Competition Authority 
No. 11-DCC-187 of 13 December 2011 on the acquisition of sole 
control of Quartier Français Spiritueux by Compagnie Financière Eu-
ropéenne de Prise de Participation; No 11-DCC-134 of 2 September 
2011 on the acquisition of sole control of the assets of Groupe Louis 
Delhaize by Groupe Bernard Hayot and 12-DCC-57 of 4 May 2012 
on the acquisition of sole control of of the companies Tilguit, Ludi-
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the same market and that are not taking part in the merger 
may, in certain market situations and independently of any 
coordinated behavior, contribute to weaken competitive 
intensity. Indeed, a competitor’s exit can significantly shift 
competition play in all or part of the market in question, 
with all of the undertakings present in the market then 
being able to benefit from higher prices. This effect could 
be particularly sensitive in the case where one of the parties 
to the concentration is a maverick. The resulting consumer 
welfare loss may be taken into account by the competition 
authorities even if the concentration does not create or 
does not strengthen a dominant position. For example, the 
competition council considered that a merger in the atlantic 
salmon farming industry was likely to have a harmful 
effect on the prices and quantities of salmon produced in 
scotland153.

2. Analysis criteria

393. The probability that a merger operation will lead to the 
above-described unilateral effects depends on how competi-
tion works in the markets concerned and, in particular, on 
the analysis of the market power already held by the under-
takings prior to the concentration. All factors that are likely 
to contribute to such market power may therefore be taken 
into account: the result of the addition of the market shares 
of the merging parties; the nature of current competition in 
the market; the position of the parties towards one another; 
the constraints to market power that current competitors are 
able to exert; the probability that other operators, which are 
not active yet on the market, enter in competition with the 
current operators ; the buying power of customers.

394. In the first step of the analysis, these effects are assessed 
independently154 of the efficiency gains that the operation 
is likely to generate (see below, part l).

A) the result of the addition of the merging parties’ market 
shares

395. A preliminary indication of the effects of a horizontal 
merger is provided by adding up the market shares of the 
merging parties in the markets in which they are both 
operating.

396. This addition of the market shares generated by the 
parties before the operation does not consider carryover 
effects to other competitors, of the demand which initially 
was addressed to the parties. Indeed, while the importance 
of this shift can be described, based on the type of competi-
tion between the undertakings before the operation (see 
below), a quantified estimate of the effect of this shift on 
the future market shares of the entity resulting from the 
operation is rarely possible.

van Vanlube and by ITM Alimentaire Nord.
153  Competition Council Opinion No 06-A-20 of 20 October 
2006.
154  However, certain models intended to quantify such effects can, 
depending on the form of the adopted production function, directly 
take the efficiency gains into account.

397. The existence of very large market shares is an 
important element in assessing the market power of an 
undertaking. High post-concentration market shares, at 
50% or more, can lead to a presumption of the existence of 
significant market power. However, such a presumption is 
rebuttable. When examining the effects of the acquisition 
by seb of certain moulinex’s assets155, the competition 
council estimated that “the market shares now held by seb 
in certain markets are significant, but the market share is 
nevertheless only one of the factors that is likely to provide 
an undertaking with a dominant position (…) other factors 
can hinder any exercising of this market power. In particular, 
the competitive pressure to which the seb group will be 
subject after the operation’s completion will depend not only 
on the current state of the markets but also on the growth 
potential of other operators, and therefore on the facilities 
for accessing the markets concerned”.

398. In the event that one of the parties to the operation 
holds extremely low market shares (less than 2%), the 
operation will in principle not harm competition, unless 
these additional market shares serve to reinforce an already 
strong position.

399. When the added market shares of the merging parties 
in the markets where they operate stay below 25%, it is 
presumed that the operation will not harm competition.

The specific case of markets subject to invitations to tender

400. In a certain number of sectors, including those relating 
to the production of intermediate products, the meeting 
of the supply and demand takes place in the context of 
tender procedures by which the applicants invite various 
suppliers to bid.

401. In such an environment, an operator who has not been 
selected during a procedure but which remains capable of 
presenting a credible candidature continues to exercise a 
competitive pressure on the winner. The analysis of the 
positioning of each bidder must therefore take account of 
this dynamic, since the operator having lost today is the 
competitor of tomorrow. However the market shares of the 
suppliers do not make it possible to correctly measure this 
aspect of the competitive functioning: even if the market 
share of an operator having lost a tender procedure remains 
modest, it is still likely to exert significant competitive 
pressure on the winner of the contract when it is renewed.

402. Depending on the nature of the tendering procedures 
and of the products which are constitute the subject matter 
thereof156, additional indicators may therefore be used. 
The competitive analysis will focus in particular on the 
frequency of meetings of the parties to the operation during 
the same call for tenders, the probability that one of the 

155  Competition Council Opinion 02-A-07 of 15 May 2002.
156  For a discussion of the relevance of the traditional structural 
indices according to the nature of the calls for tender see Decision No 
10-DCC-198 of 30 December 2010 on the creation of a joint venture 
by Veolia Environnement and la Caisse des Dépôts et Consignations, 
§ 75 to 119.
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parties won the tender depending on whether the other 
party is a candidate or not, the credibility of the competitors 
remaining on the market after the operation or the existence 
of factors likely to restrict their ability to stimulate competi-
tion157. The analysis of the ranking of bids, when available, 
may bring some clarification to the degree of competitive 
pressure that the parties to the concentration exert on each 
other. However, these additional indicators are not intended 
to automatically replace the structural indicators typi-
cally used (such as market shares), the relevance of which 
cannot be dismissed on the sole ground that it concerns the 
mechanisms of an invitation to tender.

B) the degree of concentration on the market

403. The nature of the competition that operates on the 
market or markets on which the parties to the transaction 
are simultaneously present is also an important factor in the 
analysis of the unilateral effects of a concentration.

404. An oligopolistic market is for example likely to raise 
competition concerns even though the merged entity will 
not hold a dominant position. In such a scenario, the market 
shares of each of the operators are high and their merger is 
likely to significantly reduce the competitive pressures faced 
by both the merged entity and by the operators remaining 
on the market. More generally, the degree of concentration 
of the market and the effect of the addition of market shares 
on this degree of concentration, likely to have significant 
influence on this type of effect, is an important factor (see 
above – hhi calculations, paragraphs 386 et seq.) 

C) the level of product differentiation 

405. When the market or markets concerned by the concen-
tration are markets for differentiated products or services, 
the closeness of the offer of the parties to the operation 
constitutes one of the factors likely to influence the prob-
ability that an operation may lead to a risk to competition. 
A merger will be much more likely to have the unilateral 
effects when the products of the undertakings concerned 
are close substitutes.

406. In such a market configuration, in order to assess 
the risk of an infringement of competition by means of 
horizontal effects, the authority will examine the incentives 
of the merged undertaking to increase tariffs following the 
consolidation of the production of differentiated goods and 
services within the same economic whole.

407. Post-merger, the new entity will in effect take into 
account the fact that a fraction of the sales lost on the 
product on which it would increase its price is diverted to 
products that it now holds due to the merger. Thus, a price 
increase which was not profitable before the operation can 
become profitable since the losses related to the decrease 
in sales of the product whose price is increasing are offset 

157  See esp. Decisions No. 10-DCC-198 of 30 December 2010 
on the creation of a joint venture by Veolia Environnement and the 
Caisse des Dépôts et Consignations, § 127 to 146 and No. 11-DCC-
34 of 25 February 2011 on the acquisition of sole control of Ne Vari-
etur by GDF SUEZ, § 64 to 96.

by the increase in margin on this product (like before the 
operation) but also by the increase in sales - and therefore 
profits - of products acquired due to the concentration. 
This internalization of the effects of a price increase on 
the products acquired as the result of the operation should 
therefore produce, for the new entity, an incentive to 
increase its prices. 

408. In that context, in order to assess the likelihood of a 
risk of unilateral effects on a differentiated products market, 
the authority in particular considers the following elements:

 . The closeness of competition of the undertakings 
concerned by the concentration. In the event of a price 
increase, the more substitutable the products, the higher 
the share of lost sales the new entity will be able to recover. 
The authority can quantify the level of competitive pressure 
that exerts by a product sold by one of the parties to the 
merger on a product sold by another party, by estimating the 
diversion ratio of the first product to the second. The higher 
the diversion ratio, the greater the risk of unilateral effects;

 . Contribution margin per unit158 (on variable costs) of 
the merging undertakings to which refers a fraction of 
the demand is transferred in response to price increases by 
another party.

409. Data permitting, a first assessment of the risk of 
unilateral effects arising due to the merger can be obtained 
by conducting quantitative tests such as the upp (upward 
pricing pressure) tests159, the guppi (gross upward pricing 
pressure index) or the ipr (illustrative price rise) test. These 
tests do not make it possible to give the exact amount of 
the price increase that could result from the operation, since 
they are based on simplified models that do not incorporate 
all of the competitive interactions, and in particular the 
reaction of competitors. However, these various indicators 
have the advantage of being able to be calculated without 
requiring a precise definition of the relevant market, which 
is particularly useful when the products are differentiated 
and where it is not easy to define the limit between which 
products belong to the same market and the others. 

410. The upp test take into account the incentives of the 
merged entity to increase its prices due to the fact of the 
internalization of the effects of a price increase on the 
products acquired at the result of the merger, but also of the 
incentives to lower prices that could result from efficiency 
gains (i.E., The drop in variable costs) generated by the 
operation. The test simply analyzes the positive or negative 
of the net effect: if it is positive, the operation may lead to an 
increase in prices; if the net effect is negative, the operation 
should be favorable to consumers.

158  The contribution margin per unit achieved through the sale 
of product A has corresponds to the difference between the price of 
product A and its marginal cost of production.
159  For the implementation of the UPP test, see in particular 
Decision No 12-DCC-92 of 2 July 2012 relating to the acquisition 
of six companies of the Patriarche group by Castel Brothers SAS, § 
103 to 125.
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411. In the simplest version of the test160 (i.E., Merger 
between two mono-product undertakings, a and b), clear 
incentives to increase the price of product a depend on the 
sign of the expression (pb-(1-e)cb)rda/b–eca, where cb 
and pb are respectively the cost (marginal) and the price of 
product (pre-merger), ca is the marginal cost of product a, 
rda/b measures the diversion ratio of a towards b (i.E., The 
pro portion of the sales lost by a following the rise in price of 
product a which is diverted to product b) et e corresponds to 
the efficiency “credit” applied by the authority. The idea here 
is that when, following a rise in its price, product a generates 
fewer sales, a fraction rda/b of those sales is transferred to 
product b which now generates a profit margin for the new 
entity. As this margin was not internalized by company a 
before the merger, and it is now higher due to the taking 
into account of efficiency gains lowering the cost of product 
b, this additional margin creates an incentive to increase the 
price of product a. This incentive to increase the price is, 
however, offset by the fact that, due to the efficiency gains 
lowering the cost of product a (and therefore increasing 
the margin on that product), the lost sales on product a are 
now more costly. 

412. The upp test does not therefore measure not the extent 
of possible price increases but merely indicate whether 
price increase are likely. In addition, although the test takes 
account of efficiency gains, it does not accurately estimate 
the gains in efficiency that the operation is likely to generate 
but simply gives an “efficiency credit” (for example a 5 to 
10% decrease in the marginal costs)161 161 and checks 
whether, despite this “credit”, the concentration may cause 
harm to consumers.

413. Unlike the upp test, the guppi test162 does not take effi-
ciency gains into account but is only an indicator of pressure 
to price increases. Using the example of a merger between 
two mono-product companies as shown in paragraph 411, 
the guppi for product a is simply expressed (pb-cb)rda/b/
pa. As a result of the increase of the price of product a, it 
is therefore the ratio between the profit generated by sales 
lost by the product which is passed on to product b and the 
turnover lost on the product a. A high guppi thus a strong 
propensity for the new entity to increase its prices post-
merger. In addition, this index may enable a measurement 
of the size of the price increase provided there are accurate 
data on the pass-on rate of cost variations by the companies 
before the operation. In effect, multiplying the pass-on rate 
of the impact and the guppi gives a direct estimate of the 

160  See Schmalensee (2009), “Should new merger guidelines give 
UPP market definition?”, GCP : Antitrust Chronicle, December 2009 
(Release 1). For an implementation of the test in a multi-product con-
text, see Decision No. 12-DCC-92 of 2 July 2012 on the acquisition 
of six companies of the Patriarch Group by the Castel Brothers SAS, 
§ 103 to 125.
161  See Farrell et Shapiro (2010), Antitrust Evaluation of Hori-
zontal Mergers: An Economic Alternative to Market Definition, B.E. 
Journal of Theoretical Economics: Policies and Perspectives, 10(1) 
: Article 9.
162  See Salop and Moresi (2009), “Updating the merger guidelines: 
Comments”, Public comment to the Horizontal Merger Guidelines 
review project (Nov. 2009); and Salop and Moresi (2010), “The use 
of Upward Pricing Pressure indices in merger control”, The Antitrust 
Source, February 2010.

price increase that the operation is likely to generate in the 
absence of any efficiency gain. This measure of the pass-on 
rate can for example be obtained from historical data of 
variable costs and prices of the parties to the merger. In 
the absence of such a measure, the guppi will serve as a 
screening tool to check if the operation is likely to generate 
significant effects. A threshold of 5 à 10 % could be applied 
for such a screening tool.

414. The ipr test makes it possible to provide an early initial 
estimate of price increases (in the absence of efficiency 
gains) using the same information as the upp test. However, 
this is only possible by using a specific formulation for 
consumer demand for a given product. It is therefore 
possible to obtain explicit formulas giving the price increase 
depending on the diversion ratios and the margins of the 
parties, assuming that the applications are linear functions 
of the price (i.E., For a given price rise, the variation of the 
applications do not depend on the initial price levels) or 
that price elasticities of demand functions do not depend 
on the price levels (i.E., Isoelastic demand). The formulas 
of ipr tests must be adapted to each case to take account 
of the multi-product nature of undertakings or efficiency 
gains resulting in decreases in variable costs but do not 
require additional data. Finally, like the other tests, the ipr 
test does not take into account the reaction of competitors 
and therefore is not a simulation of the overall effects of 
the operation.

415. These tests have the advantage of only requiring data 
concerning the offer of the parties to the operation. It is 
therefore necessary to have thus dispose of prices and costs 
(variable) per unit for the whole of the products of the 
parties to the operation, as well as diversion ratios between 
those different products.

416. Although prices are generally easy to obtain, it is not 
necessarily the same for costs. It is in effect necessary to have 
information on variable unit costs (i.E. Costs which depend 
on the quantities produced) for each of the products. This 
is often difficult for multi-product undertakings as it raises 
the question of the allocation of joint costs.

417. The diversion ratios can be attained in different ways. 
The methods of estimating diversion ratios can take a lot 
of time and be difficult to reconcile with the limited dead-
lines for merger control, unless prepared well in advance 
(particularly during the pre-notification phase). They can be 
calculated on the basis of price elasticities and cross-price 
of the demand for different products. Those elasticities can 
themselves be estimated econometrically from “checkout” 
type data. The diversion ratios can also be directly obtained 
through consumer surveys. However, the results of such 
surveys can be very sensitive to the wording of the ques-
tions asked. Finally, the diversion ratios can sometimes be 
estimated from the monitoring of a panel of consumers over 
time. However, this type of data generally cannot ensure 
that the changes in consumer habits are guaranteed to be 
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actually due to variations in prices and therefore only give 
a relatively rough measure of the real diversion ratios163.

418. When the results of the tests referred to in the previous 
paragraphs are presented by the parties in support of their 
competitive analysis, the authority considers it essential that 
the latter also provide the confidence intervals associated 
with the diversion ratios in order to be able to assess the 
accuracy of the results164.

419. Finally, when sufficiently detailed data are available, and 
time permitting, it is possible to also use in-depth analysis 
tools such as simulation models, based on an estimation 
of the demand function, which are designed to estimate 
the effects of the operation thanks to a more sophisticated 
modelling of competitive interactions on the market.

420. In any event, given the methodological limitations 
primarily due to the quality of data available but also to the 
nature of these tests, these quantitative results alone cannot 
enable the authority to come to a conclusion as to the 
effects of the operation and are not used in any systematic 
way to exclude or find the existence of competition issues. 
They can, when they are used, provide an indication of the 
competitive interactions the post-merger entity will face, 
but must be assessed in light of the other elements in the 
analysis, such as the buyer power of customers and the size 
of barriers to entry.

D) the “two-sided” character of markets 

421. In the case of two-sided markets165, the economic 
balance on a market cannot be assessed independently of the 
conditions prevailing on another market. The two markets, 
although separate, operate in effect interdependently, a 
specificity which can be taken into account both at the 
market definition stage and at the stage of the analysis of 
the effects of the operation on competition and efficiency 
gains. In such a context, the strengthening of an operator 
after a horizontal merger on one of the markets is likely to 
be transferred to the other market thus initiating a dynamic 
process that could lead to the exclusion of its competitors166.

163  For a discussion of the limitations of such data to estimate 
diversion ratios, see Decision No. 12-DCC-92 of 2 July 2012 on the 
acquisition of six companies of the Patriarche Group by the Castel 
Brothers SAS.
164  The diversion ratios of is generally estimated on the basis of 
a sample of the population, the respective confidence intervals are 
therefore necessary for the Authority to be fully informed.
165  This type of market is characterized by a particular form of 
network externality: the of cross-network externalities, by which the 
value provided by a good depends not only on the level of consump-
tion of agents on one side of the market, but also in the consumption 
of agents on the other side of the market. See for example Competi-
tion Authority Decision No 11-D-11 of 7 July 2011 relating to prac-
tices implemented by the Groupement des cartes bancaires.
166  See Decision No 10-DCC-11 of 26 January 2010 on the acqui-
sition of sole control by the TF1 group of NT1 and Monte-Carlo par-
ticipations (Group AB), § 555 to 566; and Decision No 12-DCC-101 
of 23 July 2012 on the acquisition of sole control of Direct 8, Direct 
Star, Direct Productions, Direct Digital and Bolloré Intermédia by 
Vivendi and Groupe Canal Plus, § 367 to 378.

E) the competitive pressure exerted by parties remaining 
on the market

422. The number, market shares and competitive assets of 
the new entity’s competitors are also key elements when 
analyzing a merger’s horizontal effects. In particular, the 
authority assesses the ability of current competitors to 
react to the new post-merger situation. In particular, the 
authority assesses the ability of current competitors to react 
to the new situation created by the merger. The size of the 
competitors, their production capacities, the gap between 
their market share and that of the new entity constitute 
major indicators for assessing if competitors will be able to 
absorb the demand should the new undertaking increase 
its prices (or if competitors would have the possibility to 
increase the quantities sold on the market if the new entity 
should decrease its production).

423. The authority takes into account not only the ability of 
competitors to react but also of their incentive and thus in 
their interest in doing so. In effect, the competitors who are 
benefiting from an increase in the demand diverted to them 
due to price hikes by new entity, may find themselves with 
an interest, even in the absence of coordinated behavior, in 
themselves raising prices, thus following, at least in part, 
the increases in the price of the new entity.

424. The european commission has thus noted that even 
if the european producers will have sufficient available 
capacity to react to a price increase by the new entity, it 
is not certain that the remaining europeans competitors 
will be encouraged to do so by lowering their prices. In 
effect, the competitors will also be able to benefit from a 
reduction in the competitive pressure post-merger, since 
an increase in the price by the new entity would lead to a 
switch of a part of the demand to the competitors who could 
due to that fact find it profitable to increase their prices. 
This hypothesis is particularly credible in a market where 
demand is particularly inelastic like the cr market.167. The 
same incentives can be observed on markets on which the 
competition is in quantities168.

425. However, competitors” reactions possibilities may 
be hindered by the new entity which would, for example, 
control upstream resources needed for production, or access 
to content in the media sector, or patents and intellectual 
property rights that are essential for competitors, or even 
significant downstream distribution capacities relative to the 

167  Commission Decision No COMP/M.6471 Outokumpu/Inox-
um of 7 November 2012, point 146
168  With regard to the concentration on the market of farmed At-
lantic salmon mentioned above, the Competition Council thus noted: 
“In theory it is in their interest to produce more than they would have 
in the prior state of the market in order to benefit from the supply 
deficit relative to a no-merger situation. However, it is not more in the 
interest of the competitors to totally compensate for this deficit. The 
cumulative effect of the operation, considering reduced production 
by the parties as well as higher production by the competitors, is 
therefore still negative: after a merger operation, the total quantity 
on offer is lower than what it would have been without the operation 
and, consequently, the market price is higher than it would have been 
without the operation. Of course, the competitors must have the ca-
pacity to react. If they are limited in terms of available capacities, the 
supply deficit and tension on prices will be greater”.
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goods and services in question. The fact that the merging 
parties are vertically integrated in upstream and downstream 
markets is apt to strengthen the horizontal effects already 
resulting from aggregated market shares169 (see below part 
e on the vertical effects of mergers).

426. The possibilities for reaction from competitors can 
also be hindered by the supplier’ switching costs. These 
switching costs can spring from subscriptions or other types 
of contracts that it would be expensive for customers to 
terminate. The adverse effect on competition is particularly 
strong when high switching costs incite consumers to accept 
tacit renewal170.

427. The ability of competitors to react may also be limited 
by a particular regulatory environment which limits their 
production capacity171 or by the low availability of inputs 
necessary to the development of their activity.

F) customers’ buying power

428. A firm’s market power can be efficiently constrained by 
the buying power or their countervailing buying power. The 
effects of a merger effects can therefore be assessed differ-
ently depending on the nature of customers – residential 
or business- or whether it is a retail or wholesale market. 
When it is a business-to-business market, the high degree of 
concentration of customers, their size and diversity of their 
purchases are likely to contribute to a countervailing buying 
power to the new entity’s own market power. On the other 
hand, when prices are negotiated with each customer, the 
market power of certain customers does not limit the market 
power of the undertaking vis-à-vis less powerful customers.

429. In the magazine printing sector, the council noted 
that publishers did not hold insignificant market power, for 
several reasons: publishing is concentrated in the hands of a 
small number of powerful actors, publishers can divide the 
printing of a single magazine between several printers, and 
printers had significant surplus production capacities172. 
The council considered that this market power was likely 
to counterbalance the new entity’s market power in a 
market segment for the printing of magazines limited to 
“hot” editions.

430. Similarly, the competition authority deemed, in deci-
sion no. 10-Dcc-110 relating to the cheese sector 173, that 

169  See in particular Competition Authority Decisions No. 12-
DCC-100 of 23 July 2012 on the acquisition of sole control of TPS 
and CanalSatellite by Vivendi and Groupe Canal Plus and No. 12-
DCC-101 of 23 July 2012 on the acquisition of sole control of TPS 
and CanalSatellite by Vivendi and Groupe Canal Plus.
170  See for example, the opinion of the Competition Council of 28 
September 1999 in the proposed acquisition by the The Coca-Cola 
Company of the assets of the company Pernod Ricard relating to the 
drink brand “Orangina”.
171  In the Cofepp/QFS case (Decision No. 11-DCC-187 of 13 De-
cember 2011) relating to the rum sector, the Authority thus consid-
ered that the quota system of the rum in the DOM, limited the ability 
of alternative operators to export more rum from the overseas depart-
ments toward mainland France.
172  Competition Council Opinion No 09-A-01 of 6 February 2009 
(Circle Printers/Quebecor).
173  Decision No. 10-DCC-110 September 1, 2010, on the acqui-

although the parties to the merger, the groups entremont 
and sodiaal, accounted for the bulk of sales volumes of 
raclette cheese sold under manufacturer’s brands (herein-
after “mdf ”- marque de fabricant), their position was to be 
relativized given the purchasing power of the large-scale 
retailers on these markets (contracts are generally of short 
duration with recourse to calls for tenders; the demand from 
the large retail distributors is not constrained by that of final 
consumers, as may be the case with regard to well-known 
brands; the fact that a single purchaser often buys from 
several suppliers for the same product appears to be a means 
of exerting pressure on prices).

431. The exercise of countervailing power from distribu-
tors vis-à-vis their suppliers, is not absolute however. It 
assumes first of all that the distributors have alternative 
sources of supply and, secondly, they can easily switch 
suppliers. The countervailing power from the demand 
exists only to the extent that the latter is in a position to 
threaten to turn, within a reasonable time, toward alternative 
sources of supply should the supplier decides to increase its 
prices. In 2011, the authority thus rejected the argument 
of the demand –side countervailing power in two merger 
operations involving suppliers of the large retail distribution 
sector insofar as there were not sufficient alternatives to use 
the countervailing power174.

G) potential competition

432. A firm’s market power, even if it has a high market 
share, can also be efficiently constrained not only by non-
merging competitors” reactions, but also by the fact that 
it is relatively easy for new actors to enter the market in 
question. When this is the case, any deterioration of the 
initial market conditions linked to the merger will be viewed 
as an opportunity for newcomers, and these new entries 
will help to re-establish the initial competition conditions. 
Competition, even potential, therefore exerts pressure on 
the behavior of the existing actors.

433. Consequently, when the entry to a market is relatively 
easy, it is unlikely that a concentration raises significant 
competition problems. The barriers to entry on the market 
in question are therefore an important factor in the analysis. 
However, it is necessary to ensure that these entries are 
possible within a sufficient time frame and on a scale to 
exert a real constraint.

434. Entry barriers may take various forms175. Firstly, 
the arrival of competitors in the market may be rendered 
more difficult by barriers related to regulations or to the 
protection of intellectual property. For example, regulations 
of commercial zoning deter the creation of new outlets 
and justify that a significant weight should be given to the 

sition of sole control of the Entremont Group by the Sodiaal Group.
174  See Decisions No. 11-DCC-187 of 13 December 2011 on the 
acquisition of sole control of Quartier Français Spiritueux by Com-
pagnie Financière Européenne de Prise de Participation and No 11-
DCC-150 of 10 October 2011on the acquisition of sole control of the 
cooperative Elle-et-Vire by the cooperative group Agrial.
175  See the classification proposed in the thematic study on barri-
ers to entry of the 2006 Annual Report.
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market shares of incumbent market players in the retail 
distribution sector. Price regulations intended to keep them 
at a low level have also been considered as a barrier to entry 
in the markets for homeopathic medications176.

435. Secondly, new entry will be even less probable if it 
becomes riskier in the post-merger situation. Thus, the risk 
associated with entry grows with the level of associated sunk 
costs. The fact that a newcomer cannot exert significant 
competition within the market without incurring significant 
advertising expenditure in order to support its brand is for 
example considered as a barrier to entry177.

436. The authority also assesses the importance of fixed 
costs and the conditions under which they can be recouped, 
i.E. The combination of market share and time needed in 
order to amortize the initial investment. The higher the fixed 
costs, the larger the scale of the entry into the market must 
be in order to be profitable. The capitalistic intensity of an 
industry, as a result of fixed costs for research and develop-
ment, production or marketing, the level of economies of 
scale required to be competitive in the relevant market, or 
disadvantages such as inexperience and a lack of know-how 
can lead potential newcomers to consider that they cannot 
recoup sunk costs in case their entry is not successful. For 
example, in its opinion relative to the acquisition of atos by 
experian, the council considered that the investment needed 
to enter the check processing market was relatively low as 
compared to the profitability prospects. In its prospective 
analysis of the markets, the council also took into account 
the major technological shift that was taking place in the 
sector: the dematerialization of check clearing operations 
that has arisen with the set-up of the check image exchange 
(cie) system. This evolution was estimated to have had two 
effects: firstly, it reduced the importance of geographical 
proximity between processing centers and bank local offices, 
thereby reducing the need of a comprehensive geographical 
network. Secondly, it reduces the investments needed in 
order to set up a center, by making sorters unnecessary. 
Overall, the council concluded that “while the constraints 
linked to a competitive operator’s size constitute one of the 
factors that explain the concentration, they do not neces-
sarily constitute an overriding obstacle to market access”178.

176  See Decision No. 12-DCC-100 of 23 July 2012 on the acquisi-
tion of sole control of TPS and CanalSatellite by Vivendi and Groupe 
Canal Plus.
177  E.g., the Commission in Decision M.833 of 11 September 
1997 relative to The Coca-Cola Company
/Carlsberg SA merger stated “[carbonated soft drinks] rely heavily on 
brand image to drive sales, and companies like TCCC and PepsiCo 
have established brand loyalty through heavy investments to main-
tain the high profile of their brands. The introduction of a new brand 
would thus require heavy expenditure on advertising and promotion 
in order to persuade brand-loyal consumers to switch away from their 
usual CSD brand. Moreover, consumer loyalty to the established 
brands would make it difficult for a new supplier to persuade retail 
customers to change suppliers and would thus further hinder entry. 
Such advertising and promotion expenditures are sunk costs and add 
substantially to the risk of entry”.
178  Competition Council opinion 03-A-15 of 25 July 2003: “Both 
the Experian company and its main competitor, the Safig company, 
estimate the minimum size of a competitive check processing center 
to be approximately 100,000/150,000 check per day, i.e. over 250 
days, 0.74% to 1.11% of the volumes handled within this market 
in 2002. Despite slightly divergent assessments of the equipment 

437. The existence of network effects may also constitute an 
overarching obstacle. A product market has network effects 
when the product’s overall usefulness for the consumers 
that use it depends not only on their personal usage of 
it, but also on the number of other consumers using this 
product. Such a network effect is a direct network effect. 
There is an indirect network effect when the user value of 
an item increases as the number and variety of comple-
mentary products increases. For example, such effects play 
a significant role in air transport: “the fact that a company 
has an extended network, offering high frequencies and 
quick connections structured around a ‘hub’, can constitute 
a significant entry barrier for competing companies that 
do not have the benefit of such an attractive network.”179

438. Moreover, certain advantages available to the 
market’s incumbent operators are difficult to reproduce for 
newcomers. For example, in its decision no. 10-Dcc-198 
relating to the veolia/transdev merger, the authority consid-
ered that the market of urban transport was characterized 
by the presence of effects of experience and reputation that 
made it the entry of new operators more difficult.

439. In more general terms, the existence of switching 
costs, as already described above in paragraph 426, prevents 
customers not only from shifting to non- merging competi-
tors, but even more so to new entrants.

440. Entry barriers may also result from the existence of 
supply or distribution contracts benefiting to one or several 
market actors. In decision no 12-dcc-100 the authority 
stated that “taking into account the buying power of gcp 
and the possibility conferred on it by the concentration to 
make a return on the high costs of acquisition of rights 
on the broadest base of subscribers of the sector, the new 
entity would be in a position to restrict competition from 
alternative operators by encouraging the rightholders to 
conclude long-term contracts”180.

441. It should finally be noted that the fact that no entry 
has taken place does not suffice to establish the existence 
of entry barriers. Conversely, the fact that new firms have 
entered the market does not prove per se that entry barriers 
are insignificant. Indeed, both the absence of entry and new 
entries are phenomena of exceptional nature181. The obser-
vation of past entries may at most constitute an indication 
that has to be examined amongst other analytical factors.

purchase cost in the check processing sector (between 20,000 and 
150,000 euros depending notably on the capacity of the reader-sort-
ers), the operators agree in their estimate that the initial investment 
needed for a center with this capacity can be amortized with only a 
single 3-year contract under normal business conditions. Indeed, the 
fixed costs are relatively insignificant, as the processing of checks is 
primarily a manpower activity (70% of the total costs)”.
179  Letter from the Minister of the Economy of the 27 April 2000 
to the counsel of Air France.
180  Decision No. 12-DCC-100 of 23 July 2012 on the acquisition of 
sole control of TPS and CanalSatellite by Vivendi and Groupe Canal 
Plus.
181  Competition Council Opinion No 03-A-15 of 25 July 2003, 
Experian/Atos.
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442. Certain of these entry barriers may be easier to over-
come for some potential competitors than for others. As a 
consequence, the easier it is to identify potential newcomers, 
the more likely these entries will be.

443. Finally, entry timeliness is an essential factor. As such, 
the commission’s guidelines on horizontal mergers indicate 
that the commission “examines whether entry would be 
sufficiently swift and sustained to deter or defeat the exercise 
of market power. What constitutes an appropriate time 
period depends on the characteristics and dynamics of the 
market, as well as on the specific capabilities of potential 
entrants. However, entry is normally only considered timely 
if it occurs within two years”182.

E. NON-COORDINATED EFFECTS IN VERTICAL 
MERGERS

1. Nature of these effects

444. Vertical effects of mergers are analyzed when the 
concentration brings together market operators present 
at various stages of the value chain. This may include the 
acquisition by a supplier of assets of its distributors (or the 
other way round), or the acquisition, by a company, that 
already operates upstream and downstream, of additional 
capacities at one of these levels, or at both levels.

445. A vertical merger is likely to result in efficiency gains 
and to promote competition (integration of complementary 
activities, suppression or reduction of double marginaliza-
tion, cut in transaction costs, better organization of the 
production process, etc.)183. 

446. However, a vertical merger may also distort competi-
tion by making it more difficult to access the markets in 
which the new entity will operate, and even by potentially 
evicting competitors or harm them by increasing their costs. 
We then refer to markets’ “locking down” or “foreclosure”. 
Such a situation increases the new entity’s market power 
and allows it to increase prices or to reduce output.

447. It is this type of effect of that, for example, was brought 
to light by the Competition Authority in the cases SNCF/
Novatrans184, Eurovia/Tarmac185, Canal Plus/TPS186 
and CanalPlus/Direct 8-Direct Star187. The strengthening 

182  Guidelines on the assessment of horizontal mergers under the 
Council Regulation on the control of concentrations between under-
takings of 5 February 2004 - Paragraph 74.
183  Competition Council Opinion No 04-A-20 of 22 October 2004 
on the acquisition by Arc International of the companies Groupe 
Vachaud Distribution, Financière Saint Laurent, Piffaut and Cal-
lens-Lesage.
184  Decision No 09-DCC-54 of 16 October 2009 on the acquisition 
of sole control of Novatrans SA by Transport et Logistique Parte-
naires SA.
185  Decision No 10-DCC-98 of 20 August 2010 on the acquisition 
of sole control of the assets of the Tarmac Group by Eurovia.
186  Decision No 12-DCC-100 of 23 July 2012 on the acquisition of 
sole control of TPS and CanalSatellite by Vivendi and Groupe Canal 
Plus.
187  Decision No 12-DCC-101 of 23 July 2012 on the acquisition of 
sole control of companies Direct 8, Direct Star, direct Productions, 
Direct Digital and Bolloré Intermédia by Vivendi and Groupe Canal 

of entry barriers for potential competitors is particularly 
harmful when the new entity’s vertical integration requires 
that they too enter both the upstream and downstream 
markets. The Competition Authority thus stated in the 
Canal Plus/TPS case cited above that “Entry to the market 
for the acquisition of movie rights for original French 
language films, for pay-TV broadcast requires the produc-
tion of a special-interest movie channel to exploit and make 
viable the content acquired. However, investments in the 
purchase of rights are very large and are needed, for any 
potential new entrant, even before being able to benefit 
from the subscriber base necessary to pay them off ”188.

448. In the European Commission guidelines on the 
assessment of non-horizontal mergers189, two types of 
foreclosures are clearly distinguished. In the first case, the 
integrated firm refuses to sell an input to its downstream 
competitors or provides it to them at a higher price, under 
unfavorable conditions or at a deteriorated quality level 
(foreclosure of the inputs market). This foreclosure can 
be total, when the competitors are no longer supplied 
at all, or partial, when the hardening of the price terms 
results in higher costs for competitors. In the second case, 
the downstream branch of the integrated firm refuses to 
buy or to distribute the products of the active upstream 
manufacturers and then reduces their commercial outlets 
(foreclosure of the access to the clientele)190.

2. Analysis criteria 

449. In its most recent decisions191 as well as in the guide-
lines mentioned in the previous paragraph, the European 
Commission assesses the probability of an input foreclosure 
scenario, on the one hand, and that of a customer foreclosure 
, on the other hand, by first examining if the entity resulting 
from the merger would have, after the merger, the ability 
to foreclose access to inputs or the clientele in a significant 
manner, secondly, if there are sufficient incentives to do 
so, and thirdly, if such a foreclosure strategy would have a 
significant effect on the markets in question.

450. In practice, these three constraints are intertwined 
and are examined together. They are determined by most 
of the parameters that are also taken into account in an 
analysis of horizontal mergers and already presented 

Plus.
188  Decision No 12-DCC-100, §216.
189  Guidelines on the assessment of non-horizontal mergers under 
the Council Regulation on the control of concentrations between un-
dertakings (2008/C 265/07).
190  Other risks related to vertical mergers have been identified by 
the competition authorities. For example, a dominant operator in a 
downstream market can obtain, through the acquisition of a firm that 
provides a significant input for its competitors in the said downstream 
market, the possibility of obtaining precise knowledge of the costs 
and consumption of the said competitors, which can constitute a de-
cisive competitive advantage, thereby allowing it to adapt its down-
stream rate policy and thus supplant its rivals. This type of “foreclo-
sure” or indirect “lock down” risk was most notably brought to light 
in the ENI/EDP/GDP: case, through the acquisition of GDP, when 
EDP, the main electricity producer in Portugal, was able to find out 
the costs of gas supplies (and of the consumption figures) of its main 
competitor in the electricity market.
191  COMP/M.4854 – Tomtom/Tele Atlas of 14 May 2008.
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above, as summarized by the Competition Council in the 
Kronenbourg/CHR case192: “The feasibility and interest 
value of foreclosure practices depend [...], firstly, on the inte-
grated undertaking’s market power. Similarly, the presence 
in the upstream and downstream markets of other vertically 
integrated undertakings has to be taken into account when 
assessing the degree of the closing of these markets after the 
integration. Secondly, in order for these practices to prevent 
a competitor’s access to the downstream market, the latter’s 
entry must be difficult, and there must not be any sufficient 
alternatives to distribution by the integrated undertaking. 
The criteria that call into question the interest value of these 
practices for the integrated company naturally observe that, 
should foreclosure practices exist, non-integrated companies 
can protect themselves by contracting with other indepen-
dent undertakings or by assuming control. Of course, it must 
be necessary for these independent companies to exist, or be 
able to be created. The Commission nevertheless insists on 
the importance of entry barriers: “Wherever it is relatively 
easy for competing suppliers to create new buyers or to find 
alternative buyers for the product, foreclosure is unlikely 
to be a real problem” (point 144 of the guidelines). It also 
insists on the counterweight ability of buyers who, if they 
are sufficiently powerful, will not easily allow the offer of 
competing goods or services to be pushed away”.

451. The specific application of these criteria to the risk 
analysis, both of input and customer foreclosure, will be 
examined below [the new entity’s market power (a), the 
reaction capacities of competitors (b), the market entry 
barriers (c) and the purchasing power of customers (d)]. 
The other criteria that may determine the probability of 
the foreclosure scenarios will be presented thereafter (e).

a) Market power of the merged undertaking

452. Vertical integration of an undertaking or its strength-
ening can harm competition when the said company holds, 
in one or more markets concerned, a substantial market 
power that may serve as a leverage (either over the upstream 
markets through input foreclosure, or over the downstream 
market through customer foreclosure).

453. The Authority considers that it is unlikely that an 
undertaking whose market share is lower than 30% in a 
given market is able to foreclose any upstream or down-
stream market. Indeed, in the aforesaid Arc / Callens-
Lesage case, the Competition Council indicated that 
“vertical integration produces […] the same effects as the 
restrictive competition clauses signed between a supplier 
and its distributors”. However, “EC Regulation [No 
2790/99 relative to the application of Article 81(3) of the 
EC Treaty] does not indicate that there is a competitive 
risk if the supplier’s market share does not exceed 30%”. 
Thus, on the occasion of the examination of the Coopagri 
Bretagne/CAM 56/Union Eolys merger193 the Authority 

192  Competition Council (Competition Council) Opinion No 04-
A-08 of 18 May 2004 relative to several warehouse acquisitions car-
ried out by the Scottish & Newcastle-Kronenbourg group in the beer 
distribution sector for the CHR (café, hotel, and restaurant) circuit.
193  Decision No. 10-DCC-107 of 9 September 2010 on the partial 
transfer of assets of CAM 56 to Coopagri Bretagne, and the merger 

considered that the operation was not likely to infringe 
competition by means of vertical effects having regard to 
the moderate market share of the new entity on the different 
segments concerned.

454. Moreover, when the aim is to assess the new entity’s 
market power within the framework of vertical mergers, 
own-account consumption can be taken into consideration. 
As such, in the Channel +/TPS case194121, the Competition 
Council considered that the relation between Canal + and its 
distribution partner did not involve own-account consump-
tion, i.e. the manufacturing of an intermediate product by a 
undertaking for the purposes of its own consumption: “In 
any event, if the distribution by the Canal + station had to 
be considered as own-account consumption, this would not 
change the competitive analysis given that own-account 
consumption must be taken into account when assessing 
the new entity’s market power”. Indeed, internal production 
can prove to be very important in a competitive analysis, 
as a competitive constraint or factor that strengthens the 
position of an undertaking in the market.

455. Besides market shares, market power may also be 
strengthened by the relevant product’s characteristics. In 
particular, it is important, in order to assess possible input 
foreclosure, to assess how necessary the inputs involved are 
for the undertakings operating at the downstream level. 
This is the case, for example, when the input is a critical 
element used in the composition of the products or services 
sold at the downstream level. Thus in the Canal Plus/Direct 
8-Direct Star case, considered that “the implementation 
by GCP of a vertical foreclosure strategy could have a 
significant impact on the viewing figures of the new inde-
pendent DTT channels. According to the data provided 
by the channels during the investigation procedure, the 
cinematographic content represents in effect between 
30 and 60% of the 100 best viewing figures of the DTT 
channels in 2011”195.

456. Symmetrically, customer foreclosure is characterized 
when the new entity is able to control essential outputs 
for upstream operators. By examining the effects of the 
Arc International company’s acquisition of several whole-
salers involved in the wholesale distribution markets for 
tableware196, the Council recalled that “In order to be able 
to impose itself as a necessary conduit between suppliers 
and the end customer, and to be able to close off access to 
downstream markets for competing manufacturers, the 
integrated undertaking must have market power over the 
distribution markets”197. 

between Coopagri Bretagne and Union Eolys.
194  Competition Council opinion 06-A-13 of 13 July 2006 relative 
to the acquisition of the TPS and Canal Satellite companies by Viven-
di Universal and the Canal Plus Group.
195  Decision No 12-DCC-101 of 23 July 2012 on the acquisition of 
sole control of companies Direct 8, Direct Star, direct Productions, 
Direct Digital and Bolloré Intermédia by Vivendi and Groupe Canal 
Plus.
196  Competition Council Opinion No 04-A-20 of 22 October 2004, 
cited previously.
197  See in particular Decisions No 09-DCC-65 of 30 November 
2009 on the acquisition of sole control of Tele2 Mobile by Omer 
Telecom Limited and No. 09-DCC-35 of 6 August 2009 on the ac-
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b) Reaction capacities of competitors

457. With regard to vertical mergers, the reaction capacities 
of non-merging competitors depend on their own vertical 
integration, their production capacity, their efficiency, 
counter-strategies that they may develop, alternatives that 
they can propose, alternative outlets that they may find, 
but also on any exclusive or long-term contracts between 
various market operators.

458. The presence in the upstream and downstream 
markets of other vertically integrated undertakings has to 
be taken into account when assessing potential foreclosure. 
Foreclosure is relatively unlikely if the new entity’s competi-
tors are also vertically integrated and if they have internal 
production capacities or opportunities able to meet their 
needs198.

459. When downstream competitors depend on the merging 
parties for their inputs, it is necessary to determine if they 
will be able to find an alternative source, or in other words 
if the new entity’s upstream competitors have the ability 
to increase their production or, on the contrary, if they are 
subject to capacity constraints or to a possible decrease of 
their returns to scale199. It is also necessary to consider the 
possible capacities of the upstream competitors that may be 
made available by the new entity’s integration. Indeed, if the 
downstream division of the new entity only buys its inputs 
from the upstream division, this may release capacities 
amongst the alternative suppliers of the inputs.

460. With regard to customer foreclosure, one must deter-
mine if the upstream competitors will be able to find 
alternative outlets200. 

461. Finally, an analysis of exclusivity or long-term contracts 
can be essential for analyzing the effects of a vertical 
concentration. They can strengthen the dependency of 
competitors if such contracts bind them to the new entity, 
or on the contrary can constrain the market power of the 
merged undertaking and protect competitors by ensuring 
credible alternative supplies / outlets. For example, in the 
aforesaid Arc / Callens-Lesage case, the Council indicated 
that “in addition, there are weak entry barriers to the activity 
of a tableware wholesaler. Contracts between suppliers and 
distributors are renegotiated each year, which provides the 
market with a certain degree of fluidity”. In the TomTom / 
Tele Atlas case201, the Commission noted that the existence 
of long-term contracts protects the new entity’s main 
competitor: “Garmin, which is TomTom’s most important 

quisition of sole control of relating to the taking of exclusive control 
of Cinq sur Cinq by SFR.
198  Decision No 12-DCC-101 of 23 July 2012 on the acquisition of 
sole control of companies Direct 8, Direct Star, direct Productions, 
Direct Digital and Bolloré Intermédia by Vivendi and Groupe Canal 
Plus, § 315.
199  Decision No 10-DCC-98 of 20 August 2010 on the acquisition 
of sole control of the assets of Tarmac Group by Eurovia, § 61 to 65.
200  See in particular the decisions No 09-DCC-35 of 6 August 2009 
on the acquisition of sole control of Cinq sur Cinq by SFR and No 
09-DCC-65 of 30 November 2009 relating to the acquisition of sole 
control of Tele2 Mobile by Omer Telecom Limited.
201  Case COMP/M.4854 – Tomtom/Tele Atlas of 14 May 2008.

competitor in the PND market, is largely protected against 
increases in the price of map databases by virtue of its long-
term contract with NAVTEQ, (…) This protection from 
foreclosure for Garmin will limit the profits that TomTom 
could capture on the downstream market if it engaged in 
input strategy”.

c) Potential competition

462. As in the analysis of unilateral effects, the role of entry 
barriers is also a critical part of the competitive assessment. 
Indeed, if entry barriers are low and entry at the upstream 
and/or downstream level is relatively easy, foreclosure of 
the markets concerned is rather unlikely. The Authority 
therefore takes into account the possibility that potential 
competitors might be able to challenge the market power of 
the new entity. The pressure exerted by possible competitors 
will be considered to exert actual constraint if entry is likely, 
timely and sufficient to deter or offset anticompetitive 
effects. . Entry barriers are analyzed on the basis of the 
principles developed starting in paragraphs 432 et seq. 
above202.

463. The existence of switching costs can notably play an 
important role, insofar as these switching costs have an 
impact on the ability of competitors to change suppliers or 
distributors. As such, in the Kronenbourg/CHR case, such 
switching costs were brought to light by the Council: “The 
weight of the beer contracts also limits the ability of CHR 
retailers to quickly change distributors and suppliers. The 
strong proportion of CHR that are bound to a brewer by a 
five-year beer contract was pointed out […] (approximately 
70 to 80%)”. In general terms, the degree of fluidity of the 
market is an important factor. This fluidity can notably be 
assessed by considering the duration of contracts in the 
sector in question, the renewal method for these contracts 
(automatic rollover or not), the possible penalties in case 
of early termination, etc.

d) Countervailing buyer power

464. When analyzing an operation’s vertical effects, the 
Authority also considers countervailing buyer power. 
Indeed, if buyers are powerful, they will be able to thwart a 
possible foreclosure strategy by the newly integrated under-
taking, for example by encouraging the development of new 
competitors. For example, if the clientele of a downstream 
undertaking takes full advantage of the offer of a range 
of products (notably different brands), this undertaking 
will have to maintain diversified supplies from its various 
upstream suppliers.

465. For example, in the Saint-Gobain / BPB case203, the 
Commission considered that distribution networks such 
as Point P had to provide their clientele with a very broad 
range of products and, as such, Point P would not be able 

202  For examples of regulatory or technical, barriers see in par-
ticular Decision No 09-DCC-54 of 16 October 2009 relating to the 
taking of exclusive control of the society Novatrans SA by Transport 
et Logistique Partenaires SA, § 108 et seq.
203  Case COMP/M.3943 - SAINT-GOBAIN / BPB of 9 Novem-
ber 2005.
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to limit its range of plaster-based products to those of BPB. 
In the Colas/ Spie Rail decision204, the activity of Emofer, a 
subsidiary of Spie Rail active in the market for the produc-
tion and marketing of concrete cross ties, was dependent on 
purchases from the market’s main principal, RFF/SNCF, 
that had no interest in losing the benefit of its monopsony 
position and in depending only on a single supplier.

e) Foreclosure scenarios

466. Besides market characteristics, the Authority also 
concretely analyses the probability of the adoption of 
foreclosure strategies by the new entity, by considering both 
the incentives for the adoption of such behavior as well as 
factors that will serve to decrease and even eliminate such 
incentives, including the possibly illegal nature of such 
behavior. To begin with, the aim is to demonstrate that 
the vertically integrated undertaking resulting from the 
operation will be encouraged to foreclose the market. This 
inducement depends on the profitability of the foreclosure.

467. As such, in the case of input foreclosure, a decrease 
of sales of inputs to the downstream competitors has in a 
first phase negative effects on the new entity’s profitability. 
However, later on, the new entity may benefit from the 
declining sales of its downstream competitors as a result 
of deteriorated quality, higher costs or a lack of available 
inputs, and may increase the price invoiced to consumers or 
increase its market share at the downstream level. Thus, in its 
decision in the Eurovia/Tarmac case, the Authority stressed 
that in the areas on which the new entity held strong posi-
tions on the aggregates markets, and insofar as alternative 
sources of supply were insufficient, an increase in its prices 
or a limitation of quantities of aggregates offered would not 
result in a decrease of the margin achieved upstream by the 
new entity but would harm competition on the downstream 
markets of bituminous asphalts and road works by reducing 
or making more expensive their supply of aggregates205.

468. In the case of foreclosure of access to outlets or 
customer foreclosure, ceasing to purchase supplies from 
upstream competitors may entail the extra costs or a 
decrease in its downstream sales for the new entity, which 
must be put into a context of expected gains upstream. Those 
gains will be such that the competitors on the upstream 
market will be forced to propose a less attractive offer, e.g. 
because they must recover the high fixed costs on a smaller 
number of customers, or in the extreme competitors will 
be forced to exit the market concerned.

469. Various factors can therefore hamper the new entity’s 
incentives to foreclose its competitors. In particular, an 
important element is the level of profits and therefore of 
margins generated upstream and downstream. Indeed, it is 
unlikely that a company will consent to significant losses 
in a market in which it generates high margins in order to 

204  Letter from the Minister for the Economy, C2008-103 of 28 
October 2008 to the board of the Compagnie Fruitière de Paris SAS, 
relative to a merger in the fruit and vegetable sector.
205  Decision No 10-DCC-98 of 20 August 2010 on the acquisition 
of sole control of the assets of the Tarmac Group by Eurovia.

increase its market share in a market where the margins 
are low.

470. Moreover, when demand shifts away from the down-
stream competitors, it is necessary to determine what share 
of this demand will be diverted to the new entity. This share 
will notably depend on the new entity’s available capacities, 
on the degree of substitutability that exists between the new 
entity’s products and those of the remaining competitors, 
etc. As such, in the aforesaid Saint-Gobain / BPB case, 
given that it would have been difficult for Saint-Gobain 
to increase its distribution capacity, it was considered as 
rather improbable that BPB, the main supplier of gypsum 
plasterboard to the United Kingdom, would reduce its 
deliveries to Saint-Gobain’s competing distributors.

471. The diversity of the available product ranges is also 
likely to have an impact on the profitability of new entity’s 
strategy. 

472. Moreover, the new vertically integrated entity also has 
an interest in to selling off all its production. As such, in the 
Lafarge / Blue Circle case206, the Commission considered 
that it was not possible for Lafarge, a major actor in the 
downstream concrete market in England, to hoard all of the 
very significant production of Blue Circle to the detriment 
of its competitors207. 

473. In support of its analysis, the Authority can also 
consider the type of strategy and the behavior that have 
been adopted in the past by the merging parties. Strategic 
internal documents can also cast a light on the envisaged 
strategies. In its GE / Commission ruling208, the CFI 
indicated that: “That said, convincing evidence could, in 
principle, consist of documents attesting to the settled 
intention of the board of directors of the applicant and/or 
Honeywell to exploit commercially the strength of GECAS 
and GE Capital on the avionics and non-avionics markets 
after the merger, in the same manner as described above 
in relation to the market for large commercial jet aircraft 
engines, or an economic assessment showing that such 
behavior would objectively have been in the merged entity’s 
commercial interests”. As such, in the Havas/Compagnie 
Générale des Eaux case209, the Council based its analysis 
on the minutes of a board of directors meeting.

474. Finally, in the aforesaid Tetra Laval / Commission210 
and GE / Commission cases, the CFI recalled that the 
competition authority was required, as part of its assessment, 
to consider the potential dissuasive effect of the possible 

206  Case COMP/M.1874 – LAFARGE / BLUE CIRCLE of 7 
April 2000.
207  Letter from the Minister for the Economy, C2008-103 / of 28 
October 2008 to the board of the Compagnie Fruitière de Paris SAS 
company, relative to a merger in the fruit and vegetable sector.
208  Ruling of the Court of First Instance of the European Com-
munities T-210/01, General Electric / Commission of 14 December 
2005.
209  Competition Council opinion 98-A-14 of 31 August 1998 rel-
ative to the merger-absorption of Havas by the Compagnie Générale 
des Eaux.
210  Ruling of the Court of First Instance of the European Commu-
nities T-05/02, Tetra Laval / Commission.
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clearly illegal or very probably illegal nature of foreclosure 
strategies with regard to Community and national law: 
“the Commission must, in principle, take into account 
the potentially unlawful, and thus sanctionable, nature 
of certain conduct as a factor which might diminish, or 
even eliminate, incentives for an undertaking to engage 
in particular conduct”211. However, the Authority will 
consider this case law relative to the expected benefits of 
the preventive nature of the merger control.

475. The efficiency gains resulting from a vertical merger 
must also be taken into account in the overall analysis of 
the merger’s effects, provided that they a portion of these 
gains are passed on to consumers, that these gains are 
merger-specific and verifiable. Efficiency gains are analyzed 
according to the principles developed in section L below.

F. NON-COORDINATED EFFECTS IN 
CONGLOMERATE MERGERS

1. Nature of these effects

476. A merger has conglomerate effects when the new 
entity extends or strengthens its presence in several markets 
when the connection between these markets may allow 
it to increase its leverage effect212 (excluding cases of 
markets located upstream and downstream of one another, 
cf. Vertical effects). The associative links between the 
markets concerned may, inter alia, arise from the fact that 
products belong to the same range or the existence of brands 
generating a certain degree of differentiation between the 
products of the parties to the operation.

477. A conglomerate merger generally opens up the possi-
bility of developing synergies between the various entities 
within the group. Some of these synergies can be beneficial 
to competition, in the sense that, by increasing the overall 
production efficiency, they will bring about lower costs and 
lower prices which will favorable to end consumers213. The 
new entity can benefit from significant common fixed costs 
or from the complementary nature of several products and 
services. Conglomerate mergers can also generate consid-
erable savings, allow for greater compatibility between 
complementary components, or lead to the internalization 
of the positive effects that a price cut on one product will 
have on the sales of the complementary product (“cournot 
effect”) (see. Notably the present document’s section on the 
contributions to economic progress).

211  T210-01, CFI ruling of 14 December 2005, General Electric 
/ Commission. This case law followed on the Commission / Tetra 
Laval ruling from the CFI and on the appeal on points of law to the 
CJEC relative to this same case.
212  The notion of “exploitation by leverage” is currently used in 
competition law in order to designate the ability of a firm to increase 
its sales of one product on the market (the “tied market” or “bundled 
market”) by exploiting the strong market position of another product 
to which the first product is tied or bundled (the “tying market” or 
“market exerting leverage”).
213  Competition Council opinion 08-A-08 of 14 May 2008 relative 
to the acquisition of Zurflüh-Feller by Somfy in the sector of the sup-
ply of accessories for roller shutters.

478. Certain conglomerate mergers can nevertheless 
produce effects that will harm competition, when they serve 
to technically or commercially bind the sales of elements 
making up the grouping, such as to foreclose the market 
and evict competitors.

479. There are various ways of tying sales or bundling goods 
or services produced on distinct markets. As recalled by the 
general court214, one must distinguish: i) pure bundling, 
i.E. Tied sales as a result of a commercial policy imposing 
to purchase two or more products together; ii) technical 
bundling, i.E. Tied sales as a result of technical constraints; 
and iii) mixed bundling, i.E. The fact of selling several 
products together under better conditions than the ones 
proposed if the products were purchased separately.

480. The recourse to tied or bundled sales can provide an 
undertaking with the ability and motivation to exploit, 
through a leverage effect, its strong position in a market 
and thus to evict its competitors. Moreover, it is necessary 
to examine whether such behavior would have a significant 
harmful effect on competition, for example by ousting 
competitors from the market, or marginalizing them.

2. Criteria used by the authority

481. The guidelines on non-horizontal mergers215 recently 
published by the european commission provide, for the risks 
of foreclosure in conglomerate mergers, the same analytical 
framework as for vertical effects. The competition authority 
examines if the new entity would, after the merger, be able 
to foreclose its competitors, if it would be encouraged to 
do so, and if a foreclosure strategy would have a significant 
effect on the markets in question. In practice, these three 
constraints are closely linked.

482. The factors already mentioned in the previous sections 
(new entity’s market power, competitors” reaction capacities, 
entry barriers and buyers” countervailing power) are the 
subject of a specific adaptation relative to conglomerate 
effects.

483. As with vertical mergers, it is notably rather unlikely 
that the fact of holding a range of products or a portfolio 
of products will harm competition in one or more markets 
if the new entity does not have a strong position in one 
market, from which it would be able to play a leverage effect. 
The commission’s guidelines on non-horizontal mergers 
suggest “safe harbors” below market shares of 30% and a 
post-operation hhi below 2000216.

484. However, for the analysis of conglomerate effects, 
market power can also result from the fact of the parties 
owning one or several products, or one or several brands, 
that are considered by many customers to be particularly 
important, even essential, and that have few acceptable 

214  Case T-210/01 General Electric Company v Commission.
215  C2008/265/07 cited above
216  Decision No 12-DCC-101 of 23 July as well as the section III. 
B of the decision of the Competition Authority No. 12-DCC-100 of 
23 July 2012.
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substitutes as a result, for example, of the differentiation 
of the products or of the capacity constraints with which 
competitors are faced217. 

485. Moreover, a bundled or tied offer can only have an 
effect on competition within the markets concerned if a 
sufficient share of buyers is likely to be interested by the 
simultaneous purchase of the products in question218. 

486. The authority then studies the credibility of the tied 
sales scenarios in general electric v commission 219, the 
general court mentioned three types of evidence that are 
likely to support the probability of a tied sales scenario:

- Past behavior that could indicate that bundled sales had 
already been of interest to the undertaking. However, it is 
generally probable that such past behavior was noted in 
markets other than the ones that could be the subject of 
tied sales after the operation, which puts the scope of this 
behavior into perspective;

- Documents proving the acquiring undertaking’s intention 
to adopt such behavior;

. An economic study that demonstrates that such behavior 
would objectively be in the merged entity’s commercial 
interests.

487. This last type of evidence is based on a study of the 
profitability of a tied sales strategy. In terms of gains, such 
a strategy could make it possible to protect sales on the 
tying market, while developing sales in the tied market. The 
gains can result from increased market shares or from an 
increase in prices220. In terms of costs, one must consider 
the discounts intended to promote bundled sales, as well as, 
possibly, the decline of sales due to the loss of customers not 
interested by the tied offer. For its part, the implementation 
of a product technical integration (technical bundled sales) 
results in development costs.

488. As is the case with vertical effects, it is rather unlikely 
that the new entity will run the risk of losing sales in a 
very profitable market in order to develop its position in a 
less profitable market. For example, in the aforesaid somfy 
/ zurflüh-feller opinion, the council indicated that the 
foreclosure strategies that would lead to decreased engine 
sales would not be very credible in view of the relative prices 
of engines and other components.

217  Competition Council Opinion No. 98-A-09 of July 29, 1998 
on the planned acquisition by The Coca-Cola Company of all of the 
assets of the Pernod Ricard Group relating to the drink brand Oran-
gina; and Opinion 08-A-08 of 14 May 2008 on the acquisition of 
Zurflüh-Feller by Somfy in the sector of the supply of accessories 
for roller shutters.
218  See in particular the decision No 12-DCC-154 of 7 November 
2012 on the acquisition of sole control of the assets of SeaFrance by 
Groupe Eurotunnel, § 73 et seq.
219  Case T-210-01, CFI ruling of 14 December 2005, General 
Electric v Commission.
220  Decision No 12-DCC-101 of 23 July 2012 on the acquisition 
of sole control of the companies Direct 8, Direct Star, direct Produc-
tions, Direct Digital and Bolloré Intermédia by Vivendi and Groupe 
Canal Plus, § 220 to 262

489. The authority also examines the degree to which 
competitors are likely to offer as complete a range of prod-
ucts or as attractive a range of brands221. 

490. The authority also outlines strategies implemented by 
customers in order to diversify and secure their supplies. As 
such, in its first opinion on the seb / moulinex merger222, 
the council performed an in-depth analysis of the counter-
weight represented by mass retail distribution relative to its 
suppliers, while notably focusing on the strong concentra-
tion of mass retail distribution in france and the purchasing 
power that is provided to undertakings, which resulted in a 
strong negotiating power of distributors relative to suppliers, 
as well as the desire of distributors to diversify their supply 
sources when faced with a supplier’s growing market shares.

491. Finally, as mentioned in the previous section on vertical 
effects, the competition authority takes into account the 
clearly illegal or very probably illegal character of the 
strategy used by the merged entity in order to assess its 
probability.

G. OTHER CASES OF NON-COORDINATED 
EFFECTS: EXIT OF A POTENTIAL COMPETITOR

492. Even when no horizontal overlap results from a merger, 
it may nevertheless harm competition on one or more 
markets insofar as even the target that did not operate in 
the same market as that of the acquiring undertaking could 
have easily entered the markets of the acquiring undertaking 
and thus exerted competitive pressure.

493. For the Authority to consider the exit of a potential 
competitor as an anticompetitive effect, two conditions 
must be met:

- the potential competitor must already be appreciably 
constrain the behaviour of other undertakings, or there 
must be a high probability that this competitor will become 
a strong competitive force,

- the number of other potential competitors capable 
of maintaining adequate competitive pressure after the 
completion of the merger must be sufficient.

494. In practice, this characterization of a risk to competi-
tion is relatively rare. For example, in the opinion relative to 
the joint acquisition of control of the Delaroche company 
by Est Républicain and the Banque Fédérative du Crédit 
Mutuel223, the Council rejected the hypothesis that the exit 
of Delaroche would harm competition as a result of the exit 
of a potential competitor: “Several elements nevertheless 
lead to the opinion that the Delaroche company is not a 

221  Decision No11-DCC-104 of 4 July 2011 on the acquisition of 
sole control of FIMA by the Société Financière de Turenne Lafayette, 
§ 23 and 24 and Minister’s letter No C2003-41, Johnson / Bayer, of 
11 March 2003.
222  Competition Council Opinion No 02-A-07 of 15 May 2002.
223  Competition Council Opinion 07-A-09 of 2 August 2007 rela-
tive to the joint acquisition of control of Delaroche by L’Est Répub-
licain and the Banque Fédérative du Crédit Mutuel, a subsidiary of 
the Crédit Mutuel Centre Est Europe.
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potential competitor for the titles of the Est Républicain 
or of the BFCM on the daily regional press markets. As 
it did in its previously mentioned opinion n° 05-A-18, 
SIPA / Socpresse, the Council pointed out the crisis being 
exchanged by the press sector, in particular the daily regional 
press. The “severity of the crisis being experienced by the 
press of general information” has since then also been 
pointed out in the Lancelot report. In part, this crisis 
originates in profound changes to society and in the appear-
ance of new media that are in step with these changes. 
Under these conditions, the efforts of the daily regional 
press have been more devoted to shoring up the decline 
of its readership than to conquering new distribution 
territories. Moreover, for the entire daily regional press, in 
the recent period we note no attempted incursion by a title 
outside of its historical market: on the contrary, the trend 
is concentration in order to meet the need for the sector’s 
restructuring. Groups are also focusing on the diversification 
of their activities. Secondly, in its SIPA/Socpresse opinion, 
the Council took note of the reader’s attachments to “his” 
daily regional press title in particular. The penetration of 
a new title would therefore require significant advertising 
investments. Finally, in this specific case, the deterioration 
of the financial situation of the Delaroche company would 
not have allowed it to carry out such an expansion strategy”

495. On the other hand, the anticompetitive effect resulting 
from the exit of a potential competitor has been pointed 
out in several decisions from the Commission. For example, 
in the Air Liquid/BOC case224, the Commission’s analysis 
focused on the elimination of a potential competitor 
resulting from the merger between BOC, present in the 
bulk gas and gas in bottles markets in the United Kingdom 
and Ireland, and Air Liquide, which supplied the same 
products in other European countries but was not active 
in the United Kingdom and Ireland. The Commission 
considered that Air Liquide was the only major producer 
of industrial gas that might potentially penetrate these 
markets. It attributed the absence of Air Liquide from the 
British market to a strategic decision that could be reversed 
at any time, rather than an objective factor that could limit 
the ability of Air Liquide to supply these countries with 
bulk and bottled gas. Moreover, the Commission also 
considered that BOC was a potential competitor of Air 
Liquide in continental Europe even though BOC had 
recently sold its business in continental Europe to Air 
Liquide.

496. In its Telia / Telenor decision225, the Commission 
considered the merging parties represented for one another 
the most credible and significant potential competitor in 
the national telecommunications market, with Telia being 
present in Sweden and Telenor in Norway. Even though 
other companies had the technical capacities to enter 
the Swedish and Norwegian markets, the Commission 
considered that none of the others were as well placed to 
do so as Telia and Telenor.

224  Commission decision in case IV/M.1630 - Air Liquid/BOC, 
recital 201 et seq.
225  Commission decision 2001/98/EC in case IV/M.1439 - Telia/
Telenor.

497. In its EDF/EnBW decision226, the Commission 
considered that EnBW was one of the undertakings best 
placed in strategic terms in order to penetrate the French 
electricity market, and that it would have been strongly 
encouraged to enter the French market notwithstanding 
the merger. The Commission also considered that the 
merger provided EDF with the possibility of countering the 
penetration into the French market by German intercon-
nection undertakings by means of launching reprisals on the 
German market, and therefore decreasing the competitive 
pressure exerted by German companies, including EnBW, 
on the French market.

498. In the three above-mentioned decisions, the operations 
were finally authorized by the Commission, subject to the 
implementation of commitments intended to strengthen 
the credibility of the potential competitors remaining in 
the market. These commitments involved the divestiture of 
assets or obligations to grant access to essential infrastruc-
tures for interested competitors.

H. OTHER CASES OF NON COORDINATED 
EFFECTS: CREATION OR STRENGTHENING OF 
PURCHASING POWER

499. A concentration can strengthen the created undertak-
ing’s purchasing power to an extent that its suppliers will be 
placed in a position of economic dependency. This case of 
an anticompetitive effect is specifically targeted by Article 
L. 430-6 of the Commercial Code.

500. This type of examination is notably carried out for 
operations occurring in mass retail distribution sectors. The 
European Commission therefore analyzed, in the Rewe / 
Meinl case227, the dependency of suppliers relative to the 
Rewe / Meinl purchasing pool. Indeed, some economic 
models show that above a certain “threat threshold”, which 
is a function of the share that this outlet represents amongst 
all of the supplier’s sales, the distributor can, by stopping 
its purchases, more or less quickly push its supplier into a 
very difficult financial situation, even towards bankruptcy. 
The level of this threshold is not set ex ante and depends 
on a great number of parameters that are specific to the 
sectors concerned, to the structure and financial situation 
of the undertakings, and especially to the existence or cost 
of possible alternative solutions.

501. The Minister of the Economy also pointed out the 
risk of the creation or strengthening of buying power as 
the result of a merger in the meat sector: “At the end of 
the operation, the new entity will have strong positions 
relative to purchase of live cattle (excluding veal) in the 
northern zone of France, irrespective of the slaughterhouse 
and size of the trade area in question. As the alternative 
offer for slaughter in this zone is limited and the costs 
and timeframes for building a slaughterhouse are very 
significant (estimated at more than two years and nearly 

226  Commission decision 2002/164/EC case COMP/M.1853 - 
EDF/EnBW.
227  Commission decision COMP/M.1221 – Rewe/ Meinl of 3 
February 1999
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€40 million), the risks of the creation of purchasing power 
at the end of the operation, that would place cattle suppliers 
in a position of economic dependency, cannot be set aside”. 
Commitments were therefore negotiated relative to the sale 
of slaughterhouses228.

502. In and of itself, economic dependency does not 
constitute an anticompetitive effect unless it has an effect 
on the competition within a market and, finally, on the 
consumer surplus, and not only on a supplier, given that the 
objective of the competition authorities is not to protect a 
undertaking per se, whether it is a competitor, customer 
or supplier. However, the strengthening of buying power, 
as a general rule, tends to take place for the benefit of 
consumers, provided that this buying power does not affect 
the upstream and downstream structures in the markets.

503. But insofar as it can decrease financial capacities, or 
the research and innovation capacities of certain actors, 
and eventually prompt them to leave the market, which 
reduces competition, the strengthening of dependency 
can harm competition in a market. In particular when its 
corollary or its origin is an increase of purchasing power 
in the downstream market, it is rather unlikely that the 
increased purchasing power in the hands of the new entity 
may offset the reduced competition ascertained in the 
downstream market. It may even further reduce the down-
stream competitive intensity.

504. These effects must be appreciated on a case-by-case 
basis, depending on the characteristics of each channel, in 
order to clarify the impact of a possible economic depen-
dency. An excessively general application could lead certain 
buyers or users of subcontracting to ex-ante relinquish 
certain economic relations, which could generate problems 
by preventing certain small undertakings from accessing 
either the upstream mass retail distribution markets or the 
subcontracting from major manufacturers.

I. COORDINATED EFFECTS

1. Nature of these effects

505. The concentration can also modify the nature of 
competition in the market such that undertakings that, until 
then, had not been coordinating their behavior, are much 
more likely to do so or, if they were already coordinating 
their behavior, can do so more easily. Coordinated effects 
arise from the creation or strengthening of a collective 
dominant position or of a collusive oligopoly, with the 
operation increasing the incentives and ability of undertak-
ings present in the market to tacitly maintain a collusive 
balance. The coordination in this case is “tacit” rather than 
“express”, with each undertaking being supposed to continue 
behaving in an independent manner, on the basis of its 
own interests.

506. Such effects are possible when, in an oligopolistic 
market or a highly concentrated market, a merger operation 
has the result that, while being aware of common interests, 

228  Minister’s decision C2008-100 of 17 February 2009.

each member of the oligopoly in question would consider 
it possible, economically rational and therefore preferable 
to adopt, over the long term, the same policy within the 
market in an effort to sell at supra-competitive prices, 
without having to enter into an agreement or making use 
of concerted practices according to the terms of articles 
l. 420-1 Of the commercial code or 101 tfeu229, without 
the current or potential competitors, to say nothing of 
customers and consumers, being able to react in an effective 
manner.

2. Criteria used by the authority

507. In the airtours ruling230158, the cfi identified three 
necessary conditions for the purposes of assessing coordi-
nated effects during a merger operation:

- “First, each member of the dominant oligopoly must have 
the ability to know how the other members are behaving 
in order to monitor whether or not they are adopting the 
common policy. [As the commission expressly admits], it is 
not enough for each member of the dominant oligopoly to 
be aware that interdependent market conduct is profitable 
for all of them but each member must also have a means of 
knowing whether the other operators are adopting the same 
strategy and whether they are maintaining it. There must, 
therefore, be sufficient market transparency for all members 
of the dominant oligopoly to be aware, sufficiently precisely 
and quickly, of the way in which the other members’ market 
conduct is evolving;” (detection condition).

- “Second, the situation of tacit coordination must be 
sustainable over time, that is to say, there must be an incen-
tive not to depart from the common policy on the market. 
[As the commission observes], it is only if all the members 
of the dominant oligopoly maintain the parallel conduct 
that all can benefit. The notion of retaliation in respect of 
conduct deviating from the common policy is thus inherent 
in this condition. [Here, the parties share the idea that] for 
a situation of collective dominance to be viable, there must 
be adequate deterrents to ensure that there is a long-term 
incentive in not departing from the common policy, which 
means that each member of the dominant oligopoly must 
be aware that highly competitive action on its part designed 
to increase its market share would provoke identical action 
by the others, so that it would derive no benefit from its 
initiative (see, along these lines, the above-mentioned 
gencor / commission ruling, 276);” (sustainability condition)

. “Third, in order to establish, with legal sufficiency, the 
existence of a collective dominant position, the commission 
must also establish that the foreseeable reaction of current 
and future competitors, as well as of consumers, would not 
jeopardize the results expected from the common policy.” 
(No-challenge condition)

229  See ECJ, ruling of 31 March 1998, France and others v Com-
mission, “Kali & Salz”, C-68/94 and C-30/95.
230  Case T-342/99, Airtours plc. V Commission, 6 June 2002, 
point 62.
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508. These three criteria were reiterated by the council of 
state in the fiducial decision of 31 july 2009231: “considering 
that the behavior of operators in an oligopolistic situation 
within a market can, in the absence of any formal coordina-
tion, be implicitly coordinated, such that the power of 
these operators in the market is increased, notably to the 
detriment of consumers; that the identification of such a 
dominant position presupposes that, given various indica-
tors and evidence that must be identified, it would appear 
that each of the oligopoly members must be made aware, 
sufficiently precisely and quickly, of the way in which the 
other members’ conduct is evolving, that there are credible 
threats of retaliation in case of deviation from the policy 
implicitly approved by everyone, and that the foreseeable 
reactions of consumers and current or potential competitors 
of the oligopoly would not be sufficient to jeopardize the 
results expected from the tacit collusion”.

509. The ecj confirmed the analysis of the airtours ruling 
in the impala ruling232. It stressed further that such coor-
dination was only possible if the undertakings were able 
to understand the common objective and the means for 
reaching it and specified the link between this “condi-
tion of understanding” and the three conditions recalled 
above: “such tacit coordination is more likely to emerge if 
competitors can easily arrive at a common perception as to 
how the coordination should work, and, in particular, of the 
parameters that lend themselves to being a focal point of the 
proposed coordination. Unless they can form a shared tacit 
understanding of the terms of the coordination, competitors 
might resort to practices that are prohibited by article 81 ec 
in order to be able to adopt a common policy on the market. 
Moreover, having regard to the temptation which may exist 
for each participant in a tacit coordination to depart from 
it in order to increase its short-term profit, it is necessary 
to determine whether such coordination is sustainable. In 
that regard, the coordinating undertakings must be able 
to monitor to a sufficient degree whether the terms of the 
coordination are being adhered to. There must therefore 
be sufficient market transparency for each undertaking 
concerned to be aware, sufficiently precisely and quickly, of 
the way in which the market conduct of each of the other 
participants in the coordination is evolving. Furthermore, 
discipline requires that there be some form of credible 
deterrent mechanism that can come into play if deviation 
is detected. In addition, the reactions of outsiders, such 
as current or future competitors, and also the reactions of 
customers, should not be such as to jeopardize the results 
expected from the coordination.”

510. The court’s ruling also included a warning: “in applying 
those criteria, it is necessary to avoid a mechanical approach 
involving the separate verification of each of those criteria 
taken in isolation, while taking no account of the overall 
economic mechanism of a hypothetical tacit coordination”. 
A coherent approach to the criteria concerned could be 
encouraged by identification of a tacit coordination scenario 
(common policy relative to price discrepancies or their 

231  Council of State, Fiducial Audit and Fiducial Expertise 
n°305903 of 31 July 2009.
232  Case C-430/06, IMPALA, 10 July 2008

evolution, on the level of production capacities or market 
shares, or on the distribution of clientele types, geographical 
zones or invitations to tender).

511. In its analysis of coordinated effects, the authority relies 
on all of the elements that may serve to cast a light on the 
operation’s effects on the functioning of markets.

A) common understanding condition

512. It is all the more reasonable to anticipate a coordina-
tion of behavior within a market when it is simple for the 
undertakings concerned to reach a common appreciation 
of the operating provisions of the coordination. To this end, 
the undertakings must share a common view that consists 
of strategies that can be considered as compliant with the 
common behavioral policy, as well as those that are not. The 
probability of a mutual understanding emerging is therefore 
greater when the market and its background are stable and 
not complex. Thus, in its analysis of coordinated effects, the 
authority notably considers the following elements:

. The number of market operators: it is easier to agree upon 
the coordination details when the number of potential 
participants is low;

. Symmetry in the market: a common definition of how 
a coordination should work is easier to reach when the 
undertakings concerned are similar. Symmetry can notably 
exist on the level of the cost structure, market shares, 
production capacities or degree of vertical integration233. 

. Homogeneity of the product: a price coordination agree-
ment is easier to implement if it relates to homogeneous 
products. When the products are strongly differentiated, 
coordination is threatened by the dispersion of price levels. 
In the above-mentioned case, the commission noted that 
the high degree of homogeneity of fuels was likely to 
simplify the tacit coordination of price policies234;

. Stability of demand: strong fluctuations in demand 
constantly modify the extent of the incentives to deviate, 
and require members of the oligopoly to constantly adjust 
the provisions of the coordination. On the contrary, stable 
demand facilitates the emergence of a common and lasting 
policy;

. Importance of innovation: as innovation is a source of 
instability, a market with little innovation provides fertile 
ground for the emergence of a common view that consists 
of coordination conditions. In its alcoa / british aluminium 
decision235 the commission found that the degree of 

233  For example, in Decision No 12-DCC-154 of 7 November 
2012 on the acquisition of sole control of the assets of SeaFrance by 
Groupe Eurotunnel, the Authority considered that the asymmetry of 
market share and of cost structures made the emergence of coordinat-
ed behavior unlikely post-merger, § 108 to 111.
234  For example, in the decision of 29 September 1999, No. IV/
M1383, Exxon/Mobil, the Commission noted that the degree of ho-
mogeneity of high fuels was likely to simplify the tacit coordination 
of pricing policies.
235  Commission Decision COMP/M.2111 - Alcoa/British Alumi-
num of 27 October 2000
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technological innovation in the flat rolled aluminum market 
used in the aerospace industry contributes to making the 
appearance of coordinated effects rather unlikely.

513. The complexity and instability of the economic back-
ground in which the coordination is taking place can 
sometimes be overcome by the undertakings concerned, 
notably thanks to:

- The existence of structural links: such links bring together 
the interests of oligopolists and thereby encourage the 
convergence of their respective views as to the coordina-
tion provisions. Moreover, these links facilitate informa-
tion exchanges. In the electricity sector, the commission 
therefore considered, in its veba/viag decision236, that the 
presence of crossed shareholdings could encourage the 
adoption of coordinated behavior;

- The existence of common pricing rules: these rules (that 
can take the shape of reference prices, for example) consti-
tute a series of focal points that make it easier to adopt 
coordinated strategies;

. Access to market data: the different information that 
oligopolists can obtain and exchange, notably on the evolu-
tion of demand or of prices, for example through observato-
ries or professional associations, encourages the existence of 
a common policy. The publication of ex- refinery fuel prices 
(by organizations such as platt’s) but also at all other points 
in the distribution chain right up to the marketing at the 
level of the petrol station is considered, in the commission’s 
exxon / mobil decision237 to be a factor that encourages 
coordination.

B) detection condition

514. In order for undertakings to be able to efficiently 
coordinate their behavior, they must be able to monitor the 
operation of the market in which they are working. Indeed, 
the market’s transparency must be such that each of the 
collusive oligopoly’s members can timely:

- Observe the strategy implemented by its partners;

- Assess whether or not unexpected behavior actually 
constitutes a violation of the common policy.

515. The market’s transparency is assessed relative to an 
identified coordination scenario. The following aspects can 
notably be taken into account:

- Homogeneity of the products: a change to the price 
strategy used by a undertaking involved in a collusive 
oligopoly can be justified by the degree of differentiation 
of the products that it distributes, relative to the oligopoly’s 
other members. In this case, it is more difficult to efficiently 
detect a possible deviation. Moreover, in case of strong 
differentiation, violation of the common policy is less 

236  Commission decision in case COMP/M.1673 - VEBA/VIAG 
of 13 June 2000.
237  Cited above.

profitable: the deviating undertaking cannot hope to secure 
a very significant market share unless it considerably lowers 
its prices. For example, in its parallel analysis of the shell/
dea238 and bp/e.On cases, the commission stressed the 
homogeneous nature of ethylene carried via a pipeline;

- Access to market data: the information available to 
oligopolists (notably through professional associations), 
in particular relative to the evolution of demand or prices, 
facilitates the detection of deviant behaviour. In the upm-
kymmene/haindl case239, the commission stipulated that 
in the markets for newspaper paper and magazine paper 
that use wood, professional associations, such as cepiprint, 
contributed to the transparency of the aforesaid markets;

- Structural links: because they facilitate informational 
exchanges (which can, for example, relate to price or invest-
ment policies), the structural links possibly shared by 
oligopolists improve the degree to which each of them can 
verify the behavior of the others. For example, in decision 
07-d-13240 relative to the maritime transport sector, the 
competition council pointed out, in its analysis of a possible 
collective dominant position, the existence of “structural 
correlation links or factors”;

- Existence of a reduced clientele base: this can be a vector 
for the transmission of information from one competitor 
to another.

C) deterrence condition

516. For a coordination to be stable, possible deviations 
must be severely punished. The threats of reprisals in case 
of deviant behavior must be credible (once the devia-
tion has been detected, there must be no doubt of their 
implementation) and sufficiently significant that it will 
be in the interests of each oligopolist to comply with the 
common policy.

517. Irrespective of the environment in which the coordina-
tion is operating, the existence of a credible punishment 
mechanism is always guaranteed by the simple return back 
to a competitive state. Thus the deterrent condition focuses 
not so much on retaliation, but rather on its deterrent 
power. Indeed, while the return to competitive behavior can 
constitute a sufficient threat in some cases, in other cases, 
more severe punishment will be needed in order to ensure 
the stability of the coordination. Economic theory241 has 
therefore shown that extremely strong punitive measures, 
resulting in negative profits for the undertakings concerned, 
applied over a finite period of time could prove to be more 

238  Commission decision No COMP/M.2389 - Shell/DEA and 
COMP/M.2533 BP/E. of 20 December 2001.
239  Commission decision COMP/M. 2498 - UPM-KYMMENE/
HAINDL of 21 November 2001.
240  Competition Council decision 07-D-13 of 6 April 2007.
241  See this point in the Articles: Abreu (1986), “Extremal Equi-
libria of Oligopolistic Supergames”, Journal of Economic Theory, 
39:191-225; Abreu (1988), “On the Theory of Infinitely Repeated 
Games with Discounting”, Econometrica 56:383-96 and Abreu, 
Pearce and Stacchetti (1986), “Optimal Cartel Equilibria with Moni-
toring”, Journal of Economic Theory, 39:251-69.
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efficient for maintaining coordinated practices than a simple 
return back to a competitive state.

518. The assessment of coordinated effects therefore focuses 
on the various elements that will make it possible to appraise 
the deterrent power of possible reprisals. The following are 
notably taken into account:

- Production capacities of the oligopolists: a surplus 
production capacity (or in certain cases, significant stocks) 
provides oligopolists with the necessary means for imple-
menting severe punishments, and consequently constitutes 
a powerful deterrent tool. However, the presence of excess 
capacities within undertakings can indicate asymmetry 
that could undermine the coordination’s stability. Indeed, 
an operator with surplus capacity is encouraged to deviate, 
which will be all the more profitable for it than what the 
other oligopolists will be able to do in order to punish it, 
lacking comparable production power.242

- The existence of multi-market contacts: when undertak-
ings simultaneously operate in several markets, a deviation 
in one of them can result in retaliation directed against the 
perpetrator in all the other markets. As such, multi-market 
contacts are likely to increase the severity of the punishment, 
and correspondingly the stability of the coordination. 
In the upm-kymmene/haindl and norske skog/parenco/
walsum cases243, the commission therefore estimated that 
the multi-market contacts of the parties could appreciably 
improve the stability of a coordination. It should neverthe-
less be noted that in the event of multiple contacts, if an 
oligopolist wishes to deviate within a market, it can also 
do so in all of the markets, thereby generating a much 
greater instantaneous profit. Multi-market contacts are 
consequently also able to increase incentives for deviation 
to the detriment of the coordination. The probability of 
the adoption of a common policy resulting from multiple 
contacts is therefore the subject of an assessment on a 
case- by-case basis;

- Timeliness of retaliation measures: a punishment is all the 
more efficient as it is applied quickly after the deviation. 
In this regard, a market in which transactions are few 
in number and widely spaced in time is a particularly 
encouraging incentive in favor of deviant behavior, since 
the punishment will not arrive until much later. Such a 
market is therefore not very favorable to the adoption of 
common strategies.

D) no-challenge condition

. For the coordination to be profitable for its member under-
takings, it must not be disturbed by the other incumbent 
or potential competitors in the market. The emergence or 
strengthening of coordinated effects therefore depends on 
the efficiency with which the policy can be challenged, both 

242  Notably see the Article by Comte, Jenny and Rey (2002), “Ca-
pacity Constraints, Mergers and Collusion.” European Economic 
Review. 46: 1-29.
243  Commission decision COMP/M.2498 - UPM-Kymmene/Hain-
dl and COMP/M.2499 - Norske Skog/Parenco/Walsum of 21 No-
vember 2001

by customers and competitors. As such, to assess a possible 
collective dominant position, the competition authority 
notably considers:

- Current state-of-play of competition: the presence, after 
the merger, of mavericks capable of significantly modifying 
the position of oligopoly members can severely hinder the 
stability of the coordination. In the veolia/transdev decision, 
the authority considered that the presence of the ratp, new 
entrant on the markets of transport outside the ile-de-
france region, would destabilize any possible coordination 
between keolis and the new post-merger entity244;

- Potential competition: potential competitors can also 
destabilize the coordination. However, the ability of these 
mavericks to enter the markets concerned is conditioned 
by the existence of entry barriers;

- Existence of countervailing buyer power: sufficiently 
powerful buyers can undermine the coordination between 
oligopolists by persuading one of them to deviate. As such, 
in the vena/viag case, the commission indicated that the 
absence of sufficiently significant purchasing power was 
likely to promote the emergence of coordinated behavior. 
The criteria for assessing purchasing power are the same 
as with regard to uncoordinated effects (cf. § 428 Above).

3. Analysis of coordinated effects specific to vertical and 
conglomerate concentrations

519. The commission’s guidelines relative to non-horizontal 
mergers stress that foreclosure, as it results in reducing the 
number of competitors, is likely to create conditions that 
are more favorable for coordination. Vertical integration 
can also modify the market transparency conditions and the 
incentives of the merged undertaking and its competitors. It 
can also have an effect on the efficiency of the surveillance 
and retaliation mechanisms. However, these effects are 
ambiguous.

520. For example, a non-vertically integrated supplier is less 
encouraged to lower its prices when dealing with integrated 
competitors. Indeed, integrated distributors will most likely 
continue to obtain supplies in-house (at least partially) 
even if a non-vertically integrated supplier proposes more 
advantageous conditions. As such, a vertical merger reduces 
the outlets available for non-vertically integrated suppliers, 
which correspondingly decreases their profits from devia-
tion and, consequently, their incentive to deviate. This effect 
of the decrease of outlets encourages tacit collusion.

521. On the other hand, integrated undertakings generally 
realize more profit than non- integrated undertakings 
during the retaliation phases. Indeed, even if, during such a 
phase, at one level of the value chain, prices come very close 
to costs, a vertically integrated undertaking can generate 
positive profits at another level of the chain. Such an 
undertaking is therefore less vulnerable to punishment 

244  Decision No 10-DCC-198 of 30 December 2010 on the creation 
of a joint venture by Veolia Environnement and the Caisse des dépôts 
et consignations, § 224 to 228.
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than a non- integrated undertaking. From this point of 
view, vertical integration reduces the possibilities of tacit 
collusion.

J. RISKS OF COORDINATION OF MOTHER 
COMPANIES

1. Nature of the effects

522. When two independent undertakings create a joint 
venture, the links now established between them could 
encourage them to coordinate their behavior, not only 
within the joint enterprise but also more broadly, in all of 
the markets in which parent companies and subsidiaries 
are present, by reinforcing information exchanges between 
them or by facilitating the understanding of common 
objectives. Merger control gives an opportunity to appraise 
these risks when a full-function joint venture is created 
(see above paragraph 55 et seq.). When this is not the case, 
such practices fall in the provisions of articles l. 420-1 
Of the commercial code and 101 tfeu. As such, when 
banques populaires and caisses d’épargne created a common 
subsidiary in the investment banking and financing sector, 
natixis, the minister verified that this operation ran no 
risk of bringing about coordination of the behavior of the 
two banking groups in the retail and commercial banking 
markets, including at local level245.

523. The way the effects on competition of the creation of 
a joint venture by two parent companies must be analyzed 
are reflected in the case est républicain/ bfcm / socpresse 
operation246, which was examined both by the minister and 
by the competition council. As recalled by the opinion of 
the council, national law does not provide for any specific 
test. The applicable test is therefore the general test that 
derives from article l. 430-6 Of the commercial code, 
intended to identify operations that “may harm competi-
tion, notably through the creation or strengthening of a 
dominant position or through the creation or strengthening 
of purchasing power that places suppliers in a situation of 
economic dependency” and that do not “make a sufficient 
contribution to economic progress to compensate for the 
anticompetitive effects”.

524. The situation in which the creation of a joint venture 
encourages the parent companies to coordinate their 
behavior in the markets where they both active could lead 
to establish that the resulting anticompetitive effect would 
be incompatible with the provisions of article l. 430-6, 
Irrespective of the shape of this coordination, whether it is 
express, under the meaning competition law, or tacit, under 
the meaning of decisional practice relative to collective 
dominant position. Indeed, it cannot be ruled out a priori 
that the creation of a joint venture might strengthen the 

245  Decision C2006-45 of 10 August 2006 of Minister of the 
Economy.
246  In particular, see the Minister’s decision C2007-27 of 28 Au-
gust 2007 and Competition Council opinion 07-A-09 of 2 August 
2007. For this operation, an initial decision to authorize the operation 
as provided by the Minister on 17 May 2006 (reference C2006-52) 
was cancelled by the Council of State in its decision of 31 January 
2007 (decision n° 294896 France Antilles).

structural ties between the parent companies, as their inter-
play would allow them to anticipate each other’s behavior, to 
align their strategies and to make their objectives converge, 
even if they do not necessarily engage in anticompetitive 
practices. If relevant, the structural characteristics of markets 
whose background would favor an express agreement can 
also be taken into account to assess the likelihood of the 
creation or strengthening of a collective dominant position. 
However, the analysis of this latter risk also implies that 
the reaction of other competitors must also be taken into 
account.

525. Such a harmful effect on competition can more 
easily be envisaged if the parent companies and common 
subsidiary operate in the same markets. It cannot be ruled 
out a priori even when the parent companies operate in 
different market from that of the common subsidiary, as 
multi-market contacts between undertakings are also likely 
to facilitate the coordination of their behavior. This risk of 
coordination between parents linked to the creation of a 
joint undertaking must be distinguished from the non-
coordinated effects of such an operation, associated with 
the addition of activities within the joint venture itself and 
the addition of activities between the joint undertaking 
and each of the parent companies who exert a decisive 
influence on it247. 

2. Criteria used by the authority

526. In compliance with the decisional practice of the 
european commission, that inspired that of national compe-
tition authorities, the risks of coordination between parent 
companies when creating a joint venture are analyzed on 
the basis of three cumulative criteria:

- There must be a causal link between the creation of the 
joint venture creation and the creation or strengthening of 
the risks of coordination of the parent companies

- The coordination must be plausible, i.E. It must be possible 
and must be in the interest for the parent companies;

- This coordination must have an appreciable effect on 
competition.

A) causal link

527. A causal link can be established if the joint venture’s 
activity is of essential importance for the markets in which 
both parent companies operate. However, it cannot be ruled 
out, in certain cases, that other factors may be behind the 
increased interdependency between the parent companies.

528. For example, in the above-mentioned decision relative 
to the creation of natixis248, the minister considered that 
the creation of natixis was such as to create the condi-
tions for coordination between its parent companies on 

247  E.g. Decision No 09-DCC-91 of 24 December 2009 on the 
acquisition of joint control of Nutréa, Peigne, UCA, Couvoirs de 
Cléden and Univol and by the groups Coopagri Bretagne and Terre-
na, and in particular points 30 to 32.
248  See the Minister’s decision C2006-45 of 10 August 2006.
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certain markets. The analysis brought to light that the 
natixis products were an essential production factor within 
the activities of the parent companies on several of their 
markets. However, the minister also indicated that “with 
regard to the general organization of the entity consisting of 
natixis and its parent companies, the investigation indicates 
that the banking networks will generally be involved as 
bringing in new business for banking products and services 
whose production will be centralized on the level of natixis. 
As such, their compensation will take the shape of fees. 
Consequently, the fact that the two networks share the same 
production platform and will be proposed the same fees for 
the business brought to natixis may be such as to lead to a 
convergence of their behavior on the market”.

529. On the contrary, in the second examination of the est 
républicain / bfcm / socpresse concentration, the minister 
and the competition council considered that the causal link 
was not established, after having noted that there was little 
interaction between the markets in which the joint venture 
ebra was active and those in which the two parent compa-
nies were competing, and thus that it was unlikely that 
ebra will be the avenue for information exchanges between 
the two shareholders relative to their respective activities. 
They added that the financial links existing between ebra 
and its parent companies were not such as to increase the 
interdependency between its parent companies.

B) conditions of plausibility and appreciable effect

530. The plausibility and appreciable effect criteria are 
closely linked: the coordination of policies will be all the 
more plausible if it is profitable, and will therefore have 
an appreciable effect on the markets. The appraisal of 
these effects is based on an analysis of the state-of-play of 
competition in the markets in which the parent companies 
are competing and in which they could coordinate their 
behavior.

531. The coordination between parent companies of a 
joint venture will be all the more plausible as the parent 
companies can easily reach a common appreciation of the 
provisions for the operation of the coordination, and if the 
existence of a joint venture will allow them to easily monitor 
one another. Its effect will be all the more appreciable as 
the parent companies hold strong positions in the markets 
concerned and as the common policy cannot be efficiently 
challenged by customers or by competitors.

532. These criteria align with the ones used to assess the 
probability of the creation or strengthening of a collective 
dominant position. The council of state confirmed this 
reasoning in the ruling of 27 june 2007. This ruling was 
rendered upon the complaint lodged by m6, in which it 
held that the creation of a joint venture by tf1 and ab had 
an anticompetitive effect and it likened the risk of coordina-
tion to that of the creation or strengthening of a collective 
dominant position. The ruling provides:

“On the risks of coordination between the companies tf1 
and ab

Whereas the minister was required to examine, as part of 
the procedure anticipated in articles l. 430-1 Et seq of the 
french code of commercial law (code de commerce), if the 
joint operation to purchase the tmc company that had been 
referred to him was such as to create a risk of coordination 
of the behavior of the parent companies in the markets 
concerned, the documents in the file indicate that on the 
date when the minister took the contested decision and 
given, firstly, the very active competition in the markets 
for the operation and marketing of theme-based channels 
and of the purchase of broadcast rights, and secondly the 
commitments undertaken by the companies tf1 and ab with 
regard to televised advertising, the operation in question 
did not, in and of itself, create or strengthen a collective 
dominant position for these companies; that, if the behavior 
of these two companies subsequently brings such risks to 
light, it will be the responsibility of the competition authori-
ties to implement, if relevant, the appropriate procedures” 
[emphasis added].

533. To begin with, the examination by the authority focuses 
on the market shares of the parent companies, since the risk 
of an anticompetitive effect can, in many cases, be ruled out 
if these market shares are low249. However, the risks of an 
anticompetitive effect cannot, in a given market, be set aside 
a priori for the only reason that the parent companies (or 
only one of them) have low or non-existent market shares 
in case parent companies plan to enter this market250.

534. When the positions of the parent companies are not 
weak enough to rule out risks of coordinated effects the 
authority also considers all other legal and factual elements 
that will help determine if the coordination of the parent 
companies is plausible and whether it will have an appre-
ciable effect. In particular, the authority can check various 
factors such as symmetry between the parent companies, 
homogeneity of their products, stability of demand, innova-
tion pace in the sector, existence of common pricing rules 
and even the possibility for each parent company to access 
information regarding the other parent company, notably as 
a result of the creation or strengthening of a joint venture. 
Moreover, the authority assesses whether or not current or 
potential competitors may constrain the parent companies 
and the countervailing buyer power of their customers.

K. ANCILLARY RESTRAINTS

535. Council Regulation (EC) n° 139/2004 of 20 January 
2004 on the control of concentrations between undertakings 
(the EC Merger Regulation) (1) indicates, in Article 6(1)
((b), second sub-paragraph, as well as in Article 8(1), second 
sub-paragraph, an in Article 8(2), third sub-paragraph, 
that any decision declaring a merger compatible with the 
common market “shall be deemed to cover restrictions 

249  See, for example, the Minister’s following decisions: decision 
C2006-49 of 10 May 2006 relative to the AP Moller Maersk / Per-
rigault operation, decision C2008-94 of 2 January 2009 relative to 
the creation of a joint venture between the Agralys and Epis- Centre 
cooperative groups.
250  See the Minister’s decision C2006-06 of 17 February 2006 
relative to the creation of a joint venture between Natexis Banques 
Populaires and Banque Postale.



646

French competition Law Competition Authority Merger Control Guidelines 

directly related and necessary to the implementation of 
the concentration”. In its notice relative to the restrictions 
directly necessary to be implementation of merger opera-
tions published on 5 March 2005, the Commission provides 
the following clarification: “A concentration consists of 
contractual arrangements and agreements establishing 
control within the meaning of Article 3(2) of the Merger 
Regulation. All agreements which carry out the main object 
of the concentration, such as those relating to the sale of 
shares or assets of an undertaking, are integral parts of 
the concentration. In addition to these arrangements and 
agreements, the parties to the concentration may enter into 
other agreements which do not form an integral part of 
the concentration but can restrict the parties’ freedom of 
action in the market. If such agreements contain ancillary 
restraints, these are automatically covered by the decision 
declaring the concentration compatible with the Common 
Market”. Insofar as the restraints are directly related and 
necessary to the implementation of the merger, Regulation 
n°139/2004 applies. On the other hand, for restraints that 
cannot be considered as directly related and necessary to 
the implementation of the merger, Articles 101 and 102 
TFEU remain potentially applicable.

536. This Regulation only applies to operations falling under 
Community control, and does not target those operations 
subject to national law. Nevertheless, the combination 
within a single Authority, as of 2 March 2009, of the respon-
sibilities relative firstly to the application of Community 
and national law on anticompetitive practices and, secondly, 
to merger control, a reform inspired by the Community 
model in which the control of market structures and the 
supervision of behavior in this same market are entrusted to 
the same institution, now allows the Authority to examine 
such restraints within the framework of the authorizations 
issued in application of Articles L. 430-5 or L. 430-7 of the 
Commercial Code. To this end, the aforesaid communica-
tion provides an analytical guide that will be used by the 
Authority

537. The notifying undertakings are not required to inform 
the Authority of the existence of an ancillary restraint. 
Nevertheless, it may be in their interest to inform it of the 
existence of a restraint whose compatibility with competi-
tion law may give rise to doubts, in view of its form, scope 
or of its combination with other restraints, or in view of the 
competitive context of the market(s) concerned.

538. When such restraints are brought to its attention, 
and when there is a need to examine them, the Authority 
will assess if they are directly related and necessary to the 
implementation of the concentration. In doing so, it will not 
be bound by the position of the parties251. Restraints will 
be considered as directly related and necessary if, in their 
absence, the merger could not be carried out or its viability 
would be jeopardized. Insofar as the competition restraints 
exceed that which is directly related and necessary, the 

251  Decisions No 09-DCC-79 of 16 December 2009 on the acquisi-
tion of SAS Carte Bleue by Visa Europe Limited and No 09-DCC-74 
of 14 December 2009 on the acquisition of sole control of Lovefrance 
SAS by Groupe Berto.

implementation by the Rapporteur general of the Authority, 
of the provisions of Article L. 462-5(III) of the Commercial 
Code, which allow her to propose to the Authority that 
it should launch ex officio proceedings relative to the 
anticompetitive practices mentioned in Article L. 420-1, 
can be envisaged.

L. CONTRIBUTIONS TO ECONOMIC PROGRESS

1. Objective

539. Article l. 430-6 Of the commercial code provides that, 
during the in-depth examination phase, the competition 
authority must “assess whether the merger makes a sufficient 
contribution to economic progress to compensate for the 
anticompetitive effects”. In particular, the authority assesses 
whether the efficiency gains can increase the incentive of 
the new entity to adopt pro-competitive conduct.

540. It is up to the parties wishing to do so to prepare 
comprehensive and quantified arguments to demonstrate 
that the concentration will result in economic efficiency 
gains that are likely to offset its anticompetitive effects, and 
to provide evidence in support of this claim. For illustrative 
purposes, the commission indicates in its guidelines252 that 
“evidence relevant to the assessment of efficiency claims 
includes, in particular, internal documents that were used by 
the management to decide on the merger, statements from 
the management to the owners and financial markets about 
the expected efficiencies, historical examples of efficiencies 
and consumer benefit, and pre-merger external experts’ 
studies on the type and size of efficiency gains, and on the 
extent to which consumers are likely to benefit”.

541. Beyond a precise description of the expected economic 
efficiency gains, it is required from the parties to demon-
strate to what extent the assessment criteria for these gains, 
presented below, are met. The arguments developed by 
undertakings showing efficiency gains made by the opera-
tion are generally very limited253 whereas they are the only 
ones in a position to fully grasp all the factors necessary to 
their assessment and there are good reasons to think that 
certain mergers may indeed generate efficiency gains that 
could be of benefit to consumers. It would therefore be 
of interest to engage in detailed discussions on efficiency 
gains with the parties at a much earlier stage and not just 
once the authority has considered that the operation - in 

252  Commission guidelines on the assessment of horizontal merg-
ers of 5 February 2004, paragraph 88.
253  The Council of State, in a decision relative to the Coca-Cola / 
Orangina merger (Council of State, 9 April 1999, 201853 indicates 
that “the inaccuracies of the submitted data do not establish that the 
envisaged operation’s anticompetitive effects could be compensated 
by a sufficient contribution to economic and social progress”. Like-
wise, in its opinion relative to the Pan Fish / Marine Harvest oper-
ation, the Competition Council indicated that while the parties had 
indeed described the expected efficiency gains, none of these criteria 
was complied with: “(...) the proposed efficiency gains, while accu-
rately described, are rarely verifiable and even less so quantifiable. 
Moreover, no indication is given that similar results could not be ob-
tained otherwise than via the merger operation. Finally and especial-
ly, there is nothing that provides for an estimate with any likelihood 
that they could be partly transferred to consumers, through lower 
prices or increased quality”.
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the absence of such efficiencies - would be likely to cause 
adverse effects for competition.

2. Criteria used by the authority

542. The case law of the council of state and the decisional 
practice bring to light three criteria:

. The efficiency gains must be quantifiable and verifiable;

. They must be merger-specific;

. A portion of these gains must be passed on to consumers.

543. This third criterion excludes gains that would only 
benefit to the merging parties, as indicated by the council 
of state, in its pernod ricard decision254: “while the develop-
ment of the pernod-ricard company is likely to be favored 
as a result of the additional financial resources generated 
by the envisaged divestiture, such a development does not 
constitute per se and does not provide, in and of itself, a 
sufficient contribution to economic and social progress to 
compensate for the operation’s anticompetitive effects;”. 
The council of state further ruled that “such compensation 
can neither result from additional tax revenues likely to be 
collected by the revenue service if the operation is carried 
out, or of from possible future investment”.

544. To assess the degree to which economic efficiency gains 
that meet the three above-mentioned criteria offset the 
anticompetitive effects of the concentration, the authority 
notably considers their magnitude in comparison with that 
of the anticompetitive effects, and their timeliness.

545. With regard to the magnitude of economic efficiency 
gains, the commission recalls in its guidelines255 that “the 
incentive on the part of the merged entity to pass efficiency 
gains on to consumers is often related to the existence of 
competitive pressure from the remaining undertakings 
in the market and from potential entry. The greater the 
possible negative effects on competition, the more the 
commission has to be sure that the claimed efficiencies are 
substantial, likely to be realized, and to be passed on, to a 
sufficient degree, to the consumer. It is highly unlikely that 
a merger leading to a market position approaching that of 
a monopoly, or leading to a similar level of market power, 
can be declared compatible with the common market on 
the ground that efficiency gains would be sufficient to 
counteract its potential anticompetitive effects”.

546. With regard to the timeliness of economic efficiency 
gains, the commission recalled in its guidelines that “in 
general, the later the efficiencies are expected to materialize 
in the future, the less weight the commission can assign 
to them. This implies that, in order to be considered as a 
counteracting factor, the efficiencies must be timely”256.

254  Council of State, 6 October 2000, No 216645.
255  Guidelines on horizontal mergers dated 5 February 2004, 
paragraph 84.
256  For example, in 2007, for the PIAC / Unibail merger in the 
sector of the organization of trade fairs and exhibitions, both the Min-
ister and the Competition Council noted that the operation was likely 

547. This assessment can be included in the construction 
of prospective scenarios that consider both the operation’s 
anticompetitive and pro-competitive effects257.

3. Examples of contributions to economic progress

548. In its analysis, the authority can consider whether 
the contributions to economic progress meet the above-
mentioned criteria, as of the moment when they are claimed 
by the parties. The contributions that are most frequently 
put forward by the parties are illustrated below.

549. Cost savings: many mergers lead to the realization of 
cost savings, whether these gains result from economies of 
scale or productivity gains. The parties wishing to claim such 
gains must demonstrate that the envisaged saving costs meet 
the above-mentioned criteria, in particular that they will at 
least partly be partly or totally passed on to consumers in 
the form of lower prices, improved quality of the offer or 
enhancement of choice available to consumers.

550. The ouest france / socpresse concentration258 provides 
an example of cases where the envisaged cost savings 
synergies were indeed partly transferable to consumers. 
In his decision, the minister indicated that “the elements 
in the file indicate that the operation will bring about 
substantial cost savings. These savings will result from the 
pooling of information that is undifferentiated by nature, 
the sharing of advertising networks, distribution networks 
and pre-press services, and from the transfer of presse 
océan printing facilities to ouest-france”. The transfer to 
consumers of the realized gains resulted from the fact 
that, as the council indicated in its opinion, “the resulting 
savings would appear to be such as to place the three titles 
of newspapers and magazines acquired in a lasting viable 
situation”. Indeed, “economically, the new entity has every 
interest in amortizing the fixed cost of its business over a 
maximum volume of sales. Moreover, in view of the strong 
attachment of readers of pqr [daily regional press] to their 
preferred publication, the ouest-france group will derive 
a benefit from continuing the publication of the acquired 
titles. This twofold incentive is certain to guarantee, at the 
very least, the continuation of the current publishing figures. 
It also follows on that local advertisers and individuals will 
continue to have access to several widely distributed and 
differentiated media. The distribution of the presse océan 
title, which is currently irregular as a result of its very 
fragile financial situation, will be secured over time and 
rationalized. Local advertisers and individuals will therefore 
benefit from this new regular distribution of the newspaper. 
Finally, advertisers in the titles of the ouest france division 
will benefit from the improved quality of the newspapers 
(increase of the number of colored pages), and from a larger 
audience (possibility of consulting small ads on the internet; 

to contribute to economic progress, but that the time frame envisaged 
for the achievement of this contribution, i.e. 2021, rendered its quan-
titative evaluation relatively uncertain.
257  E.g. Decision No 10-DCC-11 of 26 January 2010 on the ac-
quisition of sole control by the TF1 group of NT1 and Monte-Carlo 
Participations (Group AB), points 576 et seq.
258  Minister’s decision C2005-18 of 28 October 2005, Competition 
Council Opinion No. 05-A-18 of 11 October 2005.
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rationalization of the distribution of titles, thereby ending 
the current uncertainties regarding the delivery of pqr titles 
in the morning in certain “departments”). By helping to 
improve the quality of the new entity’s titles, all of these 
elements add to the attractiveness of these titles. As such, 
in the advertising and small ads markets, this attractiveness 
is sufficient to offset, for local advertisers and individuals, a 
possible increase of the prices for advertising spaces”.

551. The alliance santé distribution/ouest répartition phar-
maceutique concentration259 provides another example 
where, on the other hand, the transfer to the community 
of the anticipated cost gains was not demonstrated. In this 
case, given the predominance of fixed costs in the industry, 
the weak incentive that the parties would have had to 
pass on possible gains to their customers in view of the 
oligopolistic nature of the market and of its low level of 
competitive pressure due to low elasticity of final demand 
relative to price and to regulatory constraints on price 
setting, the minister considered that the possible efficiency 
gains would not be passed on to consumers.

552. It should be noted, as illustrated by the last example, 
that it is more probable that efficiency gains leading to 
reductions of variable or marginal costs will result in a 
decrease of consumer prices than is the case with reduc-
tions of fixed costs, since the ratio between fixed costs and 
consumer prices is normally less direct, at least in the short 
term. Nevertheless, and as shown in the following examples, 
the operation’s effects on fixed costs can still be taken into 
account, even though it is more difficult to demonstrate 
that these fixed cost gains will be passed on to consumers.

553. The enhancement and improvement of the quality of 
the products and services offered to consumers constitute 
another source of contribution to economic progress that is 
likely to be included in an operation’s appraisal, particularly 
in conglomerate mergers. The ouest france / socpresse 
operation below provides an example where this claim was 
accepted. On the other hand, the efficiency gains advanced 
during the acquisition by tf1 of the tmc and nt1 channels 
- related to the possibility of broadcasting on tmc and nt1 
programs which could not be valuably developed on tf1 
because they were not likely to reach sufficient ratings for 
the incumbent channel – were not considered sufficient to 
compensate for the effects of the operation on competition, 
on the one hand, because their redistribution to advertisers 
on the advertising markets was not really compatible with 
the objectives of restoration of tf1’s margins presented as 
one of the major aims of the operation, and on the other, 
because it was not demonstrated that the operation was 
the only way to enhance the broadcast rights concerned260.

554. The economic benefits to the community: for example, 
in the above-mentioned ccip/unibail operation, the minister 
and the competition council assessed the economic fallout 
for the community that would be allowed by the merger 

259  See the Minister’s decision C2002-21 of 20 January 2003.
260  Decision No 10-DCC-11 of 26 January 2010 on the acquisition 
of sole control by the TF1 group of NT1 and Monte-Carlo Participa-
tions (Group AB).

of the trade fair and exhibition sites of the undertakings 
concerned: “it appears to be well-established that trade fair, 
exhibition and conference activities create positive exter-
nalities for the geographical markets where they are held, 
which also explains why the potential beneficiary local and 
regional administrations quite often accept to contribute to 
the investment effort for the creation or modernization of 
sites”. Another example, in its opinion relative to the tdf / 
bouygtel operation261 that consisted of the acquisition, by 
télédiffusion de france , of a series of pylon sites owned by 
bouygues telecom , the council noted that “increased sharing 
of the divested pylons contributes to the development of 
mobile telephony markets and notably to the opening of 
the umts market, by reducing the investment needs of each 
of the operators concerned.”, That “the sharing of sites and 
passive elements would allow for average savings in the area 
of 20 to 30% on the network investment costs”, and that 
“pooling [could] therefore be considered as a general interest 
objective”. However, both the minister and the competition 
council indicated that this pooling could only be accepted 
from the standpoint of competition law if it were applied 
in a complete, transparent and non-discriminatory manner, 
which led to an authorization subject to commitments.

555. Improvement of innovation capacities and strength-
ening of means earmarked to research and development: for 
example, in the dolisos/boiron operation262, the parties put 
forward a claim based on the fact that the operation would 
release financial resources for r&d, that the development 
of homeopathy would contribute to reducing the social 
security deficit, that scientific progress expected from 
r&d investments would benefit consumers and contribute 
to the promotion of homeopathy in general, as it would 
benefit the merged entity as well as its current and potential 
competitors. The council considered that the increase of 
financial resources devoted to r&d was indeed “such as to 
increase the probability of obtaining results, and therefore 
the probability of passing on the gains to consumers”, even 
though, by its nature, the contribution to economic progress 
resulting from r&d investments is still difficult to assess 
in view of the hazards inherent to research. Furthermore, 
the lessons derived from economic literature show that 
concentration of markets and innovation do not always go 
hand in hand263. Thus, the most innovative enterprises are 
not necessarily those operating in the most concentrated 
markets, or even the largest companies. Also, the mere fact 
that the parties to the operation are active in sectors in 
which investments in r&d are sometimes very important 
may not be sufficient to demonstrate that the operation is 
likely to generate significant efficiency gains that would 

261  Competition Council opinion 2002-A-04 of 11 April 2002 rel-
ative to the acquisition by the Télédiffusion de France of a series of 
pylon sites from the Bouygues Telecom company.
262  Competition Council opinion 05-A-01 of 7 January 2005 rel-
ative to the acquisition of the Laboratoires Dolisos company by the 
Boiron company.
263  See Gilbert et Newbery (1982), Preemptive Patenting and the 
Persistence of Monopoly, American Economic Review, 72(2):514-
526; Aghion, Bloom, Blundell, Griffith, et Howitt (2005), « Com-
petition and Innovation: An Inverted-U Relationship », Quarterly 
Journal of Economics, 120(2): 701-728.
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offset any potential anticompetitive effects that may have 
been identified by the authority.

556. Improving the international competitiveness of under-
takings can also constitute a contribution to economic 
progress if it is likely to benefit french consumers. For 
example, in the purchase by coca-cola of the assets relative 
to the orangina brand from the pernod-ricard group, the 
council of state indicated that “the petitioning company puts 
forward the development prospects that would be opened 
for the “orangina” brand abroad thanks to the projected 
operation, the development possibilities that would be 
offered to the pernod-ricard group as a result of the sale of 
its assets relative to “orangina” beverages and the beneficial 
effects of this sale for the community; that, however, from 
the moment that this sale of the assets pertaining to inter-
national activities relative to “orangina” beverages is not 
forbidden, this brand’s foreign development, which would 
in fact only be of limited benefit to the french economy, 
can be carried out without the sale of the assets relating to 
the national market”264.

557. The economic efficiency gains specific to vertical 
mergers: by allowing better linkage of the decisions taken 
between suppliers and distributors, vertical mergers can 
generate efficiency gains that are specific to them. Indeed, 
the relations between suppliers and distributors can be 
subject to externalities that would be internalized as a 
result of the vertical integration. In particular, when a 
supplier chooses its wholesale price, it considers its own 
margin (wholesale margin) but does not take into account 
the margin(s) of its non-integrated distributor(s) (retail 
margin). By choosing a high wholesale price, the manufac-
turer reduces, all other things being equal, the retail margin 
of its distributors, thereby exerting a negative externality 
on them. The addition of two margins, i.E. Wholesale 
and retail, leads to higher prices than would result from 
an integrated structure. Indeed, the latter takes the total 
margin into account, i.E. The sum of the wholesale and retail 
margins, which the non-integrated supplier does not do. 
Vertical integration serves to do away with the inefficiency 
of double marginalization which, in certain cases, can be 
beneficial to consumers.

558. Similarly, an integrated undertaking is, in principle, 
more inclined to invest upstream in expenses for which the 
benefits are primarily expected downstream, for example 
to adopt designs, production processes or packaging that 
encourage savings in the distribution costs. Symmetrically, 
the downstream branches are more heavily encouraged to 
carry out the promotion of the products.

559. For example, in the case relative to the acquisition of 
several warehouses by the scottish & newcastle-kronen-
bourg group265, the council examined the efficiency gains 
that the integration between a brewery and the distribution 
of beverages to chr (cafés, hotels, restaurants) could possibly 
generate. According to kronenbourg, such an integration 
would serve to eliminate double marginalization and lead 

264  Council of State decision of 6 October 2000 No 216645.
265  Competition Council opinion 04-A-08 of 18 May 2004.

to a better coordination of the efforts of the brewery and of 
the distributor with regard to the quality and promotion of 
the products available for sale. Nevertheless, in this case, the 
council found that the price relations between the brewery 
and the warehouse keepers had certain specific features 
that did not encourage the elimination of double margins 
and that, as such, the alleged efficiency gains could not be 
expected from the operation.

560. In conglomerate mergers, economies of range are 
generally expected and consumers can directly benefit 
from the grouping of their purchases with a single contact 
(“one-stop shopping”)266.

M. THE FAILING COMPANY DEFENCE

561. In the specific case of a competitor’s purchase of 
an undertaking that would shortly exit the market if the 
operation were not carried out, the Competition Authority 
can potentially authorize the operation despite anticom-
petitive effects. In this regard, the decisional practice of the 
Authority is based on the case law of the Court of Justice 
of the European Communities (“Kali and Salz” ruling of 
31 March 1998267), whereby when a failing undertaking 
is bought out by a competitor, the concentration may be 
authorized without being subject to remedies when it 
appears that the effects of the concentration would harm 
less competition than the exit of the target undertaking. The 
three cumulative criteria defined by the Court in this ruling 
were reiterated by the Council of State in a ruling dated 6 
February 2004268. It can be considered that the effects of the 
concentration would not be more harmful to competition 
than the exit of the failing company when:

- these difficulties experienced by the failing firm would 
result in the company’s imminent exit in the absence of a 
takeover,

- there is no other total or partial takeover offer that would 
do less harm to competition,

- the exit of the failing company would do more harm to 
consumers than the projected takeover.

562. In this decision, the Council of State stipulated 
the following implementation criteria “(...) relative to 
a competitor’s takeover of a company in difficulty, [the 
Minister] must authorize the operation without subjecting 
it to remedies when it appears, at the end of this appraisal, 
that the effects of the concentration on competition would 
not be more unfavorable than the ones that would result 
from the exit of the failing undertaking, in other words if it 
can be established, firstly, that these difficulties would result 
in the company’s imminent exit in the absence of a takeover, 
secondly that there is no other takeover offer that is less 

266  Above-mentioned European Commission guidelines on 
non-horizontal mergers, dated 18 October 2008.
267  ECJ ruling of 31 March 1998, Case 68/94 and 30/95”Kali and 
Salz”, ECR. p. I-1375.
268  Council of State ruling of 6 February 2004 relative to the SEB 
/ Moulinex merger 
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harmful to competition, relating to all or a substantial part 
of the undertaking and, thirdly, that the exit of the company 
in difficulty would not be less harmful to consumers than 
the projected takeover”.

563. The failing company argument has only been reviewed 
in a small number of decisions269 which serve to illustrate 
how these three criteria listed by the Council of State are 
likely to be analyzed.

564. The company’s imminent exit in the absence of a 
takeover: in the Seb / Moulinex and ASD / ORP concen-
trations, the criterion was deemed met because the target 
companies had ceased payments and were the subject of 
bankruptcy proceedings before the commercial court. 

565. Absence of takeover offers that are less damaging to 
competition: in the Seb/Moulinex and ASD / ORP opera-
tions, demonstrating the second criterion was also based 
of the decision of the commercial court that indicated an 
absence of serious alternative offers. 

566. On the other hand, in the Boiron / Dolisos operation, 
both the Minister and the Competition Council considered 
that this second criterion had not been met. In its opinion, 
the Council considered that “in the absence of bankruptcy 
proceedings, with a public call for buyers, it is up to the 
parties to demonstrate, by all means, that there was no other 
alternative to the purchase of the Dolisos laboratories”. The 
elements provided by the parties nevertheless proved to be 
insufficient to satisfy this condition. Moreover, a foreign 
company had expressed an interest in entering the French 
market, with Dolisos constituting a possible acquisition 
target. Finally, there were many foreign competitors who 
could have been interested, even though they had not 
declared themselves.

567. Neutrality for consumers: In the ASD / ORP operation, 
which occurred in an oligopolistic market, various prospec-
tive scenarios were investigated, both by the Minister and 
by the Competition Council in order to determine if the 
takeover of ORP by ASD was less detrimental than its exit, 
for both competition and consumers. The prepared scenarios 
considered the possible creation of a collective dominant 
position whether ORP disappeared or was purchased, the 
non-coordinated strategies that ASD could envisage, the 
fact that the takeover of ORP by ASD created an asym-
metry in the oligopoly that could serve to destabilize it, 
the fact that ASD’s competitors were nevertheless ready 
to re-create the symmetry by extending their offers, and 

269  The Minister’s decision C2004-114 of 21 February 2005 and 
Competition Council Opinion No 05-A-01 of 7 January 2005 on the 
Boiron/Dolisos merger; Decision C2002-2 of 5 July 2002) and the 
of the Competition Council Opinion No. 02-A-07 of 15 May 2002 
on the operation SEB/Moulinex merger; Decision C2004-40 of 6 
February 2004 and Competition Council Opinion No 04-A-16 of 28 
July 2004 on the SEB/Moulinex merger; the decisions of the Council 
of State of 6 February 2004 No 249267 and 13 February 2006 No 
278796 on the SEB/Moulinex merger; Minister’s decision C2002-21 
of 20 January 2003 and Competition Council Opinion No 02-A-15 of 
23 December 2002 on the operation ORP/ASD merger; Decision No. 
12-DCC-154 of 7 November 2012 on the acquisition of sole control 
of the assets of SeaFrance by Group Eurotunnel.

the risks of the eviction of actors from the competitive 
fringe. The outcome of this analysis was that the exit of 
ORP “would be at least as harmful to the operation of 
competition as the takeover by ASD”. Accordingly, the 
third criterion was considered to have been met and the 
operation was authorized.

568. On the other hand, in the SEB / Moulinex case, the 
Council of State considered that the third criterion had not 
met and that the Minister had not properly authorized the 
operation. In particular, the Council of State stressed that 
“by estimating that the fact that brands were sold within 
a comprehensive buy-out package that also comprises 
industrial assets or independently from these industrial 
assets was irrelevant for the competitive the Minister erred 
in neglecting the attractiveness, for an operator which plans 
to enter the French small appliances market, of the acquisi-
tion as brands are the main barrier to entry, as the Minister 
stressed himself “. As such, a scenario that would possibly 
be less harmful to competition, and more favorable to 
consumers, than the projected takeover could be envisaged.

N. REMEDIES

569. When an operation has significant anticompetitive 
effects, when the economic efficiency gains that it offers 
are insufficient to compensate for these effects, and when 
the failing firm defense cannot be employed, the operation 
cannot be authorized unless it is addressed by measures 
that remedy or compensate for the anticompetitive effects.

570. These measures can take the shape of commitments 
proposed by the parties pursuant to Article L. 430-5(II), in 
phase 1, or Article L. 430-7(II), in phase 2, or of injunctions 
and conditions imposed by the Authority pursuant to 
Article L. 430-7(III). The latter Article stipulates that the 
Authority can authorize the operation “while requiring the 
parties to undertake all measures in order to ensure suffi-
cient competition or obliging them to observe provisions 
that will serve to make a sufficient contribution to economic 
progress so as to compensate for the anticompetitive effects”.

571. The recourse to injunctions and provisions is rare. From 
2000 to 2012, of the 93 merger operations authorized in 
France with conditions, 89 were authorized subject to the 
implementation of commitments undertaken by the parties, 
and only 3 subject to the implementation of injunctions 
or provisions imposed by the Competition Authority270. 
Indeed, competition authorities only envisage the imposi-
tion of injunctions or provisions when the parties refuse 
to propose commitments even though the operation has 
significant anticompetitive effects, or when the proposed 
commitments are insufficient.

572. It is the parties that are required to propose sufficient 
commitments in order to remedy any competition issues 
and to provide the information needed for the purposes of 
assessing these commitments. However, the Authority can 

270  See esp. Decision No 12-DCC-100 of 23 July 2012 on the ac-
quisition of sole control of TPS and CanalSatellite by Vivendi and 
Groupe Canal Plus.
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consider that the proposed commitments are insufficient 
and do not serve to overcome the anticompetitive effects.

573. More precisely, in order to be accepted, the commit-
ments must meet several criteria:

- they must be efficient, i.e. they must effectively serve to 
overcome the identified anticompetitive effects271;

- their implementation must not raise any doubts, which 
implies that they are drafted in a precise and unambiguous 
manner, and that the operational provisions for carrying 
them out are sufficiently detailed;

- their implementation must be timely, since competition 
is not safeguarded until they are carried out;

- they must be verifiable. To this end, in their commitment 
letter, the parties anticipate a monitoring mechanism that 
will allow the Authority to ensure that they are actually 
implemented.

574. Moreover, the Authority carefully checks in respect 
of injunctions that:

- the remedies are neutral: their objective is to protect 
competition in and of itself, and not specific competitors. 
In particular, the injunction power of the Authority is not 
a protectionist tool intended to protect national economic 
actors;

56. the remedies are necessary and proportionate1 that is to 
say that the obligations imposed on firms, which go against 
the principle of freedom of trade, are strictly necessary in 
order to maintain or re-establish sufficient competition 
and that the same result cannot be obtained by other 
less restrictive measures272. This proportionality criterion 
of does not require the infringements of competition be 
corrected net of any efficiency gains that may be linked to 
the operation. Nevertheless, where it is possible to remedy 
the anticompetitive effects of the transaction just as effec-
tively while preserving those efficiency gains, corresponding 
corrective actions remain a priori the Authority’s preferred 
response273.

575. When seeking adequate remedies, the Competition 
Authority gives priority to structural remedies that are 

271  See in particular the Division ruling of 9 April 1999 of the 
French Supreme Court for administrative law, The Coca-Cola Com-
pany.
272  The Council of State has for example considered that the fact 
that CanalSat was likely to no longer be able to communicate on its 
offer in a uniform way at the national level due to the fact of the rem-
edies that might make it lose the distribution exclusivity for certain 
channels to the benefit of either of the other ISPs was not sufficient 
to consider that the injunction concerned was disproportionate (see 
Decision No 12-DCC-100 and Decision of the Council of State of 21 
December 2013, cited above).
273  See esp. Decision 10-DCC-11 of 26 January 2010 on the ac-
quisition of sole control by TF1 of companies NT1 and Monte-Carlo 
Participations (Group AB), §611 For an example of taking into ac-
count of efficiency he gains in the establishing of corrective mea-
sures.

intended to preserve effective competition through dives-
titures of activities or of certain assets to an appropriate 
buyer that is likely to exert actual competitive constraint, 
or through the elimination of capitalistic ties between 
competitors274. Structural measures can be supplemented 
by behavioral measures that are intended to regulate the 
behavior of the new entity. In certain cases, behavioral 
measures may be adopted on a stand-alone basis, for 
example when no adequate buyer of the assets whose sale 
is necessary to address identified competition issues can 
be found.

576. The choice of the type of remedy that is the most 
adapted also depends on the effects of the operation. When 
the operation infringes competition mainly due to the 
horizontal overlap of the activities of the parties, divest-
ments of assets are the most effective remedies. On the 
other hand, when it is necessary to address the risk of 
foreclosing markets upstream or downstream, behavioral 
remedies designed to ensure the access of competitors to 
inputs or to customers may be sufficient while preserving 
the efficiency gains related to the vertical integration. This 
is also the case for conglomerate mergers. 

577. Irrespective of the type of remedy that is adopted, 
the appointment of an independent monitoring trustee is 
systematically required by the Authority. The role of this 
person, the provisions intended to ensure his/her indepen-
dence relative to the parties and the provisions for reporting 
to the Authority must be stipulated in the commitments.

578. The main remedies are listed in detail below.

1. Divestitures

A) characteristics of divested activities

579. For a divestiture to be able to effectively remedy 
anticompetitive effects, it is indispensable that the divested 
activity should be viable and competitive. To this end, 
the divestiture scope must include all assets and all the 
personnel needed for its proper operation.

580. This parameter must be precisely and unambiguously 
described in the commitment proposal received from 
the parties. The parties will take care to indicate in detail 
the tangible and intangible fixed assets (brands, intel-
lectual property rights, know-how and goodwill) that are 
being sold. They must stipulate the licenses, permits and 
authorizations delivered by public institutions that are 
needed for the development of the divested business, and 
explicitly include them in the divestiture perimeter. They 
must precisely indicate which customer contracts are being 
taken over. In general terms, they must also indicate the 
transferred personnel, including the seconded personnel, 
and indicate any teams or members who are essential for 
the viability and competitiveness of the activity, that they 
undertake to transfer together with the ownership of the 

274 See Decision No 12-DCC-100 cited above calling for the divest-
ment or the neutralization of the minority stake held by GCP in the 
capital of its competitor on the market for pay-TV, Orange cinema.
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activity and not to re-hire subsequent to the completion 
of the transfer, with this commitment generally taken 
for a period of two years. Finally, they must disclose the 
detention by third parties of rights allowing them to oppose 
the transfer or to force terms (associate, backers, partners 
in the execution of a contract important for the viability 
of the company,…), and more generally, any proven or 
potential risk which may to call into question the viability, 
competitiveness or the transferability of assets (litigation 
procedures in progress, regulatory changes, upgrades to 
comply with standards, etc.).

581. The sellers are asked to undertake to maintain, until 
the divestiture is carried out, the economic, commercial 
and competitive viability of the divested assets, notably by 
abstaining from any measure that would have an unfavor-
able impact on their economic value, management or that 
would undermine their scope. The commitments of the 
parties must include a description of the modes of transi-
tion, and demonstrate that they are sufficient to preserve 
the viability and competitiveness of the business.

582. On the markets on which the competition is organized 
mainly around calls for tenders, the divestments can essen-
tially consist, with the agreement of the host authorities, of 
the contracts held by the operators, possibly accompanied 
by the assets necessary for their implementation275.

583. The transfer may also relate to intangible assets such as 
patents, licenses or trademarks, independently of whether 
the divestiture is sufficient to remedy the harm to competi-
tion identified or in addition to the divestment of other 
types of assets.

584. The parties can also be required to undertake to dispose 
of alternative assets (“crown jewels”), for example when 
there are uncertainties as to the transferability, the viability 
or the competitiveness of the divestments proposed by the 
parties.

585. Lastly, the transferors must undertake not to re-acquire 
the divested assets generally for a period of 10 years from 
the date of the decision of the authority.

B) characteristics of a suitable buyer

586. A divestiture is only efficient if the buyer is suitable, 
i.E. If:

- The buyer is independent of the parties, in capitalistic as 
well as in contractual terms;

- It must have the adequate competence and financial 
capacity in order to develop the activity and efficiently 
compete with the merging parties;

275  Decisions No 10-DCC-198 of 30 December 2010 relating to the 
creation of a joint venture by Veolia Environnement and the Caisse 
des Dépôts et Consignations and No. 11-DCC-34 of 25 February 
2011 relating to the acquisition of sole control of Ne Varietur by GDF 
SUEZ.

- The acquisition must not be likely to create new anticom-
petitive effects.

587. The buyer can be identified in three ways: within a 
fixed timeframe, after the adoption of the decision by the 
authority and the completion of the operation; after the 
adoption of the authorization decision by the authority but 
before the completion of the operation (up-front buyer); 
before the adoption of the decision (fix it first).

588. In this case, once the purchaser has been identified, the 
parties must inform the authority which gives its approval if 
this purchaser meets the above conditions. This method has 
been the most commonly used up to now but the experience 
of the authority in the matter shows that the incentive of 
the parties to propose the divestment of assets, free of any 
constraint on their transferability and sufficiently viable and 
competitive to attract potential investors, are subsequently 
weak. The time limits to which the decision of the authority 
is subject and the significant information asymmetries 
between the authority and the parties make it difficult to 
make up for this lack of incentive with the analysis of the 
viability and competitiveness of assets proposed which 
the authority’s investigative teams carries out, even by 
focusing on the a consultation of market operators the 
actors of the market. Due to this, too many divestiture 
commitments are difficult to realize, take too long, or are 
subject to review requests as no buyer can be found for the 
divestments planned in the initial commitments. However, 
divestiture makes it possible to remedy the effects of the 
operation which persist as long as it has not been carried 
out. In addition, the maintenance of the viability of the 
assets often depends on the speed with which the transfer 
is executed. An alternative commitment, on assets for which 
the transferability and sustainability ostensibly pose fewer 
problems (“crown jewels”), may constitute a second-best 
solution insofar as it implies the initial failure to divest a 
first set of assets.

589. The two options below (fix it first or up-front buyer) 
will therefore be favored when the circumstances justify it, 
particularly when no potential buyer could be identified 
during the review, or when there are uncertainties related to 
preemption rights held by third parties or to the possibility 
of transferring key contracts or intellectual property rights, 
or when there are serious doubts about the viability of the 
assets or the risk of a decline in the value of the business.

After the authority’s clearance decision but before comple-
tion of the operation (up-front buyer)

590. The authorization decision can be given subject to 
the parties’ undertaking not to proceed with the effec-
tive realization of the operation before the authority has 
approved a suitable purchaser for the assets concerned276. 
This method will change the incentives of the parties and 

276  This device has, for example, been retained by the Minister of 
the economy in the decision Panzani / Lustucru (letter of the Minis-
ter of the Economy, Finance and Industry C2002-14, dated 17 May 
2002, to counsel of Panzani, relative to a concentration in the sem-
olina, dry and fresh pasta, couscous and shelf-stable sauces sector).
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limit the risk that they undertake to divest assets when they 
have knowledge of particular difficulties likely to oppose the 
transfer whereas the authority had not been made explicitly 
aware of those difficulties.

Prior to the adoption of the decision (fix-it-first)

591. The parties may notify the operation by straightaway 
presenting a purchaser for the activity or a part of the 
activity in which the acquisition poses competition prob-
lems (fix-it-first). In this case, the authority assesses the 
effects of the operation taking into account the planned 
divestment. For example, in decision no. 09-Dcc-67 of 23 
november 2009 on the acquisition of the company arrivé 
by ldc volailles, the operation was analyzed taking account 
of the fact that a part of the assets would in any case be 
transferred to the company fermiers landais.

592. The divestiture may not yet have been carried out, or 
may even be dependent on the completion of the notified 
operation, but it must not be purely hypothetical and must 
have been subject to binding agreements. According to the 
state of advancement of the realization of the transfer, it may 
either be part of the elements notified, with any reversal 
undermining the sincerity of the notification itself, or be 
explicitly subject to commitments.

593. The fix-it-first solution gives companies the advan-
tage of being able to negotiate the transfer of the assets 
concerned outside of the constraints linked to the existence 
of commitments made before the competition authority 
of the which may encourage potential buyers to adopt a 
wait-and-see or opportunistic behavior. The authority will 
however be watchful to ensure that this solution does not 
favor a coordination of behavior on the markets in question.

C) deadlines for divestiture

594. When the deadlines for the divestiture is set in the 
commitments and the concentration may take place inde-
pendently from the identification of a suitable buyer, they 
must be as short as possible. Indeed, competition is not 
safeguarded until the divestiture is carried out. To assess the 
proposed divestiture timeframe, the competition authority 
considers the circumstances of the case and the legitimate 
interests of the parties in the protection of the value of 
their assets.

595. This timeframe varies depending on the complexity of 
the implementation of the concentration but is generally 
less than one year.

D) appointment of a trustee responsible for carrying out the 
divestiture and ensuring the viability of the assets 

596. One or more trustees are responsible for overseeing 
the proper execution of the divestiture commitments, in 
particular by ensuring the maintenance of the viability of 
assets to be divested and to divest the business if such is 
the case.

597. For a rapid execution of the transfer, the trustee(s) 
must be appointed as quickly as possible. When there are 
specific risks with regard to maintaining the viability and 
the transferability of the divestment business it may be 
advisable to reduce the duration of the phase initiated when 
the decision is rendered until the trustee is approved by the 
authority. The parties may in that case be asked not to carry 
out the operation before a reasonable time has elapsed to 
allow for the appointment of a trustee277 .

598. The trustee charged with ensuring the supervision 
of the commitments on the maintaining of the economic 
viability, the marketability and the competitiveness of 
the divestment business must strive to minimize as far 
as possible any loss of competitiveness of the divestment 
assets due to the change in the on-going management, or 
the industrial or commercial strategy or the investment 
policy or the availability of necessary resources particularly 
in terms of key personnel. He/she must endure that the 
divested business is managed independently as a distinct 
entity separate from the activities not being transferred. 
The trustee can to this effect be called upon to represent 
the interests of the transferring party in the management 
bodies of the businesses to be divested. He must submit 
regular follow-up reports to the authority. 

599. When the commitments provide for a first divestiture 
period for the notifying party to find a purchaser, the trustee 
monitors the progress of the divestment process and the 
search for potential buyers, in particular by ensuring that 
they are adequately informed. He establishes a report on 
the viability and capacity to stimulate competition of the 
purchaser put forward to the authority for approval.

600. In cases where the divestiture is directly conferred on 
a trustee, or where the notifying party has not managed to 
sell the assets concerned in the first period, the trustee is 
responsible for selling the assets to a purchaser approved 
by the authority. It establishes the same a report on the 
viability and ability to animate the competition of the 
proposed purchaser for approval to the authority. He must 
also establish a report on the viability and capacity to 
stimulate competition of the purchaser put forward to the 
authority for approval.

601. In general, the trustee must refer any problems 
encountered in the implementation of commitments to 
the authority.

602. A standard model for divestiture commitments and 
the mandate agreement for trustee or trustees appointed to 
monitor the divestments and to ensure maintenance of the 
viability of the assets can be found in appendices g and h.

2. Removal of structural links between the competitors

603. In certain cases, in order to sever the link with an 
important competitor, the parties can propose the sale of 
minority interests in this competitor or in a jointly held firm 

277  Commission decision COMP/M.5984 Intel/MACAFEE of 26 
January 2011, point 344.
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in order to reduce or eliminate overlaps of market share 
or the effects of the presence of the parties on a vertically 
linked or related market.

604. On an exceptional basis, the parties can also propose to 
waive the rights related to minority interests without selling 
the shares. This waiver must have the same competitive 
effect as a sale of shares. It must be permanent and cover all 
rights likely to have an influence on competitive behavior, 
such as representation on the board of directors, veto rights 
and information rights.

605. Remedies intended to terminate the structural 
links between competitors were implemented in various 
operations, such as, for example, in the solvey/montedison-
ausimont case278 where a commitment to withdraw from a 
joint venture was intended to sever certain structural links 
that were likely to promote the adoption and stability of 
coordinated behavior, as well as in the nordbanken/postgirot 
case279, that notably included discontinuation of representa-
tion within the board of directors of a competing firm. 
This type of measure was also the subject of an injunction 
by the authority in the canal plus tps case with regard to 
the minority share held by gcp in orange cinéma séries280.

3. Creation of new capacities

606. In the above-mentioned ccip / unibail case281209, the 
notifying parties undertook to overcome the effects of the 
creation of a monopoly situation by creating new exhibition 
spaces in the paris region.

4. Behavioural remedies

A) aims and types of behavioral remedies

607. Behavioral remedies are generally intended to preserve 
or promote the access of actual or potential competitors in 
the market. Access to competitors in the market is generally 
threatened by the risk of foreclosure of the markets up- or 
downstream, directly related to the vertical effects of the 
merger, or by the exercise of a leverage effect related to the 
conglomerate effects of the merger. More rarely, measures 
to lower barriers to entry to a market may remedy the 
effects of added market shares in the absence of adapted 
structural measures.

608. The following measures may address this type of 
objective according to the circumstances of the case:

 . Granting access to infrastructures in a non-discriminatory 
and transparent manner;

278  Commission decision of 9 April 2002, COMP/M.2690 - Sol-
vay /Montedison-Ausimont.
279  Commission decision of 8 November 2001, COMP/M.2567 - 
Nordbanken/Postgirot.
280  Competition Authority decision No 12-DCC-100 of 23 July 
2012 on the acquisition of sole control of TPS and CanalSatellite by 
Vivendi and Groupe Canal Plus
281  Competition Council opinion No 07-A-10 of 26 September 
2007 and Decision of the Minister C2007/14 of 13 November 2007, 
PIAC/Unibail.

 . Granting access to licenses, patents, brands or technologies;

 . Terminating or modifying exclusivity contracts;

 . Altering the conditions for the distribution or supply of 
a product;

 . Supervision of commercial behavior;

 . Disclosing information on a non-exclusive basis.

The above list and the following examples are not exhaustive 
as specific remedial measures can be adapted depending 
on the case.

609. For access of competitors to inputs, the measures 
may for example relate to the access to infrastructures, 
to information or any other type of input, directly or via 
limiting exclusive arrangements from which the new entity 
may benefit. For example, on the acquisition of joint, and 
subsequently sole control of keolis, the sncf undertook 
to guarantee non-discriminatory access to information 
and services to competitors of the operator of urban and 
intercity passenger transport to promote intermodality 
between road and rail transport282. In the groupe bernard 
hayot/cora cluny merger, the position of the bernard hayot 
group on the markets for the supply of consumer goods 
in martinique justified commitments aimed at preserving 
the access by its competitors on the food retail distribution 
markets and to commercial cooperation budgets283. On the 
pay tv markets, the injunctions issued against groupe canal 
plus were intended to guarantee competing distributors’ 
access to inputs constituted by pay-tv channels284.

610. With regard to access to clients, the commitments 
made by the sncf on the occasion of its takeover of novatrans 
concerned the organization of a call for tenders between the 
various railway companies for train haulage285.

611. Behavioral measures aimed at prevent the exercise 
of a lever effect, often consist of the management of the 
commercial practices of the undertakings concerned. For 
example, in the tf1/tmc-nt1 merger, the separate marketing 
of advertising spaces on tf1, on the one hand, and tmc-nt1, 
on the other hand, through separate management, was 
deemed necessary to the maintenance of a sufficient degree 
of competition on the market for tv advertising286. Similarly, 

282  Decision No 10-DCC-02 of 12 January2010 on the joint ac-
quisition of Keolis and Effia by SNCF-Participations and Caisse de 
Dépôt et Placement du Québec and No 12-DCC-129 of 5 September 
2012 on the acquisition of sole control of Keolis group by SNCF-Par-
ticipations
283  Decision No 11-DCC-134 of 2 September 2011 on the acqui-
sition of sole control of the assets of the Louis Delhaize group by 
Groupe Bernard Hayot.
284  Decision No 12-DCC-100 of 23 July 2012, Canalsatellite/TPS 
merger.
285  Decision No 09-DCC-54 of 16 October 2009 on the acquisi-
tion of sole control of Novatrans SA by the Transport et Logistique 
Partenaires SA.
286  Decision No 10-DCC-11 of 26 January 2010 on the acquisition 
of sole control by the group and NT1 of Monte-Carlo Participations 
(AB group).
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electricité de strasbourg undertook not to commercialize 
bundled offers relying on its ability to offer regulated rates 
of gas or electricity287. On the markets for free and pay-tv, 
corrective measures remedied the exercise by group canal 
plus of a leverage effect between its purchasing power on 
the markets for the pay-tvand its acquisitions of broadcast 
rights for free television288.

612. Behavioral remedies aimed at limiting the barriers 
to entry for new entrants were implemented for the ccip/
unibail and gst/canalplus operating relating to mergers on 
duopoly markets289.

613. Similarly, the horizontal effects of mergers on the 
sugar or rum markets have made it necessary, in addition 
to the commitments to divest assets, to offer commitments 
to ensure the access of the purchasers to essential inputs for 
their activity such as sugar or rum290.

614. In some cases, infringement of the competition by 
coordinated effects have been corrected by the granting of a 
guarantee of access, aimed at strengthening rival operators. 
Such measures were proposed for example, in the eu sell/
dea merger291.

B) behavioral remedies in addition to the structural measures

615. Behavioural measures can be envisaged as a supplement 
to structural measures. For example, for several operations 
for which the commission had concluded that they had 
anticompetitive effects due to the exit of a potential compet-
itor, commitments combining the divestiture of assets and 
obligations to provide access to essential infrastructures 
were combined in order to strengthen the credibility of the 
potential competitors remaining in the market292.

616. Behavioral measures can also be envisaged as a 
substitute - temporary or not - for structural measures, 
particularly when a divestiture would be difficult to arrange. 
For example, in the decision issued on the merger of the 
banque populaire and caisses d’epargne groups, the authority 
noted that the divestiture of a portion of the assets held by 
the new group on la reunion would be difficult in view of 
the crisis currently being experienced in the financial sector, 
and its particular severity overseas. Measures intended to 
maintain the autonomy and legal independence of the new 

287  Decision No 12-DCC-20 of 7 February 2012 on the acquisi-
tion of sole control of Enerest by Electricité de Strasbourg.
288  Decision No 12-DCC-101 of 23 July 2012 on the acquisition 
by GCP by Direct 8 and Direct Star.
289  Competition Council opinion No 07-A-10 of 26 September 
2007 Minister’s decision C2007/14 of 13 November 2007, PIAC/
Unibail and Decision No. 12-DCC-100 of 23 July 2012 on the ac-
quisition of sole control of TPS and CanalSatellite by Vivendi and 
Group Canal Plus.
290  Decisions No 10-DCC-51 of 28 May 2010 on the acquisition 
of sole control of Groupe Quartier Français by Tereos and No. 11-
DCC-187 of 13 December 2011on the acquisition of sole control of 
Quartier Français Spiritueux by Compagnie Financière Européenne 
de Prise de Participation.
291  Commission decision of 20 December 2001, Case COM-
P/M.2389 - Sell/DEA.
292  See decisions Air Liquide/BOC, Telia/Telenor and EDF/EnBW 
cited in the chapter on the elimination of a potential competitor.

group’s three agency networks on reunion were preferred, 
bearing in mind that, should non-compliance or inefficiency 
then be detected, an asset disposal commitment would 
apply ipso jure.

C) duration of behavioral measures

617. Behavioral remedies are always implemented for a fixed 
period. Except in exceptional circumstances, a minimum 
duration of five years, which may be renewable, is generally 
considered to be necessary to compensate for the effects of 
the concentration on the structure of the markets.

D) trustee responsible for the monitoring of the implemen-
tation of behavioral remedies.

618. As with structural remedies, the authority verifies their 
proper execution. Except in exceptional circumstances, a 
trustee is designated to monitor the achievement of these 
commitments and to report on them to the authority. 
The trustee’s responsibilities are specified in a mandate 
agreement which shares some of the same provisions as the 
mandate agreement for the transfers, except as regards the 
follow-up measures themselves, which are specific to the 
commitments concerned and which vary on a case by case 
basis. Regular reports on the monitoring of commitments 
are made to the authority and generally the trustee refers 
any difficulties encountered in their implementation to it. 
The authority, however, remains solely responsible for the 
finding of any possible breaches of the commitments or 
non-compliance with the injunctions issued.

619. The control by the authority also relies on market 
surveillance. Competitors can inform the trustee or the 
authority of the non-implementation of a commitment. It 
is for this reason that behavioral commitments are always 
published and that non-disclosure is kept to a minimum.
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VI. Appendices

A. MERGER CONTROL PROCEDURE 
OVERVIEW

* In phase 1, the time limit is extended to 40 working days 
when commitments are filed. The parties can also request 
an extension of up to 15 working days. In phase 2, the time 
limits are extended by 20 working days if commitments 
are filed fewer than 20 days before the initially anticipated 
deadline; the parties can request an extension (up to 20 
days); the Authority can stop the time limits when the 
notifying parties have failed to inform it of a new fact as 
of its occurrence, or to provide it with all or part of the 
requested information.



657

Competition Law Digest

B. QUESTIONS RELATIVE TO DISTRIBUTION 
CONTRACTS

620. The lme’s introduction of controllability thresholds 
specific to retail commerce293 has resulted in an increase 
in the number of notifications involving such contracts.

In particular, several major distribution networks, namely 
food or specialized mass retail distribution networks, have 
opted for an organization method that contractually binds 
the “network members” (dealers, franchisees, co-operators, 
etc.) To a “network head” (that can be a licensor, franchisor 
or a corporative, for example).

621. The application of ordinary merger law to relations 
existing within such a distribution network requires the 
consideration of various questions (nature of the control, 
turnover calculation, assessment of market power, etc.). 
The present appendix is therefore intended to clarify these 
questions.

1. Distribution contract and decisive influence

A) distribution, franchise and affiliation agreements

622. The mere signing of a distribution contract is not suffi-
cient to imply a decisive influence within the meaning of 
article l. 430-1 Of the commercial code (code de commerce), 
except in very specific cases. As such, the commision’s 
consolidated notice reiterates that “in order to confer 
control, the contract must lead to a similar control of the 
management and the resources of the other undertaking 
as in the case of acquisition of shares or assets. In addi-
tion to transferring control over the management and 
the resources, such contracts must be characterized by 
a very long duration (ordinarily without a possibility of 
early termination for the party granting the contractual 
rights)”.294 As such, with regard to independent stores 
that are offered as part of a trade name contract, the initial 
signing of these contracts does not, in and of itself, generally 
constitute a merger operation. In principle, the same applies 
when these stores become affiliated with another network, 
and change names295.

623. The commission more specifically asserted this prin-
ciple with regard to franchise contracts: “in principle, 
franchise agreements to allow the franchisor to control 
the activities of the franchisee. The franchisee usually 
exploits the entrepreneurial resources on its own account 
even if essential parts of the assets may belong to the 

293 II of Article L 430-2 of the Commercial Code.
294 Paragraph 18 of the Commission’s consolidated notice.
295  Letter 09-DCC-23 of 23 July 2009 relative to the name change 
of points-of-sale under the trade name of Vêti to the trade name of 
Kiabi: “In this case, the affiliation commission contracts stipulate 
that the operational companies in question will be free to define their 
commercial strategy and notably to determine their rates, with AF-
FIPART nevertheless being able to provide the latter with a maxi-
mum recommended price. Moreover, the operational companies will 
assume the financial and commercial risks linked to their activity, 
and most also, in particular, bear the cost for unsold products. Via 
AFFIPART, KIABI will therefore exert no decisive influence over the 
operational companies in question”.

franchisor”296. In its decision m. 940 Ubs/mister minit of 
9 july 1997, the commission considered that the “typical” 
provisions (obligation for the franchisee to comply with 
the franchisor’s marketing standards, preservation of the 
franchisor’s intellectual property rights, etc.) Within a 
franchise agreement were not sufficient to imply decisive 
influence of the franchisor over the franchisee, insofar as the 
latter continued to bear the commercial risks of its activity 
(management of stocks and procurements, setting prices).

624. Distribution contracts are likely, however, when taken 
jointly with other legal or factual elements, to provide the 
network head with decisive influence over its members. 
The authority examines all clauses that allow the network 
head to limit the member’s autonomy, whether in terms of 
the conduct of its commercial policy (for example, through 
contractual mechanisms that transfer all or part of the 
member’s commercial risk to the network head) or of the 
possibilities for changing networks, and determines if they 
are sufficient to provide the “network head” with decisive 
influence over the firm of its “member”297.

B) acquisition of stakes and articles of association of oper-
ating companies

625. The head of the distribution network may inter alia 
acquire a stake in the capital of the operating company 
of member’s sales outlet. Combined with the provisions 
of the affiliation contracts, those holdings may confer on 
the head of network a decisive influence even if they are 
very much minority interests. More rarely, the head of 
the network may, by the combination of a highly unusual 
system of governance of the operating companies and of 
the provisions of the affiliation agreement, exert a decisive 
influence without any participation in the capital of those 
undertakings. 

626. In effect although the rights conferred on minority 
shareholders are generally intended to protect their financial 
interests in their capacity as investors, and in principle 
is not sufficient, in and of itself, to provide the network 
head with a decisive influence over the member in certain 
distribution networks. Nevertheless, such an operation 
can be accompanied by a modification of the articles of 
association of the firm concerned. In this case, the authority 
assesses to what degree certain clauses of these articles of 
association are likely to provide the minority shareholder 
with decisive influence over the member. 

627. For example, if these articles of association stipulate 
the trade name under which the member must carry out its 
activity, and if they can only be modified with the approval 
of the minority shareholder, they allow the head of the 
distribution network to prevent the member from leaving 
the network. The authority then considers that this minority 
interest, attached to the distribution contract, provides the 

296 Paragraph 19 of the Commission’s consolidated notice.
297 See for example the France Telecom / EC decision of 4 January 
2008 on exclusive distribution agreements as attached to lender rela-
tions and the signing of commercial leases.
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network head with decisive influence298. The same applies 
when provisions of the articles of association establish a 
very long interval during which the member cannot leave 
the network, or de facto prevent the member from leaving 
the network for a very long period. Such provisions in the 
articles of association can be in consideration of equity 
interest equal to a simple blocking minority (34% in a sa 
(limited company), 26% in a sarl (joint stock company)), or 
even the holding of a single preferred share299.

628. In another scenario, the authority found that the 
standard articles of association of the operating compa-
nies provide that these corporations include within their 
associates, the members of a “board of patrons” (conseil 
de parrainage) contract holders of the affiliation agree-
ment and in most cases confer on that board of patrons 
a power of appointment and dismissal of the president 
of the company. The standard articles of association also 
provide that a partner may be excluded by a majority vote 
of three-quarters of the number of associates. The loss of 
the right of use of the sign is a ground for removal of the 
president and dismissal of the associate. In the case of 
removal, the associate in question is required to divest its 
shares to the other partners. The president of the company, 
even when holding a very large majority of capital, may be 
removed in application of this provision. The authority has 
held that these model statutes relating to the provisions of 
the affiliation contract, allow the network head to exert a 
decisive influence on the operating companies as it thus has 
both the power to grant and withdraw the right of use of the 
sign and determine the terms of the affiliation contract that 
defines the network’s strategy and frames the commercial 
policy of the members300.

C) acquisition of sole control and acquisition of joint control 

629. On the basis of the other prerogatives over the firm’s 
management possibly granted to the minority shareholder 
by the article of association and of the provisions of the 
trade name contract, the control exercised by the network 
head over the member can be joint, with both parties 
necessarily having to agree on the commercial policy of 
the point-of-sale, or it can be exclusive, with the network 

298 See for example, Competition Authority decision 09-DCC-06 
of 20 May 2009, ITM/Evolis.
299 See Competition Authority decision 09-DCC-064 of 17 Novem-
ber 2009: “ITM held a single preferred share of the Mikery company 
that operated a point-of-sale under the Intermarché trade name, but 
the firm’s Articles of association had been modified and had granted 
to ITM Entreprises, for a duration of [more than 10 years], the possi-
bility of blocking any name change, opposing any transfer of shares 
and obliging the majority shareholders to sell the business as of the 
moment when they would operate a similar business under a com-
peting trade name; a pre-emptive right in case of divestiture of the 
business at a price calculated according to a predetermined formula. 
Finally, after [more than 10 years], while ITM Entreprises could no 
longer block any name change or oppose any transfer of shares, ITM 
Entreprises still retained a pre-emptive right to any sale of shares for 
an additional 5 years.”
300  See Decision No 12-DCC-125 of 27 August 2012 relating 
to the acquisition of joint control of 28 stores of predominantly 
food retail store by the Union des Coopérateurs d’Alsace and the 
Association des Centres Distributeurs E. Leclerc. This is not a final 
decision because it has been the subject of an appeal before the 
Council of State.

head alone having the possibility of determining this policy. 
When the network head already has joint control over the 
member, the network head acquiring exclusive control of 
the member also constitutes a merger operation.

D) transitory operations

630. Certain acquisitions of control by the network head of 
companies that operate retail stores affiliated to the network 
are carried out on a temporary basis, with the network head 
anticipating, in a more or less short term, to sell all or part 
of the acquired control to an independent buyer. Two cases 
can then be considered:

. When this buyer is known, when binding legal documents 
have been signed between the buyer and the network head 
and the sale is to occur in the short term (less than one 
year), then both operations, the one in which the network 
head acquires exclusive control and the one whereby it sells 
all or part of this control to a third party, can be considered 
as a single operation. In this case, both operations can be 
jointly notified to the authority. In this case, the first - and 
temporary operation is considered not to have effects 
on the structure of competition, meaning that only the 
effects of the second operation will then be the subject of 
a competitive analysis;

. In other cases, the operation whereby the network head 
acquires exclusive control of one or more points-of-sale 
must be independently notified to the authority, which will 
assess their effects on the network’s competitive structure.

2. Turnover calculation

631. The turnover of a network head (franchisor, licensor, 
cooperative etc.) Includes the sales of its branches, the sales 
to its independent members in order to supply them and 
the compensation paid by independent members for all 
services provided by the network head. These services, paid 
by means of a royalty or other measures, can take several 
shapes: know-how, brand, assistance, market and assortment 
studies, training actions, seminars, etc.

632. On the other hand, the network head’s turnover 
does not include the sales to the public carried out by 
independent members, insofar as the network head does not 
have the right to manage the member’s affairs within the 
meaning of article 5 of community regulation no 139/2004, 
to which article l. 430-2 Of the commercial code explicitly 
refers. This point was established in the aforesaid m940 ubs/
mister minit decision.

3. Market power appraisal

633. The notions of decisive influence and of market power 
do not take in one another. As such, even if the network 
head does not control the store operated by a member 
(franchisees, dealers, cooperating members...), The latter’s 
sales can be included with those of the stores operated by 
the network head itself for the purposes of the competitive 
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analysis301, on the basis of the degree of autonomy of the 
commercial policy implemented by the network’s indepen-
dent members.

634. On a case-by-case basis, the authority examines 
whether one must consider that, within a single trade 
area, the stores controlled by the network head, on the one 
hand, and those operated under the same trade name but 
not controlled by the network head, on the other hand, are 
likely to exert competitive pressure on one another.

635. This type of analysis, for example, was conducted 
by the authority in the mr bricolage/passerelle merger 
and confirmed by the council of state302, which noted 
that the assessment of the market power of a distribution 
group for the purposes of the analyzing the competitive 
effects of a merger between two distribution networks, is 
separate from the assessment of the existence of a decisive 
influence, for the purposes of identifying a concentration, 
and requires that account be taken of all the stores affili-
ated to the network where their commercial policy is not 
sufficiently autonomous. The council of state considered 
that the authority had not committed an error of law by 
carrying out a concrete analysis of the contracts specific to 
the two networks at issue in the present case and referring, 
in order to assess the commercial autonomy of the different 
categories of members, to factors such as compliance with 
the franchisor’s policy of the in the field of marketing 
communications, participation in promotional campaigns, 
exclusivity of supply from suppliers listed by the franchisor 
for a part of purchases, a ban on modifying a point of sale 
without the authorization of the franchisor, the possibility 
for the franchisor, to fix a maximum price, the obligation 
of referencing a part of the franchisor’s the product lines 
of even the existence of pre-emption, substitution and 
preference clauses to the benefit of the franchisor in the 
case of the divestment of a franchised store.

4. Content of the notification file and simplified procedure

636. As indicated above starting in paragraph 188 et seq, the 
content of the notification file is lighter for operations that, 
in principle, do not bring competition problems to light:

. For operations that do not result in competition issues, the 
absence of markets affected leads to a simplified notification, 
the most demanding part in terms of required information 
is by far the detailed description of the markets affected.

. The firms can, after the closing of the annual financial 
statements, provide the mergers unit with a core summary, 
preferably in electronic format, that contains the general 
information that is likely to be repeated in all notifications 
for the coming year. They can then limit the content of 
their notification to the information that is specific to the 
operation.

301  Decisions M. 1221 Rewe/Meinl and M. 1684 Carrefour/Pro-
modes; Conseil de la concurrence opinion 00-A-06 and letter from 
the Minister C2000-03, Carrefour Promodes.
302 Decision No. 10-DCC -01 of 12 January 2010 relating to the 
acquisition of sole control by Mr Bricolage of Passerelle and Coun-
cil of State Decision of 23 December 2010 No 337533.

. When the operation has to be notified in application of 
(ii) of article l. 430-2 Of the commercial code but not of 
(i) of the same article303, the definition of the upstream 
supply markets and the assessment of the market shares 
of the buyer and of the target in these upstream markets 
can be omitted.

637. Finally, a simplified file can also be submitted in the 
following cases:

. When the buyer(s) is/are not present in the same markets 
as the ones in which the target(s) is/are operating, nor in 
upstream, downstream or related markets304; however, a 
simplified file will only be accepted in this regard when the 
delimitation of the relevant markets concerned is sufficiently 
obvious such as to imply the absence of any overlap or of 
vertical and related links between these markets; in the 
simplified notification file, the declaring parties are also 
asked to give a sworn statement that the operation in 
question meets this condition;

. When the operation has to be notified in application of 
(ii) of article l. 430-2 But not of (i) of the same article305 
and it does not result in a change of the trade name of the 
retail store(s) in question.

638. For these operations, for which it is supposed, in 
principle, that they are unlikely to harm competition, the 
parties can, for the following points in the notification 
form indicated in appendix 4.3 Of the regulatory part of 
the commercial code:

. For point 2c, provide a recap table of the financial data 
only for the last closed fiscal year;

. For point 2e, not provide the “list and description of the 
activity of the undertakings with which the undertakings 
or groups concerned and the groups to which they belong 
maintain significant and lasting contractual ties within 
the markets concerned by the operation, the nature and 
description of these ties”;

. For point 3, simply provide a list of the activities of the 
parties.

639. On the other hand, the following elements (in the core 
summary or, in case of changes to these elements, in each 
notification file) are indispensable for a quick and complete 
examination of the file:

. A detailed study of the trade areas concerned by the opera-
tion. This study must be accompanied by a map showing the 
locations and trade names of each competing store, but also 
of any stores (independents or branches) that are tied to the 
distribution network involved in the operation,

303 Transactions notifiable in application of the III of Article L. 
430-2 may not be the object of a simplified file.
304 The buyer can be an investment fund.
305 Operations requiring notification in application of (III) of Arti-
cle L. 430-2 cannot be the subject of a simplified file.
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. Copy of the contracts, i.E. Distribution, franchise, conces-
sion, membership in a cooperative etc.),

. Copy of the articles of association and rules of procedure 
of the head of the distribution network (franchisor, licensor, 
cooperative etc.),

. Names of the members leaving the distribution network 
and the reasons for their departure within the three years 
preceding the date of the notified operation.

640. The transactions for which a simplified notification file 
can be submitted in application of § 204 are the subject to 
review by simplified procedure. The simplified decision in 
principle is notified to the parties within 15 working days.

C. SPECIFIC QUESTIONS REGARDING 
INVESTMENT FUNDS

641. Ordinary law as it pertains to mergers is fully applicable 
to operations involving investment funds. However, the 
acquired by the competition authority has enabled a certain 
number of specific characteristics to be identified:

1. Control qualification

642. Investment funds bring together unit holding investors 
who, in principle, have no control over the fund, neither on 
a personal nor a collective basis. The funds generally acquire 
the shares and voting rights that provide control of the 
companies that make up their portfolio, with this control 
generally being carried out by the portfolio management 
company that created the fund through its organizational 
structure (control of the general partner of investments 
funds and/or consultancy contracts for example).

643. Exceptionally, control may be exercised by the fund 
itself.

2. Turnover calculation 

644. To determine the turnover of an acquiring fund, one 
must apply article 5 of regulation no 139/2004 and notably 
article 5(4), while considering, as a general rule, that the 
firm concerned is the portfolio management company that 
manages the acquiring fund and acquires direct or indirect 
control of one or more undertakings.

645. When a shareholder of the portfolio management 
company meets the criteria anticipated in points b), c) or 
e) of article 5 of paragraph 4, irrespective of the autonomy 
of the portfolio management company relative to it, its 
turnover will be taken into account. When a portfolio 
management company belongs to a banking group, the 
turnover of the overall group must therefore be taken into 
account.

3. Content of the notification file

646. The provisions anticipated in the body of the present 
guidelines relative to simplified files apply to the operations 
of investment funds.

647. Particular attention should be paid to point 2 (b) of the 
notification file, which requires the following to be provided: 
“the list of the main shareholders, the shareholders’ pacts, as 
well as the list and amount of the equity interests held by 
the undertaking or its shareholders in other undertakings, 
if this participation directly or indirectly results in at least 
a blocking minority or the ability to appoint at least one 
member of the board of directors”, as well as in point 1 (b), 
which requires “a presentation of the operation’s legal and 
financial points that mentions, if relevant, the amount of 
the acquisition”.

648. This information is particularly important for the 
review of mergers involving an investment fund insofar as 
it must make it possible to determine the scope of the new 
entity that will be taken into account in the competitive 
analysis.

649. With regard to information to be provided under point 
2(b) the notification file must contain: 

. The composition of the shareholding of the portfolio 
management company,

. The documents determining the governance rules of the 
portfolio management company, such as association articles, 
possible pacts or internal regulations,

. The identity of the fund’s main investors, with the amount 
invested by each investor in the fund. 

. The fund’s rules of procedure as well as any contractual 
document governing the relations between the manage-
ment company and the investors in the fund. Any form of 
agreement, even verbal, between the fund’s management 
company and the investors, must be mentioned in the 
notification file306,

. The list of equity interests held by all of the funds managed 
by a single investment company, while stipulating the share 
of the capital held, the type of control (exclusive, joint, 
absence of control), the turnover and the firm’s business 
sector.

650. With regard to point 1 (b) contained in the part 
specific to each operation, it should notably be clarified, in 
the case of an investment funds belonging to a bank, if the 
operation’s financing plan includes credits granted by the 
bank or if the firm that is the subject of the operation has 
or will have recourse to credits granted by the said bank. 
The participation of the bank linked to the investment 
funds in a lbo-type arrangement, or a significant liability of 
the firm that is the subject of the operation relative to this 
bank, can indeed be considered as an element comprising 
a decisive influence.

306  See decision M 1357 of the Commission, Nordic Capital / 
Hilding Anders.
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4. File investigation timeframe

651. At times, investment funds can be particularly inter-
ested in being able to quickly carry out their operations. 
When the operation in question raises no competition 
issues, it is best to be able to issue a decision without 
uselessly delaying the operation. 

652. Under article l. 430-3 Of the commercial code the 
possibility for the parties, to notify “sufficiently complete” 
agreements. The parties are therefore invited to use this 
faculty in order to not necessarily wait for the signing of 
irrevocable agreements before submitting their operation 
for merger control.

653. It is furthermore possible, when a prima facie analysis 
makes it possible to set aside any risk of an anticompetitive 
effect, to request the benefit of an authorization within 15 
working days instead of the usual 25 working days. When 
the acquiring fund or funds are present neither on the same 
markets as those on which operate the target(s) operates, 
nor on upstream, downstream or related markets, the 
operation is subject to the simplified procedure described 
in § 204 et seq.

654. In all cases, it is up to the parties wishing to carry 
out the operation within short timeframe to provide the 
administration with a complete notification file as of its 
filing.

5. Referrals to the commission 

655. When an investment fund wishes, pursuant to articles 
4(5) of regulation no 139/2004, to benefit from a one-stop 
shop examination on the community level, it files a request 
for this purpose with the european commission according 
to the procedure set out in paragraph 153.

6. Competitive analysis

656. The competitive analysis of an operation involving 
a portfolio management company brings to light specific 
questions relative to the appreciation of its management 
autonomy relative to their shareholders and investors in 
the fund that they manage.

657. Portfolio management companies, subject to approval 
by the autorité des marchés financiers [financial markets 
authority (amf )]307, are required to maintain a policy of 
efficient management of conflicts of interest in accordance 
with the various provisions of the french monetary and 
financial code, the amf ’s general regulations, the code of 
ethics of the association française de la gestion financière 
(afg-asffi) and/of the association française des investis-
seurs en capital (afic). Many foreign regulations anticipate 
similar provisions with regard to preventing conflicts of 
interest. The result is that portfolio management companies 
most often have management autonomy relative to their 

307  In application of Article L. 532-9 of the Monetary and Financial 
Code 

shareholders, even majority shareholders, and relative to 
the investors in the funds that they manage.

658. However, in the context of the competitive analysis 
conducted by the authority, managerial autonomy of must 
be demonstrated by the parties on the basis of the informa-
tion provided in point 2 (b) of the notification file.

659. In the case of an acquisition of control by a suffi-
ciently autonomous portfolio management company, the 
merged entity that is the focus of the competitive analysis 
is comprised of the management company and of all of the 
firms over which it has a decisive influence via its managed 
funds. Should it be demonstrated that the portfolio manage-
ment company holds no controlling participation in an 
identical, upstream, downstream or related market to that 
of the target, the competitive analysis does not need to be 
taken any further. When the management company holds 
equity interests in an identical market, whether upstream, 
downstream or related to that of the target, the analysis 
provided by the parties must allow for an assessment of 
the operation’s impact on competition. It can then happen 
that operations involving investment funds can result in 
anticompetitive effect, notably in the case of build-ups308.

660. In cases in which the management company is insuf-
ficiently autonomous relative to a shareholder, or very 
exceptionally, an investor, the analysis must be extended 
to include the holdings of the group to which it belongs 
or those of the individual investor(s) that has/have deci-
sive influence over the management of the management 
company’s equity interests. Such an analysis will be carried 
out in cases of “captive funds”, for which a majority of the 
capital invested comes from the parent of the management 
company.

D. QUESTIONS CONCERNING AGRICULTURAL 
COOPERATIVES

661. Agricultural cooperatives, governed by a specific 
legal system as codified in book V, Section (II) of the 
French Rural code (Code rural) are generally considered 
to be companies of a special type (sui generis), neither 
non-trading nor commercial: “agricultural cooperatives 
undertakings and unions [of cooperatives] form a special 
category of undertaking, separate and distinct from civil and 
commercial companies. They have legal personality and full 
[legal] capacity”.309

662. Article L. 521-1 of the Rural and Maritime Fishing 
Code defines the objective of agricultural cooperatives 
as the “joint usage by farmers of all means intended to 
facilitate or develop their economic activity, and to improve 
or increase the results of this activity”. They are owned by 
farmers (cooperative associates) which are both the main 
suppliers and the shareholders thereof. “They are required 

308  See various decisions of the Minister issued pursuant to com-
mitments and involving funds: C2002-14 PAI LBO (Panzani) / 
Lustucru, of 17 May 2002. C2008-4 Vivarte SA / Defi Mode of 16 
January 2008 and C2008-16 Vivarte / Super Sports of 30 April 2008.
309 Article L. 521-1 of Rural and Maritime Fishing Code.
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to use the services of the co-operative for a fixed duration 
and in correlation, to take a share of the capital according to 
their commitment to the activity”310. The annual surpluses 
of co-operatives are divided between the associates of the 
cooperative proportionally to the operations they have 
undertaken with the cooperative during the course of the 
fiscal year but each member has an equal right to vote in 
the General Assembly311. Third party farmers may also 
have recourse to the service of the cooperative, but those 
services may not represent more than 20% of the total of the 
cooperative’s turnover312. The statutes of each agricultural 
cooperative undertaking sets out the territorial division of 
that undertaking313.

663. These particular features justify on some points a 
specific analysis under competition law. They are located in 
effect between the two poles of the markets and organiza-
tions. In particular, cooperatives are not considered as being 
controlled by their members but that the relations between 
cooperatives and their members are regarded as not exactly 
the same as those of a commercial undertaking with its 
suppliers or customers (1).

664. The analysis of merger operations involving coopera-
tives, or unions of cooperatives, are for the rest based on 
the principles and general criteria used in merger control. 
They must also notify transactions for the acquisition of 
commercial companies, carried out individually314 or jointly 
with other cooperatives or other commercial companies. 
Agricultural cooperatives are subject to merger control 
as groupings of cooperatives which may take the form of 
mergers, creations of unions of cooperatives or joint ventures 
when full-function (2).

1. Cooperatives have specific relations with their members 
which are taken into account for the purposes of merger 
control.

A) cooperatives and their members tend to constitute distinct 
economic entities despite the existence of close links between 
them.

665. On the one hand, the farmers are the cooperative’s 
associates in that they provide its issued capital (subscribed 
according to their contributions), and on the other hand, 
they are its suppliers of raw materials and/or purchasers of 
products and services according to the cooperative’s corpo-
rate purpose. The cooperative and its members therefore 
have a dual relation, capitalist and economic.

666. A cooperative’s member is first and foremost one of 
its associates, whose commitment is for a limited time that, 
in practice, varies between 3 and 15 years, based on the 

310 Article L. 521-3 a). 
311 Article L. 522-3 d). 
312 Article L. 522-5. 
313 Article L. 522-2. 
314  See e.g. Decision No 12-DCC-06 of 20 January 2012 on the ac-
quisition of the Vermandoise group by the cooperative Cristal Union 
and Decision No 11-DCC-80 of 23 May 2011 on the acquisition of 
sole control of the Défi Viandes group by the Cooperl Arc Atlantique 
group.

production cycles handled by the cooperative315. Though 
owners of the cooperative, the members do not enjoy any 
legal power to block its strategic decisions. Indeed, coopera-
tives operate using the one person - one vote principle, with 
a possible weighting of the votes. However, this weighting 
has a ceiling: a single associate can therefore not have more 
than one twentieth of the votes that are cast directly or 
represented. In practice, such weightings are infrequently 
used in cooperatives, but increasingly often in unions. Given 
these elements, it is clear that no single member has a legal 
power to block the cooperative’s strategic decisions.

667. Thus, as a general rule, no member or group of members 
exercises decisive influence over a cooperative. The coopera-
tive can therefore not be considered as a joint venture, and 
the existence of an upstream market for the supply of raw 
materials to cooperatives (cereals, sugar, livestock intended 
for slaughter etc.) Logically follows from this316. 

B) relations between cooperatives and their members are 
not exactly the same as those between cooperatives and 
third-party farmers.

668. For the calculation of turnover, members of agricultural 
cooperatives are generally considered as third parties and 
the turnover of these cooperatives (or unions) must include 
the sales by the cooperative (or union) to third parties and 
the sales by the cooperative (or union) to its members, but 
not the sales by its members to third parties317. 

669. However, the particularities of the link between coop-
eratives and their members are also be taken into account 
in the competitive analysis of markets, bringing them 
together, such as e.G. The upstream markets on which 
cooperatives collect products (cereals, fruits, vegetables, 
milk, animals intended for slaughter) or the agro-supply 
markets on which members source inputs (seeds, fertilizers 
etc.) From cooperatives. It may thus be noted that the 
profits of the transaction carried out by the cooperatives 
with their members are redistributed to them318. The 

315 Note that that there is no legal obligation to join a cooperative. 
Similarly, when a farm operator joins a cooperative, there is no re-
quirement to do so for all of its production, nor for all the needs of 
the farm.
316 European Commission Decision No IV/M.1313 Danish Crown 
/ Vestjyske Slagterier of 9 March 1999. Cooperatives and their mem-
bers have been analyzed as two separate entities insofar as: as the 
cooperatives in question bring together a large number of members, 
none of them can exert a direct influence on the commercial policy of 
the latter and conversely cooperatives do not control their members. 
In the present case, this reasoning is transposable to the French case 
where each member has only one vote; it is difficult for a member 
to leave a cooperative (the notice in this case was at least one year), 
whereas any farmer can, by simple request, become a cooperative 
associate; the largest supplier of the cooperative represents less than 
1 per cent of the total supply of the cooperative; the members are 
required to supply their cooperative exclusively which on the other 
hand is obliged to purchase all of their production; all members are 
paid the same price.
317 For the part of their production that cooperative members do 
not sell to the cooperative. 
318  During the examination of the M.1313, Danish Crown merger, 
cited above, the European Commission noted at paragraph 192 in 
respect of the upstream markets for the purchase of live pigs, that the 
parties to the merger were owned by their members, and that the main 
part of the yearly profits of the slaughtering houses had in the past 
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authority examines however in a concrete manner and on 
a case by case basis the incentives of the cooperatives to 
pass on their profits from any decrease in costs of supply or 
increases in prices of the products that they sell319.

670. Account is also taken of the fact that the cooperative 
cannot choose its area of collection which is determined by 
its statutes, that the members have the right to renew their 
membership, that the cooperative is required to purchase the 
production of its members who are thus assured of having 
a market for their products320.

671. Furthermore, the authority ensure that a concen-
tration does not have the effect, for farmers in a given 
geographic market, of removing all possibility of choice 
for the marketing of their products or their sourcing of 
agro-supply products321. Members should be able to find 
other outlets for their products or other sources of supply 
of inputs. This analysis is made on a case by case basis and 
in a concrete manner according to the characteristics of the 
markets in question. 

672. However, at of 22 february 2013, only one merger had 
been considered as posing the risk of distortion of competi-
tion insofar as the collection by the cooperative of milk from 
members was subject to the commitment to source inputs 
with the cooperative which, in the competitive context of 
the particular case, significantly reduced competition on the 
various markets to supply inputs to farmers322. 

been distributed to the members in proportion to the deliveries by 
each member. Consequently, because of the co-operative structure, 
the Commission held that it was not possible for the slaughtering 
houses to exploit their members-suppliers in the traditional sense of 
a dominant purchaser.
 
319  See for example the decision No. 11-DCC-150 of 10 October 
2011 on the acquisition of sole control of the cooperative Elle-et-
Vire by the cooperative group Agrial (points 169 to 176).
320  See for example Decision 11-DCC-150 cited above (points 64 
to 69), Decision No. 10-DCC-122 of 17 September 2010 on the ac-
quisition of joint control of Gastronome Condom by the companies 
Euralis COOP, SCA Vivadour, Terrena and Maïsadour (point 51) and 
Decision No 10-DCC-110 of 1 September 2010 on the acquisition 
of exclusive control of the Entremont group by the Sodiaal group 
(point 84).
321  See for example Decision No 12-DCC-02 of 12 January 2012 
on the acquisition of sole control of the companies Hubau and Sicapa 
and by the cooperative group Unéal (Point 26: analysis of the market 
for agro-supply products in the Pas-de-Calais region) and Decision 
12-DCC-42 of 26 March 2012 on the merger between the coopera-
tives Champagne Céréales and the Nouricia (analysis of the market 
for the agro-supply products in Haute-Marne).
322 In Decision No 11-DCC-150 cited above, the Authority consid-
ered that on the markets for the collection of milk, the merger of 
Agrial - Elle-et-Vire merger did not give rise to competition problems 
even though the only choice left milk producers in the departments 
concerned was to join Agrial. On the other hand, it considered that 
the tying of membership to Agrial for the collection of milk to the 
procurement from that cooperative of agro supply products for all 
of the needs of producers, or for 80% of their needs, was harmful to 
competition on the agro-supplies markets. Agrial therefore commit-
ted to reducing to 50%, the purchasing obligations in agro-supply 
products and not to tie the supply of agro-supply products to the col-
lection of milk.

2. The different types of cooperative groupings 

673. The merger of two or more cooperatives or the merger 
by absorption by one of the cooperatives is the simplest form 
of grouping. A single cooperative remains post-merger323.

674. The grouping may also take the form of the creation 
of a union of cooperatives. The majority of the elements 
identified above describing agricultural cooperatives, their 
article of association, their operation and the relationships 
they have with their members are largely applicable to 
unions of cooperatives. They operate according to the same 
principles324 (legal personality, approval by the high council 
for agricultural cooperation (haut conseil de la coopération 
agricole - hcca)325, decision-making provisions).

675. In application of the general principles of merger 
control the creation of a union of cooperatives constitutes 
a merger within the meaning of article l. 430-1-Ii of the 
commercial code of law if, on one hand, it exerts a decisive 
influence on that union and on the other, if it is indeed a 
full-function entity.

676.  For the creation of a union of cooperatives to be 
considered to be a merger (concentration), it must jointly 
controlled by several associate cooperatives. If only one of 
the associate cooperatives is able to exercise a significant 
influence on the commercial policy of the union, it is not a 
concentration. However, if one of the associate cooperatives 
acquires the sole control of an existing union of cooperatives 
following the withdrawal of one or more other associate 
cooperatives, this acquisition of sole control constitutes a 
concentration326. If none of the associated cooperatives in 
the union can exert a decisive influence on it, it is not of a 
concentration.

677. For the creation of a union jointly controlled by at 
least two of its member cooperatives to be considered a 
merger, the union must also be a full-function undertaking. 
The criteria presented in paragraph 55 et seq. Apply. In 
particular, it is necessary to verify if the union will have 
sufficient resources to operate independently on a market.

323  See e.g. Decision No 12-DCC-49 of 10 April 2012 for the 
merger between Charente Coop and Charentes Alliance, Decision 
No 12-DCC-42 of 26 March 2012 merger between the cooperatives 
Champagne Céréales and Nouricia, Decision No 10-DCC-137 of 
18 October 2010 merger between cooperatives Coop Pigalys, PSB, 
PBO, LT, the union of cooperatives Union Pigalys and the pig farm-
ing activity of Terrena and the merger control inapplicability letter of 
No 10-DCC-104 of 24 August 2010 to the Capel cooperative relative 
to the acquisition of sole control of Bevicor for an example of a trans-
action falling below the notification thresholds.
324  Note however that unions do not have a territorial division.
325  The HCCA approves cooperatives in accordance with the 
agricultural orientation law of 5 January 2006.

326  Decision°12-DCC-75 of 18 June 2012 relating to the taking 
of exclusive control of Seveal Union by the Vivescia group for an 
example of a union not subject to control and the acquisition of sole 
control by one of the associated cooperatives due to the withdrawal 
of one of the three associates.
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678. In the same way, the creation of a joint venture by two 
or more cooperatives, regardless of the social form of this 
undertaking, constitutes a concentration within the meaning 
of article l. 430-1 Of the commercial code of trade if this 
joint undertaking is a full-function undertaking. A joint 
undertaking charged with the purchase of inputs which are 
resold to the parent cooperatives is not generally regarded 
as a full-function undertaking (unless its purpose is the sale 
of the products in question to third parties for a significant 
part of its turnover. Similarly, a joint venture created to sell, 
for the account of its parents, products supplied by them, 
is generally not full function327 except if it is intended that 
it can also obtain supplies on the market for a significant 
part of its purchases. The authority examines on a case by 
case basis if, in the light of its articles of association, its 
resources and the state of the market, the joint undertaking 
will have the possibility to act independently of the parents 
on this market328.

679. Under certain conditions, the creation of an economic 
interest grouping (eig) by several cooperatives may also 
constitute a concentration if it results in important and 
durable links of financial solidarity and a joint economic 
management329.

E. Questions concerning the takeover of 
firms in difficulty within the framework 
of bankruptcy collective proceedings

680. The fact that a merger operation takes place within the 
framework of a legal decision, such as the commercial court’s 
adoption of a recovery plan for a firm, does not hinder the 
respective responsibilities of the european commission 
and of the competition authority to issue a ruling on the 
compatibility with competition law of such a takeover, 
and more particularly the provisions applicable to merger 
control. This was recalled by the council of state (conseil 
d’état) in its decision of 6 february 2004 that cancelled, on 
the merits, the decision by the minister for the economy that 
had authorised the takeover of moulinex by seb.

681. Experience has shown that a large number of firms 
that are candidates for the purchase of assets within the 
framework of bankruptcy proceedings are often late to learn 
of their obligations with regard to merger control. However, 
this can have significant consequences: in principle, this 
procedure brings about a suspension (if no exemption has 
been formally requested), and if it results in the identifica-
tion of an anticompetitive effect that results from a recovery 
plan, disposals may prove to be necessary, possibly relating 
to the scope of purchased assets.

327 The joint venture is equated to a joint sales agency as stated in 
the Commission Consolidated Jurisdictional Notice at pt. 95.
328  See for example the letter of merger control inapplicability No 
12-DCC-13 of 1 February 2012 on the establishment of the joint-ven-
ture Axso by the Euralis Coop, SAS Aramis and Agro Participations 
AB.
329  See Decision No 11-DCC-154 of 24 October 2011 on the acqui-
sition of sole control of the company Financière du Forest, a holding 
company belonging to the GAD group, by Centrale Coopérative Ag-
ricole Bretonne for an example of a concentrative EIG.

682. It is therefore very important for candidates for the 
takeover of firms in difficulty to consider, right from the 
start of their reflections, the procedural and substantive 
consequences of merger control.

683. Official receivers have no legal or regulatory obliga-
tion to refer to the authority or to the commission if the 
operation is notifiable. This notification obligation falls to 
the buyers of all or part of the firm that is undergoing the 
judicial settlement or liquidation and that is the subject of 
a divestiture plan. However, official receivers can play a very 
useful proactive role when it comes to informing candidate 
purchasers of their obligations, for example by indicating 
these obligations in the specifications of the invitation to 
tender provided to the takeover candidates.

683. The choice of a takeover offer in the commercial court’s 
decision can result in its immediate execution. To avoid 
the court’s acceptance of an offer automatically resulting 
in a violation of the applicable merger control provisions, 
the buyers in question must request an exemption that will 
suspend this control, pursuant to article l. 430-4 Of the 
commercial code330 .

684. Firms wishing to receive such an exemption must 
submit a request at least 5 days before the court issues 
its decision, by attaching it to a notification file that is as 
complete as possible and that includes, at the very least, 
a presentation of the parties and of the operation, the 
justification of the exemption request, and a preliminary 
competitive analysis of the operation’s effects. 

685. An application for such an exemption from the compe-
tition authority is examined quickly, with a favorable bias. 
However, an exemption is granted provided that the buyer 
refrains from any action that could hinder the adoption of 
measures intended to remedy any anticompetitive effects 
that would be detected during the investigation.

686. Moreover, the granting of this exemption has no 
impact on the outcome of the operation’s control: the 
authority retains full competence with regard to the merits 
of the case, and can impose corrective measures, namely 
disposals involving the assets of the acquired target or, if this 
is forbidden by the ruling, the assets of the buyer, or even 
prohibit the operation if it will have anticompetitive effects.

687. Potential buyers can also submit their offer to the 
mergers unit during a pre-notification. This informal exami-
nation is particularly useful for facilitating the conduct of 
the operation’s examination, and will avoid any suspension 
of the timeframes due to insufficient information in the 
submitted file; it also allows for a very early identification, 
if relevant, of the types of competition problems that could 
result from the takeover. Under these conditions, the candi-
date for the firm’s takeover will be able to determine the 
consequences and establish the parameters of its takeover 
offer accordingly.

330  For details see section on procedure in these guidelines.
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F. STANDARD MODEL FOR DIVESTITURE 
COMMITMENTS TO THE COMPETITION 
AUTHORITY 

Pursuant to [article l. 430-5, Ii if phase i commitments] 
[article l. 430-7, Ii if phase ii commitments] of the 
commercial code, [indicate the name of the undertaking 
or undertakings offering the commitments] (herein-
after  the “parties”) hereby enter into the following commit-
ments (the “commitments”) thus allowing the competition 
authority (the “authority”) to authorize [description of 
operation: e.G. The acquisition of…, the creation of a joint 
venture by …and…] by a decision rendered on the basis 
of [article l. 430-5, Iii if phase i commitments] [article l. 
430-7, Iii if phase ii commitments] of the commercial code 
(the “decision”).

The commitments shall take effect on the date of adoption 
of the decision.

This text will be interpreted in light of the decision rendered, 
inasmuch as the commitments represent conditions and 
obligations which are attached, within the overall context 
of french law, and in particular the commercial code, and 
in reference to the authority’s merger control guidelines.

1. Definitions

1. For the purpose of the commitments, the following terms 
shall have the following meaning:

[X] : [provide the abbreviated name of the undertaking 
divesting its business or businesses] company incorporated 
under the law of [...], Having its registered offices in [...], 
Registered at [...] Under number [...].

Purchaser: the entity approved by the authority as acquirer 
of the divestment business in accordance with the criteria 
set out in title 4.

Divestment business: the business or businesses as defined 
in title 2 and in the annexes to the commitments that the 
parties commit to divest 

Hold separate manager: the person appointed by [x] for 
the divestment business to manage the day-to-day business 
under the supervision of the monitoring trustee.

Closing: the transfer of the legal title to the divestment 
business to the purchaser.

Effective date: the date of adoption of the decision.

Subsidiaries: undertakings controlled by the parties and/
or by the undertakings that control the parties, including 
the joint venture [only if the transaction is the creation of 
a joint undertaking] in accordance with article l. 430-1 Of 
the commercial code and in the light of the guidelines of 
the authority’s merger control guidelines.

Trustee(s): monitoring trustee and divestiture trustee.

Divestiture trustee: one or more natural or legal person(s) 
who is/are approved by the commission and appointed by 
[x] and who has/have received from [x] the exclusive trustee 
mandate to complete the sale of the divestment business.

Monitoring trustee: one or more natural or legal person(s) 
who is/are approved by the authority and appointed by [x], 
and who has/have the duty to monitor [x’s] compliance with 
the conditions and obligations attached to the decision.

Trustee divestiture intervention period: the period of [·] 
months from the end of the first divestiture period.

First divestiture period: the period of [·] months from the 
effective date.

Personnel: all staff currently employed by the divestment 
business, including essential staff, staff seconded to the 
divestment business, key personnel as well as the additional 
personnel listed in the annexes to the commitments.

Key personnel: all personnel necessary to maintain the 
viability and competitiveness of the divestment business.

2. Divestment business

A) commitment to divest 

2. In order to maintain effective competition, [x] commits 
to divest, or procure the divestiture of the divestment busi-
ness by the end of the trustee divestiture period as a going 
concern to a purchaser and on terms of sale approved by 
the authority in accordance with the procedure described 
in paragraphs 15 and 16. To carry out the divestiture, [x] 
commits to find a purchaser and to enter into a final binding 
sale and purchase agreement for the sale of the divestment 
business within the trustee divestiture intervention period. 
If [x] has not entered into such an agreement at the end 
of the first divestiture period, [x] shall grant the divestiture 
trustee an exclusive mandate to sell the divestment business 
in accordance with the procedure described in paragraph 
25. [The following sentence should be inserted in case of 
an “up-front buyer”: the proposed concentration shall not 
be implemented before [x] or the divestiture trustee has 
entered into a final binding sale and purchase agreement 
for the sale of the divestment business and the authority has 
approved the purchaser and the terms of sale in accordance 
with paragraph 16].

3. [X] shall be deemed to have complied with this commit-
ment if, by the end of the trustee divestiture period, [x] 
or the divestiture trustee has entered into a final binding 
sale and purchase agreement and the authority approves 
the proposed purchaser and the terms of the agreement 
according to the procedure described in paragraph 16; 
and the closing of the sale of the divestment business to 
the purchaser takes place within three (3) months of the 
approval of the purchaser and the terms of the agreement 
by the authority. 

4. In order to maintain the structural effect of the commit-
ments, the parties shall, for a period of 10 years after the 
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effective date, not acquire, whether directly or indirectly, 
the an influence over the whole or part of the companies 
or assets making up the divestment business, unless the 
commission has previously found that the structure of the 
market has changed to such an extent that that the absence 
of influence of the parties on the divestment business is no 
longer necessary to eliminate all serious concern as to the 
effects of the concentration on competition.

B) structure and definition of the divestment business

5. The divestment business consists of [provide a summary 
description of the divestment business]. The legal and func-
tional structure of the divestment business as operated to 
date is described in the appendix. The divestment business, 
described in detail in the appendix, includes:

(A) all tangible and intangible assets (including intellectual 
property rights);

(B) all licenses, permits and authorizations issued by any 
governmental organization for the benefit of the divestment 
business;

(C) all contracts, leases, commitments and customer orders 
of the divestment business;

All customer, credit and other records of the divestment 
business; and

(D) the personnel.

3. Related commitments

A) preservation of viability, marketability and competitiveness

6. From the effective date until closing, [x] shall preserve or 
procure the preservation of the economic viability, market-
ability and competitiveness of the divestment business, in 
accordance with good business practice, and shall minimize 
as far as possible any risk of loss of competitive potential of 
the divestment business. In particular [x] undertakes

(A) not to carry out any action that might have a significant 
adverse impact on the value, management or competitive-
ness of the divestment business or that might alter the 
nature and scope of activity, or the industrial or commercial 
strategy or the investment policy of the divestment business;

(B) to make available, or procure to make available, sufficient 
resources for the development of the divestment business, 
on the basis and continuation of the existing business plans;

(C) to take all reasonable steps, or procure that all reason-
able steps are being taken, including appropriate incentive 
schemes (based on industry practice), to encourage all key 
personnel to remain with the divestment business.

B) hold-separate obligations of the parties 

7. From the effective date until closing, [x] commits to keep 
the divestment business separate from the business(es) it 
is retaining after closing of the transaction and to ensure 

that the key personnel, including the hold separate manager 
have no involvement in any business retained by [x] and 
conversely [x] shall also ensure that the personnel do not 
report to any individual outside the divestment business.

8. Until closing, [x] shall assist the monitoring trustee 
in ensuring that the divestment business is managed as 
a distinct and saleable entity separate from the busi-
nesses which the parties are retaining. [X] shall appoint 
a hold separate manager who shall be responsible for the 
management of the divestment business and report to the 
monitoring trustee. The hold separate manager shall manage 
the divestment business independently and in the best 
interest of the business with a view to ensuring its continued 
economic viability, marketability and competitiveness and 
its independence from the businesses retained by the parties.

9. [To be inserted in cases in which a company or a share 
in a company is to be divested and a strict separation of the 
corporate structure is necessary: to ensure that the divest-
ment business is held and managed as a separate entity the 
monitoring trustee shall exercise [x’s] rights as shareholder 
in the legal entity or entities that constitute the divestment 
business (except for its rights in respect of dividends that are 
due before closing). His/her aim is to act in the best interest 
of the business, which shall be determined on a stand-alone 
basis, as an independent financial investor, and with a 
view to fulfilling [x’s] obligations under the commitments. 
Furthermore, the monitoring trustee shall have the power to 
replace members of the supervisory board or non-executive 
directors of the board of directors, who have been appointed 
on behalf of [x]. Upon request of the monitoring trustee, [x] 
shall resign as a member of the boards or shall cause such 
members of the boards to resign.]

C) ring-fencing 

10. [X] shall take all necessary measures to ensure that 
the parties cannot, after the effective date, obtain any 
business secrets, know-how, commercial information or any 
other confidential or protected information relating to the 
divestment business. In particular, the participation of the 
divestment business in any central information technology 
network shall be severed to the extent possible, without 
compromising the viability of the divestment business. 
[X] may obtain information relating to the divestment 
business which is reasonably necessary for the divestiture 
of the divestment business or the disclosure of which to [x] 
is required by law. 

D) non-solicitation of key personnel 

11. The parties undertake, subject to customary limitations, 
not to solicit, and to ensure that their subsidiaries do not 
solicit, the key personnel transferred with the divestment 
business for a period of [·] after closing. 

E) due diligence

12. In order to enable potential purchasers to carry out a 
reasonable due diligence of the divestment business, [x] 
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shall, subject to customary confidentiality assurances and 
dependent on the stage of the divestiture process:

(A) provide to potential purchasers sufficient information 
as regards the divestment business;

(B) provide to potential purchasers sufficient information 
relating to the personnel and

Allow them reasonable access to the personnel. 

F) reporting 

13. [X] shall submit to the authority and the monitoring 
trustee written reports in french on potential purchasers of 
the divestment business and developments in the negotia-
tions with such potential purchasers no later than 15 days 
after the end of every month following the effective date 
(or otherwise at the authority’s request). 

14. [X] shall inform the authority and the monitoring 
trustee on the preparation of the data room documentation 
and the due diligence procedure and shall submit a copy 
of any information memorandum to the authority and the 
monitoring trustee before sending the memorandum out 
to potential purchasers.

4. The purchaser

15. The final binding transfer agreement of the divested 
business shall be conditional on the authority’s approval. In 
order to restore effective competition, the purchaser must: 

(A) be independent of and unconnected to the parties;

(B) have the financial resources, proven expertise and 
incentive to maintain and develop the divestment business 
as a viable and active competitive force in competition with 
the parties and other competitors;

(C) not be likely to create, in light of the information avail-
able to the authority, prima facie competition concerns nor 
give rise to a risk that the implementation of the commit-
ments will be delayed; in particular, the purchaser must 
reasonably be expected to obtain all necessary approvals 
from the relevant regulatory authorities for the acquisition 
of the divestment business (criteria set out in (a) and (c) 
above relative to the purchaser are hereinafter referred to 
as “purchaser criteria”.

16. When [x] has reached an agreement with a potential 
purchaser, it shall submit a fully documented and reasoned 
proposal, including a copy of the final agreement to the 
authority and the monitoring trustee. [X] must be able to 
demonstrate to the authority that the purchaser fulfils the 
purchaser criteria and that the divestment business is being 
sold in a manner consistent with the commitments. For the 
approval, the authority shall verify that the purchaser fulfils 
the purchaser criteria and that the divestment business is 
being sold in a manner consistent with the commitments. 
The authority may approve the partial sale of the divestment 
business i.E. Parts of the assets or the personnel, or by 

substituting one or more assets or parts of the personnel 
with one or more different assets or different personnel, as 
long as this does not affect the viability and competitiveness 
of the divestment business after the sale, taking account of 
the proposed purchaser.

5. Trustee

A) appointment procedure

17. [X] shall appoint a monitoring trustee to carry out 
the functions specified in the commitments. If [x] has 
not entered into a binding sale and purchase agreement 
regarding the divestment business one month before the end 
of the first divestiture period or if the authority has rejected 
a purchaser proposed by [x] at that time or thereafter, [x] 
shall appoint a divestiture trustee to carry out the functions 
specified in the commitments. The appointment of the 
divestiture trustee shall take effect upon the commencement 
of the trustee divestiture period.

18. The trustee (both the monitoring trustee and the dives-
titure trustee) must be independent of the parties, possess 
the necessary qualifications to carry out its mandate, for 
example have sufficient relevant experience (e.G. As an 
investment banker or consultant or auditor) and neither 
have nor become exposed to a conflict of interest. Each 
trustee shall be remunerated by the parties in a way that 
does not impede the independent and effective fulfilment of 
its mandate. In particular, where the remuneration package 
of a divestiture trustee includes a success premium linked to 
the final sale value of the divestment business, such success 
premium may only be earned if the divestiture takes place 
within the trustee divestiture period.

Proposal by the parties

19. No later than two (2) weeks after the effective date, [x] 
shall submit the name or names of one or more natural 
or legal persons whom [x] proposes to appoint as the 
monitoring trustee to the authority for approval. In that 
case, no later than one (1) month before the end of the 
first divestiture period, [x] shall submit a list of one or more 
persons to the authority whom [x] proposes to appoint as 
divestiture trustee to the authority for approval, bearing in 
mind that the monitoring trustee and the divestiture trustee 
may be the same person.

20. The proposal shall contain sufficient information for 
the authority to verify that the proposed trustee fulfils the 
requirements set out in paragraph 18 and shall include:

(A) the full terms of the proposed mandate, which shall 
include all provisions necessary to enable the trustee to fulfil 
its duties under these commitments;

(B) the outline of a work plan which describes how the 
trustee intends to carry out its assigned tasks;

(C) an indication whether the proposed trustee is to act as 
both monitoring trustee and divestiture trustee or whether 
different trustees are proposed for the two functions.
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Approval or rejection by the authority

21. The authority shall have the discretion to approve or 
reject the proposed trustee and to approve the proposed 
mandate subject to any modifications it deems necessary 
for the trustee to fulfil its obligations. If only one name is 
approved, [x] shall appoint or cause to be appointed the 
person or persons concerned as trustee, in accordance with 
the mandate approved by the authority. If more than one 
name is approved, [x] shall be free to choose the trustee 
to be appointed from among the names approved. The 
trustee shall be appointed within (1) week of the authority’s 
approval, in accordance with the mandate approved by the 
authority.

New proposal by the parties

22. If all the proposed trustees are rejected, [x] shall submit 
the names of at least two more natural persons or institu-
tions within one week of being informed of the rejection by 
the authority, in accordance with the procedure described 
in paragraphs 18 and 20. 

Trustee nominated by the authority

23. If all proposed trustees are rejected by the authority, 
it shall nominate one or more trustee(s), whom [x] shall 
appoint, or cause to be appointed, in accordance with a 
trustee mandate approved by the authority.

B) functions of the trustee 

24. The trustee shall assume its specified duties and obliga-
tions in order to ensure compliance with the commitments. 
The authority may, on its own initiative or at the request 
of the trustee or [x], give any orders or instructions to the 
trustee in order to ensure compliance with the conditions 
and obligations attached to the decision.

Duties and obligations of the monitoring trustee

25. The monitoring trustee shall:

(I) propose in its first report to the authority a detailed work 
plan describing how it intends to monitor compliance with 
the obligations and conditions attached to the decision.

(Ii) oversee the on-going management of the divestment 
business with a view to ensuring its continued economic 
viability, marketability and competitiveness and monitor 
compliance by [x] with the conditions and obligations 
attached to the decision. To that end the monitoring trustee 
shall:

 A. Monitor the preservation of the economic viability, 
marketability and competitiveness of the divestment busi-
ness, and the keeping separate of the divestment business 
from the business retained by [x], in accordance with 
paragraphs 5 and 6 of these commitments;

 B. Supervise the management of the divestment business as 
a distinct and saleable entity, in accordance with paragraph 
8 of these commitments;

 C. (I) in consultation with [x]determine all necessary 
measures to ensure that [x] does not after the effective 
date obtain any business secrets, know-how commercial 
information or any other confidential or protected informa-
tion relating to the divestment business; in particular strive 
for the severing of the divestment business’ participation 
in a central information technology network to the extent 
possible, without compromising the viability of the divest-
ment business; make sure that any confidential information 
relating to the divestment business obtained by [x] before 
the effective date is eliminated and will not be used by [x] 
and ii) decide whether such information may be disclosed 
to [x] as the disclosure is reasonably necessary to allow [x] 
to carry out the divestiture or as the disclosure is required 
by law;

D. Monitor the splitting of assets and the allocation of 
personnel between the divestment business and [x] or its 
subsidiaries;

(Iii) assume the other functions assigned to the monitoring 
trustee under the conditions and obligations attached to 
the decision;

(Iv) propose to [x] such measures as the monitoring trustee 
considers necessary to ensure [x]’s compliance with the 
conditions and obligations attached to the decision, in 
particular the maintenance of the viability, marketability 
or competitiveness of the divestment business, the holding 
separate of the divestment business and the nondisclosure 
of sensitive information;

(V) review and assess potential purchasers as well as the 
progress of the divestiture process and verify that, dependent 
on the stage of the divestiture process:

 A. Potential purchasers receive sufficient and correct 
information relating to the divestment business and the 
personnel in particular by reviewing, if available, the data 
room documentation, the information memorandum and 
the due diligence process, and

 B. Potential purchasers are granted reasonable access to 
the personnel;

(Vi) provide to the authority, sending [x] a non-confidential 
copy at the same time, a written report within fifteen (15) 
days after the end of every month. This report shall cover 
the operation and management of the divestment business 
so that the authority can assess whether the business is 
held in a manner consistent with the commitments and 
the progress of the divestiture process as well as potential 
purchasers; as well as those reports the monitoring trustee 
shall at the same time promptly report in writing to the 
authority, sending [x] a non-confidential copy at the same 
time, if it concludes on reasonable grounds that [x] is failing 
to comply with these commitments, and;
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(Vii) within one (1) week after receipt of the documented 
proposal referred to in paragraph 16 of these commitments, 
submit to the authority, sending [x] a non-confidential copy 
at the same time, a reasoned opinion as to the suitability 
and independence of the proposed purchaser and the 
viability of the divestment business after the sale and as to 
whether the the divestment business is sold in a manner 
consistent with the conditions and obligations attached to 
the decision, in particular, if relevant, whether the sale of the 
divestment business without one or more assets or not all of 
the personnel affects the viability of the divestment business 
after the sale, taking account of the proposed purchaser;

Duties and obligations of the divestiture trustee

26. Within the trustee divestiture period, the divestiture 
trustee shall sell at no minimum price the divestment busi-
ness to a purchaser, provided that the authority has approved 
both the purchaser and the final binding sale and purchase 
agreement in accordance with paragraph 16. The divestiture 
trustee shall include in the sale and purchase agreement 
such terms and conditions as it considers appropriate 
for an expedient sale in the trustee divestiture period. In 
particular, the divestiture trustee may include in the sale 
and purchase agreement such customary representations 
and warranties and indemnities as are reasonably required 
to effect the sale. The divestiture trustee shall protect the 
legitimate financial interests of [x], subject to the parties’ 
unconditional obligation to divest at no minimum price in 
the trustee divestiture period.

27. In the trustee divestiture period or otherwise at the 
authority’s request, the divestiture trustee shall provide the 
commission with a comprehensive monthly report written 
in french on the progress of the divestiture process. Such 
reports shall be submitted within fifteen (15) days after the 
end of every month with a simultaneous copy to the moni-
toring trustee and a non-confidential copy to the parties.

C) duties and obligations of the parties

28. [X] shall, directly or through its advisors, provide and 
shall cause its advisors to provide the trustee with all such 
co-operation, assistance and information as the trustee may 
reasonably require to perform its tasks. The trustee shall 
have full and complete access to any of [x’s] or the divest-
ment business’ books, records, documents, management or 
other personnel, facilities, sites and technical information 
necessary for fulfilling its duties under the commitments 
and [x] and the divestment business shall provide the trustee 
upon request with copies of any document. [X] and the 
divestment business shall make available to the trustee one 
or more offices on their premises and shall be available for 
meetings in order to provide the trustee with all information 
necessary for the performance of its tasks.

29. [X] shall provide the monitoring trustee with all mana-
gerial and administrative support that it may reasonably 
request on behalf of the management of the divestment 
business. This shall include all administrative support 
functions relating to the divestment business which are 
currently carried out at headquarters level. [X] shall provide 

and shall cause its advisors to provide the monitoring 
trustee, on request, with the information submitted to 
potential purchasers, in particular give the monitoring 
trustee access to the data room documentation and all 
other information granted to potential purchasers in the 
due diligence procedure. [X] shall inform the monitoring 
trustee on possible purchasers, submit lists of potential 
purchasers at each stage of the selection process, including 
the offers made by potential purchasers at those stages, and 
keep the monitoring trustee informed of all developments 
in the divestiture process.

30. [X] shall grant or procure subsidiaries to grant compre-
hensive powers of attorney, duly executed, to the divestiture 
trustee to effect the sale, the closing and all actions and 
declarations which the divestiture trustee considers neces-
sary or appropriate to achieve the sale and the closing, 
including the appointment of advisors to assist with the 
sale process. Upon request of the divestiture trustee, [x] shall 
cause the documents required for effecting the sale and the 
closing to be duly executed.

31. [X] shall indemnify the trustee and its employees 
and agents (each an “indemnified party”) and hold each 
indemnified party harmless against, and hereby agrees that 
an indemnified party shall have no liability to [x] for, any 
liabilities arising out of the performance of the trustee’s 
duties under the commitments, except to the extent that 
such liabilities result from the willful default, recklessness, 
gross negligence or bad faith of the trustee, its employees, 
agents or advisors.

32. At the expense of [x], the trustee may appoint advisors 
(in particular for finance or legal advice), subject to [x’s] 
approval (this approval not to be unreasonably withheld or 
delayed) if the trustee considers the appointment of such 
advisors necessary or appropriate for the performance of 
its duties and obligations under the mandate, provided 
that any fees and other expenses incurred by the trustee 
are reasonable. Should [x] refuse to approve the advisors 
proposed by the trustee the authority may approve the 
appointment of such advisors instead, after having heard 
[x]. Only the trustee shall be entitled to issue instructions 
to the advisors. Paragraph 30 shall apply mutatis mutandis. 
In the trustee divestiture period, the divestiture trustee may 
use advisors who served [x] during the divestiture period 
if the divestiture trustee considers this in the best interest 
of an expedient sale.

6. Replacement, discharge and reappointment of the trustee

33. If the trustee ceases to perform its functions under the 
commitments or for any other good cause, including the 
exposure of the trustee to a conflict of interest:

(A) the commission may, after hearing the trustee and [x], 
require [x] to replace the trustee; or

(B) [x] may, with the prior approval of the commission, 
replace the trustee. 
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34. If the trustee is removed according to paragraph 40 of 
these commitments, the trustee may be required to continue 
in its function until a new trustee is in place to whom the 
trustee has effected a full hand over of all relevant informa-
tion. The new trustee shall be appointed in accordance with 
the procedure referred to in paragraphs 17-23. 

35. Unless removed according to paragraph 40 of these 
commitments, the trustee shall cease to act as trustee only 
after the commission has discharged it from its duties 
after all the commitments with which the trustee has 
been entrusted have been implemented. However, the 
commission may at any time require the reappointment of 
the monitoring trustee if it subsequently appears that the 
relevant remedies might not have been fully and properly 
implemented.

7. The review clause

36. The authority may where necessary and in response to 
a reasoned written request from [x] and accompanied by a 
report from the monitoring trustee:

(A) extend the time periods foreseen in the commitments 
and/or,

(B) modify or substitute, in exceptional circumstances, one 
or more of the undertakings in these commitments. 

37. Where [x] requests an extension of a time period, it shall 
submit a reasoned request to the commission no later than 
one (1) month before the expiry of that period, showing 
good cause. Only in exceptional circumstances shall [x] be 
entitled to request an extension within the last month of 
any period. 

Annex

The Divestment Business as operated to date has the 
following legal and functional structure: [Describe the 
legal and functional structure of the Divestment Business, 
including the organizational chart]. 

In accordance with paragraph 4 of these Commitments, 
the Divestment Business includes, but is not limited to:

(a) the following main tangible assets: [Indicate the essential 
tangible assets, e.g. factory/warehouse/pipelines located 
at abc and the real estate/property on which the factory/
warehouse is located; the R&D facilities];

(b) the following main intangible assets: [Indicate the main 
intangible assets. This should in particular include (i) the 
brand names and (ii) all other Intellectual Property Rights 
used in conducting the Divestment Business];

(c) the following main licenses, permits and authorizations: 
[Indicate the main licenses, permits and authorizations];

(d) the following main contracts, agreements, leases, 
commitments and understandings

 [Indicate the main contracts, etc.];

(e) the following customer, credit and other records: 
[Indicate the main customer, credit and other records, 
according to further sector specific indications, where 
appropriate];

(f ) the following Personnel: [Indicate the personnel to 
be transferred in general, including personnel providing 
essential functions for the Divestment Business, such as 
central R&D staff ];

(g) the following Key Personnel: [Indicate the names and 
functions of the Key Personnel, including the Hold Separate 
Manager, where appropriate]; and

(h) the arrangements for the supply with the following 
products or services by [X] or Subsidiaries for a transitional 
period of up to […] after Closing: [Indicate the products 
or services to be provided for a transitional period in order 
to maintain the economic viability and competitiveness of 
the Divestment Business]. 

The Divestment Business shall not include:

(i) …;

(ii) [It is the responsibility of the Parties to indicate clearly 
what the Divestment Business will not encompass].

G. MODEL TRUSTEE MANDATE 

BETWEEN: 

1. [X] [Indicate the name(s) of the undertaking(s) that 
will divest its/their businesses] (hereafter [X]), a company 
organised under the laws of [Indicate law of origin], which 
has its registered seat at [Indicate complete address], repre-
sented by [Indicate name and title of individual representing 
X for the Mandate], 

  Hereafter referred to as [X]

AND 

2. [Insert name, address, and, as the case may be, company 
details of the Trustee], 

  Hereafter referred to as the “Trustee”. 

[X] and the Trustee are hereinafter referred to as the 
“Parties”. 

WHEREAS 
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In Merger [Indicate full case name and number] and 
pursuant to [Article L. 430-5 (phase I) or Article L. 430-7 
(phase II) of the Commercial Code), [X] entered into 
commitments (the “Commitments”), attached hereto as 
Annex 1, vis-à-vis the French Competition Authority 
(the “Authority”) with a view to authorizing [Description 
of the operation: e.g. the acquisition of…; the creation of 
a full-function joint venture between…]. The Authority 
approved the operation by Decision No [Number and date 
of decision](the “decision”) subject to full compliance with 
the Commitments, which are attached to the Decision. 

According to the Commitments, [X] undertakes to divest 
the [Indicate the business to be divested](the “divestment 
business”) and, in the meantime, to preserve the economic 
viability, marketability and competitiveness of that business. 

Therefore, [X] undertakes to appoint a “Monitoring Trustee” 
for the monitoring of the hold separate obligations and of 
the divestiture procedure, and to appoint a “Divestiture 
Trustee” for the divestiture of the said business if [X] has 
not succeeded in divesting it during the “First Divestiture 
Period”. In accordance with the present trustee mandate, 
[X] hereby engages the Trustee as monitoring trustee and, 
where applicable by [date of end of the first divestiture 
period], as divestiture trustee.

The appointment of the Trustee and the terms of this 
Mandate were approved by the Authority on [Indicate date 
of approval letter].

In case of doubt or conflict, this Mandate shall be inter-
preted in the light of (i) the Decision and the Commitments 
and (ii) the general framework of French law, in particular 
in the light of the Commercial Code Merger Regulation, 
and (iii) the Authority’s Merger Control Guidelines. 

IT HAS BEEN AGREED AS FOLLOWS:

1. DEFINITIONS 

1. In the framework of the Commitments and for the 
purpose of this Mandate, the following terms shall have 
the following meanings: 

Purchaser: the entity or entities approved by the Authority 
as acquirer(s) of the divestment business in accordance with 
the criteria set out in the Commitments.

Divestment business: the business or businesses as defined 
in ii) above and in the commitments that the divesting 
undertaking commits to divest. 

Divestiture: the conclusion of a final contract for the sale 
of the divestment business to the purchaser.

Closing: the transfer of the legal title to the Divestment 
Business to the Purchaser. 

First divestiture period: the period of [•] months from the 
date of the decision of the Authority ending on [date]

Trustee: monitoring trustee or divestiture trustee.

Trustee Partner Firms: the other firms belonging to the 
same organization of individual partnerships and companies 
as the Trustee. 

Trustee Team: The key persons responsible for carrying 
out the tasks assigned by this Mandate and identified in 
paragraph 

Work-Plan: the outline of the work-plan submitted to the 
Authority by the Trustee before the approval of the Trustee 
and attached hereto as Annex [·], a more detailed version 
of which will be prepared by the Trustee and submitted to 
the Authority in its first report

2. APPOINTMENT OF TRUSTEE. 

2. [X] hereby appoints the Trustee to act as exclusive trustee 
to carry out the functions specified in the Commitments 
for a [Monitoring Trustee and/or Divestiture Trustee] 
according to the Commitments and the Trustee hereby 
accepts the said appointment in accordance with the terms 
of this Mandate. 

3. The appointment and this Mandate shall become effective 
on the date hereof except for the provisions specifically 
addressing the duties and obligations of the Divestiture 
Trustee which shall become effective with the beginning 
of the Trustee Divestiture Period. 

4. The Trustee Team shall consist of the following key 
persons: [Indicate name and title of each of the key persons 
(partners/leading persons)]. The Trustee shall not replace 
the members of the Trustee Team without prior approval 
of the Authority and [X]. 

3. DUTIES AND OBLIGATIONS OF THE TRUSTEE

5. The Trustee shall act on behalf of the Authority to ensure 
[X’s] compliance with the Commitments and assume in 
accordance with the Work-Plan, approved by the Authority 
the duties specified under this Mandate. 

6. The Authority may, on its own initiative or at the request 
of the Trustee or [X], give any orders or instructions 
to the Trustee in order to ensure compliance with the 
Commitments. [X] may not under any circumstances give 
instructions to the Trustee. 

7. The Trustee shall propose to [X] such measures as the 
Trustee considers necessary to ensure [X’s] compliance with 
the Commitments and/or the Mandate, and the Trustee 
shall propose necessary measures to the Authority in the 
event that [X] does not comply with the Trustee’s proposals 
within the timeframe set by the Trustee. 

a) Duties and obligations of the Monitoring Trustee 

Management of the Divestment Business 
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8. The Monitoring Trustee shall, in conformity with the 
Commitments, oversee the on-going management of the 
Divestment Business with a view to ensuring its viability, 
marketability and competitiveness and monitor the compli-
ance by [X] with the Commitments. To that end, the 
Monitoring Trustee shall until Closing in particular: 

a) monitor (i) the preservation of the economic viability, 
marketability and competitiveness of the Divestment 
Business in accordance with good business practice, (ii) 
the minimization, as far as possible, of any risk of loss of 
competitive potential of the Divestment Business; (iii) that 
no actions are carried out that might have a significant 
adverse impact on the value, management or competitive-
ness of the Divestment Business or that might alter the 
nature and scope of activity, or the industrial or commer-
cial strategy or the investment policy of the Divestment 
Business; (iv) that sufficient resources for the Divestment 
Business to develop are made available, based on the existing 
business plans and their continuation, and (v) that [X] takes 
all reasonable steps, including appropriate incentive schemes 
(based on business practice), to encourage all Key Personnel 
to remain with the Divestment Business ; 

b) monitor that the Divestment Business is managed as 
a distinct and saleable entity separate from [X’s] or its 
subsidiairies.

c) in consultation with [X] (i) determine all necessary 
measures to ensure that [X] does not after the Effective 
Date obtain any business secrets, know-how commercial 
information or any other confidential or protected informa-
tion relating to the Divestment Business; and (ii) decide 
whether such information may be disclosed to [X] as the 
disclosure is reasonably necessary to allow [X] to carry out 
the divestiture or is required by law. 

Monitoring of Divestiture

9. The Monitoring Trustee shall assist the Authority in 
reviewing the divestiture process and assessing proposed 
purchasers. Therefore the Monitoring Trustee shall, during 
the First Divestiture Period: 

a) review and assess the progress of the divestiture process 
and potential purchasers; 

b) verify that, dependent on the stage of the divestiture 
process, (i) potential purchasers receive sufficient and correct 
information relating to the Divestment Business and the 
Personnel, in particular by reviewing, if available, the data 
room documentation, the information memorandum and 
the due diligence process, and (ii) potential purchasers are 
granted reasonable access to the Personnel; 

10. Once [X] has submitted a proposal for a purchaser to 
the Authority, the Trustee shall, within one (1) week after 
receipt of the documented proposal by the Parties, submit 
to the Authority a reasoned opinion as to the suitability and 
independence of the proposed purchaser and the viability of 
the Divestment Business after the Sale and as to whether 

the Divestment Business is sold in a manner consistent with 
the Authority’s Decision and the Commitments.

b) Duties and obligations of the Divestiture Trustee 

11. With effect from the commencement of the Trustee 
Divestiture Period, [X] hereby gives the Trustee an exclusive 
mandate to sell the Divestment Business to a purchaser 
approved by the Authority.

12. The Divestiture Trustee shall sell the Divestment 
Business at no minimum price to a purchaser or purchasers 
approved by the Authority 

OR

The Divestiture Trustee shall sell the Divestment Business 
to a purchaser or purchasers approved by the Authority. A 
minimum price fixed with the divesting undertaking can be 
maintained over the course of […] months of the Trustee 
Divestiture Period. The latter will then proceed for the 
following [X] months without any minimum price.

13. The Divestiture Trustee shall include in the sale and 
purchase agreement such terms and conditions as it 
considers appropriate for an expedient sale in the Trustee 
Divestiture Period. In particular, the Divestiture Trustee 
may include in the sale and purchase agreement such 
customary representations and warranties and indemnities 
as are reasonably required to effect the Sale. At the same 
time, the Divestiture Trustee shall protect the legitimate 
financial interests of [X]

c) Reporting obligations

14. The Monitoring Trustee must submit a written report 
to the Authority every two (2) months, , and within the 
same period, a non-confidential version of this report to [X].

15. The report shall cover the Monitoring Trustee’s fulfil-
ment of its obligations under the Mandate and the compli-
ance of [X] with the Commitments. The reports shall cover 
in particular the following topics: 

a) a proposal for a detailed Work-Plan in the first report 
as well as revisions in subsequent reports and any issues 
or problems which have arisen in the establishment of a 
work plan; 

b) operational and financial performance of the Divestment 
Business in the relevant period; monitoring of the preserva-
tion of the economic viability, marketability and competi-
tiveness of the Divestment Business and of [X’s] compliance 
with the hold separate obligations;

c) review and assessment of the progress of the divestiture 
process, including list of potential purchasers, their char-
acteristics, state of negotiations and any other informa-
tion received by the divesting undertaking concerting the 
divestiture;
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d) any issues arising during the execution of the mandate in 
particular any issue relative to the non-compliance by [X] 
with the Commitments;

e) Estimated future timetable.

16. After the First Divestiture Period, the Divestiture 
Trustee must submit a written report every two months 
to the Authority and within the same period, a non-
confidential version of this report to [X].The report shall 
cover the discharge of its obligations under this Mandate 
and the compliance by [X] with the Commitments. The 
reports cover in particular the following topics:

a) a proposal for a detailed Work-Plan in the first report 
as well as revisions in subsequent reports and any issues 
or problems which have arisen in the establishment of a 
work plan; 

b) progress of the divestiture process; update regarding the 
negotiations with each of the potential purchasers; List of 
potential purchasers and a preliminary assessment of each 
of them;

c) any issues or problems regarding the sale of the 
Divestment Business, including any issues and problems 
regarding the negotiation of the necessary agreement(s);

d) need for advisers for the sale of the Divestment Business 
and a list of advisers selected by the Trustee for that purpose.

17. At any time, the Trustee will provide to the Authority, 
at its request (or on the Trustee’s own initiative), a written 
or oral report on matters falling within the Trustee’s 
Mandate. The Trustee shall send [X] simultaneously a 
non-confidential copy of such additional written reports and 
shall inform [X] promptly of the non-confidential content 
of any oral reports. 

18. In addition to the reports, the Trustee shall promptly 
inform the Authority in writing, sending within the same 
deadline a non-confidential version of the documents 
transmitted to the Authority, if it considers, on the basis of 
elements reasonably justified, that the divesting undertaking 
is not complying with the commitments.

4. DUTIES AND OBLIGATIONS OF [X] 

19. [X] shall, directly or through its advisors, provide and 
shall cause its advisors to provide the Trustee with all such 
co-operation, assistance and information as the Trustee 
may reasonably require to perform its tasks. Specifically 
concerning the divestment business the Trustee shall have 
full and complete access to any of [X’s] or the Divestment 
Business’ books, records, documents, management or other 
personnel, facilities, sites and technical information neces-
sary for fulfilling its duties under the Mandate. [X] and the 
Divestment Business shall provide the Trustee upon request 
with copies of any document. [X] and the Divestment 
Business shall make available to the Trustee one or more 
offices on their premises. They shall be available for meetings 

in order to provide the Trustee with all information neces-
sary for the performance of its tasks. 

20. [X] shall provide the Monitoring Trustee with all mana-
gerial and administrative support that it may reasonably 
request on behalf of the management of the Divestment 
Business e.g. all administrative support functions relating to 
the Divestment Business. [X] shall provide and shall cause 
its advisors to provide the Monitoring Trustee, on request, 
with access to the information submitted to potential 
purchasers, and all other information granted to potential 
purchasers in the due diligence procedure. [X] shall inform 
the Monitoring Trustee on possible purchasers, submit lists 
of potential purchasers at each stage of the selection process, 
including the offers made by potential purchasers at those 
stages, and keep the Monitoring Trustee informed of all 
developments in the divestiture process. 

21. At the end of the Trustee divestiture period [X] shall 
give the divestiture trustee all the powers necessary to 
carry out the divestiture, the closing and all the actions and 
statements that the divestiture trustee considers necessary 
or appropriate for the purposes of realization of the sale or 
of the closing.

22. At the expense of [X], the Trustee may appoint advisors 
(in particular for corporate finance or legal advice), subject 
to [X’s] approval (this approval not to be unreasonably with-
held or delayed) if the Trustee considers the appointment of 
such advisors necessary or appropriate for the performance 
of its duties and obligations under the Mandate, provided 
that any fees and other expenses incurred by the Trustee 
are reasonable. Should [X] refuse to approve the advisors 
proposed by the Trustee, the Authority may, after having 
heard [X], approve the appointment of such advisors. Only 
the Trustee shall be entitled to issue instructions to the 
advisors. At the end of In the First Divestiture Period, the 
Divestiture Trustee may use the same advisors who served 
[X] during that period if the Divestiture Trustee considers 
this to be in the best interest of an expedient sale.

5. TRUSTEE RELATED PROVISIONS

a) Conflicts of Interest 

23. The Trustee’s, the Trustee Team’s and the Trustee Partner 
Firms’ current relationships with the Notifying Parties and 
Affiliated Undertakings are disclosed in Annex [·]. On 
this basis, the Trustee confirms that, as of the date of this 
Mandate, the Trustee and each member of the Trustee Team 
is independent of [X] and Subsidiairies and that no conflict 
of interest affects its objectivity and its ability to perform 
independently the missions entrusted to it under the terms 
of the present mandate (“Conflict of interest”). 

24. The Trustee undertakes not to create a Conflict of 
Interest during the term of the Mandate. The Trustee, the 
members of the Trustee Team and the Trustee Partner 
Firms may therefore not during the term of this Mandate: 

(a) have or accept any employment by or be or accept any 
appointment as Member of the Board or member of other 
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management bodies of the Parties or subsidiaries other 
than appointments pertaining to the establishment and 
performance of the Mandate; 

(b) have or accept any assignments or other business 
relationships with or financial interests in the Parties or 
Affiliated Undertakings that might lead to a Conflict of 
Interest. Should the Trustee, the Trustee Partner Firms or 
members of the Trustee Team wish to undertake an assign-
ment, business relationship or investment, such a person 
shall seek the prior approval of the Authority.

 25. Should the Trustee become aware of a Conflict of 
Interest, the Trustee shall promptly inform [X] and the 
Authority, of such Conflict of Interest. In the event that [X] 
becomes aware that the Trustee or the Trustee Partner Firms 
have or may have a Conflict of Interest, [X] shall promptly 
notify the Trustee and the Authority thereof. Where a 
Conflict of Interest occurs during the term of the Mandate 
the Trustee undertakes to resolve it immediately. Where the 
Conflict of Interest cannot be resolved or is not resolved 
by the Trustee in a timely manner, the Mandate may be 
terminated in accordance with paragraph 37 and 38 below. 

26. During the term of this Mandate and for a period of one 
(1) year following termination of the Mandate, the Trustee, 
its team and it subsidiaries undertake not to provide to [X] 
or its subsidiaries services of any kind, and in particular 
advisory services, and more generally undertakes not to 
accept any job, function or business mandate within the 
divesting undertaking or its subsidiaries. In addition, the 
Trustee undertakes to put in place the necessary measures 
in order to guarantee its independence as well as that of the 
members of its team.

b) Remuneration 

27. [It is up to the Mandate Parties to agree on a suitable fee 
structure. The Trustee shall be remunerated in such a way 
that it does not impede its independence and effectiveness 
in fulfilling the Mandate. Regarding the Divestiture Trustee, 
the Authority is in favor of fee structures that, at least to a 
significant part, are contingent on the Divestiture Trustee’s 
accomplishing a timely divestiture. In particular, if the 
remuneration package includes a success premium linked 
to the final sale value of the Divestment Business, the fee 
should also be linked to a divestiture within the Trustee 
Divestiture Period as specified in the Commitments. It 
should be noted that the fee structure – as well as the entire 
Mandate - is subject to the Authority’s approval.] 

c) Guarantee

28. [X] shall guarantee the Trustee against any liability born 
of the execution of its functions as trustee for commitments, 
except to the extent that such liabilities result from the 
willful default, recklessness, gross negligence or bad faith 
of the Trustee or members of its team.

29. This guarantee will remain applicable for a period of five 
(5) years after the expiry of the mandate.

d) Confidentiality 

30. The Trustee acknowledges that he to be held in the 
strictest confidentiality regarding all aspects of the present 
mandate and its execution. With regard thereto, and without 
prejudice to the other provisions of the present contract, the 
Trustee undertakes, from its entry into force, not to disclose 
to any third party, with the exception of the services of the 
Competition Authority, the members of his team and any 
external advisors of [X], for whatsoever cause:

 a) the content of its mandate, including its annexes and 
any subsequent amendments;

b) acts and information of any nature (industrial, commer-
cial, tax, legal and administrative) which it will have been 
informed of in the framework of the performance of its 
duty and concerning the divesting undertaking;

c) the content of its communications and reports to the 
Authority relating to compliance with and realization of 
the commitments and the execution of its duty;

 d) generally, any non-public information concerning the 
divesting undertaking.

 31. The Trustee undertakes to enforce and is the guarantor 
of the confidentiality commitment by the members of his 
team.

 32. This commitment to confidentiality undertaking does 
not preclude:

a) the disclosure by the Trustee of the information and 
documents cited above to the Authority, and non-confi-
dential versions of such information and documents to the 
divesting undertaking under the conditions laid down in 
the present contract;

b) the communication by the Trustee of the documents 
and information necessary to carry out its duties to its 
advisors subject to rules of professional ethics providing 
for obligations of confidentiality for the duration of the 
present contract; and;

c) the communication of information required by law.

33. This confidentiality obligation shall remain applicable 
for a period of five (5) years after expiry of the Mandate.

6. TERMINATION OF MANDATE

34. The Mandate shall be terminated under the following 
conditions:

a) Regular termination of the Mandate 

35. The Mandate shall automatically terminate where the 
Authority finds that all commitments have been imple-
mented and discharges in writing the Trustee from its 
obligations.
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36. [X] acknowledges that the Authority may at any time 
request the reappointment of the Trustee by [X] if it 
subsequently appears that the Commitments might not 
have been fully and properly implemented. By accepting 
the present Mandate the Trustee hereby accepts such a 
reappointment in accordance with its terms and conditions.

b) Revocation of the Mandate before the discharge

37. The Mandate may only be terminated before the 
discharge of the Trustee in accordance with the conditions 
defined in the Commitments (paragraph [...]). The Trustee 
may only terminate the Mandate for good cause, by giving 
written notice to [X], with a copy to the Authority. 

 38. The Trustee may be required to continue to carry out 
its functions under the Mandate until it has effected a full 
handover of all relevant information and documents to a 
new trustee. The new Trustee shall be designated according 
to the above-mentioned procedure.

7. OTHER PROVISIONS 

a) Amendments to the Mandate

39. This Mandate may only be amended in writing and with 
the Authority’s prior approval. The Authority may also, after 
consultation with the parties, request [X] and the Trustee 
to amend the Mandate, so as to ensure strict compliance 
with the commitments.

b) Governing law and dispute resolution

40. In the event of doubt or conflict, the present Mandate 
shall be interpreted in accordance with the Commitments 
and their Annexes and the decision of the Authority [No. 
and date of the decision], and according to French law to 
which it is expressly subject.

41. Any dispute relating to its interpretation or perfor-
mance falls within the exclusive jurisdiction of the Paris 
Commercial Court.

c) Severability

42. The nullity or non-enforceability of any of the provisions 
of the present contract shall not give rise to the nullity or 
non-enforceability of the other provisions.

d) Address for service 

43. All communications sent under this Mandate shall be 
made in writing and be deemed to have been duly given if 
served by personal delivery upon the party to the Mandate 
for whom it is intended or delivered by registered mail, 
with acknowledgement of receipt, or if sent by fax or 
electronic mail, upon receipt of confirmation in writing or 
by electronic mail that such transmission has been received. 
All communications should be addressed to the following 
persons and addresses 
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III. Fact Sheets of the Paris Court of Appeal

3. Fact Sheet No. 1 How is economic loss compensated?

Economic loss is an injury related to a production or service 
activity.

Its compensation requires the demonstration, by the victim, 
of a fault, a direct and certain injury and of a causal link 
between the two (fact sheet No. 2).

Certain legal or case law presumptions facilitate the victim's 
task. Thus, in the current state of case law, a principle 
of injury is necessarily inferred from practices of unfair 
competition (fact sheet No. 8) and the sudden termination 
of established commercial  relations (fact sheet No. 9). In 
addition, Article L. 481-7 of the Commercial Code (created 
by Ordinance No. 2017-303 of March 9, 2017) establishes 
a simple presumption, i.e., until proven otherwise, that a 
cartel between competitors causes injury. The legislator 
has also set up specific liability regimes. The same applies 
to the regime of commercial agents (fact sheet no. 10) or 
the rules applicable to compensation for damages resulting 
from anti-competitive practices (fact sheets No. 11-a and 
No. 11-b).

When it is clear from the evidence submitted to the judge 
that the plaintiff has suffered damage, he cannot dismiss 
the claim for compensation on the grounds that he does 
not provide sufficient evidence or appropriate methods to 
proceed with the assessment: the judge must assess damage 
the existence of which he admits in its principle and, if 
necessary, "hand down a preliminary order for a prepara-
tory investigation" (2nd Civ., March 28, 2013, appeal no. 
12-14.655).

According to Article 1231-2 of the Civil Code, "The 
damages due to the creditor are, in general, the loss he has 
made and the gain he has been deprived of (...)".

The costs incurred or losses suffered may, for example, 
consist in the loss of value of a good, a right or expenditure 
made in vain.

Lost earnings are earnings lost due to the event triggering 
liability. They are measured by the concept of margin (fact 
sheet No. 6).

The compensable loss of opportunity consists in the actual 
and certain disappearance of a favourable eventuality. It 
results in the reduction or disappearance of a profit or the 
failure to avoid a loss. The Court of Cassation recently 
recalled the importance of compensating this damage: "the 
certain loss of an opportunity, however small, is compen-
sable" (1st Civ., January 16, 2013, appeal no. 12-14.439) 
(fact sheet No. 4).

In all cases, the assessment of the damage presupposes 
the development of a "hypothetical" or "counterfactual" 

scenario, using several economic methods (fact sheet No. 
3), which will determine the situation that should have 
occurred in the absence of the event triggering liability, to 
which the actual situation will be compared.

A commercial company may suffer non-pecuniary damage, 
in the sense of an attack on its esteem and reputation. 
For example, companies selling luxury and brand-name 
products are compensated for damage to their reputation, 
separately from the profits lost due to their loss of image 
(fact sheet No. 5).

However, compensation for the non-pecuniary damage of 
commercial companies most often tends to compensate an 
economic loss that is difficult to assess.

The full compensation of the damage must include compen-
sation for the negative effects resulting from the passage 
of time from the occurrence of the damage caused by the 
infringement. These effects may be related to currency 
depreciation and/or the unavailability of capital (cashflow 
damage) (fact sheet No. 7).

Version October 2017
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4. Fact Sheet No. 2 How is the causal link assessed?

1. The legal assessment of the causal link

The concept of causal link is not defined by the Civil 
Code. Although, at first glance, it appears to be an intuitive 
concept that involves establishing a causal link between the 
alleged conduct and the alleged damage, its demonstration 
is complex, as the causal link must be direct, which covers 
different realities depending on whether it is established 
under the prism of "equivalence of conditions" or "adequate 
causality". While the first theory considers, in an equivalent 
way, all the facts which contributed to the production of 
the damage, the second theory retains, among the multiple 
causes of the damage, the preponderant cause as the event 
triggering liability.

Proof of the causal link is particularly difficult to establish 
in the context of economic disputes:

For example, a loss of customers may be as much attribut-
able to the unfair behaviour of a competitor as to the normal 
process of competition or economic conditions.

Case law and the legislator thus facilitate, in certain matters, 
the establishment of the causal link notably by the establish-
ment of presumptions.

The establishment of jurisprudential presumptions:

• In the area of unfair competition and disparagement, 
the Court of Cassation has established a presumption in 
favour of the victim according to which "damage is neces-
sarily inferred from an act of unfair competition" (Com., 
Sept. 8, 2010, appeal No. 09-69.272; Com., January 11, 
2017, appeal No. 15-18669) whether this damage "is only 
non-pecuniary".

• In the case of an accident in the workplace, any sudden 
and violent injury, occurring during working hours in the 
workplace, is presumed to result from a work accident.

The establishment of legal presumptions:

• With regard to anticompetitive practices and more 
particularly cartels between competitors, Ordinance No. 
2017-303 of March 9, 2017 has established a rebuttable 
presumption of injury, which significantly reduces the 
difficulty of establishing evidence of a causal link between 
the proven fault and the alleged damage (fact sheet No. 11).

• In case of termination of the commercial agency contract, 
Articles L. 134-11 to L. 134-6 of the Commercial Code 
provide for automatic compensation of the commercial 
agent. This also covers the value of two years of gross 
commissions received by the agent, without the need to 
demonstrate any causal link (fact sheet No. 10).

A contrario, to avoid the compensation obligation, the 
principal must demonstrate serious misconduct on the 

part of the commercial agent which "undermines the 
common purpose of the common interest mandate and 
makes it impossible to maintain the commercial relation-
ship" (Com., Oct. 15, 2002, appeal no. 00-18.122) as well 
as "the existence of a direct causal link between the breach 
attributable to the commercial agent and the decision of 
the principal to terminate the contract".

• Regarding the sudden termination of the established 
commercial relationship (Article L 442-6, I, 5° of the 
Commercial Code), when the termination is not accompa-
nied by sufficient notice given in writing, the terminating 
party incurs liability and is required to compensate the 
injury suffered by its trading partner due to the sudden 
nature of the termination. According to case law, proof of 
the causal link is not systematic and varies according to the 
type of damage claimed:

• Loss of the margin (fact sheet No. 6) expected during 
the notice period that was not executed is systematically 
compensated;

• Compensation of the cost of dismissals and financial 
and economic imbalances resulting from the termination 
assumes, however, that it is demonstrated that they are the 
direct consequence of the sudden nature of the termination 
(Com., Jan. 23, 2007, appeal No. 04-16.779);

• The insufficiency of the assets of a co-contractor subject 
to insolvency proceedings cannot be opposed against the 
author of the termination without a causal link being 
demonstrated between the company's situation and the 
suddenness of the termination.

The trial court, to which an application for compensation is 
referred, has a sovereign power to assess the factual evidence 
of the causal link.

To do so, the court naturally resorts to presumptions of facts, 
relying in particular on:

• The indication drawn from the chronology of the events 
(Com., March 23, 1999, appeal No. 96-22.334);

• The concurrence of the events complained of and the fall 
in turnover (Com., Oct. 6, 2015, appeal No. 13-27.419);

• The economic analysis to demonstrate the link between 
the behaviour and the harm.

For the rest, the trial court is subject to review by the Court 
of Cassation which checks the method of recognition (2nd 
Civ., July 9, 1997, appeal No. 95-22.149) and the actual 
existence of the causal relationship (3rd Civ., February 11, 
1998, appeal No. 9610.257), the causal link being a legal 
concept.
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2. The economic issues

Supported by data, economic theories make it possible to 
illuminate or even to identify the very existence of a causal 
link between a fact and the observable values of the different 
variables whose evolution is examined in the light of this 
fact, which is usually referred to as "variables of interest":

 • This can be income, profits, or any other variable to break 
down their formation (price, quantities, costs, probability 
of the occurrence of an event, etc.).

• The underlying reasoning stems from the fact that the 
operative event may have caused harm which is reflected 
in the values of these variables, which deviate from those 
that would have been observed in the absence of the fact: 
the economic reasoning makes it possible to reconstitute 
what these variables would have been in this case and to 
reason by reference to a "counterfactual" situation which 
would have occurred in the absence of the operative event.

Suppose that we seek to assess the existence of a causal 
link between the sudden termination of an established 
commercial relationship and the observed evolution of the 
income (or profit) of the victim, for example the distributor 
of a product usually purchased from a producer.

• It is expected that a sudden termination of commer-
cial relations will result in a loss of volumes sold by the 
distributor, leading to a loss of turnover and profit.

• It may be tempting to attribute any decline in the turnover 
or profit of the distributor that occurred after the termina-
tion, in its entirety, to the termination of the commercial 
relationship, presuming in some way the existence of a 
causal link between the termination of the relationship and 
the decline in the distributor's income, assuming that no 
other factor contributed to this decline.

• However, there are many other elements that can affect 
a distributor's income. To mention just a few of them, a 
competitor's entry into the market concerned, the arrival 
of online sales in the case of a physical distributor, the 
rise in the distributor's other cost factors, changes in the 
distributor's demand, for example, constitute factors which 
cause its income to decline which can entirely be combined 
with the effects of the sudden termination complained of 
to explain the downward evolution of profits.

• Once these factors have been taken into account, the 
changes in turnover that the distributor has experienced 
may even prove to be entirely attributable to these different 
explanatory factors, the "residue" of this evolution which 
would thus be attributable to the operative event then being 
zero. In this case, no causal link can therefore be established, 
from an economic point of view, between the operative 
event (the sudden termination of established commercial 
relations in our example) and the downward trend in the 
distributor's turnover or income.

The principle of the reasoning underlying the above example 
is valid in all situations where it is necessary to assess the 
impact of other operative events (anti-competitive practice, 
unfair practices and disparagement, etc.) on the situation of 
economic agents alleging that they have suffered damage, 
according to them, as a result of this fact: in each configura-
tion, to determine the existence of a causal link between the 
fact and its possible consequences on a particular variable 
(profit or income, quantities sold, prices, etc.) requires 
assessing and isolating the contribution of only the operative 
event in the variable of interest in question, i.e. finally to 
determine all other explanatory factors which contribute to 
the explanation of the behaviour of the variable in question.

 • Economic theory is useful in order to compile a list of 
those factors.

• The data and its use by statistics and econometrics are 
required in order to quantitatively measure the respective 
importance of those factors.

In economic matters, the factors that generally affect the 
evolution of another economic variable include:

supply factors

• number, entry or exit of competitors,

• product positioning in the feature space,

• location of activities,

• production capacities,

• technological developments in production or distribution,

• prices of raw materials, capital and labour, etc.

demand factors

• intensity of the demand,

• evolution of the prices of substitutable or complementary 
goods,

• buyers' income,

• possible fashion effects, changes in preferences,

• seasonal nature of the demand, etc.

factors linked to the institutional or regulatory environment:

• production or distribution standards,

• constraints on producers, etc.

• All these factors normally explain the observed changes in 
prices and income in a sector of activity. It is by comparison 
or difference with these normal evolutions that a possible 
deviation of the variable of interest between the observed 
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situation and the value which should result from these 
different factors (or counterfactual value, fact sheet No. 3).

If the effect of all other factors on the variable of interest 
has been correctly assessed and no other factor has been 
omitted, this difference in itself reflects a causal link between 
the fact and its impact: this makes it possible to qualify the 
operative event.

It must be stressed that even if an event occurred, it is 
possible that once "purified" of other explanatory factors, 
the evolution of the variable of interest does not show any 
increase or decrease other than that (those) attributable to 
the factors that usually determine its evolution.

It is therefore impossible for an economist to assume the 
effect of an event on the value or evolution of a variable, 
i.e. to presume the causality between the two. Only the 
understanding of the usual formation mechanisms of a 
given variable and the quantification of the impact of each 
explanatory factor on this variable makes it possible to 
identify, by difference, a causality between a fact and its 
consequences.

In the case of the sudden termination of established 
commercial relations, chosen here as an illustration, it is 
therefore necessary to distinguish the effects of the "market" 
factors (Fact sheet 

 No. 3) and those, if any, which are linked to the termina-
tion in question so as to isolate, as the case may be, the 
contribution of this factor to the decline in turnover and 
profit. For this, it is necessary to have a point of comparison 
with the evolution of the income of distributors which is 
similar in all respects, except for the fact of having been 
affected by the termination of the commercial relations: 
distributors offering the same type of product mix, located 
in geographical areas with the same characteristics, are good 
candidates to be chosen as comparatives.

Once purified of all these elements that can help to explain 
their evolution, the profiles of the income of the different 
distributors finally only show as the only factor of difference 
the fact of having been subjected or not to the sudden 
termination of commercial relations.

The differences can then be attributed to a cause: the sudden 
termination of commercial relations. In other words, in 
the absence of a measurable effect, no causality, from an 
economic point of view, can be established between the 
operative event and the injury.

The entire validity of the economic approach therefore lies 
in the convincing nature of the comparison standard chosen, 
which is based on:

• a good understanding of the market in question;

• a judicious choice of economic models of behaviour;

• sufficient, good quality data that can be used by the 
economist.

Such issues justify the court having broad discretionary 
powers to take into account all the evidence available to 
him, specific to each case.

Version October 2017
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5. Fact Sheet No. 3 What are the economic methods useful for assessing damage?

1. Basic principle

We seek to assess the damage resulting from the occurrence 
of an event giving rise to liability. Generally, this exercise 
requires assessing the impact of the triggering event (anti-
competitive practices, sudden termination of commercial 
relations, unfair commercial practices, etc.) on a variable 
(prices, quantities, profits, etc.) called the "variable of 
interest".

The economic approach for the calculation of damage 
consists in assessing the damage by difference between the 
values of the variable of interest in two situations:

• the observed situation (the triggering event having 
occurred);

• the counterfactual situation: that (non-observable by 
definition) in which the damage did not occur.

This general principle of comparison with a counterfactual 
situation applies regardless of the nature of the damage: 
there is no fundamental difference between the method-
ology implemented in the assessment of damage related to 
an act of unfair competition or an anti-competitive practice.

Different methods can be used to build and quantitatively 
assess the elements of the counterfactual situation. The 
economic theory, the descriptions of the characteristics of 
the sector (in particular by its actors) and the quantitative 
data contribute to the definition and quantification of 
the counterfactual. We will review those that are most 
frequently used below.

2. Simple differences analysis

This is when the value of variables before/after the occur-
rence of the event giving rise to liability are compared.

In a cartel, for example, the price before/during (or during/
after) the implementation of the cartel can be compared.

• The "counterfactual situation" is constituted by the obser-
vation of a market and a period not affected by the practices.

• The market or group of products to which the market 
potentially affected by the practices is compared can be 
called the "counterfactual market" or "counterfactual group". 
The term "control group" is also used.

• The group of products selected as a counterfactual must be 
as similar as possible to the group affected (test group) so 
that the only differences between the two groups are due to 
the impact (in the observed situation) or to the non-impact 
(in the counterfactual market) of the triggering event.

Strength of this analysis: If we think that no factor other 
than the generating factor can confuse the comparison 

between the groups of products affected and unaffected, it 
is a good method because it is data-efficient.

Weakness of this analysis: other factors may have occurred 
at the same time.

• For example, if the production costs of a product fall at the 
end of a cartel, the fall in the price of the product observed 
at this time may result jointly from two factors: lower costs, 
the end of the cartel.

• Not taking this into account leads to increasing the 
damage because it leads to attributing the entire price drop 
to the cartel, although part of the drop is due to another 
factor and would have occurred anyway.

 

If data relating to other markets not affected by the cartel 
is available, the evolution of variables on the non-affected 
markets before/during or during/after can be compared with 
the evolution of the non-affected market. This is what the 
difference-in-differences method allows.

3. Difference-in-differences analysis

This is where the evolution of the variable before/during 
or during/after (first difference) is compared with the 
evolution of the variable before/during or during/after on 
a market not affected by the practices (second difference): 
geographical market of the same product but free from the 
triggering event, or market of non-affected products. […]

Strength of this analysis: When it is possible to constitute a 
control group (non-affected), the difference-in-differences 
analysis makes it possible to isolate, among the effects that 
may have influenced the variable of interest, only the effect 
of the practice in question. It is 

 therefore a veritable causality between the generating event 
and the damage which is quantitatively highlighted.

Weakness of this analysis: This method is data-intensive as 
it requires data on the affected variables and the variables 
not affected by the practices.

• For example, if we want to assess what is related to these 
practices in the evolution of prices in a country A affected 
by the practices, we need data relating to a country B 
not affected by the practices to be able to implement the 
difference-in-differences method.

In addition, if the control group is poorly chosen, effects are 
attributed to the practices which are not caused by them.

• For example, market B may also be affected by the prac-
tices: in this case, it is not relevant to serve as a point of 
comparison. Or country B has a very different demand 
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structure from country A: in this case, the price variations 
in country B may be due to factors which do not occur in 
country A. Again, this deprives country B of relevance as a 
point of comparison for assessing the effect of the practices.

4. Econometric method

It consists in using econometrics to assess all the factors that 
influence the formation of a variable "in normal times". It 
is the econometric model that builds the counterfactual. 
In the case where it is a question of comparing prices, it is 
thus necessary to construct an econometric model which 
"explains" by other variables the formation of the price 
under normal circumstances. However, we can consider 
using this method in other cases.

For example, imagine a situation where a laboratory 
manufacturing a brand-name drug prevented the entry of 
generics into the market at the end of its patent. The damage 
suffered by generic manufacturers may be reflected in the 
low penetration rate of these generic drugs on the market 
(known as the "generification rate").

 The econometric method is based on all available data 
on sales of all drugs over time (including those that have 
nothing to do with the practices) to identify how this 
generification rate normally behaves. The generification rate 
of the market of the product affected by the practices is then 
compared with this "normal" rate. We must therefore have a 
model that indicates how, in general, we explain, by various 
variables, (the explanatory variables) the rate of penetration 
of generics (the explained variable) at a given date after the 
entry of these generics on the market.

• For example, the penetration rate of a generic of a product 
(or generification rate, explained variable) is "explained" on 
a given date by variables (the "explanatory variables") such 
as the volume of the original drug, its price, the number 
of generic manufacturers present, the number of months 
elapsed since the beginning of the generification, etc. which 
is thought to influence the rate of generic penetration in 
normal times.

• We thus know how to explain how the "generification 
rate" variable should behave in normal times. It is the 
economic understanding of the market that determines the 
structure of the model (the list of explanatory variables).

• The data (sales in volume, price, identity of the generics 
present, etc.) makes it possible to give a quantitative value 
to the coefficients of the variables: for example, we can 
therefore say that when the number of generic manufac-
turers increases by one unit, or by 1%, the generification 
rate increases by x%.

Once this work is done, we can compare the level of the 
variable as observed during the examination period (poten-
tially affected by the practices) with the level it should have 
reached in the absence of the triggering event, given by 
the econometric model and which gives in this case the 
counterfactual.

Strength of this analysis: The econometric method makes 
it possible to take into account in a detailed manner the 
specificities of the market, the behaviours of the actors, 
the mode of formation of the prices on the market in 
question, etc.

Weaknesses of this analysis: it requires a lot of "clean" data, 
which generates a certain amount of work with the company 
and the economists, so that the raw data, once "cleaned", is 
suitable for processing by econometric analysis (elimination 
of outliers or errors, relevant grouping of some categories 
insufficient to constitute a reliable statistical group, etc.).

 5. Detection of a break in trend

This method is suitable for cases where an event is likely to 
have affected the behaviour of a variable in the long term.

The idea is that in the absence of the triggering event, the 
variable of interest behaves according to a certain pattern 
or model which explains its evolution, whereas from the 
triggering event, this variable behaves in a different way, 
according to a different pattern.

In other words, before and after the triggering event, two 
different behaviour models explain the behaviour of the 
variable. This may be because different factors are involved 
in explaining the evolution of the variable after the occur-
rence of the triggering event, or because these factors 
themselves behave differently after the occurrence of the 
event in question.

For example: A company makes umbrellas.

• Before the occurrence of the triggering event, its sales 
depend on the weather and the price of umbrellas. The 
model that explains the volume of sales therefore involves 
two explanatory variables: rainfall and the price.

• The triggering event is the company's decision to launch 
advertising campaigns.

• After this decision, sales depend essentially on whether 
there is an advertising campaign in progress or not.

• The model has been changed: now, the main explanatory 
variable is the amount of advertising investments.

The approach by breaks in trend makes it possible to detect 
that at a moment t, an event has occurred (the company's 
decision to carry out advertising campaigns in this example) 
which leads to a change of explanatory model.

Methods to detect a break in trend are also usually econo-
metric. They make it possible to highlight the difference 
between the explanatory models of the behaviour of the 
variable of interest before and after the triggering event. 

They have the same strengths and weaknesses as the econo-
metric method presented above.
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Strength of this analysis: It makes it possible to take into 
account in a detailed manner the specificities of the market, 
the behaviours of the actors, the mode of formation of the 
prices on the market in question, etc.

Weakness of this analysis: It requires a lot of "clean" data, 
which generates a certain amount of work with the company 
and the economists, so that the raw data, once "cleaned", is 
suitable for processing by econometric analysis (elimination 
of outliers or errors, relevant grouping of some categories 
insufficient to constitute a reliable statistical group, etc.).

6. How should an economic study be assessed to 
take it into account in the assessment of damage?

Below is a list of points that can be verified by the judges 
and legal counsel to assess the validity of the economic 
analysis.

• The assumptions must be explained.

• The assumptions must be in line with the main character-
istics of the market as described by the players in the sector.

• The data must be verifiable (and provided on request).

• The data cleaning process, which allows raw data to be 
transformed into the data ultimately used, must be provided 
upon request. The court must be able to assess the relevance 
of the exclusion of certain outliers,

 or the unsatisfactory aggregation of data classes which 
are insufficient on their own to form a group for statistical 
analysis.

• "Robustness tests" should be presented with the analysis: 
variants of the main analysis should be provided to verify 
that the results obtained are not critically dependent on a 
narrow assumption.

• The results must be credible and not contradict other 
market data.

For example, a small competitor who usually has a 10% 
market share in a market of EUR 100 million cannot 
credibly claim that it suffered damage of EUR 40 million.

Version October 2017
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6. Fact Sheet No. 4 How can the economic damage resulting from a loss of 
opportunity be compensated?

1. What can be expected on the basis of loss of 
opportunity?

In economic matters, the loss of opportunity makes it 
possible to compensate a wide range of damage when it is 
possible to demonstrate the disappearance of a favourable 
possibility of a chance of obtaining a gain or of limiting 
a loss.

The compensation excludes, as a principle, any claim up 
to the total amount of all losses suffered but is limited to 
a certain sum corresponding only to the lost opportunity 
(Court of Cassation, 3rd civil chamber, April 7, 2016, No. 
15-11.342).

For example, it makes it possible to compensate:

The damage characterised by the loss of opportunity not to 
contract or to do so on better terms in case of fraudulent 
non-disclosure or breach by a professional of its duty to 
advise prior to the conclusion of a contract: an SCP which 
advises the purchase of a property whose co-ownership 
rules prohibits the operation of any trade thus incurs its 
liability for loss of opportunity (Court of Cassation, 3rd 
civil chamber, April 7, 2016, No. 15-14.888);

The damage suffered by shareholders who are victims of 
false information:

The principles are laid down in the Gaudriot judgment 
which states "whoever acquires or holds securities issued by 
way of a public offering on the basis of inaccurate, imprecise 
or misleading information only loses an opportunity to 
invest his capital in another investment or to abandon 
the one already made" (Court of Cassation, commercial 
chamber, March 9, 2010, No. 0821547). This covers:

• The loss of opportunity of not having been able to sell the 
securities at a more favourable price (CA Paris, September 
26, 2003, Soulier et al. v SA Flammarion);

• The loss of an opportunity to make a better investment 
(Court of Cassation, commercial chamber, March 9, 2010, 
No. 08-21547);

• The loss of an opportunity to abandon their investment 
when they kept their securities.

The loss of opportunity to take out insurance to cover any 
operating losses due to the breach by the insurer of its duty 
to inform (Court of Cassation, 1st Civ., September 23, 2003 
no. 01-02.775).

2. What elements are taken into account by the 
judge when making his decision?

The existence of a loss of opportunity is a matter for the 
sovereign assessment of the trial judges. A loss of oppor-
tunity, however small, can therefore be compensable (1st 
Civ., October 12, 2016, No. 15-23.230 and No. 15-26.147).

In theory, this assessment must be concrete and not lump-
sum. The decision of the judge must be systematically 
motivated (1st Civ., November 16, 2016, No. 15-25.513).

In the light of case law, to be compensable, a "loss of 
opportunity" implies the meeting of several conditions:

• An event giving rise to liability;

• The probability of a favourable event, this probability being 
characterised as soon as there is a chance, however small, 
that the favourable event is realized;

• The disappearance of the probability of realisation of the 
favourable event due to the event giving rise to liability: 
"only the actual and certain disappearance of a favourable 
eventuality constitutes a compensable loss of opportunity" 
(1st Civ., March 8, 2012, No. 11-14.234).

Once these conditions are met, the court must assess the 
economic loss compensable for loss of opportunity by:

• Determining the value of the earnings lost by the applicant 
due to the absence of occurrence of the favourable event 
prevented by the triggering event;

• Determining the probability of the favourable event before 
the occurrence of the triggering event;

• Then multiplying the value of the lost earnings by the 
probability of its occurrence. The result of this operation 
corresponds to the damage compensable on the basis of 
loss of opportunity.

3. What documents must be provided to the 
judge in support of a claim for compensation for 
loss of opportunity?

To optimise the chances of success of the action for 
compensation on the grounds of loss of opportunity, the 
applicant must provide certain documents necessary to 
demonstrate his economic loss. Otherwise, the court will 
dismiss its claim:

• Documents establishing the event giving rise to liability 
(in general, the fault of the defendant);



685

Competition Law Digest

• Documents and analyses (economic studies, market data) 
to demonstrate the existence and likelihood of a favourable 
event before the occurrence of the event giving rise to 
liability;

• Documents establishing the causal link between the trig-
gering event and the disappearance of the favourable event;

• Documents to demonstrate the value of the potentially lost 
earnings due to the absence of occurrence of the favourable 
event, the parties frequently using a private expert to analyse 
these documents and explain the financial claim made.

Version October 2017
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7. Fact Sheet No. 5 How is non-pecuniary (extra patrimonial) damage compensated?

1. What can be expected on the basis of non-
pecuniary damage?

The commercial chamber of the Court of Cassation has 
enshrined the existence of non-pecuniary damage for 
undertakings (Cass. Com., May 15, 2012, appeal No. 
11-10278).

According to this doctrine, the non-pecuniary damage of 
a company has two aspects:

• An external aspect affecting the image or reputation of 
the company, its honour when it carries values which make 
its identity, whether professional or spiritual, philosophical 
or political, or denigrating its products, its customers, or 
even its leaders,

• And an internal aspect. The damage can then be reflected 
in a deterioration of morale within the company and the 
loss of confidence in its future, by increased departures or 
the lack of interest of job applicants.

In practice, companies invoke damage to their image to 
claim, under the conditions laid down in Article 1240 of 
the Civil Code, compensation for this specific damage.

2. What elements are taken into account by the 
court to assess non-pecuniary damage?

Behaviours considered to be wrongful include:

• Usurpation of a name, misappropriation of image,

• Those which damage the commercial reputation, the 
quality of the services and the serious nature of the activity, 
the interest of customers for the products or services,

• Vexatious behaviour,

• Behaviour that undermines the brand image:

* mass distribution of similar products while the original 
product 

is aimed at a certain customer base,

* distribution of lower quality products,

* marketing of identical products at a lower price.

This behaviour can be expressed in particular by:

• Loss of trademark licences and/or decrease in the amount 
of royalties collected,

• Trivialization and popularization of the product,

• Loss of confidence of employees in the future of the 
company resulting in,  for example, an increased rate of 
resignations, difficulty in recruiting, negative communica-
tion on social networks,.-.

Although these elements are such as to establish the non-
pecuniary nature of the damage, the fact remains that it is 
compensated according to the same principles as economic 
loss.

In the field of unfair competition, the Court of Cassation 
has so far laid down the principle that damage, even if it 
is merely non-pecuniary, is necessarily inferred from the 
established fault.

Although the existence of an injury is thus the object of a 
now irrebuttable presumption, the amount of damages to 
compensate this injury results from the sovereign assess-
ment of the trial courts. The assessment is case-specific and 
not subject to a lump sum; the applicant must justify the 
quantum of the alleged non-pecuniary damage.

3. What documents must be provided to the 
court in support of the claim for compensation?

The court will rule on the compensation claim presented to 
it and will give reasons for his decision. In the absence of 
precise and quantified evidence, full compensation of the 
damage will be difficult to obtain even if the court has a 
broad discretionary power.

The applicant will communicate all the documents making 
it possible to establish the non-pecuniary damage suffered 
and in particular:

• Market and brand studies, press clippings to establish 
the reputation of the brand or model and evidence of 
investments made,

• Surveys of the applicant's customers,

• Certified promotion and advertising budgets, marketing 
and promotion expenses to remedy the damage,

• Analyses of the market and evolution of market shares,

• Additional internal costs to remedy the loss of confidence 
of employees,

• Licences granted,.-.

In view of the particular nature of the exercise, appraisals 
are infrequent for claims for compensation for non-material 
damage but they may supplement the claim for compensa-
tion for the main economic loss.

As a reminder, the court may, in addition to the pecuniary 
compensation for the loss:
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• Order any measure likely to prevent or put an end to, if 
necessary under penalty, an unfair act causing damage, in 
particular non-pecuniary damage;

• Order the judicial publication of the judgment.

Version October 2017
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8. Fact Sheet No. 6 Which concept of margin?

Compensation for economic losses, however diverse they 
may be, frequently requires the use of the concept of loss 
of margin due to the damage.

Thus, whether it is a sudden termination of the commercial 
relationship or operating losses resulting from a fault that 
has caused a disruption of all or part of an undertaking’s 
activity, the determination of the compensation will require, 
in many cases, ascertaining the victim’s loss of profits.

1. Which margin?

Although the concept of margin is frequently used in 
accounting, management, finance, areas in which one speaks 
of gross margin, commercial margin, margin on variable 
costs, margin on direct costs, these terms are not, however, 
standardized.

In order to define which of these concepts is relevant in the 
compensation of economic loss, it is useful to return to the 
objective of compensation in civil liability.

Pursuant to the principal of full compensation of damage, 
the victim's situation must be restored, as far as possible, 
to the situation it would have been in in the absence of the 
harmful event.

The concept of margin to be retained is that which will 
correspond to the compensation objective posed by the 
principle of full compensation.

When the victim of the harmful event has suffered a 
temporary loss of turnover, the restoration of the former 
situation leads to a search for the turnover it was deprived 
of, minus the charges which were not borne due to the 
decline in activity.

Indeed, in order to achieve its turnover, the company incurs 
expenses that may be of a variable nature (purchases of 
goods to be resold, purchases of subcontracting, costs of 
temporary staff, target bonuses paid to sales staff, various 
fees) or of a fixed nature (rent of premises, insurance, staff 
costs, etc.)

Many costs are of a mixed nature, i.e. they have a certain 
variability, which also depends on the period over which 
the analysis must be conducted. Indeed, over a very short 
period, many costs have a certain fixed nature and can only 
be more or less easily reduced in the event of a decline in 
activity. However, over a long period, all charges take on 

 a variable nature, otherwise the company would have no 
possibility to adapt its costs.

The question posed for the compensation of damage is 
therefore the determination, in concreto, of costs which have 
not been incurred or which have been "avoided" during the 

period in question, that is to say the period during which 
the turnover was lost due to the damage.

These costs are, first, those with the greatest variability in 
terms of turnover, which is why the concept of margin to 
be sought is the margin on variable costs.

Since accounts record expenses according to their nature, 
charges that are variable or fixed are not directly visible and 
their justification requires relevant analysis and justifications 
by the person claiming compensation.

2. Other points to consider

It should also be noted that, in certain situations:

• The damage may have forced the victim to restructure its 
operating costs and, for example, to make redundancies;

• Moreover, to deal with the situation created by the damage, 
additional expenses compared to the current expenses of the 
company may have been incurred.

In these situations, compensation for the lost margin on 
variable costs must be supplemented by the additional costs 
incurred and reduced by the costs removed as a result of 
the restructuring.

Thus, if redundancies had to be made because of the 
consequences of the damage, it will be necessary to take 
into account the severance pay paid (additional costs) and, 
conversely, personnel costs that were no longer incurred 
during the period when the turnover was reduced.

Restoring the victim to the situation it was in prior to 
the damage may lead to compensation determined on the 
following basis:

Lost turnover

- variable expenses that should have been incurred to 
achieve this turnover

= margin on variable costs

+ Specific additional costs incurred as a result of the damage

 - structural costs possible reduced due to the damage

 Version October 2017
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9. Fact Sheet No. 7 How can damage related to the passage of time be compensated?

The passage of time may create new damage and/or increase 
the initial damage for which compensation is claimed.

To take this time factor into account, several compensation 
systems have been introduced:

Firstly, a mechanical remedy has been implemented to 
compensate the injury caused by the delay in performing a 
pecuniary obligation: default interest.

Secondly, an injury may arise from the deprivation of the 
sums that will be awarded as compensation for the initial 
damage calculated from the date on which the damage 
arises until the day of the judgment ordering the compensa-
tion. This additional damage is compensated by the payment 
of compensatory interest.

There are other mechanisms that take the passage of time 
into account, such as the provisional enforcement of the 
decision handed down, or the penalty which makes it 
possible to accelerate the execution of the decision.

1. Default interest

Default interest is provided for in Articles 1231-6 and 
1231-7 of the Civil Code – former Articles 1153 and 
1153--1 of the Civil Code - as well as in Article L. 441--6, 
paragraph 12, of the Commercial Code, applicable to any 
producer, service provider, wholesaler or importer within 
the framework of its relations with any buyer of products or 
any requester of services for the purposes of his professional 
activity.

The purpose of default interest is to compensate the damage 
resulting from the sole fact of the late payment of a sum 
of money.

Unlike the conventional system of damages, the damage is 
presumed, and the amount is fixed by the legislator.

The court is thus deprived of his discretion in favour of a 
flat-rate compensation system under which the creditor 
receives a sum of money limited to an interest rate fixed 
by the legislator.

Finally, it should be noted that default interest must not be 
confused with the penalty.

 Applicable rate

A- Rate fixed by law

The default interest of Articles 1231-6 and 1231-7 of the 
Civil Code corresponds to an interest rate fixed by decree 
each year which, in accordance with Article L. 313-2 of the 
Monetary and Financial Code, differs depending on the 
nature of the claim (natural person creditor not acting for 
the purposes of his business or other cases).

For example, for the first half of 2017, the legal rate is set at:

• 4.16% when the creditor is a natural person not acting for 
his professional needs,

• 0.90% in all other cases.

In the event of a pecuniary sentence by court order, Article 
L. 313-3 of the Monetary and Financial Code provides 
that the legal interest rate is increased by five points on the 
expiry of a period of two months from the date on which 
the court decision becomes final, even if provisionally. 
However, the enforcement judge may exempt the debtor 
from this increase or reduce its amount.

The default interest of Article 441-6 of the Commercial 
Code corresponds to the interest rate applied by the 
European Central Bank ("ECB") to its most recent refi-
nancing operation plus ten points, i.e. 10% for the first 
half of 2017.

B- Contractual rate

Principle: As the application of the legal rate or the ECB 
rate is not a matter of public policy, the parties may set a 
contractual interest rate of their choice or any other method 
of compensation for the delay.

If a contractual rate is not mentioned, the legal rate or ECB 
rate will automatically apply.

This possibility is particularly interesting regarding the 
default interest of Articles 1231-6 and 1231-7 of the Civil 
Code, insofar as the legal rate prescribed by decree is quite 
low.

Limit: Regarding the default interest of Articles 1231-6 
and 1231-7 of the Civil Code, the contractual rate is legally 
analysed as a penalty clause that the court can reduce, even 
ex officio, if he considers it manifestly excessive.

In practice, the court will determine whether the contractual 
rate set by the parties is manifestly excessive in relation to 
the damage actually suffered by the creditor (1st Civ., June 
3, 2015, appeal no. 14-11.632; Com., April 5, 2016, appeal 
no. 14-20.169 9).

Regarding the interest of Article L. 441-6, paragraph 12, of 
the Commercial Code, it is expressly provided that it cannot 
be fixed in the general conditions of sale at a rate higher 
than three times the legal interest rate mentioned above.

 

The Court of Cassation has also ruled that the penalties 
due by application of this text do not constitute a penalty 
clause and cannot therefore be reduced because of their 
unfair nature (Cass. com., November 2, 2011, appeal No. 
10-14.677: Bull. civ. no. 178).
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Point of departure

As regards nominal sums of money, Article 1231-6 of the 
Civil Code provides that interest is due only as from the 
formal notice.

As regards sums of money due pursuant to a court decision, 
Article 1231-7 of the Civil Code provides that interest shall 
accrue from the delivery of the judgment unless the court 
decides otherwise.

In the case of an appeal, Article 1231-7 distinguishes two 
cases:

• If the appeal court simply confirms the decision awarding 
compensation for damages, the interest is due as of the first 
instance judgment.

• In other cases, the compensation awarded on appeal bears 
interest from the appeal decision.

As regards the interest of Article L. 441-6, paragraph 12, 
of the Commercial Code, penalties for late payment are 
due as of right, without it being necessary to send formal 
notice to the debtor. The claim arises automatically on the 
legal due date, the day after the date on which the payment 
was expected (ECCP, opinion no. 10-08 of May 12, 2010).

Can the creditor obtain damages separate from the default 
interest?

Article 1231-6, paragraph 3, of the Civil Code provides that 
"The creditor to whom his late debtor has caused, in bad 
faith, damage separate from this delay, may obtain damages 
separate from the default interest".

The award of damages separate from the default interest is 
therefore subject to two cumulative conditions: proof of an 
injury independent of the delay and proof of the bad faith 
of the debtor.

Is it possible to combine the default interest of Article 
1231-6 of the Civil Code with that of Article L. 441-6 of 
the Commercial Code?

Case law has not yet clearly given a ruling on the cumulation 
between late penalties and the default interest of Article 
1231-6 of the Civil Code.

The question is debated in doctrine to the extent that:

• On the one hand, the Court of Cassation ruled that the 
late penalties of Article L. 441-6 of the Commercial Code 
amount to default interest, which could then exclude the 
cumulation of interest of the same nature (Com., November 
10, 2015, appeal no. 14-15.968);

• On the other hand, it has also been held that late penalties 
due under Article L. 441-6 of the Commercial Code do not 
constitute a penalty clause subject to the discretionary power 
of the court, contrary to the interest of Article 1231-6 of 

the Civil Code (Cass. com., November 2, 2011, appeal No. 
10-14.677: Bull. civ. No. 178).

2. Compensatory interest

How is compensatory interest defined?

When a person suffers injury, the economic damage causes 
the victim additional damage resulting from the depriva-
tion of cash during the period from the occurrence of the 
damage to the day of the judgment ordering compensation.

This additional damage is also known as a "cash loss" or 
"financial loss".

It may be compensated by the application of an interest rate 
to the amount awarded in compensation for the initial loss: 
compensatory interest.

This practice is now enshrined by the Court of Justice, by the 
trial courts mainly in competition matters, and by Directive 
2014/104 of November 26, 2014 on actions for damages for 
infringements of competition law (transposed into French 
law by Order no. 2017-303 and Decree no. 2017-305).

To this end, both the Court of Justice and the trial courts 
habitually distinguish between two types of damage 
resulting from the passage of time: monetary depreciation 
and the loss of opportunity suffered by the injured party 
due to the unavailability of capital (CA Paris, December 14, 
2016, no. 13/0875; CA Paris, May 10, 2017, no. 15/05918; 
ECJ, February 3, 1994, Case C-308/87, Alfredo Grifoni, 
pt. 40).

How is compensatory interest calculated? 

Point of departure and arrival

Compensatory interest is due from the time when the 
damage is found to the day of the judgment ruling on the 
compensatory interest.

Applicable rate

While default interest is due without the creditor being 
required to demonstrate the existence of a specific loss, 
the granting of damages implies the demonstration of 
the existence of damage due to the deprivation of cash 
corresponding to the economic loss suffered.

Its compensation therefore requires knowledge of the use 
that the victim would have made of the corresponding cash.

• The reduction in cash flow eventually led to an increase 
in the company's financing needs, which could lead to an 
increase in its debt and therefore its financial expenses. The 
interest rate to apply will then be the marginal rate at which 
the funding resources are obtained.
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• If the reduction in cash flow resulting from the economic 
loss has limited the investments of the company, it is the 
rate of remuneration of these investments that will be used.

• In more complex situations where the victim can demon-
strate that the reduction in its cash flow has prevented it 
from making an identified investment, the projected profit-
ability of this investment, which depends on its specificity 
and financing methods, may be used.

In this respect, the Paris Court of Appeal, in a recent 
judgment (May 10, 2017, no. 15/05918) draws a distinction 
between the damage resulting from the impossibility to 
make an identified investment and that resulting from the 
mere limitation of financial investments.

• In the absence of evidence of specific damage, it considers 
that the loss of opportunity can be assessed by applying the 
legal interest rate corresponding to a risk-free investment;

• On the other hand, if the company shows that the unavail-
ability of the sums led it, (i) either to restrict its activity 
without finding alternative financing by borrowing or own 
funds, (ii) or to abandon duly identified investment projects 
which were likely to yield the average cost of capital, the 
loss of opportunity is assessed by applying the Weighted 
Average Cost of Capital (WACC).

Version October 2017

 



692

French competition Law Fact Sheet No. 8 

10. Fact Sheet No. 8 How is damage resulting from acts of unfair competition 
compensated?

The action for unfair competition is open to all parties, even 
if they do not have a customer base.

Parasitism* can be invoked by an undertaking against its 
competitor as well as by an undertaking against another 
economic operator that does not have a competitive rela-
tionship with it.

Actions for unfair competition most often seek compensa-
tion through damages. Their amount can be very variable 
and results from the sovereign assessment of the trial courts.

The mere compensation of the damage, if it is established, 
could prove to be ineffective or insufficient in some situ-
ations. The court may impose prohibition measures, even 
subject to a penalty, to put an end to the actions considered 
as unfair competition or parasitism.

Measures of publication of the decision may also be 
requested.

The assessment of the damage suffered is very complex. 
Indeed, it is difficult to estimate the damage caused on the 
basis of criteria which can easily be misleading. For example, 
alongside a characterized loss, the damage can also consist 
of a loss of earnings that can be difficult to trace, or even 
to model.

Faced with these difficulties, it is necessary to consider, 
from an analytical point of view, the various elements and 
components of the damage that may be presented to provide 
the necessary tools for the trial court to assess the damage.

1. What are the main elements of compensation 
for the damage to be presented?

According to the usual doctrine in the area of damage 
assessment, the research must be carried out according to 
two well-known branches: the losses suffered (damnum 
emergens) and loss of earnings (lucrum cessans).

But beyond these elements and beyond the characterisation 
of the fault, it is necessary to obtain a global economic 
analysis of the situation of the victim and the perpetrator 
of the unfair acts. It will be necessary to examine the 
characteristics of the sector, the position of the victim, its 
innovation strategy, the nature of its activity, the nature of 
the products attached by the act of unfair competition and 
the importance of the investments.

The following elements provide some benchmarks:

A- Loss of earnings (Lucrum cessans)

• Diversion of customers;

• Decrease in activity: lower sales, lower orders or cancel-
lation letters;

• Decline in turnover, loss of margin on variable costs;

• Impossibility to access credit;

• Evolution of the operating account, the customer account 
over several years, before and after the acts of unfair 
competition;

• No access to markets (market studies).

B- Losses suffered (Damnum Emergens)

• Loss of the commercial margin: adjustment of prices;

• Non-sale of several models;

• Loss of market share or total eviction from the market, 
loss of contracts: comparison of turnover before and after 
the unfair acts;

• Loss of profits related to a contract due to its unjustified 
termination or loss of opportunity to enter into it;

• Loss of commissions due to the use of a customer file;

• Loss of the applicant's assets, depreciation of an attractive 
intangible asset of the customer base, depreciation of a 
brand by:

* harm to brand image due to the popularization of the 
product, 

* debasement of the brand,

* harm to commercial reputation (disparaging publicity, 
loss of image);

• Expenses incurred to correct the adverse effects of the 
harmful events;

• Loss of value of the victim company;

• Loss of opportunity.

C- Lasting disorganization* of the company

• Costs of hiring new staff to offset the effects of a poaching 
policy carried out against it and costs of training this new 
staff;

• Loss of a competitive advantage: trivialisation and popu-
larisation of a product in the absence of any exclusive right;

• Disclosure of know-how;
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• Appropriation of a customer file: use of the same sales 
arguments referencing the applicant's customers.

D- Decrease or loss of a competitive advantage

• Cluster of facts of parasitism demonstrating the deliberate 
will of the defendant to place itself in the wake of the 
applicant;

• Usurpation of an economic value that makes investments 
worthless: damage to investments;

• Obstruction in commercial initiatives and loss of an 
opportunity for economic development;

• Costs of research, creation or acquisition of a model;

• Marketing studies.

E- Non-pecuniary damage (Fact sheet No. 5)

2. What documents must be provided to the 
court in support of the claim for compensation?

A- Accounting and financial documents

• Certified sales statistics by product with evolution graphs;

• Comparison of the turnover achieved with a forecast 
turnover;

• Purchase invoices indicating the price charged by the 
author of the acts of unfair competition;

• Staff recruitment costs;

• Attestations of chartered accountants or of auditors;

• Certified promotion and advertising budgets, marketing 
and promotion expenses;

• Forecast management documents and management 
reports;

• Statutory auditors' reports.

B- Commercial, marketing and advertising documents

• Product launch costs with marketing and advertising 
expenses certified by the statutory auditor;

• Dated press clippings to establish the reputation of the 
brand or model and evidence of investments made;

• Advertising material, publication of catalogues, press 
campaigns, trade shows;

• Surveys of the applicant's customers;

• Analyses of the market and evolution of market shares 
between the victim or its competitors;

• Market, notoriety, resemblance or opinion studies.

C- Expert appraisals

• Amicable expert appraisals carried out by firms special-
izing in the assessment of damage;

Version October 2017
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11. Fact Sheet No. 9 How is the damage resulting from the sudden termination 
of an established commercial relationship compensated?

1. Substantive conditions

Pursuant to Article L. 442-6, I, 5° of the Commercial 
Code, "Incurs the liability of its author and obliges him 
to compensate the damage caused the fact of suddenly 
termination of an established commercial relationship, even 
partially, without prior written notice commensurate with 
the duration of the business relationship and consistent with 
the minimum notice period determined by the multi-sector 
agreements (...) The foregoing provisions do not preclude 
the possibility of termination without notice, in the event 
of non-performance by the other party of its obligations or 
in case of force majeure".

Article L. 442-6, I, 5° of the Commercial Code makes it an 
offence to suddenly terminate an established commercial 
relationship, without written notice or with insufficient 
notice to allow the victim to re-orient his business. The 
suddenness of the termination may result either from the 
failure to give written notice, or the insufficient length of 
the written notice given.

The concept of "commercial relationship" does not coincide 
with the concept of economic activity within the meaning 
of competition law. The Commercial Chamber of the Court 
of Cassation rules out from the scope of Article L. 442-6, 
I, 5° of the Commercial Code independent professionals 
"when their professional status or ethical rules prohibit 
them from exercising a commercial profession". It recently 
ruled that Article L. 442-6, I, 5° of the Commercial Code 
was not applicable to the relationship established between a 
law firm and its client. The same applies for doctors, notaries 
and industrial property attorneys. Regulated sectors, such 
as those of commercial agents (Article L. 134-11 of the 
Commercial Code) and carriers also escape the applica-
tion of Article L. 442-6, I, 5°, as recalled by the Court of 
Cassation in a judgment of September 22, 2015 (Cass. 
Com., September 22, 2015, Dominique Alligier, 13-27626): 
"(...) Article L. 442-6, I, 5°, of the Commercial Code does 
not apply to the termination of commercial relations of 
public road transports of goods carried out by subcontrac-
tors when the framework contract between the parties 
expressly refers to the standard contract established by the 
LOTI, which provides for the duration of termination 
notices in Article 12.2".

The undertaking claiming to be the victim of the sudden 
termination must first establish the sufficiently prolonged, 
significant and stable nature of the business having existed 
between it and the author of the termination, which could 
have suggested to it that this relationship was intended to 
continue. An annual call for competition, the organisation 
of a call for tenders or the particular nature of the products 
or services concerned which do not lend themselves to the 
systematic and lasting renewal of commercial relations, 
may lead to the exclusion of the application of this Article.

The aforementioned Article provides in fine that its provi-
sions do not preclude the possibility of termination without 
notice, in case of non-performance by the other party of its 
contractual obligations. However, its application requires 
that the non-performance of the contractual obligations 
which it refers to is of "sufficient gravity" to justify an 
immediate termination.

The notice period must be sufficient to allow the company 
to redeploy, i.e. to find an equivalent flow of business.

Partial termination

Article L. 442-6, I, 5° of the Commercial Code also makes 
it possible to sanction the termination, even partially, of an 
established commercial relationship. The concept of partial 
termination refers either to the termination of relations 
concerning only certain products, or the mere reduction 
of orders. The substantial modification of the contractual 
conditions, in particular tariff conditions, previously prac-
tised in a durable relationship has been considered as a 
partial termination, because it alters the economic balance 
of the contract. Partial termination will not be considered 
as "sudden" if it is justified by market requirements, for 
example if the buyer which terminates the commercial 
relations experiences a decline in orders due to the economic 
climate.

2. The assessment of damage

The victim of the sudden termination may, on the basis of 
the provisions of Article 1231-2 of the Civil Code (former 
Article 1149), claim compensation from the other party for 
the loss of earnings and loss suffered.

The loss of earnings corresponds to the margin that the 
victim of the termination could expect to derive from its 
commercial relations with the offending partner during the 
notice period that should have been observed.

Other damage can be compensated, but the victim can 
only obtain compensation for the damage caused by the 
suddenness of the termination and not for the damage 
resulting from the termination itself.

The calculation of the notice period that should have been 
granted

The period of sufficient notice is assessed taking into 
account the duration of the commercial relationship and the 
other circumstances prevailing at the time of the notification 
of the termination (Cass. Com., July 9, 2013, 12-20468).

The legal provision expressly refers to the duration of the 
commercial relationship and the commercial practices. 
In addition to these two legal criteria, the trial courts use 
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other parameters to assess the length of the notice to be 
respected such as:

• Economic dependence (understood not as the concept 
of competition law, but as the share of turnover achieved 
by the victim

 with the author of the termination), the fact that this 
situation of dependence results from a voluntary choice or 
that the victim reconverted after the termination, which 
attests retrospectively that the reconversion was possible, 
which could reduce the duration of the notice to be given,

• The difficulty of finding another partner on the market, 
of equivalent rank,

• The reputation of the exchanged product, its nature which 
is hard to substitute,

• The characteristics of the market in question,

• Barriers to conversion, in terms of time and cost of entry 
into a new relationship,

• The significance of investments made dedicated to the 
relationship, not yet amortised and non-reconvertible.

When the commercial relationship concerns private labels 
(in the restrictive sense of Article L. 112-6 of the Consumer 
Code) or when the termination is the result of competitive 
bidding by distance auctioning, the minimum duration of 
the notice period is doubled.

Calculation of the loss of earnings

The damage is assessed by comparing the margin that 
should have been made in the absence of the criminal 
practices, during the notice that should have been granted, 
with the margin actually made. The reference to retain is 
the margin on variable costs (fact sheet No. 6), defined as 
the difference between the turnover that the victim was 
deprived of minus the charges that were not borne by it due 
to the decline in activity resulting from the termination.

As case law stands, the calculation consists in determining 
the monthly average of the margin on variable costs over 
two or three years preceding the termination, the years to be 
retained sometimes being open to discussion, some of which 
may be atypical, and in multiplying the amount obtained by 
the number of months notice that should have been given 
to the victim of the termination.

The effective reconversion of the victim, which takes place 
after the termination, cannot modify the assessment of this 
loss of earnings, given the current case law of the Court of 
Cassation, specific in this area: it requires an assessment at 
the time of the termination.  However, this circumstance 
may have been taken into account in the assessment of the 
length of the notice, in that this reconversion retrospectively 
shows that the victim could find alternative solutions.

Other damage

It is necessary to distinguish the damage resulting from the 
termination itself, which is not compensable under Article 
L. 442-6, I, 5° of the Commercial Code, from that resulting 
from the suddenness, the only damage that is compensable.

In respect of the loss suffered, the claims of victims may, for 
example, relate to investments dedicated to the commercial 
relationship, which could not be amortised due to the 
suddenness of the termination and which are not easily 
reconvertible. It can also be costs related to dismissals which 
the suddenness of the termination made inevitable.

An additional effort to demonstrate the causal link between 
the suddenness of the termination and the damage must 
therefore be made by the applicant.

 3. Essential documents to be produced before 
the court 

• The tax returns for the last three years before the termina-
tion, or other years if the last three years do not reflect the 
"normal" activity of the company,

• Accounting or other documents allowing to calculate the 
percentage of the turnover achieved with the author of the 
termination over several years preceding the break, it being 
specified that the calculations carried out must be supported 
by documentary evidence,

• Any element allowing the court to assess whether the 
margin on variable costs of the victim company proposed to 
him is consistent, subject to the same requirement as above,

• All other documents necessary to modulate the notice 
period.

Version October 2017
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12. Fact Sheet No. 10 How is the damage resulting from the termination of a 
commercial agent’s contract compensated?

The main objective of the creation of the commercial agent 
status was to provide this type of intermediary with a form 
of contractual stability. It is for this reason that the law deals 
with not only the terms, but also the effects of the termina-
tion of the contract between the agent and his principal.

The parties are free to enter into a fixed-term or permanent 
contract, it being noted that the execution, by both parties, 
after the term agreed under a fixed-term contract, trans-
forms it into a permanent contract.

The commercial agency contract and its termination being 
governed by statute, only the agent’s compensation is 
considered below.

1. Purpose of the compensation

In the event of termination of the commercial agency 
contract, Article L.134-12 of the Commercial Code 
provides for automatic compensation of the commercial 
agent. As this is a public policy provision, the parties cannot 
contractually derogate from it and provide for compensation 
less than the legal compensation, or a lump sum.

Concept of common interest mandate: The concept of 
common interest, judicially created in the 19th century, has 
been defined by case law: "when the mandate has been given 
in the interest of the principal and the agent, it cannot be 
revoked by the will of either party, but only by their mutual 
consent, or for a legitimate reason recognised by a court 
or, finally, according to the specific terms and conditions 
in the contract" (Civ., February 11, 1891, DP 1891.1.197).

The end of the contract therefore means the loss of a 
market share for the agent, the market share being the value 
common to the principal and the agent.

The termination of the agency contract thus gives entitle-
ment to compensation for the loss resulting from the loss of 
commissions that would have been received by the agent if 
his activity had developed with the customers he solicited.

 2. Conditions of the compensation

Since Law No. 91-593 of 25 June 1991, compensation of 
the commercial agent is brought about by the termination 
of the contract, whether it is a fixed-term contract that has 
expired or the termination of a permanent contract, when 
the termination was not decided at his initiative.

Loss of the right to compensation: Article L. 134-13, 
paragraph 1, of the Commercial Code provides that the 
compensation is not due to the agent when "the termination 
of the contract is caused by serious misconduct" of the latter.

Proof of the serious misconduct lies with the principal: the 
principal who wishes to escape his compensation obligation 

must demonstrate serious misconduct by the agent and 
the existence of a direct causal link between the breach 
attributable to the commercial agent and the decision of 
the principal to terminate the contract.

The characterization of serious misconduct: serious miscon-
duct is that which makes it impossible to maintain the 
contractual relationship and which undermines the common 
purpose of the mandate (Cass. Com., October 15, 2002, 
no. 00-18.122). The fault is difficult to characterise and 
remains restrictively assessed by case law since its purpose 
is to deprive the agent of the protection legally provided for 
at the end of the contract. The trial courts have a sovereign 
power of discretion to assess the degree of seriousness of 
the fault.

• Existence of serious misconduct: serious misconduct is 
generally defined by any characteristic breach of the agent's 
obligations under the law or agency contract, such as a 
breach of the duty of care or duty of loyalty (Com., May 
15, 2007, no. 06-12.282).

• Absence of serious misconduct: the serious misconduct of 
the agent is not characterised by a decline in performance or 
a decrease in the volume of business concluded by the agent. 
To summarise, the clauses relating to targets stipulated in 
an agency contract only give rise to a best-efforts obligation, 
meaning that the non-achievement of these results does not 
suffice to characterise a breach by the agent (Cass. Com., 
Sept. 15, 2009, no. 08-15.613).

3. Assessment of the amount of the 
compensation

The principle of the right to compensation: pursuant to 
Article L.134-12 of the Commercial Code, in case of 
termination of its relations with the principal, the commer-
cial agent is entitled to an indemnity to compensate the 
damage suffered

Absence of a legal assessment rule: the Commercial Code 
contains no indication on the method of calculation of 
the termination compensation and leaves it to the courts 
to assess the amount of this compensation, with the sole 
requirement that it compensates the loss suffered by the 
agent due to the loss of the commission he should have 
received on the business carried out with his customers.

The usual rule: compensation now generally covers the value 
of two years of gross commissions received by the agent. 
This is only a professional practice which is not binding 
on the court, but which has nevertheless been enshrined 
by the Court

 of Cassation (Cass. Com., June 15, 1969, Bull. civ. IV, no. 
270, D. 1970; Cass. Com., Oct. 14, 1974, Bull. civ. IV, no. 
244). This two-year period, chosen in the judicial practice as 
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the assessment basis, corresponds to the time required by the 
agent to rebuild a customer base identical to the one he lost 
following the termination of the contractual relationship.

The elements taken into account in the assessment: the 
doctrine, in the light of case law, has identified various 
elements that must be considered in the assessment of 
compensation, in particular:

• The length of the contractual relationship;

• The turnover and its evolution;

• The financial losses suffered by the agent as a result of 
the termination of the contract (including non-amortized 
investments or the cost of dismissal of the agent's staff ).

Version October 2017
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13. Fact Sheet No. 11-a How to bring a damages action for harm caused by an 
anticompetitive practice ?

1. What are the applicable rules of law?

Since the transposition of Directive No 2014/104/EU of 
November 26, 2014 by Ordinance No. 2017-303 of March 
9, 2017 and Decree No. 2017-305 of March 9, 2017, two 
different regimes are applicable to the compensation for 
damage caused by an anti-competitive practice.

Apart from the special regime reserved for the limitation 
period and the procedural provisions declared applicable to 
proceedings instituted on or after December 26, 2014, the 
new provisions resulting from the ordinance are applicable 
to events giving rise to liability from March 11, 2017 while 
damages claims arising prior to that date remain subject to 
the earlier law, which is essentially based on ordinary law.

However, in the latter case, an early application of the 
solutions identified on the basis of the new rules is possible, 
provided that it is not contrary to the old law.

Irrespective of the date of occurrence of the operative event, 
the principle of effectiveness must be respected when the 
anticompetitive practice, which affected trade between the 
Member States, falls under the law of the European Union 
at the same time as French domestic law. It follows that 
national rules and procedures must not render the exercise 
of the right to full compensation for the injury caused by an 
anti-competitive practice virtually impossible or excessively 
difficult. The directive has, in particular, reiterated that "the 
burden and the level of proof and the establishment of the 
facts required for the quantification of the damage" must 
not contravene the requirement of effectiveness.

2. Who can bring a damages action ?

An action for damages may be exercised:

• By the competitor of the perpetrator or one of the perpe-
trators of the anti-competitive practice;

• By the counterparty of the perpetrator or one of the 
perpetrators of the anti-competitive practice;

 including if this counterparty has itself participated in 
the anticompetitive practice (ECJ, Sept. 20, 2001, case 
C-453/99, Courage). However, a reduction of its right to 
compensation is possible.

• By a third party (qualified as an "indirect" contractor) 
who contracted with a "direct" contractor having passed 
on to him all or part of the loss suffered as a result of the 
anticompetitive practice;

• By a third party who, having contracted with a competitor 
who did not participate in the anti-competitive practice, 
nevertheless suffered "umbrella damage";

• when its counterparty has adapted to the market situation 
and has, for example, increased its prices (ECJ, June 5, 2014, 
C 557/12, Kone);

• By a representative consumer protection organisation at 
the national level and approved to obtain compensation for 
individual harm suffered by consumers for anticompetitive 
practices (Article L. 623-1 et seq. Consumer Code).

Version October 2017
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14. Fact Sheet No. 11-b How is damage caused by an anticompetitive practice 
compensated?

 1. For what kind of damage can compensation 
be claimed for an anti-competitive practice?

Like any event giving rise to economic damage, an anti-
competitive practice may cause not only financial damage, 
whether loss of profits, direct losses or loss of opportunity 
(fact sheet No. 4), but also non-pecuniary damage (fact 
sheet No. 5).

In addition, attention should be paid to the extent of the 
damage over time, as it may have been suffered immediately, 
subsequently or may continue after the end of the anticom-
petitive practice (fact sheet No. 7).

Although, in principle, the burden of proof of compensable 
damage lies with the victim, the same does not apply, at least 
in the case of agreements between competitors:

• The Court of Cassation approved the Paris Court of Appeal 
for having admitted that an agreement between competitors 
had "necessarily caused commercial damage" (commercial 
chamber, October 6, 2015, appeal No. 13-24.854, and Paris, 
ch. 5 4, June 26, 2013, JCB Services et a. v/ Central Parks)

• The new Article L. 481-7 provides that "it is presumed 
until proven otherwise that an agreement between competi-
tors causes injury".

• Furthermore, the same reasoning has sometimes been 
used with regard to eviction practices that constitute abuse 
of a dominant position (See. esp. Commercial Court, Paris, 
15th chamber, March 30, 2015, DKT v. Eco emballages and 
Valorplast, case No. 2012000109; Commercial Court of 
Paris, 6th ch., March 30, 2011, Numéricable et al. v France 
Telecom, case no. 2009073089).

Whatever the behaviour concerned (cartel, abuse of domi-
nant position, abuse of economic dependency, etc.), whether 
it corresponds to a horizontal (between competitors) or 
vertical restriction, an exploitative or eviction practice, the 
identification of the damage caused by an anti-competitive 
practice is always based on the same reasoning. Even if 
some heads of damage are more often seen or, conversely, 
less frequently seen for a given type of practice, an anti-
competitive practice may produce:

 A price effect: this may be an increase in the price paid by 
the victim(s) to one of the perpetrators ("surcharge") or a 
reduction in the price paid by one of the perpetrators to the 
victim. The victim may be an end consumer or a company in 
a vertical relationship with the perpetrator of the practice. 
In this case, it is possible that the victim has passed on all or 
part of the "surcharge" to buyers located further downstream 
("passing on").

A volume effect: for example, where the victim has suffered 
a loss of customers due to the anti-competitive practice. 

This loss of earnings may not only be past, but also future, 
and be caused both by eviction practices (predation, loyalty 
discounts, etc.) and exploitative practices. For example, a 
decline in the volume of sales may have occurred because the 
prices charged by the victim of too high prices has passed 
on all or part of the surcharge to its own co-contractors or 
customers.

An effect on innovation: the victim of an anti-competitive 
practice may forego investing in a new, more efficient 
technology if its margin, which would allow it to finance 
the investment, is reduced by the additional prices it pays 
to the perpetrator of the practice. The perpetrators of an 
anti-competitive practice themselves may, by reducing the 
competitive intensity to which they are normally subject (by 
means of a cartel, for example), weaken their own incentives 
and give up certain innovations they would otherwise have 
adopted. The buyers are therefore injured.

May also be added, depending on the case, a loss of value 
of goodwill, costs specifically incurred to remain on the 
market, costs corresponding to dismissals if they are the 
consequence of the practice or even reputational damage.

In addition, the particular assumption of passing on the 
increase (or reduction) of the price, along the economic 
chain ("passing on"), which only occurs in the case of 
a vertical relationship, raises two different questions 
depending on whether it concerns:

The action of the direct victim

The defendant in the action has the possibility to assert as a 
defence that the applicant for compensation passed on the 
costs to its own co-contractors (Cass. com. June 15, 2010, 
No. 09-15818)

However, the rule of attribution of the burden of proof 
differs according to whether the anti-competitive practice 
was committed:

• Prior to March 11, 2017: proof of the absence of passing 
on lies with the applicant for compensation (Cass. Com. 
May 15, 2012, no. 11-18495)

• As of March 11, 2017: the passing on is deemed not 
to have taken place unless the perpetrator of the anti-
competitive practice provides evidence to the contrary (Art. 
L. 481-4 Commercial Code.)

The action of the victim having suffered the passing on

Under the new Article L. 481- 5, the indirect buyer "is 
deemed to have provided proof of the passing on when he 
justifies that:
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 1° The defendant has committed an anti-competitive 
practice (...)

2° This practice resulted in an additional cost for the direct 
contractor of the defendant;

3° He has purchased the goods or used the services 
concerned by the anti-competitive practice or purchased 
goods or used services derived from them or containing 
them".

It remains open to the defendant to prove that the passing 
on did not take place or was only partial.

The same rules are "applicable to the direct or indirect 
suppliers of the perpetrator of the anti-competitive practice 
who invokes damage resulting from a decline in the prices 
of the goods or services concerned by this practice" (Art. 
L. 481-6 Commercial Code.)

2. How is damage caused by an anticompetitive 
practice assessed?

The assessment of each head of damage must be made 
in accordance with the principle of full compensation 
by comparing the actual situation in which the anti-
competitive practice occurred with the "counterfactual" 
situation which would have been found in the absence of 
the anti-competitive practice. This consists in replacing the 
market, then the applicant for compensation in a virtual 
situation, non-observable, which may require the use of 
economic methods (fact sheet no. 3).

Once the quantum of the damage has been determined, it 
is important to take into account the passage of time and, 
to this end, to update it (fact sheet no. 7).

According to the Directive, the judge must be able to 
"estimate the amount of the damage", whether in the 
general case or in the particular case of passing on, when it 
is practically impossible or excessively difficult to quantify it 
accurately on the basis of the available evidence. Although 
the transposing texts did not refer to it, the common law 
of civil liability makes it possible to perform an estimate.

3. What evidence can be found in a decision of a 
competition authority, when one exists?

Depending on whether the action for damages is brought in 
the absence of any prior decision by a competition authority 
(independent or stand-alone action) or after the adoption 
of a decision by a competition authority (consecutive or 
"follow-on" action), the evidentiary situation of the victim 
appears in a different light, in particular in that it can, in the 
second case, be based on the pre-existing decision.

Demonstration of the event having resulted in liability

It should be recalled that the judge cannot take decisions 
that go against the decision adopted by the Commission 
(Art. 16, Regulation No 1/2003).

For triggering events that occurred after March 11, 2017, 
the anti-competitive practice is irrevocably established by 
a decision of the Competition

 Authority or the appeal court having established its 
existence (in ordinary proceedings, leniency, settlement, 
non-challenge of grievances) and can no longer be the 
subject of an ordinary appeal for the party relating to the 
statement of offence. Such a decision is only "a means of 
proof" when rendered by a competition authority of another 
Member State.

It is also possible, outside of any binding effect, to use 
decisions made by a competition authority to charac-
terise a violation of the law of anticompetitive practices 
(e.g. Commercial Court, Paris, 15th chamber, March 30, 
2015, DKT v. Eco emballages and Valorplast, case no. 
2012000109, in the case of a decision of acceptance of 
commitments).

Demonstration of damage

Damage to the economy is one of the criteria by which the 
competition authority determines the amount of pecuniary 
sanctions it imposes. It differs from individual damages 
giving rise to compensation on the basis of civil liability.

Certain decisions, in which the Competition Authority has 
detailed numerous elements making it possible to quantify 
the damage to the economy, may nonetheless include useful 
lessons for the identification and assessment of individual 
economic losses. Some elements may indeed be common 
to both assessments: for example, the calculation of an 
additional price imposed by the company having carried out 
the practices, if it is uniform for all the agents, is identical 
in both approaches.

Version October 2017
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I. Act against Restraints of Competition

15. Version prior to the 9th amendment

Part I - Restraints of Competition 

First Chapter - Agreements, Decisions and 
Concerted Practices Restricting Competition 

§ 1 Prohibition of Agreements Restricting Competition 

Agreements between undertakings, decisions by associations 
of undertakings and concerted practices which have as their 
object or effect the prevention, restriction or distortion of 
competition shall be prohibited. 

§ 2 Exempted Agreements 

(1) Agreements between undertakings, decisions by asso-
ciations of undertakings or concerted practices which 
contribute to improving the production or distribution of 
goods or to promoting technical or economic progress, while 
allowing consumers a fair share of the resulting benefit, and 
which do not 

1. impose on the undertakings concerned restrictions 
which are not indispensable to the attainment of these 
objectives, or 

2. afford such undertakings the possibility of eliminating 
competition in respect of a substantial part of the products 
in question 

shall be exempted from the prohibition of § 1. 

(2) For the application of paragraph 1, the Regulations of 
the Council or the European Commission on the applica-
tion of Article 101(3) of the Treaty on the Functioning of 
the European Union to certain categories of agreements, 
decisions by associations of undertakings and concerted 
practices (block exemption regulations) shall apply mutatis 
mutandis. This shall also apply where the agreements, 
decisions and practices mentioned therein are not capable 
of affecting trade between Member States of the European 
Union. 

§ 3 Cartels of Small or Medium-Sized Enterprises 

Agreements between competing undertakings and decisions 
by associations of undertakings whose subject matter is the 
rationalisation of economic activities through inter-firm 
cooperation fulfil the conditions of § 2(1) if:

1. competition on the market is not significantly affected 
thereby, and 

2. the agreement or the decision serves to improve the 
competitiveness of small or medium-sized enterprises. 

§§ 4 to 17 (abolished) 

Second Chapter - Market Dominance, Other 
Restrictive Practices 

§ 18 Market Dominance 

(1) An undertaking is dominant where, as a supplier or 
purchaser of a certain type of goods or commercial services 
on the relevant product and geographic market, it 

1. has no competitors, 

2. is not exposed to any substantial competition, or 

3. has a paramount market position in relation to its 
competitors. 

(2) The relevant geographic market within the meaning of 
this Act may be broader than the scope of application of 
this Act. 

(3) In assessing the market position of an undertaking 
in relation to its competitors, account shall be taken in 
particular of the following: 

1. its market share, 

2. its financial strength, 

3. its access to supply or sales markets, 

4. its links with other undertakings, 

5. legal or factual barriers to market entry by other 
undertakings, 

6. actual or potential competition from undertakings domi-
ciled within or outside the scope of application of this Act, 

7. its ability to shift its supply or demand to other goods or 
commercial services, and 

8. the ability of the opposite market side to resort to other 
undertakings. 

(4) An undertaking is presumed to be dominant if it has a 
market share of at least 40 per cent. 

(5) Two or more undertakings are dominant to the extent 
that 
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1. no substantial competition exists between them with 
respect to certain kinds of goods or commercial services and 

2. they comply in their entirety with the requirements of 
paragraph 1. 

(6) A number of undertakings is presumed to be dominant 
if it

1. consists of three or fewer undertakings reaching a 
combined market share of 50 per cent, or 

2. consists of five or fewer undertakings reaching a combined 
market share of two thirds. 

(7) The presumption of paragraph 6 can be refuted if the 
undertakings demonstrate that 

1. the conditions of competition are such that substantial 
competition between them can be expected, or 

2. that the number of undertakings has no paramount 
market position in relation to the remaining competitors. 

§ 19 Prohibited Conduct of Dominant Undertakings 

(1) The abuse of a dominant position by one or several 
undertakings is prohibited. 

(2) An abuse exists in particular if a dominant undertaking 
as a supplier or purchaser of a certain type of goods or 
commercial services 

1. directly or indirectly impedes another undertaking in 
an unfair manner or directly or indirectly treats another 
undertaking differently from other undertakings without 
any objective justification; 

2. demands payment or other business terms which differ 
from those which would very likely arise if effective compe-
tition existed; in this context, particularly the conduct 
of undertakings in comparable markets where effective 
competition exists shall be taken into account; 

3. demands less favourable payment or other business 
terms than the dominant undertaking itself demands from 
similar purchasers in comparable markets, unless there is an 
objective justification for such differentiation; 

4. refuses to allow another undertaking access to its own 
networks or other infrastructure facilities against adequate 
consideration, provided that without such joint use the 
other undertaking is unable for legal or factual reasons to 
operate as a competitor of the dominant undertaking on the 
upstream or downstream market; this shall not apply if the 
dominant undertaking demonstrates that for operational 
or other reasons such joint use is impossible or cannot 
reasonably be expected; 

5. uses its market position to invite or cause other under-
takings to grant it advantages without any objective 
justification. 

(3) Paragraph 1 in conjunction with paragraph 2 nos 1 and 
5 also applies to associations of competing undertakings 
within the meaning of §§ 2, 3, and 28(1), § 30(2a) and 
§ 31(1) nos 1, 2 and 4. Paragraph 1 in conjunction with 
paragraph 2 no. 1 shall also apply to undertakings which 
set resale prices pursuant to § 28(2) or § 30(1) sentence 1 
or § 31(1) no. 3. 

§ 20 Prohibited Conduct of Undertakings with Relative 
or Superior Market Power

(1) § 19(1) in conjunction with paragraph 2 no. 1 shall 
also apply to undertakings and associations of undertak-
ings to the extent that small or medium-sized enterprises 
as suppliers or purchasers of a certain type of goods or 
commercial services depend on them in such a way that 
sufficient and reasonable possibilities of switching to 
other undertakings do not exist (relative market power). A 
supplier of a certain type of goods or commercial services is 
presumed to depend on a purchaser within the meaning of 
sentence 1 if this supplier regularly grants to this purchaser, 
in addition to discounts customary in the trade or other 
remuneration, special benefits which are not granted to 
similar purchasers. 

(2) § 19(1) in conjunction with paragraph 2 no. 5 shall also 
apply to undertakings and associations of undertakings in 
relation to the undertakings which depend on them. 

(3) Undertakings with superior market power in relation 
to small and medium-sized competitors may not abuse 
their market position to impede such competitors directly 
or indirectly in an unfair manner. An unfair impediment 
within the meaning of sentence 1 exists in particular if an 
undertaking.

1. offers food within the meaning of § 2(2) of the 
German Food and Feed Code [Lebensmittel- und 
Futtermittelgesetzbuch] below cost price, or 

2. offers other goods or commercial services not just occa-
sionally below cost price, or 

3. demands from small or medium-sized undertakings 
with which it competes on the downstream market in the 
distribution of goods or commercial services a price for the 
delivery of such goods and services which is higher than the 
price it itself offers on such market, 

unless there is, in each case, an objective justification. 
The offer of food below cost price is objectively justified 
if such an offer is suitable to prevent the deterioration or 
the imminent unsaleability of the goods at the dealer’s 
premises through a timely sale, or in equally severe cases. 
The donation of food to charity organisations for use within 
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the scope of their responsibilities shall not constitute an 
unfair impediment1. 

(4) If, on the basis of specific facts and in the light of general 
experience, it appears that an undertaking has abused its 
market power within the meaning of paragraph 3, the 
undertaking shall be obliged to disprove this appearance 
and to clarify such circumstances in its field of business 
which give rise to claims and which cannot be clarified 
by the competitor concerned or by an association within 
the meaning of § 33(2), but which can be easily clarified, 
and may reasonably be expected to be clarified, by the 
undertaking against which claims are made. 

(5) Business and trade associations or professional 
organisations as well as quality mark associations 
[Gütezeichengemeinschaften] may not refuse to admit an 
undertaking if such refusal would constitute an objectively 
unjustified unequal treatment and place the undertaking at 
an unfair competitive disadvantage. 

§ 21 Prohibition of Boycott and Other Restrictive 
Practices 

(1) Undertakings and associations of undertakings may not 
request that another undertaking or other associations of 
undertakings refuse to supply or purchase, with the inten-
tion of unfairly impeding certain undertakings. 

(2) Undertakings and associations of undertakings may 
not threaten or cause disadvantages, or promise or grant 
advantages, to other undertakings in order to induce them 
to engage in conduct which, under the following rules 
and regulations, may not be made the subject matter of a 
contractual commitment: 

1. under this Act, 

2. under Articles 101 or 102 of the Treaty on the Functioning 
of the European Union, or 

3. pursuant to a decision issued by the European 
Commission or the competition authority pursuant to this 
Act or pursuant to Articles 101 or 102 of the Treaty on the 
Functioning of the European Union. 

(3) Undertakings and associations of undertakings may not 
compel other undertakings 

1 1 As from 1 January 2018, pursuant to Article 2 in conjunction with 
Article 7 sentence 2 of the Act of 26 June 2013 (German Federal Law 
Gazette I p. 1738), § 20(3) shall be applicable with the following wording: 
“(3) Undertakings with superior market power in relation to small and 
medium-sized competitors may not abuse their market position to 
impede such competitors directly or indirectly in an unfair manner. An 
unfair impediment within the meaning of sentence 1 exists in particular 
if an undertaking 
1. offers goods or commercial services not just occasionally below cost 
price, or 
2. demands from small or medium-sized undertakings with which it 
competes on the downstream market in the distribution of goods or 
commercial services a price for the delivery of such goods and services 
which is higher than the price it itself offers on such market, unless there 
is, in each case, an objective justification.”

1. to accede to an agreement or a decision within the 
meaning of §§ 2, 3 or 28(1), or 

2. to merge with other undertakings within the meaning 
of § 37, or 

3. to act uniformly in the market with the intention of 
restricting competition. 

(4) It shall be prohibited to cause economic harm to another 
person because such person has applied for or suggested that 
action be taken by the competition authority. 

Third Chapter - Application of European 
Competition Law 

§ 22 Relationship between this Act and Articles 
101 and 102 of the Treaty on the Functioning of the 
European Union 

(1) The provisions of this Act may also be applied to agree-
ments between undertakings, decisions by associations of 
undertakings or concerted practices within the meaning 
of Article 101(1) of the Treaty on the Functioning of the 
European Union, which may affect trade between the 
Member States of the European Union within the meaning 
of that provision. Pursuant to Article 3(1) sentence 1 of 
Council Regulation (EC) No. 1/2003 of 16 December 
2002 on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the Treaty (OJ EC 2003 
No. L 1, p. 1), Article 101 of the Treaty on the Functioning 
of the European Union shall also apply in such cases. 

(2) Pursuant to Article 3(2) sentence 1 of Regulation (EC) 
No. 1/2003, the application of the provisions of this Act 
may not lead to the prohibition of agreements between 
undertakings, decisions by associations of undertakings 
or concerted practices which may affect trade between 
Member States of the European Union but 

1. which do not restrict competition within the meaning 
of Article 101(1) of the Treaty on the Functioning of the 
European Union, or 

2. which fulfil the conditions of Article 101(3) of the Treaty 
on the Functioning of the European Union, or 

3. which are covered by a regulation regarding the applica-
tion of Article 101(3) of the Treaty on the Functioning of 
the European Union. 

The provisions of the Second Chapter shall remain unaf-
fected. In other cases, the primacy of Article 101 of the 
Treaty on the Functioning of the European Union is 
determined by the relevant provisions under European 
Union law. 

(3) The provisions of this Act may also be applied to prac-
tices which constitute an abuse prohibited by Article 102 
of the Treaty on the Functioning of the European Union. 
Pursuant to Article 3(1) sentence 2 of Regulation (EC) 
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No. 1/2003, Article 102 of the Treaty on the Functioning 
of the European Union shall also apply in that case. The 
application of stricter provisions of this Act shall remain 
unaffected. 

(4) Without prejudice to European Union law, paragraphs 
1 to 3 do not apply to the extent that provisions concerning 
the control of concentrations are applied. Provisions that 
predominantly pursue an objective different from that 
pursued by Articles 101 and 102 of the Treaty on the 
Functioning of the European Union shall not be affected 
by the provisions of this Chapter. 

§ 23 (abolished) 

Fourth Chapter - Competition Rules 

§ 24 Definition, Application for Recognition 

(1) Business and trade associations and professional organ-
isations may establish competition rules within their area 
of business. 

(2) Competition rules are provisions which regulate the 
conduct of undertakings in competition for the purpose of 
counteracting conduct in competition which violates the 
principles of fair competition or effective competition based 
on performance, and of encouraging conduct in competition 
which is in line with these principles. 

(3) Business and trade associations and professional 
organisations may apply to the competition authority for 
recognition of their competition rules. 

(4) Applications for recognition of competition rules shall 
contain: 

1. the name, legal form and address of the business and trade 
association or professional organisation; 

2. the name and address of the person representing it; 

3. a description of the subject matter and the territorial 
scope of the competition rules; 

4. the wording of the competition rules. 

The following must be attached to the application: 

1. the by-laws of the business and trade association or 
professional organisation; 

2. proof that the competition rules were established in 
conformity with the by-laws; 

3. a list of unrelated business and trade associations or 
professional organisations and undertakings operating at the 
same level in the economic process as well as the suppliers’ 
and purchasers’ associations and the federal organisations 
for the relevant levels of the economic sector concerned. 

The application may not contain or use incorrect or 
incomplete information in order to obtain surreptitiously 
recognition of a competition rule for the applicant or for 
a third party. 

(5) Changes and amendments to recognised competition 
rules shall be notified to the competition authority. 

§ 25 Third Party Comments 

The competition authority shall give third-party undertak-
ings operating at the same level in the economic process, 
business and trade associations and professional organ-
isations of the suppliers and purchasers affected by the 
competition rules, as well as the federal organisations of the 
levels of the economic process concerned, the opportunity 
to comment. This shall also apply to consumer advice 
centres and other consumer associations supported by public 
funds if consumer interests are substantially affected. The 
competition authority may hold a public hearing on the 
application for recognition where anyone shall be free to 
raise objections. 

§ 26 Recognition 

(1) Recognitions are issued by decision of the competition 
authority. They shall state that the competition authority 
will not exercise the powers conferred to it under the Sixth 
Chapter. 

(2) As far as a competition rule violates the prohibition in § 
1 and is not exempted pursuant to §§ 2 or 3, or violates other 
provisions of this Act, of the German Act Against Unfair 
Competition [Gesetz gegen den unlauteren Wettbewerb] 
or any other legal provision, the competition authority shall 
reject the application for recognition. 

(3) Business and trade associations and professional organ-
isations shall inform the competition authority about the 
repeal of recognised competition rules which have been 
established by them. 

(4) The competition authority shall withdraw or revoke the 
recognition if it subsequently finds that the conditions for 
refusal of recognition pursuant to paragraph 2 are satisfied. 

§ 27 Information on Competition Rules, Publications 

(1) Recognised competition rules shall be published in the 
Federal Gazette [Bundesanzeiger]. 

(2) The following shall be published in the Federal Gazette: 

1. applications made pursuant to § 24(3); 

2. the setting of hearing dates pursuant to § 25 sentence 3; 

3. the recognition of competition rules as well as any 
changes and amendments thereto; 
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4. the refusal of recognition pursuant to § 26(2), the with-
drawal or revocation of the recognition of competition rules 
pursuant to § 26(4). 

(3) The publication of applications pursuant to paragraph 2 
no. 1 shall include a note to the effect that the competition 
rules the recognition of which has been requested are open 
to public inspection at the competition authority. 

(4) Where applications pursuant to paragraph 2 no. 1 
result in recognition, reference to the publication of the 
applications shall suffice for the purpose of publishing the 
recognition. 

(5) With respect to recognised competition rules which have 
not been published pursuant to paragraph 1, the competi-
tion authority shall, upon request, provide information on 
the particulars provided pursuant to § 24(4) sentence 1.

Fifth Chapter - Special Provisions for 
Certain Sectors of the Economy 

§ 28 Agriculture 

(1) § 1 shall not apply to agreements between agricultural 
producers or to agreements and decisions of associations of 
agricultural producers and federations of such associations 
which concern 

1. the production or sale of agricultural products, or 

2. the use of joint facilities for the storage, treatment or 
processing of agricultural products, 

provided that they do not maintain resale prices and do not 
exclude competition. Plant breeding and animal breeding 
undertakings as well as undertakings operating at the same 
level of business shall also be deemed to be agricultural 
producers. 

(2) § 1 shall not apply to vertical resale price maintenance 
agreements concerning the sorting, labelling or packaging 
of agricultural products. 

(3) Agricultural products shall be the products listed in 
Annex I to the Treaty on the Functioning of the European 
Union as well as the goods resulting from the treatment or 
processing of such products, insofar as they are commonly 
treated or processed by agricultural producers or their 
associations. 

§ 29 Energy Sector 

An undertaking which is a supplier of electricity or pipeline 
gas (public utility company) on a market in which it, either 
alone or together with other public utility companies, 
has a dominant position is prohibited from abusing such 
position by 

1. demanding fees or other business terms which are less 
favourable than those of other public utility companies 

or undertakings in comparable markets, unless the public 
utility company provides evidence that such deviation is 
objectively justified, with the reversal of the burden of 
demonstration and proof only applying in proceedings 
before the competition authorities, or 

2. demanding fees which unreasonably exceed the costs. 

Costs that would not arise to the same extent if competition 
existed must not be taken into consideration in determining 
whether an abuse within the meaning of sentence 1 exists. 
§§ 19 and 20 shall remain unaffected.

§ 30 Resale Price Maintenance Agreements for 
Newspapers and Magazines 

(1) § 1 shall not apply to vertical resale price maintenance 
agreements by which an undertaking producing newspapers 
or magazines requires the purchasers of these products by 
legal or economic means to demand certain resale prices or 
to impose the same commitment upon their own customers, 
down to the resale to the final consumer. Newspapers and 
magazines shall include products which reproduce or 
substitute newspapers or magazines and, upon assessment 
of all circumstances, must be considered as predominantly 
fulfilling the characteristics of a publishing product, as 
well as combined products the main feature of which is a 
newspaper or magazine. 

(2) Agreements of the kind defined in paragraph 1 shall 
be made in writing as far as they concern prices and price 
components. It shall suffice for the parties to sign documents 
referring to a price list or to price information. § 126(2) of 
the German Civil Code [Bürgerliches Gesetzbuch] shall 
not be applicable. 

(2a) § 1 shall not apply to industry agreements concluded 
between associations of undertakings that maintain resale 
prices for newspapers or magazines (publishers) pursuant 
to paragraph 1, on the one hand, and associations of their 
purchasers, which purchase newspapers and magazines 
subject to resale price maintenance and with a right of 
return in order to sell them to retailers, also with a right 
of return (newspaper and magazine wholesalers), on the 
other hand, [and] to the undertakings represented by such 
associations, to the extent that these industry agreements 
provide for a comprehensive and non-discriminatory distri-
bution of newspaper and magazine lines by newspaper and 
magazine wholesalers, in particular the prerequisites and 
compensation therefor and the services covered by such 
compensation. To this extent, the associations mentioned in 
sentence 1 and the publishers and newspaper and magazine 
wholesalers represented by them are entrusted with the 
operation of services of general economic interest within the 
meaning of Article 106(2) of the Treaty on the Functioning 
of the European Union in order to ensure a comprehensive 
and non-discriminatory distribution of newspapers and 
magazines in stationary retail. §§ 19 and 20 shall remain 
unaffected. 
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(3) The Bundeskartellamt (Federal Cartel Office) may, 
acting ex officio or upon the request of a bound purchaser, 
declare the resale price maintenance invalid and prohibit 
the implementation of a new and equivalent resale price 
maintenance if 

1. the resale price maintenance is applied in an abusive 
manner, or 

2. the resale price maintenance or its combination with 
other restraints of competition is capable of increasing the 
price of the goods subject to resale price maintenance, or 
of preventing their prices from decreasing, or of restricting 
their production or sales. 

If an industry agreement pursuant to paragraph 2a consti-
tutes an abuse of the exemption, the Bundeskartellamt may 
declare it invalid in whole or in part.

§ 31 Water Management Contracts 

(1) The prohibition of agreements restricting competition 
pursuant to § 1 does not apply to contracts entered into 
between companies ensuring public water supply (public 
water suppliers) and

1. other water suppliers or regional and local authorities, to 
the extent that one of the contracting parties undertakes 
therein to refrain from operating as a public water supplier 
within a certain area using fixed pipelines; 

2. regional or local authorities, to the extent that a regional 
or local authority undertakes therein to permit a single 
supplier the exclusive installation and operation of pipelines 
on or under public routes for the purpose of an existing or 
intended direct water supply to end users in the regional or 
local authority’s territory; 

3. water suppliers at distribution level, to the extent that a 
water supplier at distribution level undertakes therein to 
supply its customers with water using fixed pipelines at 
prices or terms and conditions that are not less favourable 
than the prices or terms and conditions granted by the 
supplying water supplier to its comparable customers; 

4. other water suppliers, to the extent that they are entered 
into for the purpose of providing certain supply services 
using fixed pipelines to one or several suppliers with the 
exclusive purpose of ensuring public water supply. 

(2) Agreements under paragraph 1, including any changes 
and amendments, must be made in writing. 

(3) Agreements under paragraph 1 or the way in which 
they are implemented must not constitute an abuse of 
the market position gained from the exemption from the 
provisions of this Act. 

(4) An abuse shall be deemed to exist in particular if 

1. a public water supplier’s market conduct is in violation of 
the principles governing the market conduct of undertak-
ings where effective competition exists; or 

2. a public water supplier demands less favourable prices 
or business terms from its customers than comparable 
water suppliers, unless the water supplier provides evidence 
that such deviation is due to differing circumstances not 
attributable to it; or 

3. a public water supplier demands fees that unreasonably 
exceed the costs; in this context, only costs incurred in the 
course of efficient business management shall be taken 
into account. 

(5) An abuse does not exist if a public water supplier refuses, 
in particular for technical or hygienic reasons, to enter into 
agreements on the feeding-in of water to its pipe network 
with another undertaking and to permit a connected extrac-
tion of water (transmission). 

§ 31a Water Management, Notification Requirement

(1) Agreements under § 31(1) nos 1, 2 and 4, including 
any changes and amendments, must be fully notified to the 
competition authority in order to be valid. The notification 
must contain the following particulars with respect to every 
undertaking concerned: 

1. name or other designation; 

2. place of business or registered seat; 

3. legal form and address; and 

4. name and address of the appointed representative or other 
authorised agent; in case of legal persons: name and address 
of the legal representative. 

(2) The termination or cancellation of the agreements 
mentioned in § 31(1) nos 1, 2 and 4 must be notified to 
the competition authority. 

§ 31b Water Management, Duties and Powers of the 
Competition Authority, Sanctions 

(1) Upon request, the competition authority shall furnish 
the following information on the agreements exempted 
pursuant to § 31(1) nos 1, 2 and 4: 

1. information pursuant to § 31a and 

2. the material content of the agreements and decisions, 
in particular information on the purpose, the intended 
measures and the term, termination, rescission and 
withdrawal. 

(2) The competition authority shall issue any orders under 
this Act that relate to the public supply of water using 
fixed pipelines in consultation with the relevant industry 
supervisory authority. 
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(3) In cases of abuse pursuant to § 31(3), the competition 
authority may 

1. oblige the undertakings concerned to end the abuse; 

2. oblige the undertakings concerned to modify the agree-
ments or decisions; or 

3. declare the agreements and decisions invalid. 

(4) When deciding on a measure pursuant to paragraph 3, 
the competition authority shall take into account the intent 
and purpose of the exemption and, in particular, the aim 
of ensuring that supply is as secure and reasonably priced 
as possible. 

(5) Paragraph 3 shall apply mutatis mutandis if a public 
water supplier has a dominant position. 

(6) § 19 shall remain unaffected. 

Sixth Chapter - Powers of the Competition 
Authorities, Sanctions

§ 32 Termination and Subsequent Declaration of 
Infringements 

(1) The competition authority may require the undertak-
ings or associations of undertakings to bring to an end an 
infringement of a provision of this Act or of Articles 101 
or 102 of the Treaty on the Functioning of the European 
Union. 

(2) For this purpose, it may require them to take all neces-
sary conduct-related or structural remedies that are propor-
tionate to the infringement identified and necessary to bring 
the infringement effectively to an end. Structural remedies 
may only be imposed if there is no conduct-related remedy 
which would be equally effective, or if the conduct-related 
remedy would entail a greater burden for the undertakings 
concerned than structural remedies. 

(2a) In its order to terminate the infringement, the competi-
tion authority may order reimbursement of the benefits 
generated through the infringement of competition laws. 
The amount of interest that is included in these benefits 
may be estimated. After expiry of the time limit for reim-
bursement of the benefits set in the order to terminate the 
infringement, the benefits generated up to such date shall 
bear interest in accordance with § 288(1) sentence 2 and § 
289 sentence 1 of the German Civil Code. 

(3) To the extent that a legitimate interest exists, the 
competition authority may also declare that an infringe-
ment has been committed after the infringement has been 
terminated. 

§ 32a Interim Measures 

(1) In urgent cases, the competition authority may order 
interim measures ex officio if there is a risk of serious and 
irreparable damage to competition. 

(2) Orders pursuant to paragraph 1 shall be limited in time. 
The time period may be extended. It should not exceed one 
year in total. 

§ 32b Commitments 

(1) Where, in the course of proceedings under § 30(3), § 
31b(3) or § 32, undertakings offer to enter into commit-
ments which are capable of dispelling the concerns 
communicated to them by the competition authority upon 
preliminary assessment, the competition authority may by 
way of a decision declare those commitments to be binding 
on the undertakings. The decision shall state that, subject 
to the provisions of paragraph 2, the competition authority 
will not exercise its powers under § 30(3), § 31b(3), § 32 
and § 32a. The decision may be limited in time. 

(2) The competition authority may rescind the decision 
pursuant to paragraph 1 and reopen the proceedings where

1. the factual circumstances have subsequently changed in 
an aspect that is material for the decision; 

2. the undertakings concerned do not meet their commit-
ments; or 

3. the decision was based on incomplete, incorrect or 
misleading information provided by the parties. 

§ 32c No Grounds for Action 

The competition authority may decide that there are no 
grounds for it to take any action if, on the basis of the 
information available to it, the conditions for a prohibi-
tion pursuant to §§ 1, 19 to 21 and 29, Article 101(1) 
or Article 102 of the Treaty on the Functioning of the 
European Union are not satisfied. The decision shall state 
that, subject to new findings, the competition authority 
will not exercise its powers under §§ 32 and 32a. It does 
not include an exemption from a prohibition within the 
meaning of sentence 1. 

§ 32d Withdrawal of Exemption 

If agreements, decisions by associations of undertakings or 
concerted practices falling under a block exemption regula-
tion have effects in a particular case which are incompatible 
with § 2(1) or with Article 101(3) of the Treaty on the 
Functioning of the European Union and which arise in 
a domestic territory bearing all the characteristics of a 
distinct geographic market, the competition authority may 
withdraw the legal benefit of the block exemption for that 
territory. 
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§ 32e Investigations into Sectors of the Economy and 
Types of Agreements 

(1) If the rigidity of prices or other circumstances suggest 
that domestic competition may be restricted or distorted, 
the Bundeskartellamt and the supreme Land authorities 
may conduct an investigation into a specific sector of 
the economy (sector inquiry) or – across sectors – into a 
particular type of agreement. 

(2) In the course of this investigation, the Bundeskartellamt 
and the supreme Land authorities may conduct the enquiries 
necessary for the application of this Act or of Articles 101 
or 102 of the Treaty on the Functioning of the European 
Union. They may request information from the undertak-
ings and associations concerned, in particular information 
on all agreements, decisions and concerted practices. 

(3) The Bundeskartellamt and the supreme Land authorities 
may publish a report on the results of the investigation 
pursuant to paragraph 1 and may invite third parties to 
comment. 

(4) § 49(1) as well as §§ 57, 59 and 61 shall apply mutatis 
mutandis.

§ 33 Claims for Injunctions, Liability for Damages 

(1) Whoever violates a provision of this Act, Articles 101 
or 102 of the Treaty on the Functioning of the European 
Union or a decision taken by the competition authority shall 
be obliged to the person affected to rectify the infringement 
and, where there is a risk of recurrence, to desist from 
further infringements. A claim for injunction already exists 
if an infringement is likely. Affected persons are competitors 
or other market participants impaired by the infringement. 

(2) Claims pursuant to paragraph 1 may also be asserted by 

1. associations with legal capacity for the promotion of 
commercial or independent professional interests, provided 
they have a significant number of member undertakings 
that are affected persons within the meaning of paragraph 
1 sentence 3 above and provided they are able, in particular 
with regard to their human, material and financial resources, 
to actually exercise their functions of pursuing commercial 
or independent professional interests, as laid down in the 
statutes of the association; 

2. entities proving that they have been entered in 

a) the list of qualified entities under § 4 of the German Act 
on Injunctive Relief [Unterlassungsklagengesetz] or 

b) the European Commission’s list of qualified entities 
pursuant to Article 4(3) of Directive 2009/22/EC of the 
European Parliament and of the Council of 23 April 2009 
on injunctions for the protection of consumers’ interests (OJ 
L 110 of 1 May 2009, p. 30), as amended from time to time. 

(3) Whoever intentionally or negligently commits an 
infringement pursuant to paragraph 1 shall be liable for 

the damages arising therefrom. If a good or service is 
purchased at an excessive price, the fact that the good or 
service has been resold shall not exclude the occurrence 
of a damage. The assessment of the size of the damage 
pursuant to § 287 of the German Code of Civil Procedure 
[Zivilprozessordnung] may take into account, in particular, 
the proportion of the profit which the undertaking has 
derived from the infringement. From the occurrence of the 
damage, the undertaking shall pay interest on its pecuniary 
debts pursuant to sentence 1. §§ 288 and 289 sentence 1 
of the German Civil Code shall apply mutatis mutandis. 

(4) Where damages are claimed for an infringement of a 
provision of this Act or of Articles 101 or 102 of the Treaty 
on the Functioning of the European Union, the court shall 
be bound by a finding that an infringement has occurred, 
to the extent that such a finding was made in a final and 
non-appealable decision by the competition authority, the 
European Commission, or the competition authority – or 
court acting as such – in another Member State of the 
European Union. The same applies to such findings in 
final and non-appealable judgments on appeals against 
decisions pursuant to sentence 1. Pursuant to Article 16(1), 
sentence 4 of Regulation (EC) No. 1/2003, this obligation 
applies without prejudice to the rights and obligations 
under Article 267 of the Treaty on the Functioning of the 
European Union. 

(5) The limitation period for a claim for damages pursuant to 
paragraph 3 shall be suspended if proceedings are initiated 

1. by the competition authority for an infringement within 
the meaning of paragraph 1; or 

2. by the European Commission or the competition 
authority of another Member State of the European Union 
for infringement of Article 101 or 102 of the Treaty on the 
Functioning of the European Union. 

§ 204(2) of the German Civil Code shall apply mutatis 
mutandis. 

§ 34 Disgorgement of Benefits by the Competition 
Authority 

(1) If an undertaking has intentionally or negligently 
violated a provision of this Act, Articles 101 or 102 of the 
Treaty on the Functioning of the European Union or a 
decision of the competition authority and thereby gained 
an economic benefit, the competition authority may order 
the disgorgement of the economic benefit and require the 
undertaking to pay a corresponding sum. 

(2) Paragraph 1 shall not apply if the economic benefit has 
been disgorged by 

1. the payment of damages, 

2. the imposition of a fine, 

3. virtue of an order of forfeiture or 
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4. reimbursement. 

To the extent that payments pursuant to sentence 1 are 
made by the undertaking after the disgorgement of benefits, 
the undertaking shall be reimbursed for the amount of such 
payments. 

(3) If the disgorgement of benefits would result in undue 
hardship, the order shall be limited to a reasonable sum or 
not be issued at all. It shall also not be issued if the economic 
benefit is insignificant. 

(4) The amount of the economic benefit may be esti-
mated. The amount of money to be paid shall be specified 
numerically. 

(5) The disgorgement of benefits may be ordered only 
within a time limit of up to five years from termination of 
the infringement, and only for a time period not exceeding 
five years. § 33(5) shall apply mutatis mutandis.

§ 34a Disgorgement of Benefits by Associations 

(1) Whoever intentionally commits an infringement within 
the meaning of § 34(1) and thereby gains an economic 
benefit at the expense of multiple purchasers or suppliers 
may be required by those entitled to an injunction under 
§ 33(2) to surrender the economic benefit to the federal 
budget unless the competition authority orders the 
disgorgement of the economic benefit by the imposition of a 
fine, by forfeiture, by reimbursement or pursuant to § 34(1). 

(2) Payments made by the undertaking because of the 
infringement shall be deducted from the claim. § 34(2) 
sentence 2 shall apply mutatis mutandis. 

(3) If several creditors claim the disgorgement of benefits, 
§§ 428 to 430 of the German Civil Code shall apply mutatis 
mutandis. 

(4) The creditors shall supply the Bundeskartellamt with 
information about the assertion of claims pursuant to 
paragraph 1. They may demand reimbursement from the 
Bundeskartellamt for the expenses necessary for asserting 
the claim if they are unable to receive reimbursement from 
the debtor. The claim for reimbursement is limited to the 
amount of the economic benefit paid to the federal budget. 

(5) § 33(4) and (5) shall apply mutatis mutandis. 

Seventh Chapter - Control of Concentrations 

§ 35 Scope of Application of the Control of 
Concentrations 

(1) The provisions on the control of concentrations shall 
apply if in the last business year preceding the concentration 

1. the combined aggregate worldwide turnover of all the 
undertakings concerned was more than EUR 500 million, 
and 

2. the domestic turnover of at least one undertaking 
concerned was more than EUR 25 million and that of 
another undertaking concerned was more than EUR 5 
million. 

(2) Paragraph 1 shall not apply where an undertaking which 
is not dependent within the meaning of § 36(2) and had a 
worldwide turnover of less than EUR 10 million in the busi-
ness year preceeding the concentration, merges with another 
undertaking. Paragraph 1 shall not apply to concentrations 
of public entities and enterprises that occur in connection 
with the territorial reform of municipalities, either.

(3) The provisions of this Act shall not apply where the 
European Commission has exclusive jurisdiction pursuant 
to Council Regulation (EC) No 139/2004 of 20 January 
2004 on the control of concentrations between undertak-
ings, as amended. 

§ 36 Principles for the Appraisal of Concentrations 

(1) A concentration which would significantly impede 
effective competition, in particular a concentration which 
is expected to create or strengthen a dominant position, 
shall be prohibited by the Bundeskartellamt. This shall 
not apply if 

1. the undertakings concerned prove that the concentra-
tion will also lead to improvements of the conditions of 
competition and that these improvements will outweigh 
the impediment to competition; or 

2. the requirements for a prohibition under sentence 1 
are fulfilled on a market on which goods or commercial 
services have been offered for at least five years and which 
had a sales volume of less than EUR 15 million in the last 
calendar year; or 

3. the dominant position of a newspaper or magazine 
publisher acquiring a small- or medium-sized newspaper 
or magazine publisher is strengthened, where it is proven 
that the publisher that is acquired had a significant net 
annual deficit within the meaning of § 275(2) no. 20 of 
the German Commercial Code [Handelsgesetzbuch] in 
the last three years and its existence would be jeopardised 
without the concentration. Furthermore, it must be proven 
that before the concentration, no other acquirer was found 
that could have ensured a solution that would have been 
less harmful to competition. 

(2) If an undertaking concerned is a dependent or dominant 
undertaking within the meaning of § 17 of the German 
Stock Corporation Act [Aktiengesetz] or a group company 
within the meaning of § 18 of the Stock Corporation Act, 
then the undertakings so affiliated shall be regarded as a 
single undertaking. Where several undertakings act together 
in such a way that they can jointly exercise a dominant 
influence on another undertaking, each of them shall be 
regarded as dominant. 
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(3) If a person or association of persons which is not an 
undertaking holds a majority interest in an undertaking, it 
shall be regarded as an undertaking. 

§ 37 Concentration 

(1) A concentration shall be deemed to exist in the following 
cases: 

1. acquisition of all or of a substantial part of the assets of 
another undertaking; 

2. acquisition of direct or indirect control by one or several 
undertakings of the whole or parts of one or more other 
undertakings. Control shall be constituted by rights, 
contracts or any other means which, either separately or 
in combination and having regard to all factual and legal 
circumstances, confer the possibility of exercising decisive 
influence on an undertaking, in particular through: 

a) ownership or the right to use all or part of the assets of 
the undertaking; 

b) rights or contracts which confer decisive influence on 
the composition, voting or decisions of the bodies of the 
undertaking; 

3. acquisition of shares in another undertaking if the shares, 
either separately or in combination with other shares already 
held by the undertaking, reach 

a) 50 percent or 

b) 25 percent 

of the capital or the voting rights of the other undertaking. 
The shares held by the undertaking shall also include 
the shares held by another person for the account of this 
undertaking and, if the owner of the undertaking is a sole 
proprietor, also any other shares held by him. If several 
undertakings simultaneously or successively acquire shares 
in another undertaking to the extent mentioned above, this 
shall also be deemed to constitute a concentration between 
the undertakings concerned with respect to those markets 
on which the other undertaking operates; 

4. any other combination of undertakings enabling one 
or several undertakings to exercise directly or indirectly 
a material competitive influence on another undertaking. 

(2) A concentration shall also be deemed to exist if the 
undertakings concerned had already merged previously, 
unless the concentration does not result in a substan-
tial strengthening of the existing affiliation between the 
undertakings. 

(3) If credit institutions, financial institutions or insurance 
companies acquire shares in another undertaking for the 
purpose of resale, this shall not be deemed to constitute 
a concentration as long as they do not exercise the voting 
rights attached to the shares and provided the resale occurs 
within one year. This time limit may, upon application, be 

extended by the Bundeskartellamt if it is substantiated that 
the resale was not reasonably possible within this period. 

§ 38 Calculation of Turnover and Market Shares 

(1) § 277(1) of the German Commercial Code shall apply 
to the calculation of turnover. Turnover from the supply 
of goods and services between affiliated undertakings 
(intra-group turnover) as well as excise taxes shall not be 
taken into account. 

(2) For trade in goods, only three quarters of turnover shall 
be taken into account.

(3) For the publication, production and distribution of 
newspapers, magazines and parts thereof, eight times the 
amount of turnover, and for the production, distribution 
and broadcasting of radio and television programmes and 
the sale of radio and television advertising time, twenty 
times the amount of turnover shall be taken into account. 

(4) In the case of credit institutions, financial institutions, 
building and loan associations and external investment 
management companies within the meaning of § 17 (2) 
no. 1 of the Investment Act [Kapitalanlagegesetzbuch], 
turnover shall be replaced by the total amount of the 
income referred to in § 34(2) sentence 1 no. 1 a) to e) of 
the Regulation on the Rendering of Accounts of Credit 
Institutions [Verordnung über die Rechnungslegung der 
Kreditinstitute], as amended from time to time, minus value 
added tax and other taxes directly levied on such income. In 
the case of insurance undertakings, the premium income in 
the last completed business year shall be relevant. Premium 
income shall be income from insurance and reinsurance 
business including the portions ceded for cover. 

(5) If a concentration arises as a result of the acquisition 
of parts of one or more undertakings, only that turnover 
or market share attributable to the divested parts is to be 
taken into account on the part of the seller, irrespective of 
whether or not these parts have a separate legal personality. 
This shall not apply if the seller maintains control within the 
meaning of § 37 (1) no. 2 or continues to hold 25 per cent 
or more of the shares. Two or more acquisition transactions 
within the meaning of sentence 1 that are effected between 
the same persons or undertakings within a period of two 
years shall be treated as a single concentration if, as a result, 
the turnover thresholds under § 35 are reached for the first 
time; the date of the concentration shall be the date of the 
last acquisition transaction. 

§ 39 Notification and Information Obligation 

(1) Concentrations shall be notified to the Bundeskartellamt 
pursuant to paragraphs 2 and 3 prior to being implemented. 
The central De-Mail address set up by the Bundeskartellamt 
within the meaning of the German De-Mail Act [De-Mail-
Gesetz] or – for e-mails with a qualified electronic signature 
– the central e-mail address set up by the Bundeskartellamt 
shall be the exclusive addresses for the receipt of electronic 
notifications. Both communication channels are accessible 
via the Bundeskartellamt’s website. 
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(2) The obligation to notify shall be: 

1. upon the undertakings participating in the concentration; 

2. in the cases of § 37(1) nos 1 and 3, also upon the seller. 

(3) The notification shall indicate the form of the concen-
tration. Furthermore, the notification shall contain the 
following particulars with respect to every undertaking 
concerned: 

1. name or other designation and place of business or 
registered seat; 

2. type of business;

3. turnover in Germany, in the European Union and world-
wide; instead of turnover, the total amount of income within 
the meaning of § 38(4) shall be indicated in the case of 
credit institutions, financial institutions, building and loan 
associations and external investment management compa-
nies within the meaning of § 17(2) no. 1 of the Investment 
Act [Kapitalanlagegesetzbuch], and the premium income 
in the case of insurance companies; 

4. the market shares, including the bases for their calculation 
or estimate, if the combined shares of the undertakings 
concerned amount to at least 20 per cent within the scope 
of application of this Act or a substantial part thereof; 

5. in the case of an acquisition of shares in another under-
taking, the size of the interest acquired and of the total 
interest held; 

6. a person authorised to accept service in Germany if the 
registered seat of the undertaking is not located within the 
scope of application of this Act. 

In the cases of § 37(1) nos 1 or 3, the particulars pursuant 
to sentence 2 nos 1 and 6 shall also be given with respect 
to the seller. If an undertaking concerned is an affiliated 
undertaking, the particulars required under sentence 2 
nos 1 and 2 shall also be given with respect to its affiliated 
undertakings, and the particulars required under sentence 2 
nos 3 and 4 with respect to each undertaking participating 
in the concentration and with respect to the entirety of all 
undertakings affiliated to it; intra-group relationships as 
well as control relationships among and interests held by the 
affiliated undertakings shall also be indicated. The notifica-
tion must not contain or use any incorrect or incomplete 
information in order to cause the competition authority to 
refrain from issuing a prohibition pursuant to § 36(1) or 
from issuing an information notice pursuant to § 40(1). 

(4) A notification shall not be required if the European 
Commission has referred a concentration to the 
Bundeskartellamt and if the particulars required under 
paragraph 3 have been provided to the Bundeskartellamt in 
German. The Bundeskartellamt shall inform the undertak-
ings concerned without delay of the time of receipt of the 
referral and shall at the same time inform them of the extent 

to which it is in possession of the necessary particulars 
pursuant to paragraph 3 in the German language. 

(5) The Bundeskartellamt may request from each under-
taking concerned information on market shares, including 
the bases for their calculation or estimate, and on the 
turnover generated by the undertaking in the last business 
year preceding the concentration in a certain kind of goods 
or commercial services. 

(6) The undertakings participating in the concentration 
shall inform the Bundeskartellamt without delay of the 
implementation of the concentration. 

§ 40 Procedure of Control of Concentrations 

(1) The Bundeskartellamt may only prohibit a concentra-
tion notified to it if it informs the notifying undertakings 
within a period of one month from receipt of the complete 
notification that it has initiated an examination of the 
concentration (second phase proceedings). Second phase 
proceedings are to be initiated if a further examination of 
the concentration is necessary. 

(2) In the second phase proceedings, the Bundeskartellamt 
shall decide by way of decision whether the concentration 
is prohibited or cleared. If the decision is not served upon 
the notifying undertakings within a period of four months 
from receipt of the complete notification, the concentration 
is deemed to be cleared. The parties involved in the proceed-
ings have to be informed without delay of the date when 
the decision was served. This shall not apply if 

1. the notifying undertakings have consented to an exten-
sion of the time limit; 

2. the Bundeskartellamt has refrained from issuing the 
notice pursuant to paragraph 1 or from prohibiting the 
concentration because of incorrect particulars or because of 
information pursuant to § 39(5) or § 59 not having been 
provided in time; 

3. contrary to § 39(3) sentence 2 no. 6, a person authorised 
to accept service in Germany is no longer appointed. 

The time limit under sentence 2 shall be suspended if 
the Bundeskartellamt has to again request information 
pursuant to § 59 from an undertaking involved in the 
concentration because such undertaking has failed, for 
reasons for which the undertaking is responsible, to comply 
with a prior request for information under § 59 in full or 
in a timely manner. The suspension ends as soon as the 
undertaking has submitted all the information requested 
to the Bundeskartellamt. The time limit under sentence 
2 shall be extended by one month if, for the first time 
during the proceedings, a notifying undertaking proposes 
to the Bundeskartellamt conditions and obligations under 
paragraph 3. 

(3) Clearance may be granted subject to conditions and obli-
gations in order to ensure that the undertakings concerned 
comply with the commitments they entered into with the 
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Bundeskartellamt to prevent the concentration from being 
prohibited. These conditions and obligations must not aim 
at subjecting the conduct of the undertakings concerned 
to continued control. 

(3a) Clearance may be revoked or modified if it is based 
on incorrect particulars, has been obtained by means of 
deceit or if the undertakings concerned do not comply 
with an obligation attached to the clearance. In the case 
of non-compliance with an obligation, § 41(4) shall apply 
mutatis mutandis. 

(4) Prior to a prohibition, the supreme Land authorities 
in whose territory the undertakings concerned have their 
registered seat shall be given the opportunity to submit an 
opinion. In proceedings conducted in accordance with § 
172a of the German Social Code, Book V [Fünftes Buch 
Sozialgesetzbuch], the competent supervisory authorities 
must be consulted pursuant to § 90 of the German Social 
Code, Book IV. 

(5) In the cases of § 39(4) sentence 1, the time limits referred 
to in paragraphs 1 and 2 sentence 2 shall begin to run when 
the referral decision is received by the Bundeskartellamt and 
it is in possession of the necessary particulars pursuant to § 
39 (3) in the German language.

(6) If clearance by the Bundeskartellamt is repealed in whole 
or in part by a final and non-appealable court ruling, the 
time limit referred to in paragraph 2 sentence 2 shall begin 
to run anew at the time at which the ruling becomes final 
and non-appealable. 

§ 41 Prohibition on Implementing, Divestiture 

(1) The undertakings may not implement a concentration 
not cleared by the Bundeskartellamt, nor participate in 
implementing such a concentration, before the expiry of 
the time limits referred to in § 40 (1) sentence 1 and (2) 
sentence 2. Legal transactions violating this prohibition 
shall be void. This shall not apply to 

1. real estate agreements once they have become legally valid 
by entry into the cadastral register; 

2. agreements on the transformation, integration or forma-
tion of an undertaking and enterprise agreements within 
the meaning of §§ 291 and 292 of the German Stock 
Corporation Act once they have become legally valid by 
entry into the appropriate register, and 

3. other legal transactions if the non-notified concentration 
was notified after the concentration was implemented and 
the divestiture proceedings under paragraph 3 were ended 
because the conditions for a prohibition were not met, or 
if the restraint of competition was removed based on a 
dissolution order under paragraph 3 sentence 2 in conjunc-
tion with sentence 3, or if a ministerial authorisation under 
§ 42 was granted. 

(1a) Paragraph 1 does not preclude the realisation of 
acquisition transactions where control, shares or a material 

influence with respect to competition within the meaning 
of § 37 (1) or (2) is/are acquired from several sellers either 
by way of a public takeover bid or by way of a number 
of legal transactions in securities at a stock exchange, 
including securities that can be converted into other 
securities admitted to trading on an exchange or similar 
market, provided that the concentration is notified to the 
Bundeskartellamt pursuant to § 39 without undue delay 
and that the acquirer does not exercise the voting rights 
attached to the shares or only exercises them to preserve the 
full value of its investment based on an exemption granted 
by the Bundeskartellamt under paragraph 2. 

(2) The Bundeskartellamt may, upon application, grant 
exemptions from the prohibition on implementing a 
concentration if the undertakings concerned put forward 
important reasons for this, in particular to prevent serious 
damage to an undertaking concerned or to a third party. 
The exemption may be granted at any time, even prior to 
notification, and may be made subject to conditions and 
obligations. § 40(3a) shall apply mutatis mutandis. 

(3) A concentration which has been implemented and 
which fulfils the conditions for prohibition pursuant to 
§ 36(1) shall be dissolved unless the Federal Minister of 
Economics and Technology authorises the concentration 
pursuant to § 42. The Bundeskartellamt shall order the 
measures necessary to dissolve the concentration. The 
restraint of competition may also be removed in other ways 
than by restoring the status quo ante.

(4) To enforce its order, the Bundeskartellamt may in 
particular 

1. (abolished) 

2. prohibit or limit the exercise of voting rights attached 
to shares in an undertaking concerned which are owned 
by another undertaking concerned or are attributable to it; 

3. appoint a trustee who shall effect the dissolution of the 
concentration. 

§ 42 Ministerial Authorisation 

(1) The Federal Minister of Economics and Technology will, 
upon application, authorise a concentration prohibited by 
the Bundeskartellamt if, in the individual case, the restraint 
of competition is outweighed by advantages to the economy 
as a whole resulting from the concentration, or if the 
concentration is justified by an overriding public interest. 
In this context, the competitiveness of the undertakings 
concerned in markets outside the scope of application of 
this Act shall also be taken into account. Authorisation may 
be granted only if the scope of the restraint of competition 
does not jeopardise the market economy system. 

(2) Authorisation may be granted subject to conditions 
and obligations. § 40(3) sentence 2 and (3a) shall apply 
mutatis mutandis. 
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(3) The application shall be submitted in writing to the 
Federal Ministry of Economics and Technology within a 
period of one month from service of the prohibition or from 
service of a dissolution order under § 41(3) sentence 1 in the 
absence of prior prohibition. If the prohibition is appealed, 
the period shall run from the date when the prohibition 
becomes final and non-appealable. If the dissolution order 
under § 41(3) sentence 1 is appealed, the period shall run 
from the date when the dissolution order becomes final 
and non-appealable. 

(4) The Federal Minister of Economics and Technology 
shall decide on the application within four months. Prior 
to the decision, an opinion of the Monopolies Commission 
[Monopolkommission] shall be obtained, and the supreme 
Land authorities in whose territory the undertakings 
concerned have their registered seat shall be given the 
opportunity to submit comments. 

§ 43 Publications 

(1) Notice of the initiation of the second phase proceedings 
by the Bundeskartellamt pursuant to § 40(1) sentence 1 
and the application for a ministerial authorisation shall be 
published without delay in the Federal Gazette. 

(2) The following shall be published in the Federal Gazette: 

1. the decision issued by the Bundeskartellamt pursuant 
to § 40(2); 

2. the ministerial authorisation, its revocation, modification 
or refusal;

3. the withdrawal, revocation or modification of clearance 
by the Bundeskartellamt; 

4. the dissolution of a concentration and any other decisions 
taken by the Bundeskartellamt pursuant to § 41(3) and (4). 

(3) Notices under paragraphs 1 and 2 shall in each case 
contain the particulars pursuant to § 39 (3) sentences 1 
and 2, (1) and (2). 

Eighth Chapter - Monopolies Commission 

§ 44 Tasks 

(1) Every two years, the Monopolies Commission shall 
prepare an expert opinion assessing the situation and the 
foreseeable development of business concentration in the 
Federal Republic of Germany, evaluating the application 
of the provisions concerning the control of concentrations 
and commenting on other topical issues of competition 
policy. The expert opinion is to cover the situation in the 
last two full calendar years and be completed by 30 June of 
the following year. The Federal Government may instruct 
the Monopolies Commission to prepare further expert 
opinions. In addition, the Monopolies Commission may 
prepare expert opinions at its discretion. 

(2) The Monopolies Commission shall be bound only by the 
mandate established by this Act, and shall be independent 
in pursuing its activities. If a minority holds dissenting 
views when an opinion is drafted, it may express them in 
the opinion. 

(3) The Monopolies Commission shall submit its expert 
opinions to the Federal Government. The Federal 
Government shall without delay submit opinions pursuant 
to paragraph 1 sentence 1 to the legislative bodies and 
present its views and comments on them within a reason-
able period. The expert opinions shall be published by the 
Monopolies Commission. In the case of opinions pursuant 
to paragraph 1 sentence 1, this shall be done at the time at 
which they are submitted by the Federal Government to 
the legislative body. 

§ 45 Members 

(1) The Monopolies Commission shall consist of five 
members who must have special knowledge and experience 
in the fields of economics, business administration, social 
policy, technology or commercial law. The Monopolies 
Commission shall elect a chairman from among its 
members. 

(2) The members of the Monopolies Commission shall be 
appointed for a term of four years by the Federal President 
on a proposal by the Federal Government. Re-appointments 
shall be permissible. The Federal Government shall hear 
the members of the Commission before nominating new 
members. The members are entitled to resign from office by 
giving notice to the Federal President. If a member leaves 
office prematurely, a new member shall be appointed for 
the former member’s term of office. 

(3) The members of the Monopolies Commission may not 
be members of the government or any legislative body of 
the Federation or a Land, or of the public service of the 
Federation, a Land or any other legal person under public 
law, except as university professors or staff members of a 
scientific institution. Furthermore, they may neither repre-
sent nor be bound by a permanent employment or service 
relationship to an industry association or an employers’ or 
employees’ organisation. Nor must they have held such a 
position during the year preceding their appointment to 
the Monopolies Commission. 

§ 46 Decisions, Organisation, Rights and Duties of 
the Members 

(1) Decisions of the Monopolies Commission shall require 
the consent of at least three members. 

(2) The Monopolies Commission has rules of procedure and 
a secretariat. The function of the latter is to scientifically, 
administratively and technically support the Monopolies 
Commission. 

(2a) As far as this is required for the proper fulfilment of 
its functions, the Monopolies Commission shall be granted 
access to the files maintained by the competition authority, 
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including access to operating and business secrets and 
personal data. 

(3) The members of the Monopolies Commission and 
the staff of the secretariat shall be obliged to keep secret 
the deliberations and the related documents designated as 
confidential by the Monopolies Commission. The secrecy 
obligation shall apply also to information given to the 
Monopolies Commission and designated as confidential, 
or obtained pursuant to paragraph 2a. 

(4) The members of the Monopolies Commission shall 
receive a lump sum compensation and they shall be reim-
bursed for their travel expenses. These shall be determined 
by the Federal Ministry of Economics and Technology in 
agreement with the Federal Ministry of the Interior. The 
costs of the Monopolies Commission shall be borne by 
the Federation. 

§ 47 Transmission of Statistical Data 

(1) For the purpose of preparing expert opinions on the 
development of business concentration, the Monopolies 
Commission is provided by the Federal Statistical Office 
[Statistisches Bundesamt] with such summarised data 
from the business statistics kept by it (statistics on the 
manufacturing industry, crafts, foreign trade, taxes, trans-
port, statistics on wholesale and retail trade, the hotel 
and restaurant business and service sector) and from the 
statistical register as concern the percentage shares of the 
largest undertakings, businesses or divisions of undertakings 
in the respective sector of economy in the 

a) value of goods produced for sale;

b) turnover; 

c) number of employees; 

d) total wages and salaries paid; 

e) investments; 

f ) value of fixed assets rented or leased; 

g) value added or gross proceeds; 

h) number of the respective units. 

Sentence 1 applies mutatis mutandis to the provision of 
information about the percentage shares of the largest 
groups of undertakings. For the purpose of allocating 
the data to the groups of undertakings, the Monopolies 
Commission shall provide the Federal Statistical Office with 
the names and addresses of the undertakings, information 
as to their affiliation with a group of undertakings and their 
identification codes. The summarised data may not cover 
fewer than three groups of undertakings, undertakings, 
businesses or divisions of undertakings. The combination or 
time proximity with other information provided or generally 
accessible may not allow inferences on the summarised data 
of fewer than three groups of undertakings, undertakings, 

businesses or divisions of undertakings. This shall apply 
mutatis mutandis to the calculation of summary measures 
of concentration, in particular Herfindahl indexes and 
Gini coefficients. The Land statistical offices shall provide 
the Federal Statistical Office with the requisite particulars. 

(2) Persons who are to receive summarised data pursuant to 
paragraph 1 shall, prior to the transmission, be specifically 
committed to confidentiality unless they hold a public office 
or have special obligations in the public service. § 1(2), (3) 
and (4) no. 2 of the German Act on the Obligations of 
Public Servants [Verpflichtungsgesetz] shall apply mutatis 
mutandis. Persons specifically committed pursuant to 
sentence 1 shall, for the purpose of the application of the 
provisions of the German Penal Code [Strafgesetzbuch] 
concerning the violation of private secrets (§ 203(2), (4), 
(5); §§ 204, 205) and official secrets (§ 353b(1)), be treated 
like persons having special obligations in the public service. 

(3) The summarised data may be used only for the purposes 
for which they were provided. They must be deleted as soon 
as the purpose referred to in paragraph 1 has been achieved. 

(4) The Monopolies Commission shall take organisational 
and technical measures to ensure that only holders of a 
public office, persons having special obligations in the public 
service or persons committed to confidentiality pursuant to 
paragraph 2 sentence 1 will receive summarised data. 

(5) The transmissions shall be recorded in accordance 
with § 16(9) of the German Federal Statistics Act 
[Bundesstatistikgesetz]. The records shall be kept for at 
least five years.

(6) When the business statistics mentioned in paragraph 1 
are compiled, the undertakings which are questioned shall 
be informed in writing that pursuant to paragraph 1 the 
summarised data may be transmitted to the Monopolies 
Commission. 

Ninth Chapter - Market Transparency Units 
for Electricity and Gas Wholesale Trading 
and Fuels 

I. Market Transparency Unit for Electricity and 
Gas Wholesale Trading 

§ 47a Establishment, Competencies, Organisation 

(1) In order to ensure that the formation of wholesale prices 
for electricity and gas complies with competition provisions, 
a Market Transparency Unit shall be set up at the Federal 
Network Agency for Electricity, Gas, Telecommunications, 
Post and Railway [Bundesnetzagentur]. It shall continu-
ously monitor the marketing of, and trading in, electricity 
and natural gas at the wholesale level. 

(2) The tasks of the Market Transparency Unit will be carried 
out by the Bundesnetzagentur and the Bundeskartellamt 
by mutual consent. 
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(3) Details of the consensual cooperation will be governed by 
a cooperation agreement between the Bundeskartellamt and 
the Bundesnetzagentur requiring approval by the Federal 
Ministry of Economics and Technology. In particular, this 
agreement shall contain provisions governing: 

1. staffing and allocation of tasks and 

2. coordination of data collection and of the exchange of 
data and information. 

(4) The Federal Ministry of Economics and Technology is 
authorised to promulgate requirements regarding the terms 
and conditions of the cooperation agreement by means of 
an ordinance. 

(5) Decisions by the Market Transparency Unit shall be 
taken by the person heading the unit. § 51(5) shall apply 
mutatis mutandis to all members of staff of the Market 
Transparency Unit. 

§ 47b Tasks 

(1) The Market Transparency Unit shall continuously 
monitor electricity and natural gas wholesale trading, 
irrespective of whether it is aimed at physical or financial 
settlement, in order to detect irregularities in pricing that 
might be due to market dominance, inside information 
or market manipulation. For this purpose, the Market 
Transparency Unit shall also monitor the production of 
natural gas and the generation of electricity, the use of power 
plants and the marketing of electricity and natural gas by 
the producers, as well as the marketing of electricity and 
natural gas as balancing services. The Market Transparency 
Unit may take into account interdependencies between the 
wholesale markets for electricity and natural gas on the one 
hand and the emissions trading system on the other. 

(2) As a national market monitoring body pursuant to 
Article 7(2) subpara. 2 of Regulation (EU) No 1227/2011 
of the European Parliament and of the Council of 25 
October 2011 on wholesale energy market integrity and 
transparency (OJ L 326 of 8 December 2011, p. 1), the 
Market Transparency Unit shall monitor, together with 
the Bundesnetzagentur, electricity and natural gas whole-
sale trading. In this context, it shall cooperate with the 
Agency for the Cooperation of Energy Regulators pursuant 
to Article 7(2) and Article 10 of Regulation (EU) No 
1227/2011. 

(3) The Market Transparency Unit shall collect the data 
and information it needs in order to fulfil its tasks. In this 
context, it shall take account of the reporting obligations 
of the persons required to report to the authorities and 
supervisory entities mentioned in § 47i and of the reporting 
obligations to be laid down by the European Commission in 
accordance with Article 8(2) and (6) of Regulation (EU) No 
1227/2011. Where possible, existing sources and reporting 
systems are to be used. 

(4) The Bundesnetzagentur can instruct the Market 
Transparency Unit to collect and analyse data to the extent 

necessary for the fulfilment of its tasks under Regulation 
(EU) No 1227/2011. 

(5) Prior to issuing determinations under § 47g in conjunc-
tion with the ordinance to be issued under § 47f, the Market 
Transparency Unit shall give the authorities, stakeholders 
and market participants concerned the opportunity to 
comment within a specified period. In preparation of these 
consultations, the Market Transparency Unit shall, where 
necessary, prepare and amend a detailed list of all data and 
categories of data that must continuously be reported to it by 
the persons subject to the reporting obligation as specified 
in § 47e(1) pursuant to §§ 47e and 47g and based on the 
ordinance to be issued in accordance with § 47f, including 
the point in time when the data must be transmitted, the 
data format and the transmission channels to be complied 
with, as well as alternative reporting channels. The Market 
Transparency Unit is not bound by the comments. 

(6) The Market Transparency Unit shall continuously 
analyse the data and information received by it, in particular 
to determine whether there are any indications of a viola-
tion of §§ 1, 19, 20 or 29 of this Act, Article 101 or 102 
of the Treaty on the Functioning of the European Union, 
the German Securities Trading Act, the German Stock 
Exchange Act or the prohibitions under Articles 3 and 5 
of Regulation (EU) No 1227/2011. 

(7) If there is any indication that a natural or legal person 
is violating any of the legal provisions referred to in para-
graph 6, the Market Transparency Unit must immediately 
inform the competent authorities and delegate the issue 
to them. In case of a suspected violation of §§ 1, 19, 20 
or 29 of this Act or of Articles 101 and 102 of the Treaty 
on the Functioning of the European Union, the Market 
Transparency Unit will inform the competent decision divi-
sion of the Bundeskartellamt. If more than one authority is 
potentially competent to conduct investigations, the Market 
Transparency Unit will inform each of these authorities of 
the suspected violation and of the other authorities that 
have been informed. The Market Transparency Unit shall 
transfer all information and data required or requested by 
these authorities to them without undue delay in accordance 
with § 47i. 

(8) Paragraphs 1 to 3 may also apply to production and 
marketing abroad as well as to trading activities performed 
abroad, to the extent that these affect the pricing of elec-
tricity and natural gas within the scope of application of 
this Act.

§ 47c Use of Data 

(1) The Market Transparency Unit shall provide the data 
received pursuant to § 47b(3) also to the following entities: 

1. the Bundeskartellamt for the conduct of its monitoring 
activities pursuant to § 48(3); 

2. the Bundesnetzagentur for the conduct of its monitoring 
activities pursuant to § 35 of the German Energy Industry 
Act; 
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3. the competent decision division of the Bundeskartellamt 
for the purpose of merger control proceedings under §§ 35 
to 41 and for sector inquiries under § 32e; and 

4. the Bundesnetzagentur for the fulfilment of its 
further tasks under the German Energy Industry Act 
[Energiewirtschaftsgesetz], in particular for the purpose 
of monitoring compliance with transparency obligations in 
accordance with the annexes of the following regulations: 

a) Regulation (EC) No 714/2009 of the European 
Parliament and of the Council of 13 July 2009 on condi-
tions for access to the network for cross-border exchanges 
in electricity and repealing Regulation (EC) No 1228/2003 
(OJ L 211 of 14 August 2009, p. 15); 

b) Regulation (EC) No 715/2009 of the European 
Parliament and of the Council of 13 July 2009 on condi-
tions for access to the natural gas transmission networks 
and repealing Regulation (EC) No 1775/2005 (OJ L 211 
of 14 August 2009, p. 36); and 

c) Regulation (EC) No 994/2010 of the European 
Parliament and of the Council of 20 October 2010 
concerning measures to safeguard security of gas supply 
and repealing Council Directive 2004/67/EC (OJ L 295 
of 12 November 2010, p. 1). 

(2) The Market Transparency Unit shall further provide the 
data to the Federal Ministry of Economics and Technology 
and the Bundesnetzagentur for the fulfilment of their tasks 
under § 54a of the German Energy Industry Act.

(3) The data may be provided to the Federal Statistical Office 
for the purpose of fulfilling its tasks under the German 
Energy Statistics Act and the Monopolies Commission for 
the purpose of fulfilling its tasks under this Act and under 
§ 62 of the German Energy Industry Act. 

(4) The Market Transparency Unit may provide the data 
in anonymised form also to federal ministries for use in 
scientific studies conducted by them or on their behalf if the 
data is necessary to achieve these aims. Data that represents 
operating or business secrets may only be disclosed by the 
Market Transparency Unit if it is no longer possible to link 
it to any specific undertaking. The federal ministries may 
provide the data received from the Market Transparency 
Unit pursuant to sentence 1 also to third parties for the 
conduct of scientific studies on their behalf if the third 
parties have proven their professional skills to the ministries 
and have assured confidential treatment of the data. 

§ 47d Powers 

(1) In order to fulfil its tasks, the Market Transparency 
Unit has the powers conferred upon it pursuant to § 59 in 
relation to natural and legal persons. In accordance with 
§ 47f, it may determine in respect of one, some or all of 
the persons and undertakings mentioned in § 47e(1) the 
category of data and the timing and form of transmission 
for the areas set out in § 47g. The Market Transparency 
Unit has the power, in accordance with § 47f, to change 

the determination, where required, to the extent that this is 
necessary for the fulfilment of its tasks. It may, in particular, 
stipulate that an online platform must be used to enter 
the required information and reports. In accordance with 
§ 47f, the Market Transparency Unit may also stipulate 
that information and data be delivered to a third party 
assigned to collect data; however, the data will be analysed 
and used by the Market Transparency Unit only. §§ 48 
and 49 of the German Administrative Procedure Act 
[Verwaltungsverfahrensgesetz] remain unaffected. §§ 50c, 
54, 56, 57 and 61 to 67 as well as §§ 74 to 76, 83, 91 and 92 
shall apply mutatis mutandis. In case of decisions made by 
the Market Transparency Unit by determination, delivery 
under § 61 may be replaced by publication in the Federal 
Gazette. § 55 of the German Code of Criminal Procedure 
applies mutatis mutandis to disclosure obligations under 
sentence 1 and reporting obligations under § 47e. 

(2) As a national market monitoring body pursuant to 
Article 7(2) subpara. 2 of Regulation (EU) 1227/2011, the 
Market Transparency Unit also has the rights set out in 
Article 7(2) subpara. 1, (3) subpara. 2 sentence 2, Article 
4(2) sentence 2, Article 8(5) sentence 1 and Article 16 
of Regulation (EU) No 1227/2011. Paragraph 1 applies 
mutatis mutandis. 

(3) The Market Transparency Unit may request information 
on the outcome of investigations from the authority to 
which it has delegated a suspected violation under § 47b(7) 
sentence 1.

§ 47e Reporting Obligations 

(1) The following persons and undertakings are subject to 
the reporting obligation set out in paragraphs 2 to 5: 

1. wholesale customers within the meaning of § 3 no. 21 of 
the German Energy Industry Act, 

2. energy supply companies within the meaning of § 3 no. 
18 of the German Energy Industry Act, 

3. operators of energy facilities within the meaning of § 
3 no. 15 of the German Energy Industry Act except for 
operators of final consumer distribution facilities or, in 
case of gas supply, operators of ultimate shut-off devices in 
consumption systems, 

4. customers within the meaning of § 3 no. 24 of the 
German Energy Industry Act except for final consumers 
within the meaning of § 3 no. 25 of the German Energy 
Industry Act, and 

5. trading platforms. 

(2) Those subject to the reporting obligation must submit 
to the Market Transparency Unit the trading, transport, 
capacity, production/generation and consumption data, 
further specified in accordance with § 47f in conjunction 
with § 47g, for the markets on which they operate. This 
includes information 
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1. on transactions in wholesale markets where electricity 
and natural gas are traded, including orders to trade, with 
precise details on the wholesale energy products bought 
and sold, the prices and quantities agreed, the dates and 
times of execution and the parties to and beneficiaries of 
the transactions, 

2. on the capacity and use of facilities and installations 
for the production/generation, storage, consumption or 
transmission of electricity or natural gas or on the capacity 
and use of facilities for liquefied natural gas (LNG facilities), 
including any planned and unplanned unavailability or any 
under-consumption, 

3. in the field of electricity generation that enables identi-
fication of individual generation units, 

4. on costs incurred in connection with the operation of the 
generation units that are subject to the reporting obliga-
tion, in particular on marginal costs, fuel costs, CO2 costs, 
opportunity costs and start-up costs, 

5. on technical information relevant for the operation of the 
generation units that are subject to the reporting obligation, 
in particular on minimum idle times, minimum run times 
and minimum production volumes, 

6. on any planned decommissioning of plants or cold 
reserves, 

7. on drawing rights agreements, 

8. on planned investment projects, and 

9. on import agreements and balancing services in natural 
gas trading. 

(3) The data must be submitted to the Market Transparency 
Unit in accordance with §§ 47f and 47g by way of remote 
data transmission and, if requested, on a continuous basis. 
If the Market 

Transparency Unit provides standard forms, the data must 
be transmitted electronically using such forms. 

(4) The relevant reporting obligation shall be deemed 
fulfilled if 

1. those subject to the reporting obligation pursuant to 
paragraph 1 have reported the information to be reported 
or requested in accordance with Article 8 of Regulation 
(EU) No 1227/2011 and prompt data access by the Market 
Transparency Unit is secured, or 

2. third parties have communicated the information to 
be reported or requested in the name of a person subject 
to reporting obligations pursuant to paragraph 1 also 
in conjunction with § 47f nos 3 and 4 and the Market 
Transparency Unit has been informed thereof, or 

3. those subject to the reporting obligation pursuant to 
paragraph 1 also in conjunction with § 47f nos 3 and 4 have 
communicated the information to be reported or requested 
to a third party appointed for this purpose pursuant to § 
47d(1) sentence 5 in conjunction with § 47f no. 2, or 

4. those subject to the reporting obligation pursuant to para-
graph 1 no. 3 in conjunction with § 47g(6) have reported 
the information to be reported or requested in accordance 
with the provisions of the German Renewable Energy Act 
[Erneuerbare Energien-Gesetz] or an ordinance based on 
that Act to the network operator, the Market Transparency 
Unit has been informed thereof and prompt access to the 
data by the Market Transparency Unit is secured. 

(5) The obligations set forth in paragraphs 1 to 4 shall 
apply also to undertakings with registered seat in another 
Member State of the European Union or another state 
party to the Agreement on the European Economic Area 
if they are admitted to trading on a German exchange or if 
their activities have an effect within the scope of application 
of this Act. If any such undertaking fails to communicate 
the information requested, the Market Transparency Unit 
may request the competent authority of the country of 
domicile to take appropriate measures to improve access 
to that information. 

§ 47f Power to issue an Ordinance 

The Federal Ministry for Economic Affairs and Energy 
shall be empowered to issue, by way of an ordinance not 
requiring the consent of the Bundesrat, in agreement with 
the Federal Ministry of Finance, taking into account the 
requirements imposed by implementing acts issued under 
Article 8(2) or (6) of Regulation (EU) No 1227/2011 

1. detailed provisions on the type, content and scope of data 
and information that the Market Transparency Unit may 
request from those subject to the reporting obligation based 
on determinations made pursuant to § 47d(1) sentence 2, 
as well as on the timing and the form of transmission of 
this data, 

2. detailed provisions on the type, content and scope of 
data and information that are to be delivered pursuant 
to § 47d(1) sentence 5 to third parties appointed for this 
purpose, as well as on the timing and the form of transmis-
sion and the recipients of this data,

3. provisions stipulating that the following entities shall 
transmit to the Market Transparency Unit records of the 
wholesale energy transactions on an ongoing basis: 

a) organised markets, 

b) systems for matching buy and sell orders or trade 
reporting systems, 

c) trading surveillance offices at exchanges on which elec-
tricity and gas are traded, as well as 

d) the authorities referred to in § 47i, 
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4. provisions stipulating that an exchange or a suitable third 
party may transmit the information pursuant to § 47e(2) in 
conjunction with § 47g at the cost of those subject to the 
reporting obligation, and to specify the details thereof, and 

5. reasonable de minimis thresholds for reporting transac-
tions and data, as well as transitional periods for the start 
of the reporting obligations. 

§ 47g Areas for issuing Determinations 

(1) The Market Transparency Unit shall decide, by making 
determinations for the areas referred to in paragraphs 2 to 
12 and subject to § 47d(1) and § 47e as well as subject to 
the ordinance to be issued based on § 47f, which data and 
categories of data are to be transmitted and how. 

(2) The Market Transparency Unit may determine that 
operators of electricity generation units and of storage 
facilities with an installed generation or storage capacity of 
more than 10 megawatts must transmit information on the 
following data and categories of data for each unit: 

1. for each electricity generation unit, in particular, the 
name, location, control area, installed generation capacity 
and type of generation, 

2. for each individual generation unit, on an hourly basis 

a) net generation capacity, 

b) generation planned on the previous day, 

c) actual generation, 

d) marginal costs of generation, including information on 
the cost components, in particular fuel costs, CO2 costs, 
opportunity costs, 

e) planned and unplanned unavailability due to technical 
restrictions, 

f ) unavailability due to grid restrictions,

g) balancing services and operating reserves held available 
and supplied, 

h) unused available capacities, 

3. for each individual generation unit 

a) start-up costs (warm starts and cold starts), minimum 
idle times, minimum run times and minimum production 
volumes, 

b) planned decommissioning of plants and cold reserves, 

4. drawing rights agreements, 

5. planned investment projects, 

6. for cross-border trading activities: volumes, trading 
venues used or trade partners, to be listed separately for 
each country in which trading took place, and 

7. information enabling the Market Transparency Unit to 
observe and assess the supply behaviour in trading2. 

(3) The Market Transparency Unit may determine that 
operators of generation units with an installed generation 
capacity per unit of more than 1 megawatt and up to 10 
megawatts must specify, on an annual basis, the aggregate 
total of the installed generation capacity of all genera-
tion units in each control area separately for each type of 
generation. 

(4) The Market Transparency Unit may determine that 
operators of electricity consumption units must transmit 
information on the following data and categories of data: 

1. the planned and unplanned under-consumption of 
consumption units with a maximum consumption capacity 
of more than 25 megawatts per unit, and 

2. balancing services that are held available and supplied. 

(5) The Market Transparency Unit may determine that 
transmission systems operators within the meaning of § 3 
no. 10 of the German Energy Industry Act must transmit 
information on the following data and categories of data: 

1. the transmission capacity at cross-border interconnectors 
on an hourly basis, 

2. import and export data on an hourly basis, 

3. the forecast and actual feed-in of energy from facilities 
for which tariffs are governed by the German Renewable 
Energy Sources Act [Erneuerbare-Energien-Gesetz] on 
an hourly basis, 

4. the sales offers made based on the German Equalisation 
Scheme Ordinance [Ausgleichsmechanismusverordnung] 
on an hourly basis and 

5. the offers and results of auctions for balancing services. 

(6) The Market Transparency Unit may determine that 
operators of facilities generating electricity from renewable 
energy sources with an installed generation capacity of 
more than 10 megawatts must transmit information on the 
following data and categories of data: 

1. the volumes produced by type of facility and 

2 Pursuant to Article 4(2) of the Act of 5 December 2012 (Federal Law 
Gazette I p. 2403), § 47g(2) will cease to be in force on 31 December 2015. 
[Translator’s note: Pursuant to Articles 2 to 4 of the Act of 21 April 2015 
(Federal Law Gazette I p. 582) the date on which § 47g(2) will cease to be 
in force has been postponed to 31 December 2018.]
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2. the selling method within the meaning of § 20(1) of the 
German Renewable Energy Sources Act chosen, and the 
volumes attributable to each selling method. 

(7) The Market Transparency Unit may determine that 
trading platforms for trading electricity and natural gas 
must transmit information on the following data and 
categories of data: 

1. the offers made on the platforms, 

2. trading results and 

3. all off-exchange non-standardised trading activities where 
the counterparties individually negotiate bilateral trades 
(OTC transactions) that are secured by cash or commodities 
clearing through the trading platform. 

(8) The Market Transparency Unit may determine that 
wholesalers within the meaning of § 3 no. 21 of the German 
Energy Industry Act that trade in electricity must transmit 
information on the transactions specified in § 47e(2) no. 1, 
to the extent that these transactions do not fall under the 
scope of paragraph 7. As regards the trading of electricity 
generated from renewable energy sources, the Market 
Transparency Unit may also determine that wholesalers 
within the meaning of sentence 1 must transmit informa-
tion on the form of direct selling within the meaning of § 
5 no. 9 of the German Renewable Energy Sources Act and 
on the quantities of electricity traded thereunder. 

(9) The Market Transparency Unit may determine that 
wholesalers within the meaning of § 3 no. 21 of the German 
Energy Industry Act that trade in natural gas must transmit 
information on the following data and categories of data: 

1. cross-border quantities and prices as well as data on 
import and export quantities, 

2. quantities of gas produced in Germany and the initial 
sales prices for these quantities, 

3. import agreements (cross-border agreements), 

4. delivery volumes for each distribution level in the distri-
bution system, 

5. transactions concluded with wholesale customers, trans-
mission systems operators and operators of storage and 
LNG facilities under gas supply contracts and energy 
derivatives within the meaning of § 3(15a) of the German 
Energy Industry Act that are based on gas, including the 
term, volume, date and time of execution, the stipulations 
on term, delivery and settlement, and transaction prices, 

6. offers and results of their own natural gas auctions, 

7. existing gas procurement and supply contracts and

8. any other gas trading activities concluded as OTC 
transactions. 

(10) The Market Transparency Unit may determine that 
transmission system operators within the meaning of § 3 
no. 5 of the German Energy Industry Act must transmit 
information on the following data and categories of data: 

1. existing capacity contracts, 

2. contractual agreements with third parties regarding flow 
commitments and 

3. offers and results of invitations to tender for flow 
commitments. 

(11) The Market Transparency Unit may determine 
that market area managers within the meaning of § 2 
no. 11 of the German Gas Grid Access Ordinance 
[Gasnetzzugangsverordnung] must transmit information 
on the following data and categories of data: 

1. existing contracts on balancing services, 

2. offers and results of auctions and invitations to tender 
for balancing services, 

3. transactions concluded via trading platforms and 

4. any other gas trading activities concluded as OTC 
transactions. 

(12) The Market Transparency Unit may determine that, 
for balancing services and biogas, information must be 
transmitted on the procurement of third-party balancing 
services, on results of invitations to tender and on the 
feeding-in and marketing of biogas. 

§ 47h Reporting Duties, Publications 

(1) The Market Transparency Unit shall inform the Federal 
Ministry of Economics and Technology of the transmission 
of information pursuant to § 47b(7) sentence 1. 

(2) The Market Transparency Unit shall prepare a report 
on its activities every two years. Where wholesale trading 
in electricity and natural gas is concerned, it shall prepare 
such report in agreement with the Bundesnetzagentur. 
Business secrets of which the Market Transparency Unit 
has obtained knowledge in performing its tasks will be 
removed from the report. The report will be published on 
the website of the Market Transparency Unit. The report 
may be issued at the same time as the report to be issued 
by the Bundeskartellamt pursuant to § 53(3) and combined 
with it. 

(3) The Market Transparency Unit shall publish the lists 
prepared pursuant to § 47b (5), including the drafts thereof, 
on its website. 

(4) To increase wholesale transparency, the Market 
Transparency Unit may publish, in agreement with the 
Bundesnetzagentur, the generation and consumption data 
currently published on the transparency platform operated 
by European Energy Exchange AG and the transmission 
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system operators as soon as that publication is discontinued. 
The publication requirements imposed on the market 
participants under the German Energy Industry Act and 
any ordinances promulgated thereunder as well as under 
European law in order to increase transparency on the 
electricity and gas markets remain unaffected.

§ 47i Cooperation with other Authorities and 
Supervisory Entities 

(1) In carrying out the tasks of the Market Transparency 
Unit pursuant to § 47b, the Bundeskartellamt and the 
Bundesnetzagentur shall cooperate with the following 
authorities: 

1. the German Federal Financial Supervisory Authority 
[Bundesanstalt für Finanzdienstleistungsaufsicht], 

2. the exchange supervisory authorities and trading surveil-
lance offices of the exchanges on which electricity and gas 
as well as energy derivatives within the meaning of § 3 no. 
15a of the German Energy Industry Act are traded, 

3. the Agency for the Cooperation of Energy Regulators 
and the European Commission, to the extent that they 
perform tasks under Regulation (EU) No 1227/2011, and 

4. regulatory authorities of other Member States. 

Irrespective of the relevant procedure chosen in a given case, 
these entities may exchange information, including personal 
data as well as operating and business secrets, to the extent 
this is necessary for the performance of their respective 
tasks. They may use this information for their procedures. 
Prohibitions on the use of evidence shall remain unaffected. 
Provisions concerning legal assistance in criminal matters 
as well as agreements on administrative and legal assistance 
shall remain unaffected. 

(2) Subject to the consent of the Federal Ministry of 
Economics and Technology, the Market Transparency Unit 
may enter into cooperation agreements with the Federal 
Financial Supervisory Authority, the exchange supervisory 
authorities and trading surveillance offices of the exchanges 
on which electricity and gas as well as energy derivatives 
within the meaning of § 3 no. 15a of the German Energy 
Industry Act are traded, and with the Agency for the 
Cooperation of Energy Regulators. 

§ 47j Confidential Information, Operational 
Reliability, Data Protection 

(1) Information that the Market Transparency Unit has 
obtained or prepared in the ordinary course of business 
when fulfilling its duties must be kept confidential. The 
Market Transparency Unit’s members of staff are subject to 
a duty of confidentiality regarding the confidential informa-
tion referred to in sentence 1. Other persons who are to 
receive confidential information shall, prior to transmission 
thereof, be specifically committed to secrecy unless they 
hold a public office or are bound by special obligations in the 
public service. § 1(2), (3) and (4) no. 2 of the German Act on 

the Obligations of Public Servants [Verpflichtungsgesetz] 
shall apply mutatis mutandis.

(2) Together with the Bundesnetzagentur, the Market 
Transparency Unit shall ensure the operational reliability 
of the data monitoring and the confidentiality, integrity and 
protection of the incoming information. In this regard, the 
Market Transparency Unit is bound to the same degree of 
confidentiality as the entity transmitting the information 
or the entity that collected the information. The Market 
Transparency Unit shall take all necessary measures to 
prevent any abuse of, and any unauthorised access to, 
the information managed in its systems. The Market 
Transparency Unit shall identify sources of operational risks 
and minimise these risks by developing adequate systems, 
controls and procedures. 

(3) Paragraph 1 applies mutatis mutandis to persons that 
are to receive data pursuant to § 47d(1) sentence 5 or that 
receive information pursuant to § 47c(4). 

(4) The Market Transparency Unit may store, edit and 
use personal data communicated to it for the purposes 
of fulfilling its tasks pursuant to § 47b only to the extent 
necessary for the fulfilment of the tasks within its scope 
of competence and for purposes of cooperation pursuant 
to Article 7(2) and Article 16 of Regulation (EU) No 
1227/2011. 

(5) Access to files by persons whose personal rights are 
affected by the decisions taken by the Market Transparency 
Unit pursuant to § 47b(5) and (7), § 47d(1) and (2), § 47e 
and § 47g as well as § 81(2) no. 2(c) and (d), and nos 5a, 5b 
and 6 shall be restricted to documents that are exclusively 
attributable to the legal relationship between the affected 
person and the Market Transparency Unit. 

II. Market Transparency Unit for Fuels 

§ 47k Fuel Market Monitoring 

(1) A Market Transparency Unit for Fuels shall be set up 
at the Bundeskartellamt. It shall monitor the trade in fuels 
in order to facilitate the detection and sanctioning by the 
competition authorities of infringements of §§1, 19 and 
20 of this Act and of Articles 101 and 102 of the Treaty on 
the Functioning of the European Union. It shall perform 
its duties in accordance with the provisions set out in 
paragraphs 2 to 9. 

(2) Operators of public petrol stations that offer fuels to 
end consumers at self-set prices are obliged, subject to 
the ordinance referred to in paragraph 8, to report to the 
Market Transparency Unit for Fuels any changes in their 
fuel prices in real time and separately for each type of fuel. 
If the sales prices are imposed on the operator by another 
undertaking, the undertaking that has price setting power 
shall be obliged to communicate the prices. 

(3) Fuels for the purposes of this provision shall mean petrol 
and diesel fuels. Public petrol stations shall include any 
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service stations that are located at places accessible to the 
general public and that may be accessed without restrictions 
as to certain groups of persons.

(4) If there is any indication that an undertaking is in 
violation of the legal provisions referred to in paragraph 1, 
the Market Transparency Unit for Fuels must immediately 
inform the competent competition authority and refer the 
issue to it. To this end, it shall transfer all information and 
data required or requested by the competition authority to 
the competition authority without undue delay. In addition, 
the Market Transparency Unit for Fuels shall provide the 
data collected by it pursuant to paragraph 2 to the following 
authorities and entities: 

1. the Bundeskartellamt for merger control proceedings 
under §§ 35 to 41, 

2. the competition authorities for sector inquiries as 
provided under § 32e, 

3. the Federal Ministry of Economics and Technology for 
statistical purposes, and 

4. the Monopolies Commission for the purpose of 
performing its tasks under this Act. 

(5) Subject to the ordinance pursuant to paragraph 8, the 
Market Transparency Unit for Fuels shall be authorised to 
pass on the price data collected pursuant to paragraph 2 
electronically to providers of consumer information services 
for consumer information purposes. When publishing or 
passing on this price data to consumers, the providers of 
consumer information services must abide by the require-
ments specified in more detail in the ordinance referred to 
in paragraph 8 no. 5. If these requirements are not met, the 
Market Transparency Unit for Fuels is authorised to refrain 
from passing on the data. 

(6) The Market Transparency Unit for Fuels shall ensure 
the operational reliability of the data monitoring and the 
confidentiality, integrity and protection of the incoming 
information. 

(7) For the purpose of fulfilling its tasks under paragraph 
1 sentence 1, the Market Transparency Unit for Fuels has 
the powers set out in § 59. 

(8) The Federal Ministry of Economics and Technology is 
empowered to impose certain requirements regarding the 
reporting duty provided for in paragraph 2 and the passing 
on of the price data pursuant to paragraph 5 by way of an 
ordinance not requiring the consent of the Bundesrat, in 
particular 

1. to issue more detailed provisions on the exact timing and 
the type and form of reporting the price data pursuant to 
paragraph 2, 

2. to determine appropriate de minimis thresholds for the 
reporting duty under paragraph 2 and to provide for more 
detailed provisions as regards a voluntary submission to 
the reporting duties under paragraph 2 where the relevant 
threshold is not reached, 

3. to issue more detailed provisions on the requirements 
applicable to providers of consumer information services 
as referred to in paragraph 5, 

4. to issue more detailed provisions on the content, type, 
form and scope of the passing-on of price data by the 
Market Transparency Unit for Fuels to the providers 
referred to in paragraph 5, as well as 

5. to issue more detailed provisions on the content, type, 
form and scope of the publication or passing-on of price 
data to consumers by the providers of consumer information 
services referred to in paragraph 5.

The Federal Ministry of Economics and Technology must 
transmit the ordinance to the Bundestag. The ordinance 
may be amended or refused by resolution of the Bundestag. 
Any amendments or a refusal are to be communicated 
by the Bundestag to the Federal Ministry of Economics 
and Technology. If the Bundestag has not dealt with the 
ordinance within three sitting weeks of receipt thereof, the 
consent of the Bundestag shall be deemed granted. 

(9) Decisions by the Market Transparency Unit for Fuels 
shall be taken by the person heading the Unit. § 51(5) 
shall apply mutatis mutandis to all members of staff of the 
Market Transparency Unit for Fuels. For the purpose of 
fulfilling its tasks under paragraph 1 sentence 1, the Market 
Transparency Unit for Fuels has the powers set out in § 59. 

III. Evaluation 

§ 47l Evaluation of the Market Transparency Units 

The Federal Ministry of Economics and Technology shall 
report to the legislative bodies on the results of the market 
transparency units’ work and the experiences gained there-
from. The reporting for the wholesale trade in electricity 
and gas shall be carried out five years after the beginning 
of the notification duties pursuant to § 47e(2) to (5) in 
conjunction with the ordinance referred to in § 47f. The 
reporting for the trade in fuels shall be carried out three 
years after the beginning of the notification duty pursuant 
to § 47k(2) in conjunction with the ordinance referred to 
in § 47k(8) and should in particular include information 
on the development of prices and the situation of the small 
and medium-sized mineral oil industry. 
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Part II - Competition Authorities 

First Chapter - General Provisions 

§ 48 Competencies 

(1) The competition authorities are the Bundeskartellamt, 
the Federal Ministry of Economics and Technology, and 
the supreme Land authorities competent according to the 
laws of the respective Land. 

(2) Unless a provision of this Act assigns competence for a 
particular matter to a particular competition authority, the 
Bundeskartellamt shall exercise the functions and powers 
assigned to the competition authority by this Act if the 
effect of the restrictive or discriminatory conduct or of a 
competition rule extends beyond the territory of a Land. 
In all other cases, the supreme Land authority competent 
according to the laws of the Land shall exercise these 
functions and powers. 

(3) The Bundeskartellamt shall monitor the level of 
transparency, including of wholesale prices, and the level 
and effectiveness of market opening and the extent of 
competition at the wholesale and retail levels of the gas and 
electricity markets and on the gas and electricity exchanges. 
The Bundeskartellamt shall, without delay, make the data 
compiled from its monitoring activities available to the 
Bundesnetzagentur. 

§ 49 Bundeskartellamt and Supreme Land Authority 

(1) If the Bundeskartellamt institutes proceedings or 
conducts investigations, it shall simultaneously inform the 
supreme Land authority in whose district the undertakings 
concerned have their registered seat. If a supreme Land 
authority institutes proceedings or conducts investigations, 
it shall simultaneously inform the Bundeskartellamt. 

(2) The supreme Land authority shall refer a matter to the 
Bundeskartellamt if the Bundeskartellamt is competent 
pursuant to § 48(2) sentence 1. The Bundeskartellamt 
shall refer a matter to the supreme Land authority if that 
authority is competent pursuant to § 48(2) sentence 2. 

(3) Upon application by the Bundeskartellamt, the supreme 
Land authority may refer to the Bundeskartellamt a matter 
falling under the competence of the supreme Land authority 
pursuant to § 48(2) sentence 2, provided this is expedient in 
view of the circumstances of the matter. Upon referral, the 
Bundeskartellamt shall become the competent competition 
authority. 

(4) Upon application by the supreme Land authority, 
the Bundeskartellamt may refer to the supreme Land 
authority a matter falling under the Bundeskartellamt’s 
competence pursuant to § 48(2) sentence 1, provided this 
is expedient in view of the circumstances of the matter. 
Upon referral, the supreme Land authority shall become 
the competent competition authority. Prior to the referral, 

the Bundeskartellamt shall inform the other supreme Land 
authorities concerned. The referral shall not take place if a 
supreme Land authority concerned objects to it within a 
time limit to be set by the Bundeskartellamt. 

§ 50 Enforcement of European Law 

(1) To the extent they are competent under §§ 48 and 49, 
the Bundeskartellamt and the supreme Land authorities 
shall be the competition authorities responsible for the 
application of Articles 101 and 102 of the Treaty on the 
Functioning of the European Union within the meaning 
of Article 35(1) of Council Regulation (EC) No 1/2003. 

(2) If the supreme Land authorities apply Articles 101 
and 102 of the Treaty on the Functioning of the European 
Union, all dealings with the European Commission or the 
competition authorities of other Member States of the 
European Union shall be made via the Bundeskartellamt. 
The Bundeskartellamt may provide guidance to the supreme 
Land authorities regarding the execution of such deal-
ings. The Bundeskartellamt will, also in such cases, attend 
the Advisory Committee on Restrictive Practices and 
Dominant Positions as a representative pursuant to Article 
14 (2) sentence 1 and Article 14(7) of Regulation (EC) 
No 1/2003. 

(3) The Bundeskartellamt shall be the competent competi-
tion authority for the cooperation in proceedings of the 
European Commission or the competition authorities 
of other Member States of the European Union for the 
application of Articles 101 and 102 of the Treaty on the 
Functioning of the European Union. The procedural provi-
sions which are relevant for the application of this Act 
shall apply. 

(4) The Bundeskartellamt may allow officials of the compe-
tition authority of a Member State of the European Union, 
as well as other accompanying persons authorised by that 
competition authority, to assist in searches and interviews 
pursuant to Article 22(1) of Regulation (EC) No 1/2003. 

(5) In cases other than those falling under paragraphs 1 
to 4, the Bundeskartellamt shall exercise the functions 
assigned to the authorities of the Member States of the 
European Union in Articles 104 and 105 of the Treaty on 
the Functioning of the European Union as well as in the 
Regulations issued under Article 103 of the Treaty on the 
Functioning of the European Union, also in conjunction 
with Article 43(2), Article 100(2), Article 105(3) and 
Article 352(1) of the Treaty on the Functioning of the 
European Union. Paragraph 3 sentence 2 above shall apply 
mutatis mutandis. 

§ 50a Cooperation within the Network of European 
Competition Authorities 

(1) Article 12(1) of Regulation (EC) No 1/2003 autho-
rises the competition authority to inform, for the purpose 
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of applying Articles 101 and 102 of the Treaty on the 
Functioning of the European Union, the European 
Commission and the competition authorities of the other 
Member States of the European Union 

1. of any matter of fact or of law, including confidential 
information and in particular operating and business secrets, 
and to transmit to them appropriate documents and data, 
and 

2. to request these competition authorities to transmit 
information pursuant to no. 1 above, and to receive and use 
in evidence such information. 

§ 50(2) shall apply mutatis mutandis. 

(2) The competition authority may use in evidence the 
information received only for the purpose of applying 
Articles 101 or 102 of the Treaty on the Functioning of the 
European Union and in respect of the subject-matter of the 
investigation for which it was collected by the transmitting 
authority. However, information exchanged under para-
graph 1 may also be used for the purpose of applying this 
Act if provisions of this Act are applied in accordance with 
Article 12(2) sentence 2 of Regulation (EC) No 1/2003. 

(3) Information received by the competition authority 
pursuant to paragraph 1 can only be used in evidence for the 
purpose of imposing sanctions on natural persons where the 
law of the transmitting authority provides for sanctions of a 
similar kind in relation to violations of Articles 101 or 102 
of the Treaty on the Functioning of the European Union. 
Where the conditions set out in sentence 1 are not fulfilled, 
the information may be used in evidence if it has been 
collected in a way which ensures the same level of protection 
of the rights of defence of natural persons as provided for 
under the law applicable to the competition authority. The 
prohibition to use evidence pursuant to sentence 1 shall 
not exclude using the evidence against legal persons or 
associations of persons. Compliance with prohibitions to 
use evidence which are based on constitutional law shall 
remain unaffected. 

§ 50b Other Cooperation with Foreign Competition 
Authorities 

(1) The Bundeskartellamt shall have the powers pursuant to 
§ 50a(1) also in other cases in which it cooperates with the 
European Commission or with the competition authorities 
of other states for the purpose of applying provisions of 
competition law. 

(2) The Bundeskartellamt may only forward information 
pursuant to § 50a(1) with the proviso that the receiving 
competition authority 

1. uses the information in evidence only for the purpose 
of applying provisions of competition law and in respect 
of the subject-matter of the investigation for which it was 
collected by the Bundeskartellamt, and 

2. maintains the confidentiality of the information and 
transmits such information to third parties only if the 
Bundeskartellamt agrees to such transmission; this shall 
also apply to the disclosure of confidential information in 
court and administrative proceedings. 

Confidential information, including operating and business 
secrets, disclosed in merger control proceedings may only 
be transmitted by the Bundeskartellamt with the consent 
of the undertaking which has provided that information. 

(3) Provisions concerning legal assistance in criminal 
matters as well as agreements on administrative and legal 
assistance shall remain unaffected. 

§ 50c Cooperation of Authorities 

(1) Irrespective of the type of proceeding chosen in a given 
case, the competition authorities, the regulatory authorities 
and the competent authorities within the meaning of § 2 
of the German EC Consumer Protection Enforcement 
Act [EG-Verbraucherschutzdurchsetzungsgesetz] may 
exchange information, including personal data and oper-
ating and business secrets, to the extent 

that this is necessary for the performance of their respective 
functions, and use such information in their proceedings. 
Prohibitions on the use of evidence shall remain unaffected. 

(2) In the performance of their functions the competi-
tion authorities shall cooperate with the German Federal 
Financial Supervisory Authority [Bundesanstalt für 
Finanzdienstleistungsaufsicht], the German Central Bank 
[Bundesbank], the competent supervisory authorities 
pursuant to § 90 of the German Social Code, Book IV 
[Viertes Buch Sozialgesetzbuch] and the German Land 
media authorities [Landesmedienanstalten]. The competi-
tion authorities may, upon request, exchange information 
with the authorities mentioned in sentence 1 on a mutual 
basis, to the extent that this is necessary for the performance 
of their respective functions. This shall not apply to 

1. confidential information, in particular operating and 
business secrets, as well as 

2. information obtained pursuant to § 50a or pursuant to 
Article 12 of Regulation (EC) No 1/2003. 

Sentences 2 and 3 no.1 shall not affect the provisions on the 
cooperation with other authorities of the German Securities 
Acquisition and Takeover Act [Wertpapiererwerbs- und 
Übernahmegesetz] and the German Securities Trading Act 
[Gesetz über den Wertpapierhandel]. 

(3) The Bundeskartellamt may communicate information 
relating to the undertakings participating in a concentra-
tion it has been provided with pursuant to § 39(3) to 
other authorities to the extent that this is necessary for 
the purposes set forth in § 4(1) no. 1 and § 5(2) of the 
German Foreign Trade Act [Außenwirtschaftsgesetz]. In 
the case of concentrations with a Community dimension 
within the meaning of Article 1 paragraph 1 of Council 
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Regulation (EC) No 139/2004 of 20 January 2004 on 
the control of concentrations between undertakings as 
amended, the Bundeskartellamt shall have the power 
referred to in sentence 1 only with regard to information 
published by the European Commission in accordance with 
Article 4(3) of that Regulation. 

Second Chapter - Bundeskartellamt 

§ 51 Seat, Organisation 

(1) The Bundeskartellamt is an independent higher federal 
authority with its seat in Bonn. It is assigned to the Federal 
Ministry of Economics and Technology. 

(2) Decisions of the Bundeskartellamt shall be made by the 
decision divisions established as determined by the Federal 
Ministry of Economics and Technology. Further to this, 
the President shall determine the allocation and handling 
of business in the Bundeskartellamt by means of rules of 
procedure; these rules of procedure require confirmation by 
the Federal Ministry of Economics and Technology.

(3) The decisions of the decision divisions shall be made by 
a chairperson and two associate members. 

(4) The chairpersons and associate members of the decision 
divisions must be civil servants appointed for life and must 
be qualified to serve as judges or senior civil servants. 

(5) The members of the Bundeskartellamt may not own or 
manage any undertakings, nor may they be members of the 
management board or supervisory board of an undertaking, 
a cartel, or a business and trade association or professional 
organisation. 

§ 52 Publication of General Instructions 

Any general instructions given by the Federal Ministry of 
Economics and Technology to the Bundeskartellamt with 
regard to the issuance or non-issuance of decisions pursuant 
to this Act shall be published in the Federal Gazette. 

§ 53 Report on Activities 

(1) Every two years, the Bundeskartellamt shall publish 
a report on its activities and on the situation and devel-
opment in its field of responsibilities. The report shall 
include the general instructions given by the Federal 
Ministry of Economics and Technology pursuant to § 
52. The Bundeskartellamt shall also regularly publish its 
administrative principles. 

(2) The Federal Government shall without delay submit the 
report of the Bundeskartellamt to the Bundestag together 
with its opinion. 

(3) The Bundeskartellamt shall prepare a report on its 
monitoring activities under § 48(3) in agreement with the 
Bundesnetzagentur to the extent that aspects of regula-
tion of the distribution networks are concerned, and shall 
transmit the report to the Bundesnetzagentur.
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Part III - Proceedings and Legal Protection against Protracted Judicial Proceedings 

First Chapter - Administrative Matters 

I. Proceedings before the Competition Authorities 

§ 54 Institution of Proceedings; Parties 

(1) The competition authority shall, acting ex officio or 
upon application, institute proceedings. If so requested, the 
competition authority may ex officio institute proceedings 
for the protection of a complainant. 

(2) Parties to the proceedings before the competition 
authority are 

1. those who have applied for proceedings to be initiated; 

2. cartels, undertakings, business and trade associations or 
professional organisations against which the proceedings 
are directed; 

3. persons and associations of persons whose interests will 
be substantially affected by the decision and who, upon 
their application, have been admitted by the competition 
authority to the proceedings; the interests of consumer 
advice centres and other consumer associations supported 
by public funds are substantially affected also in cases in 
which the decision affects a wide range of consumers and 
in which therefore the interests of consumers in general are 
substantially affected. 

4. in the cases of § 37(1) nos 1 or 3, also the seller. 

(3) The Bundeskartellamt shall also be a party to proceed-
ings before the supreme Land authorities. 

§ 55 Preliminary Decision on Jurisdiction 

(1) If a party pleads that the competition authority lacks 
territorial or subject matter jurisdiction, the competition 
authority may issue a preliminary decision on the issue of 
jurisdiction. Such decision may be challenged independently 
by way of appeal; the appeal shall have suspensive effect.

(2) If a party fails to plead that the competition authority 
lacks territorial or subject matter jurisdiction, an appeal 
cannot be based upon the contention that the competition 
authority erroneously assumed it had jurisdiction. 

§ 56 Opportunity to Comment, Hearing 

(1) The competition authority shall give the parties an 
opportunity to state their case. 

(2) In appropriate cases, the competition authority may 
give representatives of the business sectors affected by the 
proceedings an opportunity to comment. 

(3) The competition authority may, upon application of a 
party or acting ex officio, hold a public hearing. The public 
shall be excluded from the hearing or from a part thereof if 
it is feared that public order, in particular state security, or 
important operating or business secrets may be endangered. 
In the cases of § 42 the Federal Ministry of Economics and 
Technology shall conduct a public hearing; with the consent 
of the parties a decision may be taken without a hearing. 

(4) §§ 45 and 46 of the German Administrative Procedure 
Act [Verwaltungsverfahrensgesetz] shall be applied. 

§ 57 Investigations, Evidence 

(1) The competition authority may conduct any investiga-
tions and collect any evidence required. 

(2) §§ 372(1), §§ 376, 377, 378, 380 to 387, 390, 395 to 
397, 398(1), §§ 401, 402, 404, 404a, 406 to 409, 411 to 
414 of the German Code of Civil Procedure shall apply 
mutatis mutandis to the gathering of evidence by inspection, 
testimony of witnesses and experts; detention may not be 
imposed. The Higher Regional Court [Oberlandesgericht] 
shall have jurisdiction over appeals. 

(3) The testimony of witnesses should be recorded, and the 
record signed by the investigating member of the competi-
tion authority and, if a recording clerk attends, also by the 
clerk. The record should indicate the place and the date of 
the hearing as well as the names of those who conducted 
it and of the parties. 

(4) The record shall be read to the witness or be presented 
to be read by the witness him/herself for his/her approval. 
The approval given shall be recorded and signed by the 
witness. If the signature is omitted, the reason for this shall 
be indicated. 

(5) The provisions of paragraphs 3 and 4 shall apply mutatis 
mutandis to the questioning of experts.

(6) The competition authority may request that the Local 
Court [Amtsgericht] administer the oath to witnesses if it 
considers such an oath to be necessary to obtain truthful 
testimony. The court shall decide whether the oath is 
required. 

§ 58 Seizure 

(1) The competition authority may seize objects which 
may be of importance as evidence in the investigation. The 
person affected by the seizure shall be informed thereof 
without delay. 

(2) If neither the person affected nor any relative of legal 
age was present at the seizure or if the person affected or, 
in his/her absence, a relative of legal age explicitly objected 
to the seizure, the competition authority shall seek judicial 
confirmation by the Local Court in the district of which 
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the competition authority has its seat within three days of 
the seizure. 

(3) The person affected may at any time request judicial 
review of the seizure. He/she shall be informed of this right. 
The court having jurisdiction under paragraph 2 shall rule 
on the request. 

(4) The court decision may be appealed. §§ 306 to 310 and 
311a of the German Code of Criminal Procedure shall 
apply mutatis mutandis. 

§ 59 Requests for Information 

(1) To the extent necessary to perform the functions assigned 
to the competition authority by this Act, the competition 
authority may, until its decisions enter into force: 

1. request from undertakings and associations of undertak-
ings the disclosure of information regarding their economic 
situation, as well as the surrender of documents; this shall 
also include general market surveys which serve the purpose 
of evaluating or analysing the conditions of competition 
or the market situation and are in the possession of the 
undertaking or the association of undertakings; 

2. request from undertakings and associations of undertak-
ings the disclosure of information on the economic situation 
of undertakings affiliated with them pursuant to § 36(2), as 
well as the surrender of documents of these undertakings, 
as far as this information is at their disposal or as far as 
existing legal relations enable them to obtain the requested 
information about the affiliated undertakings; 

3. inspect and examine business documents of undertakings 
and associations of undertakings on their premises during 
normal business hours. 

Sentence 1 nos1 and 3 shall apply mutatis mutandis to 
business and trade associations and professional organisa-
tions with respect to their activities, by-laws, decisions, as 
well as the number and names of the members affected 
by the decisions. The competition authority may prescribe 
the form in which the information referred to in sentences 
1 and 2 must be disclosed; in particular, it may stipulate 
that an online platform must be used to enter the required 
information.

(2) The owners of undertakings and their representa-
tives, and in the case of legal persons, corporations and 
associations without legal capacity the persons designated 
as representatives by law or statutes, shall be obliged to 
surrender the documents requested, disclose the requested 
information, render the business documents available for 
inspection and examination, and allow the examination of 
these business documents as well as access to offices and 
business premises. 

(3) Persons entrusted by the competition authority to carry 
out an examination may enter the offices of undertakings 
and associations of undertakings. The fundamental right 

under Article 13 of the German Basic Law [Grundgesetz] 
is restricted to this extent. 

(4) Searches may be conducted only by order of the Local 
Court judge of the district in which the competition 
authority has its seat. Searches are permissible if it is to 
be assumed that documents are located in the relevant 
premises which may be inspected and/or examined, and 
the surrender of which may be requested, by the competi-
tion authority pursuant to paragraph 1. The fundamental 
right to the inviolability of the home (Article 13(1) of the 
German Basic Law) is restricted to this extent. §§ 306 to 
310 and 311a of the German Code of Criminal Procedure 
shall apply mutatis mutandis to appeals from such orders. 
If there is imminent danger, the persons referred to in para-
graph 3 may conduct the necessary search during business 
hours without judicial order. A record of the search and its 
essential results shall be prepared on the spot, showing, if 
no judicial order was issued, also the facts which led to the 
assumption that there would be imminent danger. 

(5) § 55 of the German Code of Criminal Procedure shall 
apply mutatis mutandis to the person obliged to provide 
the information. 

(6) Requests for information made by the Federal Ministry 
of Economics and Technology or the supreme Land 
authority shall be made by written individual order, those 
of the Bundeskartellamt by decision. The legal basis, the 
subject matter and the purpose of the request shall be 
stated therein and an appropriate time limit shall be fixed 
for providing the information. 

(7) Examinations shall be ordered by the Federal Ministry of 
Economics and Technology or the supreme Land authority 
by written individual order, and by the Bundeskartellamt by 
decision made with the consent of its President. The order 
or decision shall state the time, the legal basis, the subject 
matter and the purpose of the examination. 

§ 60 Preliminary Injunctions 

The competition authority may issue preliminary injunc-
tions to regulate matterson a temporary basis until a final 
decision is taken on 

1. a decision pursuant to § 31b(3), § 40(2), § 41(3) or a 
revocation or modification of a clearance pursuant to § 
40(3a), 

2. an authorisation pursuant to § 42(1), its revocation or 
modification pursuant to § 42(2) sentence 2,

3. a decision pursuant to § 26(4), § 30(3) or § 34(1). 

§ 61 Completion of the Proceedings, Reasons for the 
Decision, Service 

(1) Decisions of the competition authority shall contain a 
statement of reasons and be served upon the parties together 
with advice as to the available legal remedies in accordance 
with the provisions of the German Act on Service in 
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Administrative Procedure [Verwaltungszustellungsgesetz]. 
§ 5(4) of the German Act on Service in Administrative 
Procedure and § 178(1) (2) of the German Code of Civil 
Procedure shall apply mutatis mutandis to undertakings 
and associations of undertakings as well as to contracting 
entities within the meaning of § 98. Decisions directed at 
undertakings with their registered seat outside the scope 
of application of this Act shall be served by the compe-
tition authority upon the person resident or domiciled 
in Germany who was named by the undertaking to the 
Bundeskartellamt as authorised to accept service. If the 
undertaking has not named any person authorised to accept 
service, the competition authority shall serve the decisions 
by way of publication in the Federal Gazette. 

(2) If proceedings are not completed by way of a decision 
served upon the parties pursuant to paragraph 1, the parties 
shall be informed in writing of the completion of the 
proceedings. 

§ 62 Publication of Decisions 

Decisions of the competition authority pursuant to § 30(3), 
§ 31b(3), §§ 32 to 32b and § 32d shall be published in 
the Federal Gazette. Decisions pursuant to § 32c may be 
published by the competition authority. 

II. Appeals 

§ 63 Admissibility; Jurisdiction 

(1) Decisions of the competition authority may be appealed. 
An appeal may be based also upon new facts and evidence. 

(2) The appeal may be filed by the parties to the proceedings 
before the competition authority (§ 54(2) and (3)). 

(3) An appeal may also be made if the competition authority 
fails to take a decision requested in an application and the 
applicant claims to be entitled to demand such a decision. 
If the competition authority without sufficient reason has 
failed to rule within a reasonable period of time on an 
application to take a decision, this shall also be deemed a 
failure to act. Failure to act shall in such a case be regarded 
as a rejection of the application.

 (4) Decisions on an appeal shall be made by the Higher 
Regional Court for the district in which the competition 
authority has its seat and, in the cases of §§ 35 to 42, by 
the Higher Regional Court for the district in which the 
Bundeskartellamt has its seat, also if the appeal is directed 
against a decision of the Federal Ministry of Economics and 
Technology. § 36 of the German Code of Civil Procedure 
shall apply mutatis mutandis. § 202 sentence 3 of the 
German Social Courts Act [Sozialgerichtsgesetz] shall apply 
to all disputes regarding decisions of the Bundeskartellamt 
relating to voluntary associations of health insurance funds 
under § 172a of the German Social Code, Book V. 

§ 64 Suspensive Effect 

(1) The appeal has suspensive effect insofar as the decision 
being appealed: 

1. (abolished) 

2. is a decision pursuant to § 26(4), § 30(3), § 31b(3), § 
32(2a) sentence 1, or § 34(1), or 

3. revokes or modifies an authorisation pursuant to § 42(2) 
sentence 2. 

(2) If an appeal is made against a decision to issue a prelimi-
nary injunction pursuant to § 60, the appellate court may 
order that the appealed decision or a part thereof shall enter 
into force only upon completion of the appeal proceedings 
or upon the furnishing of security. Such order may be 
repealed or amended at any time. 

(3) § 60 shall apply mutatis mutandis to proceedings before 
the appellate court. This shall not apply in the cases of § 65. 

§ 65 Order of Immediate Enforcement 

(1) In the cases of § 64(1), the competition authority may 
order the immediate enforcement of the decision if this is 
required by the public interest or by the prevailing interest 
of a party. 

(2) Orders under paragraph 1 may be issued already before 
the appeal is filed. 

(3) The appellate court may, upon application, entirely or 
partly restore the suspensive effect of the appeal if 

1. the conditions for issuing an order under paragraph 1 
were not satisfied or are no longer satisfied, or 

2. there are serious doubts as to the legality of the appealed 
decision, or 

3. the enforcement would result for the party concerned in 
undue hardship not justified by prevailing public interests. 

In cases where the appeal has no suspensive effect, the 
competition authority may suspend enforcement; such 
suspension should be made if the conditions of sentence 
1 no. 3 are satisfied. 

The appellate court may, upon application, order the suspen-
sive effect in full or in part if the conditions of sentence 1 
nos 2 or 3 are satisfied. If a third party has lodged an appeal 
against a decision pursuant to § 40(2), the application 
by the third party for an order pursuant to sentence 3 is 
only admissible if the third party claims that its rights are 
infringed by the decision. 

(4) An application under paragraph 3 sentences 1 or 3 
shall also be admissible prior to the appeal being lodged. 
The applicant shall substantiate the facts upon which 
the application is based. If the decision has already been 
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enforced at the time of the court ruling, the court may 
also order the enforcement measures to be lifted. Orders 
restoring or ordering the suspensive effect may be made 
contingent upon the furnishing of security or upon other 
conditions. They may also be limited in time. 

(5) Decisions on applications pursuant to paragraph 3 may 
be amended or repealed at any time. 

§ 66 Time Limits and Formal Requirements 

(1) The appeal shall be filed in writing within one month 
with the competition authority whose decision is being 
appealed. That period shall begin upon service of the deci-
sion of the competition authority. If, in the cases of § 36(1), 
an application is made for the issuance of an authorisation 
pursuant to § 42, the period for the appeal against the 
decision of the Bundeskartellamt shall begin upon service 
of the order issued by the Federal Ministry of Economics 
and Technology. Receipt of the appeal by the appellate court 
within the time limit shall be sufficient. 

(2) If no decision is taken on an application (§ 63(3) 
sentence 2), the appeal shall not be subject to any time limit. 

(3) The appeal shall include a statement of reasons to be 
filed within two months from the service of the decision 
being appealed. In the case of paragraph 1 sentence 3, the 
time limit shall begin upon service of the decision issued 
by the Federal Ministry of Economics and Technology. 
If such decision is appealed, the time limit shall begin to 
run upon the prohibition becoming unappealable. In the 
case of paragraph 2, the time limit is one month; it shall 
begin upon the filing of the appeal. The time limit may, 
upon application, be extended by the presiding judge of 
the appellate court. 

(4) The statement of reasons for the appeal shall contain 

1. a statement as to the extent to which the decision is being 
appealed and its modification or revocation is being sought, 

2. details of the facts and evidence on which the appeal is 
based. 

(5) The appeal and the statement of reasons for the appeal 
must be signed by a lawyer admitted to practise before 
a German court; this shall not apply to appeals by the 
competition authorities.

§ 67 Parties to the Appeal Proceedings 

(1) The following are parties to the proceedings before the 
appellate court: 

1. the appellant, 

2. the competition authority whose decision is being 
appealed, 

3. persons and associations of persons whose interests 
are substantially affected by the decision and who, upon 

their application, have been admitted by the competition 
authority to the proceedings. 

(2) If an appeal is directed against a decision issued by a 
supreme Land authority, the Bundeskartellamt shall also 
be a party to the proceedings. 

§ 68 Mandatory Representation by Lawyers 

In proceedings before the appellate court, the parties must 
be represented by a lawyer admitted to practise before a 
German court. The competition authority may be repre-
sented by a member of the authority. 

§ 69 Hearing 

(1) The appellate court shall decide on the appeal on the 
basis of a hearing; with the consent of the parties, a decision 
may be taken without a hearing. 

(2) If the parties, despite having been summoned in time, 
do not appear at the hearing or are not duly represented, 
the case may nevertheless be heard and decided. 

§ 70 Principle of Investigation 

(1) The appellate court shall, acting ex officio, investigate 
the facts. 

(2) The presiding judge shall endeavour to have formal 
defects eliminated, unclear motions explained, relevant 
motions made, insufficient factual information completed, 
and all declarations essential for ascertaining and assessing 
the facts made. 

(3) The appellate court may direct the parties to file state-
ments within a specified time on issues requiring clarifica-
tion, to specify evidence, and to submit documents as well as 
other evidence in their possession. In the event of failure to 
observe the time limit, a decision may be made on the basis 
of the established facts without consideration of evidence 
which has not been produced.

(4) If a request pursuant to § 59(6) or an order pursuant 
to § 59(7) is challenged by way of appeal, the competition 
authority shall substantiate the factual aspects. § 294(1) of 
the German Code of Civil Procedure shall be applicable. No 
substantiation shall be required insofar as § 20 presupposes 
that small or medium-sized enterprises are dependent on 
undertakings in such a way that sufficient or reasonable 
alternatives of switching to other undertakings do not exist. 

§ 71 Decision on the Appeal 

(1) The appellate court shall decide by decree on the basis 
of its conclusions freely reached from the overall results 
of the proceedings. The decree may be based only on facts 
and evidence on which the parties had an opportunity 
to comment. The appellate court may depart from this 
requirement insofar as, for important reasons, in particular 
to protect business or trade secrets, third parties admitted 
to the proceedings were not allowed to inspect the files, 
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and the content of the files was not part of the plead-
ings for these reasons. This shall not apply to such third 
parties admitted to the proceedings who are involved in the 
disputed legal relationship in such a way that the decision 
can only be made uniformly also in relation to them. 

(2) If the appellate court holds the decision of the competi-
tion authority to be inadmissible or unfounded, it shall 
reverse the decision. If meanwhile the decision has been 
withdrawn or otherwise become moot, the appellate court 
shall declare, upon application, that the decision of the 
competition authority was inadmissible or unfounded, 
provided the appellant has a legitimate interest in such a 
declaration. 

(3) If a decision pursuant to §§ 32 to 32b or § 32d has 
become moot because of a subsequent change of the factual 
situation or for other reasons, the appellate court shall 
decree, upon application, whether, to what extent and up 
to what time the decision was well founded. 

(4) If the appellate court holds the refusal or failure to 
issue the decision to be inadmissible or unfounded, it shall 
decree the obligation of the competition authority to issue 
the decision applied for. 

(5) The decision shall also be inadmissible or unfounded 
if the competition authority has improperly exercised its 
discretionary powers, in particular if it has exceeded the 
statutory limits of its discretionary powers or if it has exer-
cised its discretion in a manner violating the purpose and 
intent of this Act. The evaluation of the general economic 
situation and trends by the competition authority shall not 
be subject to review by the court. 

(6) The decree shall contain a statement of reasons and 
be served upon the parties together with advice as to the 
available legal remedies. 

§ 71a Relief in Case of Violation of the Right to be 
Heard 

(1) Upon objection of a party aggrieved by a court decision, 
the proceedings shall be continued if

1. an appeal or other legal remedy against the decision is 
not available, and 

2. the court has violated the party’s right to be heard in a 
manner which is relevant to the decision of the case. 

An objection is not permissible against a decision preceding 
the final decision. 

(2) The objection shall be raised within two weeks from 
obtaining knowledge of the violation of the right to be 
heard; the time at which knowledge was obtained shall be 
credibly demonstrated. After the expiration of one year from 
the announcement of the appealed decision, the objection 
may no longer be raised. Decisions which are communicated 
informally are deemed to be announced by the third day 
after their posting. The objection shall be made in writing 

or shall be recorded by the clerk of the court the decision of 
which is appealed. The objection must indicate the decision 
being appealed and show that the conditions mentioned in 
paragraph 1 sentence 1 no. 2 are satisfied. 

(3) The other parties shall, to the extent necessary, be given 
an opportunity to comment. 

(4) If the objection is not permissible or has not been raised 
in accordance with the legal form or time limit, it shall be 
dismissed as inadmissible. If the objection is unfounded, 
the court shall reject it. The decision is taken by way of 
a final and non-appealable decree. The decree should be 
accompanied by a brief statement of reasons. 

(5) If the objection is founded, the court shall grant relief 
by continuing the proceedings as far as required by the 
objection. The proceedings shall be relegated to the state 
at which they were at the end of the court hearing. In the 
case of written proceedings, the end of the hearing shall be 
replaced by the point in time up to which documents may 
be submitted. § 343 of the German Code of Civil Procedure 
shall apply as regards the judicial pronouncement. 

(6) § 149(1) sentence 2 of the German Code of 
Administrative Procedure shall apply mutatis mutandis. 

§ 72 Access to Files 

(1) The parties referred to in § 67(1) nos 1 and 2 and § 67(2) 
may access the court files and may obtain executed copies, 
excerpts and transcripts at their own expense from the court 
clerk. § 299(3) of the German Code of Civil Procedure shall 
apply mutatis mutandis. 

(2) Access to preparatory files, supplementary files, expert 
opinions and other information shall be permissible only 
with the consent of the entities to which the files belong or 
which have obtained the respective statement. The competi-
tion authority shall refuse to grant access to its records if 
this is necessary for important reasons, in particular to 
protect operating or business secrets. If access is refused or 
impermissible, the decision may be based on such records 
only to the extent that their content formed part of the 
pleadings. The appellate court may, after hearing the person 
affected by such disclosure, order by decree the disclosure 
of facts or evidence, the 

confidentiality of which is demanded for important reasons, 
in particular to protect operating or business secrets, to 
the extent that such facts or evidence are relevant for 
the decision, there is no other way to ascertain the facts 
and, considering all circumstances of the particular case, 
the significance of the matter in protecting competition 
outweighs the interests of the person affected in main-
taining confidentiality. The decree shall contain a statement 
of reasons. In proceedings pursuant to sentence 4, the person 
affected need not be represented by a lawyer. 

(3) The appellate court may grant the parties referred to in 
§ 67(1) no. 3 access to files to the same extent, having heard 
those to whom the files belong. 
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§ 73 Application of the Provisions of the German 
Courts Constitution Act and the German Code of 
Civil Procedure 

Unless otherwise provided for herein, the following provi-
sions shall apply mutatis mutandis to proceedings before 
the appellate court: 

1. the provisions in §§ 169 to 201 of the German Courts 
Constitution Act [Gerichtsverfassungsgesetz] regarding 
admission of the public to proceedings, maintenance of 
order in court, the official court language, judicial delibera-
tion and voting as well as legal protection against excessively 
long judicial proceedings; 

2. the provisions of the German Code of Civil Procedure 
regarding the exclusion or challenge of a judge, representa-
tion and assistance in court, service of process ex officio, 
summons, dates of hearings and time limits, orders for 
the appearance in person of the parties, joining of several 
proceedings, taking of testimony of witnesses and experts 
and any other procedures for gathering evidence, and 
reinstatement of prior conditions where a time limit has 
not been complied with. 

III. Appeal on Points of Law 

§ 74 Leave to Appeal, Absolute Reasons for Appeal 

(1) Appeals on points of law to the Federal Court of Justice 
[Bundesgerichtshof ] from decrees issued by the Higher 
Regional Courts shall be admissible if the Higher Regional 
Court grants leave to appeal on points of law. § 202 sentence 
3 of the German Social Courts Act shall apply to all deci-
sions of a Higher Social Court [Landessozialgericht] 
in disputes regarding voluntary associations of health 
insurance funds under §172a of the German Social Code, 
Book V. 

(2) Leave to appeal on points of law shall be granted if 

1. a legal issue of fundamental importance is to be decided, 
or 

2. a decision by the Federal Court of Justice is necessary to 
develop the law or to ensure uniform court practice.

(3) The decision of the Higher Regional Court shall state 
whether leave to appeal on points of law is granted or not. 
If leave to appeal is refused, the reasons shall be given. 

(4) No leave to appeal on points of law against a decision 
of an appellate court shall be required if the appeal is based 
on, and objects to, one of the following procedural defects: 

1. if the court that rendered the decision was not duly 
constituted, 

2. if a judge participating in the decision was excluded by 
law from the exercise of judicial functions or was success-
fully challenged on grounds of prejudice, 

3. if a party was denied its right to be heard, 

4. if a party to the proceedings was not represented in 
accordance with the provisions of the law, unless such 
party consented explicitly or implicitly to the conduct of 
the proceedings, 

5. if the decision was made on the basis of a hearing at which 
the provisions regarding the admission of the public to the 
proceedings were violated, or 

6. if the decision does not contain a statement of reasons. 

§ 75 Appeal against Refusal to Grant Leave 

(1) The refusal to grant leave to appeal on points of law 
may be challenged separately by way of an appeal against 
refusal to grant leave. 

(2) The decision on the appeal against a refusal to grant 
leave shall be made by the Federal Court of Justice by decree 
which shall contain a statement of reasons. The decree may 
be issued without a hearing. 

(3) The appeal against refusal to grant leave shall be filed in 
writing with the Higher Regional Court within one month. 
The time period shall begin upon service of the decision 
being appealed. 

(4) § 64(1) and (2), § 66(3), (4) no.1 and (5), §§ 67, 68, 
72 and 73 (2) of this Act as well as §§ 192 to 201 of the 
German Courts Constitution Act regarding the deliberation 
and voting of the court and on legal protection against 
protracted judicial proceedings shall apply mutatis mutandis 
to the appeal against a refusal to grant leave. The appellate 
court shall be competent to issue preliminary injunctions. 

(5) If leave to appeal on points of law is refused, the deci-
sion of the Higher Regional Court shall become final and 
binding upon service of the decree of the Federal Court of 
Justice. If leave to appeal on points of law is granted, the 
time period for filing the appeal shall begin upon service 
of the decree of the Federal Court of Justice.

§ 76 Right to Appeal, Formal Requirements and Time 
Limits 

(1) The competition authority as well as the parties to the 
appeal proceedings shall be entitled to file an appeal on 
points of law. 

(2) The appeal on points of law may be based only on the 
contention that the decision rests upon a violation of the 
law; §§ 546, 547 of the German Code of Civil Procedure 
shall apply mutatis mutandis. The appeal on points of law 
cannot be based upon the contention that the competition 
authority erroneously and in breach of § 48 assumed it had 
jurisdiction. 

(3) The appeal on points of law shall be filed in writing 
with the Higher Regional Court within one month. The 
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time period shall begin upon service of the decision being 
appealed. 

(4) The Federal Court of Justice shall be bound by the find-
ings of fact in the decision being appealed unless admissible 
and well-founded reasons for an appeal on points of law 
have been put forth in respect of these findings. 

(5) As for other matters, § 64(1) and (2), § 66(3), (4) no.1 
and (5), §§ 67 to 69, 71 to 73 shall apply mutatis mutandis 
to appeals on points of law. The appellate court shall be 
competent to issue preliminary injunctions. 

IV. Common Provisions 

§ 77 Capacity to Participate in the Proceedings 

In addition to natural and legal persons, associations of 
persons without legal capacity shall have the capacity to 
participate in proceedings before the competition authority, 
in appeal proceedings and in appeal proceedings on points 
of law. 

§ 78 Apportionment and Taxation of Costs 

In appeal proceedings and in appeal proceedings on points 
of law, the court may order that the costs necessary for 
duly pursuing the matter shall be reimbursed, in whole 
or in part, by one of the parties if equity so requires. If a 
party caused costs incurred due to an unfounded appeal or 
by gross fault, the costs shall be imposed upon that party. 
As for other matters, the provisions of the German Code 
of Civil Procedure regarding the taxation of costs and the 
enforcement of court decisions allocating costs shall apply 
mutatis mutandis.

§ 78a Electronic Transmission of Documents 

In appeal proceedings and in appeal proceedings on points 
of law, § 130a(1) and (3) as well as § 133(1) sentence 2 of 
the German Code of Civil Procedure shall apply mutatis 
mutandis, provided that the parties pursuant to § 67 may 
use electronic legal communication services. The Federal 
Government and the Land governments shall determine, 
by way of an ordinance, the time from which electronic 
documents may be submitted to the courts and the format 
suitable for the processing thereof. The Land governments 
may delegate their powers in this regard, by way of an 
ordinance, to the Land judicial administrations. The permis-
sibility of the electronic form may be restricted to individual 
courts or proceedings. 

§ 79 Ordinances 

The details of the proceedings before the competition 
authority shall be determined by the Federal Government 
by ordinance requiring the approval of the Bundesrat. 

§ 80 Chargeable Acts 

(1) In proceedings before the competition authority, costs 
(fees and expenses) shall be imposed to cover administrative 

effort. The following acts shall be subject to fees (chargeable 
acts): 

1. notifications pursuant to § 31a(1) and § 39(1); in concen-
trations referred to the Bundeskartellamt by the European 
Commission, the application for referral submitted to 
the European Commission or the notification filed with 
the European Commission shall be deemed equal to the 
notification pursuant to § 39(1); 

2. official acts on the basis of §§ 26, 30(3), § 31b(3), §§ 32 
to 32d, § 34 – also in conjunction with §§ 50 to 50b –, §§ 
36, 39, 40, 41, 42 and 60; 

3. any discontinuation of the divestiture proceedings 
pursuant to § 41(3); 

4. the issue of certified copies from the files of the competi-
tion authority. 

The costs of publications, of public notices and of additional 
executed copies, duplicates and excerpts, as well as the 
contributions to be paid due to the analogous application of 
the German Judicial Remuneration and Compensation Act 
[ Justizvergütungs- und -entschädigungsgesetz] shall also 
be charged as expenditures. The fee for the notification of a 
concentration pursuant to § 39(1) shall be credited against 
the fees for the clearance or prohibition of a concentration 
pursuant to § 36(1). 

(2) The amount of the fees shall be determined according 
to the personnel and material expenses of the competition 
authority, taking into account the economic significance of 
the subject matter of the chargeable act. However, the fee 
rates shall not exceed 

1. EUR 50,000 in the cases of §§ 36, 39, 40, 41(3) and (4) 
and § 42;

2. EUR 25,000 in the cases of § 31b(3), §§ 32 and 32b(1) 
as well as §§ 32c, 32d, 34 and 41(2) sentences 1 and 2; 

3. (abolished) 

4. EUR 5,000 in the cases of § 26(1) and (2), § 30(3) and 
§ 31a (1); 

5. EUR 17.50 for the issue of certified copies (paragraph 
1 sentence 2 no. 4); 

6. a) in the cases of § 40(3a), also in conjunction with 
§ 41(2) sentence 3 and § 42(2) sentence 2, the amount 
charged for the clearance, exemption or authorisation; 

b) EUR 250 for decisions relating to agreements or deci-
sions of the kind described in § 28(1); 

c) in the cases of § 26(4), the amount for the decision 
pursuant to § 26(1) no. 4; 
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d) in the cases of §§ 32a and 60, one fifth of the fee in the 
main proceedings. 

If the personnel and material expenses of the competition 
authority are unusually high in a particular case, taking 
into account the economic importance of the chargeable 
act concerned, the fee may be increased up to twice its 
amount. For reasons of equity, the fee determined according 
to sentences 1 to 3 may be reduced to a minimum of one 
tenth of its amount. 

(3) As regards payment for several similar official acts or 
similar notifications by the same person liable to pay the 
fee, provision may be made for lump-sum fee rates which 
allow for the minor extent of administrative effort involved. 

(4) Fees shall not be charged 

1. for oral and written information and suggestions; 

2. if they would not have arisen had the matter been handled 
correctly; 

3. in the cases of § 42 if the preceding decision of the 
Bundeskartellamt pursuant to § 36(1) or § 41(3) has been 
reversed. 

(5) If an application is withdrawn before a decision is made 
thereon, one half of the fee shall be paid. The same shall 
apply if an application is withdrawn within three months 
from its receipt by the competition authority. 

(6) The person liable to pay the costs shall be 

1. in the cases of paragraph 1 sentence 2 no. 1, whoever 
has submitted a notification or an application for referral; 

2. in the cases of paragraph 1 sentence 2 no. 2, whoever 
has, by making an application or a notification, caused the 
competition authority to act, or the person against whom 
the competition authority has issued a decision; 

3. in the cases of paragraph 1 sentence 2 no. 3, whoever 
was required to make the notification pursuant to § 39(2); 

4. in the cases of paragraph 1 sentence 2 no. 4, whoever 
caused the copies to be made.

Liable to pay the costs shall also be whoever, by declaration 
made before the competition authority or communicated 
to it, assumed the obligation to pay the costs, or is liable 
by virtue of the law for the cost owed by another person. 
Several debtors shall be jointly and severally liable. 

(7) The claim to payment of fees shall become statute-barred 
four years after the setting of the fees. The claim to reim-
bursement of disbursements shall become statute-barred 
four years after they have arisen. 

(8) The Federal Government is authorised to regulate, by 
way of an ordinance which requires the approval of the 

Bundesrat, the fee rates and the collection of the fees from 
persons liable to pay fees under the provisions in paragraphs 
1 to 6, as well as the reimbursement of disbursements 
pursuant to paragraph 1 sentence 3. For this purpose, it 
may also issue provisions which concern the exemption of 
legal persons under public law from costs, the statute of 
limitations, and the collection of costs. 

(9) The Federal Government shall regulate, by way of an 
ordinance requiring the approval of the Bundesrat, the 
details of reimbursement of the costs incurred in proceed-
ings before the competition authority in accordance with 
the principles of § 78. 

Second Chapter - Administrative Fine 
Proceedings 

§ 81 Provisions Concerning Administrative Fines 

(1) An administrative offence is committed by whoever 
violates the Treaty on the Functioning of the European 
Union in the version published on 9 May 2008 (OJ No. C 
115 of 9 May 2008, p. 47), by intentionally or negligently 

1. reaching an agreement, making a decision or engaging in 
concerted practices contrary to Article 101(1) or 

2. abusing a dominant position contrary to Article 102 
sentence 1. 

(2) An administrative offence is committed by whoever 
intentionally or negligently 

1. violates a provision in §§ 1, 19, 20(1) to (3) sentence 
1 or 20(5), § 21(3) or (4), § 29 sentence 1 or § 41(1) 
sentence 1 concerning the prohibition of an agreement 
referred to therein, of a decision referred to therein, of a 
concerted practice, of an abuse of a dominant position, a 
market position or of superior market power, of an unfair 
hindrance or differential treatment, of the refusal to admit 
an undertaking, of the exercise of coercion, the infliction 
of an economic disadvantage or the implementation of a 
concentration, 

2. acts contrary to an enforceable order issued pursuant to

a) § 30(3), § 31b(3) nos 1 and 3, § 32(1), § 32a(1), § 32b(1) 
sentence 1 or § 41(4) no. 2, also in conjunction with § 40(3a) 
sentence 2, also in conjunction with § 41(2) sentence 3 or 
§ 42(2) sentence 2, or § 60 or 

b) § 39(5) or 

c) § 47d(1) sentence 2 in conjunction with an ordinance 
pursuant to § 47f no. 1 or 

d) § 47d(1) sentence 5 first half of the sentence in conjunc-
tion with an ordinance pursuant to § 47f(2), 

3. contrary to § 39(1), fails to file a notification correctly 
or completely, 
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4. contrary to § 39(6), fails to file a notice or to file a notice 
correctly or completely or in time, 

5. acts contrary to an enforceable obligation pursuant to § 
40(3) sentence 1 or § 42(2) sentence 1, 

5a. acts contrary to an ordinance pursuant to § 47f no. 3(a), 
(b) or (c) or an enforceable order based on such ordinance, 
to the extent that the ordinance refers to this fine provision 
for a specific offence, 

5b. contrary to § 47k(2) sentence 1, also in conjunction 
with sentence 2 and in each case in conjunction with an 
ordinance pursuant to § 47k(8) sentence 1 nos 1 or 2, fails 
to communicate any of the changes referred to in § 47k(2) 
sentence 1 or to communicate such change correctly or 
completely or in time, or 

6. contrary to § 59(2), also in conjunction with § 47d(1) 
sentence 1 or § 47k(7), fails to provide information or to 
provide information correctly, completely or in time, fails to 
surrender documents or to surrender documents completely 
or in time, fails to present business documents for the 
purpose of inspection and examination or to present them 
completely or in time, or does not tolerate the examination 
of such business documents or access to offices and business 
premises, or 

7. contrary to § 81a(1) sentence 1, fails to provide informa-
tion or to provide information correctly, completely or 
in time, or fails to surrender documents or to surrender 
documents correctly, completely or in time. 

(3) An administrative offence is committed by whoever 

1. contrary to § 21(1), requests a refusal to supply or 
purchase, 

2. contrary to § 21(2), threatens or causes a disadvantage or 
promises or grants an advantage, or 

3. contrary to § 24(4) sentence 3 or § 39(3) sentence 5, gives 
or uses information. 

(4) In the cases of paragraph 1, paragraph 2 no. 1, no. 2 
(a) and no. 5 and paragraph 3, the administrative offence 
may be punished by a fine of up to EUR 1 million. Beyond 
sentence 1, a 

higher fine may be imposed on an undertaking or an 
association of undertakings; the fine must not exceed 
10 percent of the total turnover of such undertaking or 
association of undertakings achieved in the business year 
preceding the decision of the authority. Calculation of the 
total turnover must be based on the turnover achieved 
worldwide by all natural and legal persons operating as a 
single economic entity. The amount of the total turnover 
may be estimated. In all other cases, the administrative 
offence may be punished by a fine of up to EUR 100,000. 
In fixing the amount of the fine, regard shall be had both to 
the gravity and to the duration of the infringement. 

(5) § 17(4) of the German Administrative Offences 
Act shall be applied to the setting of the fine, with the 
proviso that the economic benefit which was derived from 
the administrative offence may be disgorged by the fine 
pursuant to paragraph 4. If the fine is imposed for reasons 
of punishment only, this must be taken into account in 
setting the amount of the fine. 

(6) Interest is payable on fines imposed on legal persons 
and associations of persons by way of an order imposing an 
administrative fine; fines bear interest as of two weeks after 
service of the order imposing the fine. § 288(1) sentence 2 
and § 289 sentence 1 of the German Civil Code shall apply 
mutatis mutandis. 

(7) The Bundeskartellamt may lay down general administra-
tive principles on the exercise of its discretionary powers in 
determining the fine, in particular in setting the amount of 
the fine, and also with regard to its cooperation with foreign 
competition authorities. 

(8) Proceedings for administrative offences as defined in 
paragraphs 1 to 3 shall become statute-barred in accordance 
with the provisions of the German Administrative Offences 
Act also if the offence is committed by dissemination 
of printed material. Administrative offences as defined 
in paragraph 1, paragraph 2 no. 1 and paragraph 3 shall 
become statue-barred after five years. 

(9) Where the European Commission or the competi-
tion authorities of other Member States of the European 
Union, acting upon a complaint or ex officio, are engaged 
in proceedings for an infringement of Articles 101 or 102 
of the Treaty on the Functioning of the European Union 
against the same agreement, the same decision or the same 
practice as the competition authority, the limitation period 
for administrative offences pursuant to paragraph 1 shall 
be interrupted by all acts of these competition authorities 
which correspond to acts under § 33(1) of the German 
Administrative Offences Act. 

(10) The administrative authorities within the meaning 
of § 36(1) no. 1 of the German Administrative Offences 
Act shall be 

1. the Bundesnetzagentur as the market transparency unit 
for electricity and gas for administrative offences under 
paragraph 2 no. 2 lit. c and d, no. 5a and no. 6 in cases of 
violation of § 47d(1) sentence 1 in conjunction with § 59(2),

2. the Bundeskartellamt as the market transparency unit for 
fuels for administrative offences under paragraph 2 no. 5b 
and no. 6 in cases of violation of § 47k(7) in conjunction 
with § 59(2), and 

3. in all other cases referred to in paragraphs 1, 2 and 3 the 
Bundeskartellamt and the highest-ranking Land authority 
competent under the applicable laws of the respective Land, 
each for their own area of competence. 
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§ 81a Disclosure Duties 

(1) Where the imposition of a fine against a legal person or 
association of persons is considered under § 81(4) sentences 
2 and 3, the legal person or association of persons is required 
under § 81 (10) to disclose, upon demand, the following 
information to the administrative authority: 

1. total turnover of the undertaking or association of 
undertakings for the financial year that presumably was or 
is likely to be relevant for the authority’s decision under § 
81(4) sentence 2, and for the five preceding financial years, 

2. the turnover of the undertaking or association of under-
takings generated within a defined or definable period 
with all customers or products, with specific customers 
or products, or with customers or products that can be 
determined by abstract criteria, 

and to surrender documents. § 81(4) sentence 3 shall 
apply to the calculation of turnover and total turnover. In 
this context, § 136(1) sentence 2 and § 163a(3) and (4) of 
the German Code of Criminal Procedure shall not apply 
mutatis mutandis. 

(2) Paragraph 1 shall apply mutatis mutandis to a disclosure 
of information or surrender of documents to the court. 

(3) Individuals acting on behalf of the legal person or 
association of persons may refuse to answer questions if 
the answers would expose them personally or a relative 
as specified in § 52(1) of the German Code of Criminal 
Procedure to the risk of being prosecuted for a criminal or 
administrative offence; the individual acting on behalf of 
the legal person or association of persons must be informed 
hereof. § 56 of the German Code of Criminal Procedure 
shall apply mutatis mutandis. Sentences 1 and 2 shall apply 
mutatis mutandis to a surrender of documents. 

§ 82 Jurisdiction in Proceedings for the Imposition 
of an Administrative Fine against a Legal Person or 
Association of Persons 

The competition authority shall be exclusively competent 
in proceedings for the imposition of an administrative fine 
against a legal person or association of persons (§ 30 of the 
German Administrative Offences Act) in cases arising from 

1. a criminal offence which also fulfils the elements of § 81 
(1), (2) no. 1 and (3), or

2. an intentional or negligent administrative offence 
pursuant to § 130 of the German Administrative Offences 
Act, where a punishable breach of duty also fulfils the 
elements of § 81(1), (2) no. 1 and (3). 

This shall not apply if the proceedings pursuant to § 30 of 
the German Administrative Offences Act are referred to 
the public prosecutor by the authority. 

§ 82a Competences and Jurisdiction in Judicial 
Proceedings Concerning Administrative Fines 

(1) In judicial proceedings concerning administrative fines, 
the representative of the competition authority may be 
allowed to address questions to parties, witnesses and 
experts. 

(2) If the Bundeskartellamt has acted as the administrative 
authority in the preliminary proceedings, the enforcement 
of the administrative fine and of the amount of money 
the forfeit of which has been ordered shall be made by 
the Bundeskartellamt as the law enforcement authority, 
pursuant to the provisions on the enforcement of adminis-
trative fines, on the basis of a certified copy of the operative 
part of the judgment to be issued by the clerk of the court 
and endowed with the certificate of enforceability. The 
administrative fines and amounts of money the forfeit of 
which has been ordered shall accrue to the German Federal 
Treasury [Bundeskasse], which also bears the costs imposed 
on the State Treasury [Staatskasse]. 

§ 83 Jurisdiction of the Higher Regional Court in 
Judicial Proceedings 

(1) The Higher Regional Court in whose district the 
competent competition authority has its seat shall decide 
in judicial proceedings concerning an administrative offence 
pursuant to § 81; it shall also decide on an application 
for judicial review (§ 62 of the German Administrative 
Offences Act) in the cases of § 52(2) sentence 3 and § 69(1) 
sentence 2 of the German Administrative Offences Act. § 
140(1) no. 1 of the German Code of Criminal Procedure 
in conjunction with § 46(1) of the German Administrative 
Offences Act shall not be applicable. 

(2) The decisions of the Higher Regional Court shall be 
made by three members including the presiding member. 

§ 84 Appeal to the Federal Court of Justice on Points 
of Law 

The Federal Court of Justice shall decide on appeals on 
points of law (§ 79 of the German Administrative Offences 
Act). If the decision being appealed is set aside without a 
decision being taken on the merits of the case, the Federal 
Court of Justice shall refer the case back to the Higher 
Regional Court whose decision is being reversed.

§ 85 Proceedings for Revision of an Order Imposing 
an Administrative Fine 

Proceedings for revision of an order of the competition 
authority imposing an administrative fine (§ 85(4) of the 
German Administrative Offences Act) shall be decided by 
the court having jurisdiction pursuant to § 83. 

§ 86 Court Decisions Concerning Enforcement 

The court decisions which become necessary for enforce-
ment (§ 104 of the German Administrative Offences Act) 
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shall be made by the court having jurisdiction pursuant 
to § 83. 

Third Chapter - Enforcement 

§ 86a Enforcement 

The competition authority may enforce its orders pursuant 
to the provisions applying to the enforcement of administra-
tive measures. The amount of the penalty payment shall be 
at least EUR 1,000 and shall not exceed EUR 10 million. 

Fourth Chapter - Civil Actions 

§ 87 Exclusive Jurisdiction of the Regional Courts 

Regardless of the value of the matter in dispute, the Regional 
Courts [Landgerichte] shall have exclusive jurisdiction in 
civil actions concerning the application of this Act, of 
Articles 101 or 102 of the Treaty on the Functioning of the 
European Union or of Articles 53 or 54 of the Agreement 
on the European Economic Area. Sentence 1 shall apply 
also if the decision in a civil action depends, in whole or 
in part, on a decision to be taken pursuant to this Act, or 
on the applicability of Articles 101 or 102 of the Treaty on 
the Functioning of the European Union or of Articles 53 
or 54 of the Agreement on the European Economic Area. 

§ 88 Joining of Actions 

An action under § 87(1)[sic] may be joined with an action 
based on another cause if the other cause has a legal or 
direct economic connection with the claim to be asserted 
before the court 

having jurisdiction pursuant to § 87; this shall apply also 
if another court has exclusive jurisdiction over the other 
cause of action. 

§ 89 Jurisdiction of one Regional Court for Several 
Court Districts 

(1) The Land governments are authorised to refer, by way 
of an ordinance, civil actions for which the Regional Courts 
have exclusive jurisdiction pursuant to § 87 to one Regional 
Court for the districts of several Regional Courts if such 
centralisation serves the administration of justice in cartel 
matters, in particular to ensure the uniformity of court 
practice. The Land governments may delegate their powers 
in this regard to their judicial administrations. 

(2) The jurisdiction of one Regional Court for individual 
districts or for the entire territory of several Länder may be 
established by treaties between the Länder. 

(3) The parties may be represented before the courts referred 
to in paragraphs 1 and 2 also by lawyers admitted to practice 
before the court which, in the absence of paragraphs 1 and 
2, would have jurisdiction over the legal action. 

§ 89a Adjustment of the Value in Dispute 

(1) If, within a legal action in which a claim pursuant to 
§§ 33 or 34a is asserted, a party satisfies the court that its 
economic situation would be seriously jeopardised if it had 
to bear the costs of litigation calculated on the basis of 
the full value in dispute, the court may, upon such party’s 
application, order the obligation of this party to pay the 
court fees to be assessed on the basis of a part of the value 
in dispute which is adjusted to its economic situation. The 
court may make its order contingent on the party credibly 
demonstrating that the costs of litigation to be borne by 
it are not directly or indirectly assumed by a third party. 
The order entails that the benefiting party also has to pay 
its lawyer’s fees only according to the adjusted part of the 
value in dispute. Where costs of litigation are imposed upon 
or assumed by the benefiting party, it shall reimburse the 
opposing party for paid court fees and the fees of its lawyer 
only on the basis of the adjusted value in dispute. Where 
the extra-judicial costs are imposed upon or assumed by 
the opposing party, the lawyer of the benefiting party may 
recover his fees from the opposing party according to the 
value in dispute applying to the opposing party. 

(2) The application pursuant to paragraph 1 may be declared 
for the record of the registry of the court. It shall be made 
prior to the trial of the case on its merits. Thereafter the 
request shall only be admissible if the assumed or specified 
value in dispute is subsequently raised by the court. The 
opposing party shall be heard prior to the decision on the 
application.

Fifth Chapter - Common Provisions 

§ 90 Information of and Participation by the 
Competition Authorities 

(1) The Bundeskartellamt shall be informed by the court 
of all legal actions pursuant to § 87(1)[sic]. The court shall, 
upon demand, transmit to the Bundeskartellamt copies of 
all briefs, records, orders and decisions. Sentences 1 and 2 
shall apply mutatis mutandis in other legal actions which 
concern the application of Articles 101 and 102 of the 
Treaty on the Functioning of the European Union. 

(2) The President of the Bundeskartellamt may, if he 
considers it to be appropriate to protect the public interest, 
appoint from among the members of the Bundeskartellamt 
a representative authorised to submit written statements 
to the court, to point out facts and evidence, attend hear-
ings, present arguments and address questions to parties, 
witnesses and experts in such hearings. Written statements 
made by the representative shall be communicated to the 
parties by the court. 

(3) If the significance of the legal action does not extend 
beyond the territory of a Land, the supreme Land authority 
shall take the place of the Bundeskartellamt for the purposes 
of paragraph 1 sentence 2 and paragraph 2. 
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(4) Paragraphs 1 and 2 shall apply mutatis mutandis to legal 
actions which have as their subject matter the enforcement 
of a price set pursuant to § 30 against a purchaser bound 
thereby or against another undertaking. 

§ 90a Cooperation of the Courts with the European 
Commission and the Competition Authorities 

(1) In all judicial proceedings where Articles 101 or 102 
of the Treaty on the Functioning of the European Union 
are applied the court shall, without undue delay after 
serving the decision on the parties, forward a duplicate 
of any decision to the European Commission via the 
Bundeskartellamt. The Bundeskartellamt may transmit to 
the European Commission the documents which it has 
obtained pursuant to § 90(1) sentence 2. 

(2) In proceedings pursuant to paragraph 1, the European 
Commission may, acting on its own initiative, submit written 
observations to the court. In case of a request pursuant to 
Art. 15(3) sentence 5 of Council Regulation (EC) No 
1/2003, the court shall provide the European Commission 
with all documents necessary for the assessment of the 
case. The court shall provide the Bundeskartellamt and 
the parties with a copy of the written observations of the 
European Commission made pursuant to Article 15(3) 
sentence 3 of Council Regulation (EC) No 1/2003. The 
European Commission may also submit oral observations 
in the hearing.

(3) In proceedings pursuant to paragraph 1, the court may 
ask the European Commission to transmit information in 
its possession or for its observations on questions concerning 
the application of Articles 101 or 102 of the Treaty on the 
Functioning of the European Union. The court shall inform 
the parties about a request made pursuant to sentence 1, and 
shall provide them as well as the Bundeskartellamt with a 
copy of the reply of the European Commission. 

(4) In the cases of paragraphs 2 and 3, the dealings between 
the court and the European Commission may also be made 
via the Bundeskartellamt. 

§ 91 Antitrust Division of the Higher Regional Court 

The Higher Regional Courts shall set up antitrust divi-
sions. They shall decide on legal matters assigned to them 
pursuant to § 57(2) sentence 2, § 63(4), §§ 83, 85 and 86, 
and on appeals from final judgments and other decisions 
in civil actions pursuant to § 87(1)[sic]. 

§ 92 Jurisdiction of a Higher Regional Court or of the 
Supreme Court of a Land for Several Court Districts in 
Administrative Matters and Proceedings Concerning 
Administrative Fines 

(1) Where several Higher Regional Courts exist in a Land, 
the legal matters for which the Higher Regional Courts 

have exclusive jurisdiction pursuant to § 57(2) sentence 2, 
§ 63(4), §§ 83, 85 and 86, may be assigned by the Land 
governments by way of an ordinance to one or several of the 
Higher Regional Courts or to the Supreme Court of a Land 
if such centralisation serves the administration of justice in 
cartel matters, in particular to ensure the uniformity of court 
practice. The Land governments may delegate their powers 
in this regard to their judicial administrations. 

(2) The jurisdiction of one Higher Regional Court or of 
the Supreme Court of a Land for individual districts or for 
the entire territory of several Länder may be established by 
treaties between the Länder. 

§ 93 Jurisdiction over Appeals 

§ 92(1) and 92(2) shall apply mutatis mutandis to decisions 
on appeals from final judgments and from other decisions 
in civil actions pursuant to § 87(1)[sic]. 

§ 94 Cartel Panel of the Federal Court of Justice 

(1) The Federal Court of Justice shall set up a cartel panel; 
it shall decide on the following judicial remedies:

1. in administrative matters, on appeals on points of law 
from decisions of the Higher Regional Courts (§§ 74, 76) 
and on appeals from the refusal to grant leave to appeal 
(§ 75); 

2. in proceedings concerning administrative fines, on appeals 
on points of law from decisions of the Higher Regional 
Courts (§ 84); 

3. in civil actions pursuant to § 87(1)[sic]: 

a) on appeals on points of law from final judgments of the 
Higher Regional Courts including appeals from the refusal 
to grant leave to appeal, 

b) on leap-frog appeals from final judgments of the 
Regional Courts, 

c) on appeals on points of law from decisions of the Higher 
Regional Courts in the cases of § 574(1) of the German 
Code of Civil Procedure. 

(2) In proceedings concerning administrative fines, the 
cartel panel shall constitute a criminal panel within the 
meaning of § 132 of the German Courts Constitution Act, 
in all other matters it shall constitute a civil panel. 

§ 95 Exclusive Jurisdiction 

The jurisdiction of the courts which are competent under 
this Act shall be exclusive. 

§ 96 (abolished) 

Part IV - Award of Public Contracts 
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First Chapter - Award Procedures 

§ 97 General Principles 

(1) Public contracting entities shall procure goods, works 
and services in accordance with the following provisions 
through competition and transparent award procedures. 

(2) The participants in an award procedure shall be treated 
equally unless discrimination is expressly required or 
permitted under this Act.

(3) The interests of small and medium-sized undertakings 
shall primarily be taken into account in an award procedure. 
Contracts shall be subdivided into partial lots and awarded 
separately according to the type or area of specialisation 
(trade-specific lots). Several partial or trade-specific lots 
may be awarded collectively if this is required for economic 
or technical reasons. If an undertaking which is not a 
public contracting entity is entrusted with the realisation or 
execution of a public assignment, it shall be obliged by the 
contracting entity, so far as it subcontracts to third parties, 
to proceed according to sentences 1 to 3. 

(4) Contracts shall be awarded to skilled, efficient, law-
abiding and reliable undertakings. Contractors may be 
expected to meet additional requirements involving social, 
environmental or innovative aspects if these have a direct 
relation to the subject matter of the contract and arise from 
the description of the service to be rendered. Other or 
further requirements may only be imposed on contractors 
if federal law or the laws of a Land provide for this. 

(4a) Contracting entities can implement or allow the use 
of pre-qualification systems to verify the suitability of 
undertakings. 

(5) The tender which is the most economically advantageous 
shall be accepted. 

(6) The Federal Government is empowered to define more 
precisely, by way of an ordinance requiring the approval of 
the Bundesrat, the procedure to be followed in awarding 
contracts, in particular with regard to the tender notice, 
the process and the types of procedure, the selection and 
examination of undertakings and tenders, the conclusion 
of the contract as well as other issues relating to the award 
procedure. 

(7) Undertakings shall have a right to the provisions 
concerning the award procedure being complied with by 
the contracting entity. 

§ 98 Contracting Entities 

Public contracting entities within the meaning of this Part 
are: 

1. regional or local authorities and their special funds , 

2. other legal persons under public or private law which 
were established for the specific purpose of meeting 

non-commercial needs in the general interest, if they are 
for the most part financed individually or jointly through 
a participation or in some other way by entities within 
the meaning of nos 1 or 3, or if such entities supervise 
their management or have appointed more than half of 
the members of one of their management or supervisory 
boards. The same shall apply if the entity which individually 
or together with others provides, for the most part, such 
financing or has appointed the majority of the members of 
a management or supervisory board, falls under sentence 1, 

3. associations whose members fall under nos 1 or 2, 

4. natural or legal persons under private law which operate 
in the fields of drinking water, energy supply or transport 
if these activities are exercised on the basis of special or 
exclusive rights granted by a competent authority, or if 
contracting entities falling under nos 1 to 3 can individu-
ally or jointly exercise a controlling influence upon these 
persons; special or exclusive rights are rights the effect of 
which is to limit the exercise of these activities to one or 
more undertakings and which substantially affect the ability 
of other undertakings to carry out such activity. Activities 
in the fields of drinking water, energy supply or transport 
shall be services as listed in the annex, 

5. natural or legal persons under private law as well as legal 
persons under public law, so far as they do not fall under 
no. 2, in cases where they receive funds for civil engineering 
projects, for building hospitals, sports, leisure or recreational 
facilities, school, university or administrative buildings or 
for related services and design contests from entities falling 
under nos 1 to 3, and where these funds are used to finance 
more than 50% of these projects, 

6. natural or legal persons under private law who have 
concluded a works concession contract with entities falling 
under nos 1 to 3, with respect to contracts awarded to third 
parties. 

§ 99 Public Contracts 

(1) Public contracts are contracts for pecuniary interest 
concluded between public contracting entities and under-
takings for the procurement of services whose subject matter 
is supplies, works or services, works concessions and design 
contests for the award of a service contract. 

(2) Supply contracts are contracts for the procurement of 
goods involving in particular a purchase or hire purchase 
or leasing, or a lease with or without a purchase option. The 
contracts may also include ancillary services. 

(3) Works contracts are contracts either for the execution or 
both the design and execution of a work project or building 
for the public contracting entity which is the result of civil 
engineering or building construction work and is to fulfil 
a commercial or technical function, or for the execution of 
a work by a third party which is for the direct economic 
benefit of the contracting entity, corresponding to the 
requirements specified by the contracting entity. 
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(4) Service contracts are contracts for the performance of 
services which are not covered by paragraph 2 or paragraph 
3. 

(5) Design contests within the meaning of this Part are 
only such award procedures which are intended to enable 
the contracting entity to acquire a plan on the basis of a 
comparative evaluation by a jury with or without the award 
of prizes. 

(6) A works concession is a contract for the execution of 
a works contract where consideration for the construction 
work consists, instead of remuneration, in the limited right 
to use the installation plus, if appropriate, the payment of 
a fee.

(7) Contracts relevant under defence or security aspects 
are contracts for at least one of the services set out under 
nos 1 to 4 below: 

1. the supply of military equipment within the meaning 
of paragraph 8, including any related parts, components 
or assembly kits; 

2. the supply of equipment awarded under a classified 
contract within the meaning of paragraph 9, including any 
related parts, components or assembly kits; 

3. construction works, supplies and services directly 
connected with the equipment referred to in nos 1 and 2 
in all phases of the equipment’s life cycle; 

4. construction works and services specifically for military 
purposes or construction works and services awarded under 
a classified contract within the meaning of paragraph 9. 

(8) Military equipment is any equipment that is designed 
specifically for military purposes or adjusted to suit military 
purposes and destined to be used as a weapon, ammunition 
or war material. 

(9) A classified contract is a contract for security purposes 

1. in the performance of which classified information 
under § 4 of the German Act on the Prerequisites and 
Procedures for Security Clearance Checks Undertaken by 
the Federal Government [Sicherheitsüberprüfungsgesetz] 
or corresponding provisions on the level of the Länder is 
used, or 

2. which requires or contains classified information within 
the meaning of no. 1. 

(10) Public contracts the subject matter of which is both 
the purchase of goods and the procurement of services 
shall be deemed service contracts if the value of the services 
performed exceeds the value of the goods supplied. Public 
contracts which, in addition to services, involve the execu-
tion of construction works which, in relation to the principal 
subject matter, are ancillary services shall be deemed service 
contracts. 

(11) In the case of contracts for the execution of several 
activities, the relevant provisions shall be those which apply 
to the activity which constitutes the principal subject matter. 

(12) If, in the case of contracts for the exercise of activities 
in the fields of drinking water, energy supply or transport 
or in the area of the contracting entities under the German 
Federal Mining Act [Bundesberggesetz] and in the case of 
activities of contracting entities in accordance with § 98 nos 
1 to 3, it cannot be determined which activity constitutes 
the principal subject matter, the contract shall be awarded 
according to the provisions applying to contracting entities 
under § 98 nos 1 to 3. If one of the activities the exercise 
of which forms the subject matter of the contract concerns 
both an activity in the fields of drinking water, energy 
supply or transport or in the area of the contracting parties 
under the Federal Mining Act, as well as an activity which 
does not fall into the areas of contracting entities under § 
98 nos 1 to 3, and it cannot be determined which activity 
constitutes the principal subject matter, the contract shall 
be awarded according to those provisions applying to 
contracting entities operating in the fields of drinking water, 
energy supply and transport or the Federal Mining Act.

(13) If parts of a contract for works, supplies or services are 
relevant to defence or security, that contract will as a whole 
be awarded in accordance with the provisions applicable 
to contracts relevant to defence or security, provided that 
procurement by way of a uniform award is justified for 
objective reasons. If part of a contract for works, supplies 
or services is relevant to defence or security, but the other 
part neither falls into that area nor under the scope of 
application of the German Ordinance on the Award of 
Public Contracts [Vergabeverordnung] or of the German 
Sector Ordinance [Sektorenverordnung], the award of 
that contract will not be subject to Part IV of this Act if 
procurement by way of a uniform award is justified for 
objective reasons. 

§ 100 Scope of Application 

(1) This Part shall apply to contracts whose contract value 
reaches or exceeds the thresholds applicable in each case. 
The threshold is determined for contracts 

1. that are awarded by contracting entities within the 
meaning of § 98 nos 1 to 3, 5 and 6 and do not fall under 
nos 2 or 3, based on § 2 of the German Ordinance on the 
Award of Public Contracts, 

2. that are awarded by contracting entities within the 
meaning of § 98 nos 1 to 4 and include activities in the 
fields of transport or drinking water or energy supply, based 
on § 1 of the German Sector Ordinance, 

3. that are awarded by contracting entities within the 
meaning of § 98 and are relevant under defence or security 
aspects within the meaning of § 99(7), based on the rules 
issued by regulation pursuant to § 127 no. 3 of this Act. 

(2) This Part shall not apply to the cases referred to in 
paragraphs 3 to 6 and 8 and in §§ 100a to 100c. 
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(3) This Part shall not apply to employment contracts. 

(4) This Part shall not apply to the award of contracts the 
subject matter of which is the following: 

1. arbitration and conciliation services, or 

2. research and development services, unless the results of 
such services become the sole property of the contracting 
entity for its use in the conduct of its own activities and 
the service is fully remunerated by the contracting entity. 

(5) This Part shall not apply to contracts concerning 

1. the acquisition of land, existing buildings or other 
immovable property, 

2. the rental of land, existing buildings or other immovable 
property, 

3. rights to land, existing buildings, or other immovable 
property, 

irrespective of how these contracts are financed.

(6) This Part shall not apply to the award of contracts 

1. where application of this Part would force the contracting 
entity to supply information in connection with the award 
procedure or the execution of the order the disclosure of 
which it considers contrary to the essential interests of 
the security of the Federal Republic of Germany within 
the meaning of Article 346(1)(a) of the Treaty on the 
Functioning of the European Union, 

2. that fall within the scope of application of Article 346(1)
(b) of the Treaty on the Functioning of the European Union. 

(7) Essential interests of security within the meaning of 
paragraph 6 justifying non-application of this Part may be 
affected in the operation or deployment of the armed forces, 
in the implementation of measures to combat terrorism or 
in the procurement of information technology or telecom-
munication systems. 

(8) This Part shall not apply to the award of contracts that 
are not relevant to defence or security within the meaning 
of § 99(7), and 

1. are declared to be secret in accordance with German legal 
and administrative provisions, 

2. the performance of which requires special security 
measures to be taken under the provisions set forth in no. 1, 

3. warrant non-application of procurement law for purposes 
of the operation or deployment of the armed forces or the 
implementation of measures to combat terrorism or in 
connection with the procurement of information tech-
nology or telecommunication systems in order to protect 
essential national security interests, 

4. are awarded in pursuance of an international agreement 
concluded between the Federal Republic of Germany 
and one or more countries which are not parties to the 
Agreement on the European Economic Area, and cover 
a project which is to be implemented and financed jointly 
by the signatory states and which is subject to different 
procedural rules, 

5. are awarded in pursuance of an international agreement 
relating to the stationing of troops and are subject to special 
procedural rules, or 

6. are awarded pursuant to the particular procedure of an 
international organisation. 

§ 100a Special Exceptions for Contracts that are 
not Sector-Specific and not Relevant to Defence or 
Security 

(1) In the case of § 100(1) sentence 2 no. 1, this Part shall 
not only not apply to the cases set forth in § 100(3) to (6) 
and (8), but shall equally not apply to the contracts specified 
in paragraphs 2 to 4. 

(2) This Part shall not apply to the award of contracts the 
subject matter of which is the following:

1. the purchase, development, production or co-production 
of programmes that are intended for broadcast via radio or 
television channels, as well as the broadcast of programmes, 
or 

2. financial services in connection with the issue, sale, 
purchase or transfer of securities or other financial instru-
ments, in particular transactions entered into by the 
contracting entities to raise money or capital, as well as 
central bank services. 

(3) This Part shall not apply to the award of service contracts 
to a person that is itself a contracting entity within the 
meaning of § 98 nos 1, 2 or 3 and, by virtue of a law or 
ordinance, has an exclusive right to perform the contract. 

(4) This Part shall not apply to the award of contracts the 
main purpose of which is to enable the contracting entity 
to provide or operate public telecommunication networks 
or to provide one or several telecommunication services to 
the public. 

§ 100b Special Exceptions for Certain Sectors 

(1) In the case of § 100(1) sentence 2 no. 2, this Part shall 
not only not apply to the cases set forth in § 100(3) to (6) 
and (8), but shall equally not apply to the contracts specified 
in paragraphs 2 to 9. 

(2) This Part shall not apply to the award of contracts the 
subject matter of which is the following: 

1. financial services in connection with the issue, sale, 
purchase or transfer of securities or other financial instru-
ments, in particular transactions entered into by the 
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contracting entities to raise money or capital, as well as 
central bank services, 

2. in the case of activities relating to the supply of drinking 
water: the procurement of water, or 

3. in the case of activities relating to the supply of energy: 
the procurement of energy or fuels for the production of 
energy. 

(3) This Part shall not apply to the award of contracts to a 
person that is itself a contracting entity within the meaning 
of § 98 nos 1, 2 or 3 and, by virtue of a law or ordinance, 
has an exclusive right to perform the contract. 

(4) This Part shall not apply to the award of contracts 

1. that are awarded by a contracting entity within the 
meaning of § 98 no. 4 if they serve purposes other than 
those relevant to the sectoral activity, 

2. that are awarded for carrying out activities in the fields 
of drinking water or energy supply or transport outside 
the territory of the European Union, where this does not 
involve the physical use of a network or facility within the 
European Union, 

3. that are awarded for the purpose of resale or lease to third 
parties, provided that

a) the contracting entity has no special or exclusive right to 
sell or lease the subject of such contracts and 

b) other undertakings are free to sell or lease these products 
under the same conditions as the respective contracting 
entity, or 

4. that serve the purpose of carrying out an activity in the 
fields of drinking water or energy supply or transport, if 
the European Commission, in accordance with Article 
30 of Directive 2004/17/EC of the European Parliament 
and of the Council of 31 March 2004 coordinating the 
procurement procedures of entities operating in the water, 
energy, transport and postal services sectors (OJ L 7 of 7 
January 2005, p. 7), has established that this activity in 
Germany is directly exposed to competition on markets to 
which access is not restricted, and this has been published in 
the Federal Gazette by the Federal Ministry of Economics 
and Technology. 

(5) This Part shall not apply to the award of works conces-
sions for the purpose of carrying out an activity in the fields 
of drinking water or energy supply or transport. 

(6) Subject to the provisions of paragraph 7, this Part shall 
not apply to the award of contracts 

1. that are awarded to an undertaking affiliated with the 
contracting entity or 

2. that are awarded by a joint venture formed by several 
contracting entities active in the fields of drinking water 
or energy supply or transport exclusively for the purpose 
of carrying out these activities, to an undertaking affiliated 
with one of these contracting entities. 

(7) Paragraph 6 shall apply only if at least 80% of the 
average turnover achieved by the affiliated undertaking in 
the preceding three years within the European Union in 
the respective supply, works or services sector derives from 
the provision of such supplies or services to the contracting 
entities with which it is affiliated. If the undertaking has 
been in existence for less than three years, paragraph 6 shall 
apply if it is expected that the undertaking will achieve at 
least 80% in the first three years of its existence. If the same 
or similar supplies, works or services are provided by more 
than one undertaking affiliated with the contracting entity, 
the percentage figure shall be calculated taking into account 
the total turnover achieved by these affiliated undertakings 
from the provision of the supplies or services. § 36(2) and 
(3) shall apply mutatis mutandis. 

(8) Subject to the provisions of paragraph 9, this Part shall 
not apply to the award of contracts 

1. that are awarded by a joint venture formed by several 
contracting entities active in the fields of drinking water 
or energy supply or transport exclusively for the purpose 
of carrying out these activities, to one of these contracting 
entities, or 

2. that are awarded by a contracting entity to a joint venture 
within the meaning of paragraph 1 of which it forms part.

(9) Paragraph 8 shall apply only if 

1. the joint venture has been set up to carry out the activity 
concerned over a period of at least three years, and 

2. the instrument setting up the joint venture stipulates that 
the contracting entities constituting the joint venture will 
be part thereof for at least the same period. 

§ 100c Special Exceptions for the Defense and Security 
Sectors 

(1) In the case of § 100(1) sentence 2 no. 3, this Part shall 
not only not apply to the cases set forth in § 100(3) to (6), 
but shall equally not apply to the contracts specified in 
paragraphs 2 to 4. 

(2) This Part shall not apply to the award of contracts 

1. the subject matter of which is financial services, excluding 
insurance services, 

2. that are awarded for the purpose of intelligence operations, 

3. that are awarded as part of a cooperation programme 

a) that is based on research and development and 
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b) is conducted together with at least one other EU Member 
State for the development of a new product and, where 
applicable, the later phases of the entire or part of the 
product’s life cycle, 

4. that are awarded by the Federal government, the govern-
ment of a Land or a local authority to another government 
or to a local authority of another state, and cover any of the 
following subject matters: 

a) the supply of military equipment or equipment awarded 
under a classified contract within the meaning of § 99(9), 

b) construction works and services directly connected to 
such equipment, 

c) construction works and services specifically for military 
purposes, or 

d) construction works and services awarded under a classi-
fied contract within the meaning of § 99(9). 

(3) This Part shall not apply to the award of contracts that 
are awarded in a country outside the European Union; this 
also includes procurements for civilian purposes as part of 
a deployment of armed forces or of federal police or police 
forces of the Länder outside the territory of the European 
Union if the operation requires the relevant contract to be 
concluded with undertakings that are domiciled in the area 
of operation. Procurements for civilian purposes means the 
procurement of non-military products, works or services for 
logistical purposes.

(4) This Part shall not apply to the award of contracts subject 
to special procedural rules 

1. arising under an international convention or international 
agreement concluded between one or more Member States 
on the one hand and one or more non-Member States that 
are not party to the Agreement on the European Economic 
Area on the other, 

2. arising under an international convention or an interna-
tional agreement in connection with a stationing of troops 
affecting undertakings of a Member State or a non-Member 
State, or 

3. applicable to an international organisation if such organ-
isation effects procurements for its own purposes or if a 
Member State must award contracts based on such rules. 

§ 101 Types of Award Procedures 

(1) Public supply, works and service contracts shall be 
awarded through open procedures, restricted procedures, 
negotiated procedures or in competitive dialogue. 

(2) Open procedures are procedures whereby an unlimited 
number of undertakings is publicly invited to submit a 
tender. 

(3) Restricted procedures are procedures whereby a public 
invitation to participate is made and a limited number 
of undertakings from among the candidates is invited to 
submit a tender. 

(4) Competitive dialogue is a procedure for the award of 
particularly complex contracts by public contracting entities 
within the meaning of § 98 nos 1 to 3, so far as they are 
not active in the fields of drinking water or energy supply 
or transport, and § 98 no. 5. In this procedure an invitation 
to participate is made and selected undertakings are invited 
to negotiate all the details of the contract. 

(5) Negotiated procedures are procedures whereby the 
contracting entity consults undertakings of its choice, with 
or without any prior public invitation to participate, to 
negotiate the terms of the contract with one or more of 
them. 

(6) An electronic auction serves to determine electronically 
the most economically advantageous tender. A dynamic 
electronic procedure is an open time-limited and completely 
electronic award procedure for the procurement of services 
which are customary on the market, where the specifications 
generally available on the market meet the requirements of 
the contracting entity. 

(7) Public contracting entities shall apply the open proce-
dure unless otherwise permitted by this Act. Contracting 
entities active in the fields of drinking water or energy 
supply or transport may freely choose between the open 
procedure, the restricted procedure and the negotiated 
procedure. Where the contracts to be awarded are relevant 
to defence or security, public contracting entities may 
choose between the restricted procedure and the negotiated 
procedure.

§ 101a Information and Standstill Obligation 

(1) The contracting entity shall inform the unsuccessful 
tenderers in writing and without undue delay of the name 
of the successful undertaking, the reasons for the rejection 
of their tenders and of the earliest date of the conclusion of 
the contract. This shall also apply to candidates who were 
not informed of the rejection of their tenders before the 
notification of the decision on the award was sent to the 
successful tenderers. A contract may be concluded at the 
earliest 15 calendar days after the information pursuant to 
sentences 1 and 2 has been sent. If the information is sent 
by fax or electronically, the standstill period shall be reduced 
to ten calendar days. The standstill period shall begin on 
the day after which the contracting entity despatches 
the information; the date of receipt by the tenderer and 
candidate in question shall be irrelevant. 

(2) The obligation to inform the tendering parties shall not 
apply in cases in which negotiation procedures are justi-
fied without previous notification on grounds of extreme 
urgency. 
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§ 101b Ineffectiveness 

(1) A contract shall be deemed ineffective from the outset 
if the contracting entity 

1. has violated § 101a or 

2. has awarded a public contract directly to an undertaking 
without inviting other undertakings to participate in the 
award procedure and without this being expressly permis-
sible in accordance with the law 

and this violation has been established in review proceed-
ings in accordance with paragraph 2. 

(2) Ineffectiveness pursuant to paragraph 1 can only be 
established if this is claimed in review proceedings within 
30 calendar days after knowledge of the infringement and at 
the latest six months after conclusion of the contract. If the 
contracting entity has published the award of the contract 
in the Official Journal of the European Union, the time 
limit for claiming ineffectiveness shall end 30 calendar days 
after publication of the notice of the award in the Official 
Journal of the European Union.

Second Chapter - Review Procedures 

I. Reviewing Authorities 

§ 102 Principle 

Without prejudice to review by the supervisory authorities, 
any award of public contracts shall be subject to review by 
the public procurement tribunals. 

§ 103 (abolished) 

§ 104 Public Procurement Tribunals 

(1) For contracts attributable to the Federation, the federal 
public procurement tribunals shall review the awarding of 
public contracts, and the Land public procurement tribunals 
for contracts attributable to the Länder. 

(2) Rights under § 97(7) as well as other claims against 
public contracting entities for the performance or omission 
of an act in award procedures may only be asserted before 
the public procurement tribunals and the appellate court. 

(3) The jurisdiction of the civil courts over damage claims 
and the powers of the competition authorities to prosecute 
infringements, especially of §§ 19 and 20, shall remain 
unaffected. 

§ 105 Composition, Independence 

(1) The public procurement tribunals shall exercise their 
functions independently and on their own responsibility 
within the limits of the law. 

(2) The public procurement tribunals shall take their deci-
sions through a chairman and two associate members of 
which one shall serve in an honorary capacity (honorary 
associate member). The chairman and the regular associate 
member must be civil servants appointed for life with 
the qualification to serve in the senior civil service, or 
comparable expert employees. Either the chairman or 
the regular associate member must be qualified to serve 
as a judge; generally this should be the chairman. The 
associate members should have in-depth knowledge of 
public procurement, the honorary associate members should 
additionally have several years of practical experience in 
the field of public procurement. Where the awarding of 
contracts relevant under defence or security aspects within 
the meaning of § 99(7) is reviewed, the public procurement 
tribunals may, in deviation of sentence 1, also take their 
decisions through a chairman and two regular associate 
members.

(3) The tribunal may assign the case to the chairman or 
to the regular associate member without a hearing by 
unappealable decision, for him/her to decide alone. Such 
an assignment shall be possible only if the case involves no 
major factual or legal difficulties, and the decision will not 
be of fundamental importance. 

(4) The members of the tribunal shall be appointed for 
a term of office of five years. They take their decisions 
independently and are bound only by the law. 

§ 106 Establishment, Organisation 

(1) The Federation shall establish the necessary number of 
public procurement tribunals at the Bundeskartellamt. The 
establishment and composition of the public procurement 
tribunals as well as the allocation of duties shall be deter-
mined by the President of the Bundeskartellamt. Honorary 
associate members and their substitute members shall be 
appointed by the President upon a proposal by the central 
organisations of the chambers under public law. Having 
obtained approval from the Federal Ministry of Economics 
and Technology, the President of the Bundeskartellamt shall 
issue rules of procedure and publish these in the Federal 
Gazette. 

(2) The establishment, organisation and composition of the 
entities (review bodies) of the Länder mentioned in this 
Chapter shall be determined by the authorities competent 
under the laws of the Länder or, in the absence of any such 
determination, by the Land government which may delegate 
this power. The Länder may establish joint review bodies. 

§ 106a Delimitation of Competence of the Public 
Procurement Tribunals 

(1) The federal public procurement tribunal shall be respon-
sible for reviewing the procedures for the award of public 
contracts 

1. of the Federation; 
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2. of contracting entities within the meaning of § 98 no. 
2 so far as the Federation for the most part manages the 
participation, or has otherwise predominantly provided 
means of financing or predominantly supervises its manage-
ment or has appointed the majority of the members of the 
management or supervisory board, unless the undertakings 
which are part of the contracting entity have agreed that 
another public procurement tribunal shall be competent; 

3. of contracting entities within the meaning of § 98 no. 
4 so far as the Federation exercises a controlling influence 
on them; a controlling influence exists if the Federation 
directly or indirectly owns the majority of the subscribed 
capital of the contracting entity or holds the majority of 
the voting rights attached to the shares of the contracting 
entity or can appoint more than half of the members of 
the administrative, management or supervisory board of 
the contracting entity;

4. of contracting entities within the meaning of § 98 no. 
5 so far as funding has been granted for the most part by 
the Federation; 

5. of contracting entities within the meaning of § 98 no. 6 
so far as the contracting entity falling under § 98 nos 1 to 
3 is attributable to the Federation; 

6. that are performed for the Federation by way of an official 
delegation of powers. 

(2) If the award procedure is carried out for the Federation 
by a Land acting on federal commission, the public procure-
ment tribunal of the Land shall be the competent authority. 
If, in application of paragraph 1 nos 2 to 6, a contracting 
entity is attributable to a Land, the public procurement 
tribunal of the respective Land shall be the competent 
authority. 

(3) In all other cases the competence of the public procure-
ment tribunals shall be determined according to the seat of 
the contracting entity. In the case of procurements which 
involve more than one Land, the contracting entities shall 
name only one competent public procurement tribunal in 
the publication of the contract notice. 

II. Proceedings before the Public Procurement 
Tribunal 

§ 107 Initiation of Proceedings, Application 

(1) The public procurement tribunal shall initiate review 
proceedings only upon application. 

(2) Every undertaking that has an interest in the contract 
and claims that its rights under § 97(7) were violated by 
non-compliance with the provisions governing the awarding 
of public contracts has the right to file an application. In 
doing so, it must show that it has been or risks being harmed 
by the alleged violation of public procurement provisions. 

(3) The application is inadmissible if 

1. the applicant became aware of the violation of public 
procurement provisions during the award procedure, but did 
not complain to the contracting entity without undue delay, 

2. violations of public procurement provisions which 
become apparent from the tender notice are not notified 
to the contracting entity by the end of the period for the 
submission of a tender or application specified in the notice, 

3. violations of public procurement provisions which only 
become apparent from the award documents are not noti-
fied to the contracting entity by the end of the period for the 
submission of a tender or application specified in the notice, 

4. more than 15 calendar days have expired since receipt of 
notification from the contracting entity that it is unwilling 
to redress the complaint. 

Sentence 1 shall not apply to an application under § 101b(1) 
no. 2 to have the award contract declared ineffective. § 
101a(1) sentence 2 shall remain unaffected.

§ 108 Form 

(1) The application shall be submitted in writing to the 
public procurement tribunal and substantiated without 
undue delay. It should state a specific request. An applicant 
without a domicile or habitual residence, seat or head-
quarters within the scope of application of this Act shall 
appoint an authorised receiving agent within the scope of 
application of this Act. 

(2) The substantiation must designate the respondent, 
contain a description of the alleged violation of rights with 
a description of the facts, as well as a list of the available 
evidence, and show that an objection was made to the 
contracting entity; it should name the other parties, if 
known. 

§ 109 Parties to the Proceedings, Admission to the 
Proceedings 

The parties to the proceedings are the applicant, the 
contracting entity and the undertakings the interests of 
which are severely affected by the decision and which are 
therefore admitted by the public procurement tribunal 
to the proceedings. The decision to admit a party to the 
proceedings shall be incontestable. 

§ 110 Principle of Investigation 

(1) The public procurement tribunal shall investigate the 
facts ex officio. In doing so, it may limit itself to the facts 
presented by the parties or those of which it can be reason-
ably expected to be aware. The public procurement tribunal 
shall not be obliged to review extensively the lawfulness of 
the award procedure. In its entire activities, it shall take care 
to not unduly impede the course of the award procedure. 
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(2) The public procurement tribunal shall review the appli-
cation for manifest inadmissibility or unfoundedness. In 
doing so, it shall also consider a written statement lodged by 
the contracting entity as a precautionary measure (protec-
tive writ). Unless the application is clearly inadmissible or 
unfounded, the public procurement tribunal shall serve 
a copy thereof upon the contracting entity and request 
from the contracting entity the files which document the 
award procedure (award files). The contracting entity shall 
immediately make the award files available to the tribunal. 
§§ 57 to 59 (1) to (5) and § 61 shall apply mutatis mutandis. 

§ 110a Storing of Confidential Documents 

(1) The public procurement tribunal ensures the confi-
dentiality of classified information and other confidential 
information contained in the documents transmitted by 
the parties.

(2) The members of the public procurement tribunal are 
subject to a duty of confidentiality; type and content of the 
deeds, files, electronic documents and information kept 
confidential must not be recognisable from the reasons 
given for the decision. 

§ 111 Access to Files 

(1) The parties may access the files at the public procure-
ment tribunal and may obtain executed copies, excerpts 
or transcripts from the clerk’s office at their own expense. 

(2) The public procurement tribunal shall refuse access to 
documents where this is necessary for important reasons, in 
particular for the protection of secrets or to protect business 
or trade secrets. 

(3) Every party shall indicate the secrets named in para-
graph 2 when sending its files or representations and shall 
mark them accordingly in the documents. If this is not done, 
the public procurement tribunal may assume that the party 
consents to access being granted. 

(4) Refusal to grant access to the files may be challenged 
only in connection with an immediate appeal on the merits 
of the case. 

§ 112 Hearing 

(1) The public procurement tribunal shall decide on the basis 
of a hearing, which should be limited to one date. All parties 
shall have an opportunity to state their case. With the 
consent of the parties or in the case of the inadmissibility 
or manifest unfoundedness of the application, a decision 
may be taken on the basis of the files. 

(2) The case may be discussed and decided also if the parties 
do not appear or are not duly represented at the hearing. 

§ 113 Expedition 

(1) The public procurement tribunal shall take its decision 
and give reasons in writing within a period of five weeks of 

receipt of the application. In the case of particular factual 
or legal difficulties, the chairman may in exceptional cases 
by notice to the parties extend this period by the required 
time. The extended period shall not exceed two weeks. The 
chairman shall give reasons in writing for this order. 

(2) The parties shall co-operate in clarifying the facts in 
a manner appropriate to a course of action designed to 
further and speedily conclude the proceedings. Time limits 
may be set for the parties, after the expiry of which further 
submissions may be disregarded.

§ 114 Decision of the Public Procurement Tribunal 

(1) The public procurement tribunal shall decide whether 
the applicant’s rights were violated, and shall take suitable 
measures to remedy a violation of rights, and to prevent any 
impairment of the interests affected. It shall not be bound 
by the applications and may also independently intervene 
to ensure the lawfulness of the award procedure. 

(2) Once an award has been made, it cannot be revoked. 
If the review procedure becomes obsolete by the granting 
of the award, cancellation, discontinuance of the award 
procedure or in any other way, the public procurement 
tribunal shall determine, upon the application of a party, 
whether there has been a violation of rights. § 113(1) shall 
be inapplicable in this case. 

(3) The public procurement tribunal shall decide by way 
of an administrative act. Decisions shall be enforced, also 
against public authorities, in accordance with the adminis-
trative enforcement acts of the Federation and the Länder. 
§§ 61 and 86a sentence 2 shall apply mutatis mutandis. 

§ 115 Suspension of the Award Procedure 

(1) If the public procurement tribunal informs the 
contracting entity in writing about the application for 
review, the latter must not make the award prior to the 
decision of the public procurement tribunal and before the 
expiry of the period for a complaint pursuant to § 117(1). 

(2) The public procurement tribunal may allow the 
contracting entity, upon its application or upon application 
by the undertaking that has been named by the contracting 
entity pursuant to § 101a as the undertaking to be awarded 
the contract, to award the contract after the expiry of two 
weeks after the announcement of this decision if, taking 
into account all interests which may be impaired as well as 
the interest of the general public in the quick conclusion 
of the award procedure, the negative consequences of 
delaying the award until the end of the review outweigh 
the advantages involved. In its assessment, the public 
procurement tribunal shall take account of the interest of 
the general public in the contracting entity carrying out 
its tasks efficiently; where contracts relevant to defence 
or security within the meaning of § 99(7) are concerned, 
special defence and security interests must additionally 
be taken into account. The public procurement tribunal 
shall also consider the overall prospects of the applicant of 
winning the award in the award procedure. The prospects 



747

Competition Law Digest

of success of the application for review need not be taken 
into account in every case. The appellate court may, upon 
application, reinstate the prohibition of the award pursuant 
to paragraph 1; § 114(2) sentence 1 shall remain unaffected. 
If the public procurement tribunal does not allow the award, 
the appellate court may, upon application by the contracting 
entity, allow the immediate award subject to the conditions 
in sentences 1 to 4. § 121(2) sentences 1 and 2 and §121(3) 
shall apply mutatis mutandis to the proceedings before the 
appellate court. An immediate appeal pursuant to § 116(1) 
shall not be admissible against decisions taken by the public 
procurement tribunal under this paragraph.

(3) If during the procurement procedure any rights of 
the applicant under § 97(7) are jeopardised in another 
way than by the imminent award, the tribunal may, upon 
specific application, intervene in the award procedure 
through further preliminary measures. In doing so, it shall 
apply the evaluation criterion of paragraph 2 sentence 1. 
This decision shall not be separately challengeable. The 
public procurement tribunal may enforce the additional 
preliminary measures under the administrative enforcement 
acts of the Federation and the Länder; the measures shall 
be immediately enforceable. § 86a sentence 2 shall apply 
mutatis mutandis. 

(4) If the contracting entity claims that the requirements 
of § 100(8) nos 1 to 3 are fulfilled, the prohibition of the 
award pursuant to paragraph 1 shall lapse five business days 
after service of a corresponding brief to the applicant; the 
public procurement tribunal shall serve the brief without 
undue delay after its receipt. The appellate court may, upon 
application, reinstate the prohibition of the award. § 121(1) 
sentence 1, §121(2) sentence 1 and §121(3) and (4) shall 
apply mutatis mutandis. 

§ 115a Exclusion of Divergent Land Law 

Any deviation under Land law from the provisions on the 
administrative procedure contained in this subdivision of 
the Act shall not be admissible. 

III. Immediate Appeal 

§ 116 Admissibility, Jurisdiction 

(1) Immediate appeals shall be admissible against decisions 
of a public procurement tribunal. An immediate appeal may 
be filed by the parties to the proceedings before the public 
procurement tribunal. 

(2) An immediate appeal shall also be admissible if the 
public procurement tribunal does not decide upon an 
application for review within the period set out in § 113(1); 
in this case the application shall be deemed to have been 
rejected. 

(3) The immediate appeal shall be decided exclusively by 
the Higher Regional Court having jurisdiction at the seat 
of the public procurement tribunal. An award division shall 
be established at the Higher Regional Courts. 

(4) Legal matters pursuant to paragraphs 1 and 2 may be 
assigned to other Higher Regional Courts or the Supreme 
Court of a Land by an ordinance issued by the Land 
governments. The Land governments may delegate this 
authority to their judicial administrations.

§ 117 Time Limit, Formal Requirements 

(1) An immediate appeal shall be filed in writing with the 
appellate court within a non-extendable period of two weeks 
beginning upon service of the decision or, in the case of § 
116(2), upon the expiry of the time period. 

(2) Reasons for the immediate appeal shall be given when it 
is filed. The statement of reasons for the appeal shall contain: 

1. a statement as to the extent to which the decision of the 
public procurement tribunal is challenged and a deviating 
decision is applied for, 

2. details of the facts and evidence on which the appeal is 
based. 

(3) The notice of appeal shall be signed by a lawyer admitted 
to practise before a German court. This shall not apply to 
appeals lodged by legal persons under public law. 

(4) Upon the filing of the appeal, the other parties to the 
proceedings before the public procurement tribunal shall 
be informed by the appellant by way of transmission of a 
copy of the appeal. 

§ 118 Effect 

(1) The immediate appeal shall have a suspensive effect 
upon the decision of the public procurement tribunal. The 
suspensive effect shall lapse two weeks after the expiry of 
the time limit for the appeal. If the public procurement 
tribunal rejects the application to review the award, the 
appellate court may, upon application by the appellant, 
extend the suspensive effect up to the time of the decision 
on the appeal. 

(2) The court shall reject the application pursuant to para-
graph 1 sentence 3 if, taking into account all interests which 
may be impaired, the negative consequences of delaying the 
award up to the time of the decision on the appeal outweigh 
the advantages involved. In its assessment, the public 
procurement tribunal shall take account of the interest 
of the general public in the contracting entity carrying 
out its tasks efficiently; where contracts relevant under 
defence or security aspects within the meaning of § 99(7) 
are concerned, special defence and security interests must 
additionally be taken into account. In its decision, the court 
shall also consider the prospects of success of the appeal, 
the overall prospects of the applicant to win the award in 
the award procedure and the interests of the general public 
in the quick conclusion of the award procedure. 

(3) If the public procurement tribunal grants the application 
for review by prohibiting the award, the award shall not be 
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made unless the appellate court annuls the decision of the 
public procurement tribunal pursuant to § 121 or § 123.

§ 119 Parties to the Appeal Proceedings 

The parties to the proceedings before the public procure-
ment tribunal are the parties to the proceedings before the 
appellate court. 

§ 120 Procedural Provisions 

(1) The parties shall be represented before the appellate 
court by a lawyer admitted to practise before a German 
court who acts as their authorised representative. Legal 
persons under public law may be represented by civil 
servants or by employees qualified to serve as a judge. 

(2) §§ 69, 70(1) to (3), § 71(1) and (6), §§ 71a, 72, 73 with 
the exception of the reference to§ 227( 3) of the German 
Code of Civil Procedure, §§ 78, 111 and 113(2) sentence 
1 shall apply mutatis mutandis. 

§ 121 Preliminary Decision on the Award 

(1) Upon application by the contracting entity or upon 
application by the undertaking named in accordance with 
§ 101a by the contracting entity as the undertaking to be 
awarded the contract, the court may allow the continua-
tion of the award procedure and the award if, taking into 
account all interests which may be impaired, the negative 
consequences of delaying the award up to the time of the 
decision on the appeal outweigh the advantages involved. 
In its assessment, the public procurement tribunal shall 
take account of the interests of the general public in the 
contracting entity carrying out its tasks efficiently; where 
contracts relevant under defence or security aspects within 
the meaning of § 99(7) are concerned, special defence and 
security interests must additionally be taken into account. 
In its decision, the court shall also consider the prospects of 
success of the immediate appeal, the overall prospects of the 
applicant of winning the award in the award procedure and 
the interest of the general public in the quick conclusion of 
the award procedure. 

(2) The application shall be made in writing, stating the 
reasons. The facts to be put forward as reasons for the 
application as well as the reason for the urgency of the 
matter shall be substantiated. The appeal proceedings may 
be suspended until a decision is made on the application. 

(3) The decision shall be made and reasons shall be given 
without undue delay and in no event later than five weeks 
after receipt of the application; in the event of particular 
factual or legal difficulties, the chairman may, in exceptional 
cases, extend the period for the required amount of time 
by declaration to the parties stating the reasons for the 
extension. The decision may be made without a hearing. 
The reasons shall explain the lawfulness or unlawfulness of 
the award procedure. § 120 shall apply.

(4) No appeal is admissible against a decision made pursuant 
to this provision. 

§ 122 End of the Award Procedure after the Decision 
of the Appellate Court 

If an application of the contracting entity pursuant to § 
121 is rejected by the appellate court, the award procedure 
shall be deemed to have ended upon the expiry of ten days 
after service of the decision unless the contracting entity 
takes the measures following from the decision in order to 
restore the lawfulness of the procedure; the procedure must 
not be continued. 

§ 123 Decision on the Appeal 

If the court considers the appeal to be well founded, it shall 
reverse the decision of the public procurement tribunal. 
In this case, the court shall decide on the matter itself or 
oblige the public procurement tribunal to decide again 
on the matter with due consideration of the legal opinion 
of the court. Upon application, it shall state whether the 
rights of the undertaking having applied for the review 
were violated by the contracting entity. § 114(2) shall apply 
mutatis mutandis. 

§ 124 Binding Effect and Duty to Refer the Matter 

(1) If damages are claimed because of a violation of the 
provisions governing the award of public contracts, and 
proceedings were conducted before the public procurement 
tribunal, the court of general jurisdiction shall be bound by 
the final decision of the public procurement tribunal and 
the decision of the Higher Regional Court, as well as, where 
applicable, by the decision of the Federal Court of Justice on 
the appeal in the case of a referral pursuant to paragraph 2. 

(2) If a Higher Regional Court wishes to deviate from a 
decision taken by another Higher Regional Court or the 
Federal Court of Justice, it shall refer the matter to the 
Federal Court of Justice. The Federal Court of Justice shall 
decide in lieu of the Higher Regional Court. The Federal 
Court of Justice may confine itself to deciding only on 
the matter of divergence and assigning the decision on 
the merits of the case to the court of appeal, if this seems 
appropriate based on the factual and legal context of the 
appeal proceedings. The duty to refer the matter shall not 
apply to proceedings pursuant to § 118(1) sentence 3 and 
§ 121.

Third Chapter - Other Provisions 

§ 125 Damages in the Event of an Abuse of Law 

(1) If an application pursuant to § 107 or the immediate 
appeal pursuant to § 116 proves to have been unjustified 
from the outset, the applicant or the appellant shall be 
obliged to compensate the opponent and the parties for 
the damage incurred by them due to the abuse of the right 
to file an application or an appeal. 

(2) An abuse shall exist in particular 
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1. if a suspension or further suspension of the award 
procedure is achieved through incorrect statements made 
intentionally or with gross negligence; 

2. if the review is applied for with the intention of 
obstructing the award procedure or harming competitors; 

3. if an application is made with the intention of subse-
quently withdrawing it against payment of money or other 
benefits. 

(3) If the preliminary measures taken by the public procure-
ment tribunal in accordance with a specific application 
pursuant to § 115(3) prove to have been unjustified from 
the outset, the applicant shall compensate the contracting 
entity for the damage arising from the enforcement of the 
measures that were ordered. 

§ 126 Claim for Damages arising from Reliance 

If the contracting entity has violated a provision intended to 
protect undertakings, the undertaking may claim damages 
for the costs incurred in connection with the preparation of 
the tender or the participation in a procurement procedure 
if, without such violation, the undertaking would have had 
a real chance of being awarded the contract after assess-
ment of the tenders, and provided that such chance was 
impaired as a consequence of the violation. Further claims 
for damages shall remain unaffected. 

§ 127 Authorisations 

The Federal Government may, by an ordinance requiring 
the approval of the Bundesrat, issue rules

1. to implement the thresholds of the public procurement 
directives of the European Union as applicable at that time;

2. to define award procedures to be observed by contracting 
entities engaged in the fields of drinking water, energy 
supply or transport, including the selection and examination 
of the undertakings and the tenders, the conclusion of the 
contract, as well as other provisions relating to the award 
procedure; 

3. regarding the procedure to be observed in awarding public 
contracts that are relevant in terms of defence and security, 
regarding the selection and examination of the undertakings 
and the tenders, the exclusion from the award procedure, 
the conclusion of the contract, the discontinuation of the 
award procedure and other provisions relating to the award 
procedure, including any defence and security-related 
requirements as regards secrecy, general rules on the protec-
tion of confidentiality, the security of supply as well as 
specific rules on the award of sub-contracts; 

4. (abolished) 

5. (abolished) 

6. to define a procedure whereby contracting entities may 
obtain a certificate by independent auditors to the effect that 

their award conduct is in compliance with the provisions 
of this Act and with the provisions issued on the basis of 
this Act; 

7. concerning a voluntary conciliation procedure of the 
European Commission pursuant to Chapter 4 of Directive 
92/13/EEC of the Council of the European Communities 
of 25 February 1992 (OJ EC No. L 76 p. 14); 

8. concerning the information to be transmitted by the 
contracting entities to the Federal Ministry of Economics 
and Technology in order to fulfil obligations arising from 
directives of the Council of the European Community or 
the European Union; 

9. to define the conditions under which contracting entities 
active in the fields of drinking water or energy supply or 
transport, as well as contracting entities under the Federal 
Mining Act may be exempted from the obligation to apply 
the provisions of this Part, and to define the procedure to be 
followed in this respect, including the necessary investiga-
tory powers of the Bundeskartellamt in this context. 

§ 127a Costs for Expert Opinions and Observations 
under the German Sector Ordinance; Power to 
Introduce Ordinances 

(1) The Bundeskartellamt charges costs (fees and disburse-
ments) to cover the administrative expenses involved in the 
preparation of expert opinions and observations made based 
on the provision issued under § 127 no. 9. § 80 (1) sentence 
3 and §127(2) sentence 1, sentence 2 no. 1, sentences 3 and 
4, (5) sentence 1 and §127(6) sentence 1 no. 2, sentences 2 
and 3 shall apply mutatis mutandis. § 63(1) and (4) shall 
apply mutatis mutandis to the possibility to file an appeal 
regarding the cost decision. 

(2) The Federal Government may define more precisely, by 
way of an ordinance requiring the approval of the Bundesrat, 
the costs charged. Measures of clemency may be provided 
for.

§ 128 Costs of Proceedings before the Public 
Procurement Tribunal 

(1) Costs (fees and expenses) to cover the administrative 
expense shall be charged for official acts of the public 
procurement tribunals. The German Administrative Costs 
Act [Verwaltungskostengesetz] of 23 June 1970 (BGBl. I 
p. 821) as amended on 14 August 2013 shall apply. 

(2) The fee shall amount to at least EUR 2,500; this amount 
may, for reasons of equity, be reduced to a minimum of 
one tenth. The fee should not exceed the amount of EUR 
50,000, but may be increased up to an amount of EUR 
100,000 in individual cases if the expense involved or the 
economic significance is unusually high. 

(3) If a party to the proceedings is unsuccessful, it shall 
bear the costs. Several debtors shall be jointly and severally 
liable. Costs caused by the fault of a party may be imposed 
upon that party. If the application becomes obsolete by 
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withdrawal or otherwise before the decision of the public 
procurement tribunal half of the fee shall be payable by 
the applicant. The decision which party has to bear the 
costs shall be based on reasonable discretion. For reasons 
of equity, payment of the fee may be waived entirely or 
partially. 

(4) If a party to the review proceedings is unsuccessful, 
that party shall bear the respondent’s expenses necessary 
for appropriately pursuing the matter or legally defending 
himself. Any expenses of third parties admitted to the 
proceedings shall only be reimbursable if the public procure-
ment tribunal imposes them on the unsuccessful party for 
reasons of equity. If the applicant withdraws his application, 
he shall bear the respondent’s and any third parties’ expenses 
necessary for appropriately pursuing the matter. § 80(1), 
(2) and (3) sentence 2 of the German Administrative 
Procedure Act [Verwaltungsverfahrensgesetz] and the 
corresponding provisions of the administrative procedure 
acts of the Länder shall apply mutatis mutandis. No separate 
proceedings for the taxation of costs shall take place. 

§ 129 Corrective Mechanism of the Commission 

(1) If, in the course of an award procedure before the conclu-
sion of a contract, the Federal Government receives a notice 
from the European Commission informing it of a severe 
violation of EU law in the area of public contracts which 
has to be remedied, the Federal Ministry of Economics and 
Technology shall inform the contracting entity accordingly. 

(2) Within 14 calendar days from receipt of this notice, the 
contracting entity shall submit to the Federal Ministry of 
Economics and Technology a detailed description of the 
facts of the case and state whether the alleged violation 
has been remedied or provide reasons why it has not been 
remedied, and whether the award procedure is subject to 
review proceedings or has been suspended for other reasons.

(3) If the award procedure is subject to review proceedings 
or has been suspended, the contracting entity shall inform 
the Federal Ministry of Economics and Technology without 
undue delay of the outcome of the review proceedings. 

§ 129a Information Duties of the Review Bodies 

The public procurement tribunals and the higher regional 
courts shall inform the Federal Ministry of Economics 
and Technology by 31 January of each year of the number 
of review proceedings conducted in the previous year and 
their results. 

§ 129b Provision for Contracting Entities under the 
Federal Mining Act 

(1) In the award of contracts relating to supplies, works or 
services exceeding the contract thresholds set by Article 
16 of Directive 2004/17/EC of the European Parliament 
and of the Council of 31 March 2004 coordinating the 
procurement procedures of entities operating in the water, 
energy, transport and postal services sector (OJ EU no. 
L 134, p.1), as last amended by Commission Regulation 
(EC) No 1422/2007 of 4 December 2007 (OJ EU no. L 
317, p. 34), contracting entities which are entitled under 
the German Federal Mining Act [Bundesberggesetz] to 
explore for or extract oil, gas, coal or other solid fuels, 
must observe the principles of non-discrimination and 
competitive procurement in the award of contracts for the 
exploration for or extraction of oil, gas, coal or other solid 
fuels. In particular, they must provide adequate information 
to undertakings which could be interested in such a contract 
and apply objective criteria in the award of the contract. This 
shall not apply to the award of contracts for the purchase of 
energy or fuels for the production of energy. 

(2) The contracting entities under paragraph 1 shall inform 
the European Commission via the Federal Ministry of 
Economics and Technology of the award of the contracts 
covered by this provision in accordance with Commission 
Decision 93/327/EEC of 13 May 1993 defining the 
conditions under which contracting entities exploiting 
geographical areas for the purpose of exploring for or 
extracting oil, gas, coal or other solid fuels must commu-
nicate to the Commission information relating to the 
contracts they award (OJ EU no. L 129, p. 25). They may 
be exempted from the obligation to apply this provision 
under the procedure stipulated by the regulation issued in 
accordance with § 127 number 9.

Part V - Scope of Application of the Act 

§ 130 Public Undertakings, Scope of Application 

(1) This Act shall apply also to undertakings which are 
entirely or partly in public ownership or are managed or 
operated by public authorities. §§ 19, 20, and 31b(5) shall 
not apply to any charges and fees under public law. The 
provisions of Parts I to III of this Act shall not apply to the 
German Central Bank and to the German Kreditanstalt für 
Wiederaufbau (KfW). 

(2) This Act shall apply to all restraints of competition 
having an effect within the scope of application of this Act, 
even if they were caused outside the scope of application 
of this Act. 

(3) The provisions of the German Energy Industry Act shall 
not preclude the application of §§ 19, 20 and 29 provided 
that § 111 of the German Energy Industry Act does not 
state otherwise. 

Part VI - Transitional and Final Provisions 
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§ 131 Transitional Provisions 

(1) § 29 shall no longer be applied after 31 December 2017. 

(2) Award proceedings which were initiated before 24 April 
2009, including ensuing review proceedings, and review 
proceedings pending on 24 April 2009 shall be terminated 
in accordance with the previously applicable rules. 

(3) Award proceedings which were initiated before 14 
December 2011shall be terminated in accordance with 
rules previously applicable to these proceedings; this shall 
also apply to any ensuing review proceedings, and review 
proceedings pending on 14 December 2011. 

Annex (to § 98 number 4) 

Activities in the fields of drinking water, energy supply or 
transport are:

1. Supply of Drinking Water: 

The provision or operation of fixed networks intended 
to provide a service to the public in connection with the 
production, transport or distribution of drinking water and 
the supply of drinking water to such networks; this shall 
also apply if this activity is connected with the disposal or 
treatment of sewage or with hydraulic engineering projects, 
irrigation or land drainage, provided that the volume of 
water to be used for the supply of drinking water represents 
more than 20% of the total volume of water made available 
by such projects or irrigation or drainage installations; in 
the case of contracting entities under § 98 number 4 the 
activity shall not be considered an activity in the supply 
of drinking water where the production of drinking water 
is necessary for carrying out an activity other than the 
supply of drinking water or energy or transport services, 
and where the supply to the public network depends only 
on the contracting entity’s own consumption and has not 
exceeded 30% of the entity’s total production of drinking 
water, having regard to the average for the preceding three 
years, including the current year; 

2. Supply of Electricity and Gas: 

The provision and operation of fixed networks intended 
to provide a service to the public in connection with the 
production, transport or distribution of electricity or the 
production of gas as well as the supply of electricity or gas to 
these networks; the activity of contracting entities under § 
98 number 4 shall not be considered an activity in the supply 
of electricity and gas where the production of electricity or 
gas is necessary for carrying out an activity other than the 
supply of drinking water or energy or transport services, 
where the supply of electricity or gas to the public network 
depends only on the contracting entity’s own consumption, 
where the supply of gas is also aimed only at the economic 
exploitation of such production, if the supply of electricity 
has not exceeded 30 per cent of the entity’s total production 
of energy, having regard to the average for the preceding 
three years, including the current year, and if the supply of 

gas amounts to not more than 20 per cent of the entity’s 
turnover; 

3. Supply of Heat: 

The provision or operation of fixed networks intended 
to provide a service to the public in connection with the 
production, transport or distribution of heat and the supply 
of heat to these networks; this activity shall not be consid-
ered an activity in the supply of heat where the production 
of heat by contracting entities under § 98 number 4 is the 
unavoidable consequence of carrying out an activity other 
than the supply of drinking water or energy supply or 
transport services, where the supply to the public network is 
aimed only at the economic exploitation of such production 
and amounts to not more than 20% of the entity’s turnover, 
having regard to the average for the preceding three years, 
including the current year; 

4. Transport: 

The provision and operation of airports intended to provide 
a service to carriers in the air transport sector by airport 
undertakings which in particular have been granted a 
licence under § 38(2) number 1 of the Air Traffic Licensing 
Ordinance [Luftverkehrszulassungsordnung] as published 
on 10 July 2008 (Federal Law Gazette I p. 1229) or require 
such a licence; 

the provision and operation of ports or other terminal 
facilities intended to provide a service to carriers by sea or 
inland waterway; 

the provision of transport services, the provision or opera-
tion of infrastructure facilities intended to provide a service 
to the public in the field of transport by railway, tramway 
or other rail transport, by cable and automated systems, in 
the public transport of passengers within the meaning of 
the Passenger Transport Act [Personenbeförderungsgesetz] 
also by bus and trolleybus.
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II. Gesetz gegen Wettbewerbsbeschränkungen (GWB)

16.  Version updated to include the 9th amendment

 Teil 1 Wettbewerbsbeschränkungen

Kapitel 1 Wettbewerbsbeschränkende 
Vereinbarungen, Beschlüsse und 
abgestimmte Verhaltensweisen

§ 1 Verbot wettbewerbsbeschränkender Vereinbarungen

Vereinbarungen zwischen Unternehmen, Beschlüsse von 
Unternehmensvereinigungen und aufeinander abgestimmte 
Verhaltensweisen, die eine Verhinderung, Einschränkung 
oder Verfälschung des Wettbewerbs bezwecken oder 
bewirken, sind verboten.

§ 2 Freigestellte Vereinbarungen

(1) Vom Verbot des § 1 freigestellt sind Vereinbarungen 
z w i s c h e n  U n t e r n e h m e n ,  B e s c h l ü s s e  v o n 
Unternehmensvereinigungen oder aufeinander abgestimmte 
Verhaltensweisen, die unter angemessener Beteiligung der 
Verbraucher an dem entstehenden Gewinn zur Verbesserung 
der Warenerzeugung oder -verteilung oder zur Förderung 
des technischen oder wirtschaftlichen Fortschritts beitragen, 
ohne dass den beteiligten Unternehmen 

1. Beschränkungen auferlegt werden, die für die 
Verwirklichung dieser Ziele nicht unerlässlich sind, oder

2. Möglichkeiten eröffnet werden, für einen wesentlichen 
Teil der betreffenden Waren den Wettbewerb auszuschalten.

(2) Bei der Anwendung von Absatz 1 gelten die 
Verordnungen des Rates oder der Europäischen Kommission 
über die Anwendung von Artikel 101 Absatz 3 des 
Vertrages über die Arbeitsweise der Europäischen Union auf 
bestimmte Gruppen von Vereinbarungen, Beschlüsse von 
Unternehmensvereinigungen und aufeinander abgestimmte 
Verhaltensweisen (Gruppenfreistellungsverordnungen) 
entsprechend. Dies gilt auch, soweit die dort genannten 
Vereinbarungen, Beschlüsse und Verhaltensweisen nicht 
geeignet sind, den Handel zwischen den Mitgliedstaaten 
der Europäischen Union zu beeinträchtigen.

§ 3 Mittelstandskartelle

Vereinbarungen zwischen miteinander im Wettbewerb 
s tehenden Unternehmen und Beschlüsse  von 
Unternehmensvereinigungen, die die Rationalisierung 
wirtschaftlicher Vorgänge durch zwischenbetriebliche 
Zusammenarbeit zum Gegenstand haben, erfüllen die 
Voraussetzungen des § 2 Absatz 1, wenn 

1. dadurch der Wettbewerb auf dem Markt nicht wesentlich 
beeinträchtigt wird und

2. die Vereinbarung oder der Beschluss dazu dient, die 
Wettbewerbsfähigkeit kleiner oder mittlerer Unternehmen 
zu verbessern.

§§ 4 bis 17 (weggefallen)

Kapitel 2 Marktbeherrschung, sonstiges 
wettbewerbsbeschränkendes Verhalten

§ 18 Marktbeherrschung

(1) Ein Unternehmen ist marktbeherrschend, soweit es 
als Anbieter oder Nachfrager einer bestimmten Art von 
Waren oder gewerblichen Leistungen auf dem sachlich und 
räumlich relevanten Markt 

1. ohne Wettbewerber ist,

2. keinem wesentlichen Wettbewerb ausgesetzt ist oder

3. eine im Verhältnis zu seinen Wettbewerbern überragende 
Marktstellung hat.

(2) Der räumlich relevante Markt kann weiter sein als der 
Geltungsbereich dieses Gesetzes.

(2a) Der Annahme eines Marktes steht nicht entgegen, dass 
eine Leistung unentgeltlich erbracht wird.

(3) Bei der Bewertung der Marktstellung eines 
Unternehmens im Verhältnis zu seinen Wettbewerbern ist 
insbesondere Folgendes zu berücksichtigen: 

1. sein Marktanteil,

2. seine Finanzkraft,

3. sein Zugang zu den Beschaffungs- oder Absatzmärkten,

4. Verflechtungen mit anderen Unternehmen,

5. rechtliche oder tatsächliche Schranken für den 
Marktzutritt anderer Unternehmen,

6. der tatsächliche oder potenzielle Wettbewerb durch 
Unternehmen, die innerhalb oder außerhalb des 
Geltungsbereichs dieses Gesetzes ansässig sind,
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7. die Fähigkeit, sein Angebot oder seine Nachfrage auf 
andere Waren oder gewerbliche Leistungen umzustellen, 
sowie

8. die Möglichkeit der Marktgegenseite, auf andere 
Unternehmen auszuweichen.

(3a) Insbesondere bei mehrseitigen Märkten und 
Netzwerken sind bei der Bewertung der Marktstellung 
eines Unternehmens auch zu berücksichtigen: 

1. direkte und indirekte Netzwerkeffekte,

2. die parallele Nutzung mehrerer Dienste und der 
Wechselaufwand für die Nutzer,

3. seine Größenvorteile im Zusammenhang mit 
Netzwerkeffekten,

4. sein Zugang zu wettbewerbsrelevanten Daten,

5. innovationsgetriebener Wettbewerbsdruck.

(4) Es wird vermutet, dass ein Unternehmen marktbeherr-
schend ist, wenn es einen Marktanteil von mindestens 40 
Prozent hat.

(5) Zwei oder mehr Unternehmen sind marktbeherrschend, 
soweit 

1. zwischen ihnen für eine bestimmte Art von Waren oder 
gewerblichen Leistungen ein wesentlicher Wettbewerb 
nicht besteht und

2. sie in ihrer Gesamtheit die Voraussetzungen des Absatzes 
1 erfüllen.

(6) Eine Gesamtheit von Unternehmen gilt als markt-
beherrschend, wenn sie 

1. aus drei oder weniger Unternehmen besteht, die 
zusammen einen Marktanteil von 50 Prozent erreichen, 
oder

2. aus fünf oder weniger Unternehmen besteht, die 
zusammen einen Marktanteil von zwei Dritteln erreichen.

(7) Die Vermutung des Absatzes 6 kann widerlegt werden, 
wenn die Unternehmen nachweisen, dass 

1. die Wettbewerbsbedingungen zwischen ihnen wesent-
lichen Wettbewerb erwarten lassen oder

2. die Gesamtheit der Unternehmen im Verhältnis zu den 
übrigen Wettbewerbern keine überragende Marktstellung 
hat.

(8) Das Bundesministerium für Wirtschaft und Energie 
berichtet den gesetzgebenden Körperschaften nach Ablauf 
von drei Jahren nach Inkrafttreten der Regelungen in 

den Absätzen 2a und 3a über die Erfahrungen mit den 
Vorschriften.

§ 19 Verbotenes Verhalten von marktbeherrschenden 
Unternehmen

(1) Die missbräuchliche Ausnutzung einer marktbeherr-
schenden Stellung durch ein oder mehrere Unternehmen 
ist verboten.

(2) Ein Missbrauch liegt insbesondere vor, wenn ein 
marktbeherrschendes Unternehmen als Anbieter oder 
Nachfrager einer bestimmten Art von Waren oder gewerb-
lichen Leistungen 

1. ein anderes Unternehmen unmittelbar oder mittelbar 
unbillig behindert oder ohne sachlich gerechtfertigten 
Grund unmittelbar oder mittelbar anders behandelt als 
gleichartige Unternehmen;

2. Entgelte oder sonstige Geschäftsbedingungen fordert, 
die von denjenigen abweichen, die sich bei wirksamem 
Wettbewerb mit hoher Wahrscheinlichkeit ergeben 
würden; hierbei sind insbesondere die Verhaltensweisen von 
Unternehmen auf vergleichbaren Märkten mit wirksamem 
Wettbewerb zu berücksichtigen;

3 .  u n g ü n s t i g e r e  E n t g e l t e  o d e r  s o n s t i g e 
Geschäftsbedingungen fordert, als sie das marktbeherr-
schende Unternehmen selbst auf vergleichbaren Märkten 
von gleichartigen Abnehmern fordert, es sei denn, dass der 
Unterschied sachlich gerechtfertigt ist;

4. sich weigert, einem anderen Unternehmen gegen ange-
messenes Entgelt Zugang zu den eigenen Netzen oder 
anderen Infrastruktureinrichtungen zu gewähren, wenn es 
dem anderen Unternehmen aus rechtlichen oder tatsäch-
lichen Gründen ohne die Mitbenutzung nicht möglich ist, 
auf dem vor- oder nachgelagerten Markt als Wettbewerber 
des marktbeherrschenden Unternehmens tätig zu werden; 
dies gilt nicht, wenn das marktbeherrschende Unternehmen 
nachweist, dass die Mitbenutzung aus betriebsbedingten 
oder sonstigen Gründen nicht möglich oder nicht zumutbar 
ist;

5. andere Unternehmen dazu auffordert, ihm ohne sachlich 
gerechtfertigten Grund Vorteile zu gewähren; hierbei ist 
insbesondere zu berücksichtigen, ob die Aufforderung für 
das andere Unternehmen nachvollziehbar begründet ist und 
ob der geforderte Vorteil in einem angemessenen Verhältnis 
zum Grund der Forderung steht.

(3) Absatz 1 in Verbindung mit Absatz 2 Nummer 1 und 
Nummer 5 gilt auch für Vereinigungen von miteinander 
im Wettbewerb stehenden Unternehmen im Sinne der §§ 
2, 3 und 28 Absatz 1, § 30 Absatz 2a, 2b und § 31 Absatz 
1 Nummer 1, 2 und 4. Absatz 1 in Verbindung mit Absatz 
2 Nummer 1 gilt auch für Unternehmen, die Preise nach 
§ 28 Absatz 2 oder § 30 Absatz 1 Satz 1 oder § 31 Absatz 
1 Nummer 3 binden.
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§ 20 Verbotenes Verhalten von Unternehmen mit 
relativer oder überlegener Marktmacht

(1) § 19 Absatz 1 in Verbindung mit Absatz 2 Nummer 
1 gilt auch für Unternehmen und Vereinigungen von 
Unternehmen, soweit von ihnen kleine oder mitt-
lere Unternehmen als Anbieter oder Nachfrager einer 
bestimmten Art von Waren oder gewerblichen Leistungen 
in der Weise abhängig sind, dass ausreichende und zumut-
bare Möglichkeiten, auf andere Unternehmen auszuweichen, 
nicht bestehen (relative Marktmacht). Es wird vermutet, 
dass ein Anbieter einer bestimmten Art von Waren oder 
gewerblichen Leistungen von einem Nachfrager abhängig 
im Sinne des Satzes 1 ist, wenn dieser Nachfrager bei 
ihm zusätzlich zu den verkehrsüblichen Preisnachlässen 
oder sonstigen Leistungsentgelten regelmäßig besondere 
Vergünstigungen erlangt, die gleichartigen Nachfragern 
nicht gewährt werden.

(2) § 19 Absatz 1 in Verbindung mit Absatz 2 Nummer 
5 gilt auch für Unternehmen und Vereinigungen von 
Unternehmen im Verhältnis zu den von ihnen abhängigen 
Unternehmen.

(3) Unternehmen mit gegenüber kleinen und mittleren 
Wettbewerbern überlegener Marktmacht dürfen ihre 
Marktmacht nicht dazu ausnutzen, solche Wettbewerber 
unmittelbar oder mittelbar unbillig zu behindern. Eine 
unbillige Behinderung im Sinne des Satzes 1 liegt insbe-
sondere vor, wenn ein Unternehmen 

1. Lebensmittel im Sinne des § 2 Absatz 2 des Lebensmittel- 
und Futtermittelgesetzbuches unter Einstandspreis oder

2. andere Waren oder gewerbliche Leistungen nicht nur 
gelegentlich unter Einstandspreis oder

3. von kleinen oder mittleren Unternehmen, mit denen es 
auf dem nachgelagerten Markt beim Vertrieb von Waren 
oder gewerblichen Leistungen im Wettbewerb steht, für 
deren Lieferung einen höheren Preis fordert, als es selbst 
auf diesem Markt

anbietet, es sei denn, dies ist jeweils sachlich gerechtfertigt. 
Einstandspreis im Sinne des Satzes 2 ist der zwischen 
dem Unternehmen mit überlegener Marktmacht und 
seinem Lieferanten vereinbarte Preis für die Beschaffung 
der Ware oder Leistung, auf den allgemein gewährte und 
im Zeitpunkt des Angebots bereits mit hinreichender 
Sicherheit feststehende Bezugsvergünstigungen anteilig 
angerechnet werden, soweit nicht für bestimmte Waren 
oder Leistungen ausdrücklich etwas anderes vereinbart ist. 
Das Anbieten von Lebensmitteln unter Einstandspreis ist 
sachlich gerechtfertigt, wenn es geeignet ist, den Verderb 
oder die drohende Unverkäuflichkeit der Waren beim 
Händler durch rechtzeitigen Verkauf zu verhindern sowie in 
vergleichbar schwerwiegenden Fällen. Werden Lebensmittel 
an gemeinnützige Einrichtungen zur Verwendung im 
Rahmen ihrer Aufgaben abgegeben, liegt keine unbillige 
Behinderung vor.1 

(4) Ergibt sich auf Grund bestimmter Tatsachen nach 
allgemeiner Erfahrung der Anschein, dass ein Unternehmen 
seine Marktmacht im Sinne des Absatzes 3 ausgenutzt 
hat, so obliegt es diesem Unternehmen, den Anschein zu 
widerlegen und solche anspruchsbegründenden Umstände 
aus seinem Geschäftsbereich aufzuklären, deren Aufklärung 
dem betroffenen Wettbewerber oder einem Verband nach § 
33 Absatz 4 nicht möglich, dem in Anspruch genommenen 
Unternehmen aber leicht möglich und zumutbar ist.

(5) Wirtschafts- und Berufsvereinigungen sowie 
Gütezeichengemeinschaften dürfen die Aufnahme eines 
Unternehmens nicht ablehnen, wenn die Ablehnung 
eine sachlich nicht gerechtfertigte ungleiche Behandlung 
darstellen und zu einer unbilligen Benachteiligung des 
Unternehmens im Wettbewerb führen würde.

1 § 20 Absatz 3 gilt gemäß Artikel 2 in Verbindung mit 
Artikel 7 Satz 2 des Gesetzes vom 26. Juni 2013 (BGBl. I 
S. 1738) ab 1. Januar 2018 in folgender Fassung:

 „

(3) Unternehmen mit gegenüber kleinen und mittleren 
Wettbewerbern überlegener Marktmacht dürfen ihre 
Marktmacht nicht dazu ausnutzen, solche Wettbewerber 
unmittelbar oder mittelbar unbillig zu behindern. Eine 
unbillige Behinderung im Sinne des Satzes 1 liegt insbe-
sondere vor, wenn ein Unternehmen

1. Waren oder gewerbliche Leistungen nicht nur gelegent-
lich unter Einstandspreis anbietet oder

2. von kleinen oder mittleren Unternehmen, mit denen es 
auf dem nachgelagerten Markt beim Vertrieb von Waren 
oder gewerblichen Leistungen im Wettbewerb steht, für 
deren Lieferung einen höheren Preis fordert, als es selbst 
auf diesem Markt anbietet,

es sei denn, dies ist jeweils sachlich gerechtfertigt.“

Fußnote

§ 20 Fußnote Kursivdruck: IdF d. Art. 2 G v. 26.6.2013 
I 1738 mWv 1.1.2018; Art. 2 aufgeh. durch Art. 2 G 
v. 1.6.2017 I 1416 mWv 1.1.2018

§ 21 Boykottverbot, Verbot sonstigen wettbewerbs-
beschränkenden Verhaltens

(1) Unternehmen und Vereinigungen von Unternehmen 
dürfen nicht ein anderes Unternehmen oder Vereinigungen 
von Unternehmen in der Absicht, bestimmte Unternehmen 
unbillig zu beeinträchtigen, zu Liefersperren oder 
Bezugssperren auffordern.

(2) Unternehmen und Vereinigungen von Unternehmen 
dürfen anderen Unternehmen keine Nachteile androhen 
oder zufügen und keine Vorteile versprechen oder 
gewähren, um sie zu einem Verhalten zu veranlassen, das 
nach folgenden Vorschriften nicht zum Gegenstand einer 
vertraglichen Bindung gemacht werden darf: 
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1. nach diesem Gesetz,

2. nach Artikel 101 oder 102 des Vertrages über die 
Arbeitsweise der Europäischen Union oder

3. nach einer Verfügung der Europäischen Kommission 
oder der Kartellbehörde, die auf Grund dieses Gesetzes 
oder auf Grund der Artikel 101 oder 102 des Vertrages 
über die Arbeitsweise der Europäischen Union ergangen ist.

(3) Unternehmen und Vereinigungen von Unternehmen 
dürfen andere Unternehmen nicht zwingen, 

1. einer Vereinbarung oder einem Beschluss im Sinne der 
§§ 2, 3, 28 Absatz 1 oder § 30 Absatz 2a oder Absatz 2b 
beizutreten oder

2. sich mit anderen Unternehmen im Sinne des § 37 
zusammenzuschließen oder

3. in der Absicht, den Wettbewerb zu beschränken, sich im 
Markt gleichförmig zu verhalten.

(4) Es ist verboten, einem Anderen wirtschaftlichen 
Nachteil zuzufügen, weil dieser ein Einschreiten der 
Kartellbehörde beantragt oder angeregt hat.

Kapitel 3 Anwendung des europäischen 
Wettbewerbsrechts

§ 22 Verhältnis dieses Gesetzes zu den Artikeln 101 und 
102 des Vertrages über die Arbeitsweise der Europäischen 
Union

(1) Auf Vereinbarungen zwischen Unternehmen, Beschlüsse 
von Unternehmensvereinigungen und aufeinander abge-
stimmte Verhaltensweisen im Sinne des Artikels 101 Absatz 
1 des Vertrages über die Arbeitsweise der Europäischen 
Union, die den Handel zwischen den Mitgliedstaaten 
der Europäischen Union im Sinne dieser Bestimmung 
beeinträchtigen können, können auch die Vorschriften 
dieses Gesetzes angewandt werden. Ist dies der Fall, ist 
daneben gemäß Artikel 3 Absatz 1 Satz 1 der Verordnung 
(EG) Nr. 1/2003 des Rates vom 16. Dezember 2002 zur 
Durchführung der in den Artikeln 81 und 82 des Vertrages 
niedergelegten Wettbewerbsregeln (ABl. EG 2003 Nr. L 1 
S. 1) auch Artikel 101 des Vertrages über die Arbeitsweise 
der Europäischen Union anzuwenden.

(2)  Die  Anwendung der  Vorschr i f ten  d ieses 
Gesetzes darf gemäß Artikel 3 Absatz 2 Satz 1 der 
Verordnung (EG) Nr. 1/2003 nicht zum Verbot von 
Vereinbarungen zwischen Unternehmen, Beschlüssen 
von Unternehmensvereinigungen und aufeinander abge-
stimmten Verhaltensweisen führen, welche zwar den 
Handel zwischen den Mitgliedstaaten der Europäischen 
Union zu beeinträchtigen geeignet sind, aber 

1. den Wettbewerb im Sinne des Artikels 101 Absatz 1 des 
Vertrages über die Arbeitsweise der Europäischen Union 
nicht beschränken oder

2. die Bedingungen des Artikels 101 Absatz 3 des Vertrages 
über die Arbeitsweise der Europäischen Union erfüllen oder

3. durch eine Verordnung zur Anwendung des Artikels 
101 Absatz 3 des Vertrages über die Arbeitsweise der 
Europäischen Union erfasst sind.

Die Vorschriften des Kapitels 2 bleiben unberührt. In 
anderen Fällen richtet sich der Vorrang von Artikel 101 des 
Vertrages über die Arbeitsweise der Europäischen Union 
nach dem insoweit maßgeblichen Recht der Europäischen 
Union.

(3) Auf Handlungen, die einen nach Artikel 102 des 
Vertrages über die Arbeitsweise der Europäischen Union 
verbotenen Missbrauch darstellen, können auch die 
Vorschriften dieses Gesetzes angewandt werden. Ist dies 
der Fall, ist daneben gemäß Artikel 3 Absatz 1 Satz 2 
der Verordnung (EG) Nr. 1/2003 auch Artikel 102 des 
Vertrages über die Arbeitsweise der Europäischen Union 
anzuwenden. Die Anwendung weitergehender Vorschriften 
dieses Gesetzes bleibt unberührt.

(4) Die Absätze 1 bis 3 gelten unbeschadet des Rechts 
der Europäischen Union nicht, soweit die Vorschriften 
über die Zusammenschlusskontrolle angewandt werden. 
Vorschriften, die überwiegend ein von den Artikeln 101 und 
102 des Vertrages über die Arbeitsweise der Europäischen 
Union abweichendes Ziel verfolgen, bleiben von den 
Vorschriften dieses Abschnitts unberührt.

§ 23 (weggefallen)

Kapitel 4 Wettbewerbsregeln

§ 24 Begriff, Antrag auf Anerkennung

(1) Wirtschafts- und Berufsvereinigungen können für ihren 
Bereich Wettbewerbsregeln aufstellen.

(2) Wettbewerbsregeln sind Bestimmungen, die das 
Verhalten von Unternehmen im Wettbewerb regeln zu 
dem Zweck, einem den Grundsätzen des lauteren oder der 
Wirksamkeit eines leistungsgerechten Wettbewerbs zuwi-
derlaufenden Verhalten im Wettbewerb entgegenzuwirken 
und ein diesen Grundsätzen entsprechendes Verhalten im 
Wettbewerb anzuregen.

(3) Wirtschafts- und Berufsvereinigungen können bei der 
Kartellbehörde die Anerkennung von Wettbewerbsregeln 
beantragen.

(4) Der Antrag auf Anerkennung von Wettbewerbsregeln 
hat zu enthalten: 

1. Name, Rechtsform und Anschrift der Wirtschafts- oder 
Berufsvereinigung;

2. Name und Anschrift der Person, die sie vertritt;

3 . d ie  Angabe  des  sach l i chen  und ör t l i chen 
Anwendungsbereichs der Wettbewerbsregeln;
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4. den Wortlaut der Wettbewerbsregeln.

Dem Antrag sind beizufügen: 

1. die Satzung der Wirtschafts- oder Berufsvereinigung;

2. der Nachweis, dass die Wettbewerbsregeln satzungsmäßig 
aufgestellt sind;

3. eine Aufstellung von außenstehenden Wirtschafts- 
oder Berufsvereinigungen und Unternehmen der 
gleichen Wirtschaftsstufe sowie der Lieferanten- und 
Abnehmervereinigungen und der Bundesorganisationen 
der beteiligten Wirtschaftsstufen des betreffenden 
Wirtschaftszweiges.

In dem Antrag dürfen keine unrichtigen oder unvollstän-
digen Angaben gemacht oder benutzt werden, um für den 
Antragsteller oder einen anderen die Anerkennung einer 
Wettbewerbsregel zu erschleichen.

(5) Änderungen und Ergänzungen anerkannter 
Wettbewerbsregeln sind der Kartellbehörde mitzuteilen.

§ 25 Stellungnahme Dritter

Die Kartellbehörde hat nichtbeteiligten Unternehmen 
der gleichen Wirtschaftsstufe, Wirtschafts- und 
Berufsvereinigungen der durch die Wettbewerbsregeln 
betroffenen Lieferanten und Abnehmer sowie den 
Bundesorganisationen der beteiligten Wirtschaftsstufen 
Gelegenheit zur Stellungnahme zu geben. Gleiches gilt 
für Verbraucherzentralen und andere Verbraucherverbände, 
die mit öffentlichen Mitteln gefördert werden, wenn 
die Interessen der Verbraucher erheblich berührt sind. 
Die Kartellbehörde kann eine öffentliche mündliche 
Verhandlung über den Antrag auf Anerkennung durch-
führen, in der es jedermann freisteht, Einwendungen gegen 
die Anerkennung zu erheben.

§ 26 Anerkennung

(1) Die Anerkennung erfolgt durch Verfügung der 
Kartellbehörde. Sie hat zum Inhalt, dass die Kartellbehörde 
von den ihr nach Kapitel 6 zustehenden Befugnissen keinen 
Gebrauch machen wird.

(2) Soweit eine Wettbewerbsregel gegen das Verbot des § 
1 verstößt und nicht nach den §§ 2 und 3 freigestellt ist 
oder andere Bestimmungen dieses Gesetzes, des Gesetzes 
gegen den unlauteren Wettbewerb oder eine andere 
Rechtsvorschrift verletzt, hat die Kartellbehörde den Antrag 
auf Anerkennung abzulehnen.

(3) Wirtschafts- und Berufsvereinigungen haben die 
Außerkraftsetzung von ihnen aufgestellter, anerkannter 
Wettbewerbsregeln der Kartellbehörde mitzuteilen.

(4) Die Kartellbehörde hat die Anerkennung zurück-
zunehmen oder zu widerrufen, wenn sie nachträglich 
feststellt, dass die Voraussetzungen für die Ablehnung der 
Anerkennung nach Absatz 2 vorliegen.

§ 27 Veröffentlichung von Wettbewerbsregeln, 
Bekanntmachungen

(1) Anerkannte Wettbewerbsregeln sind im Bundesanzeiger 
zu veröffentlichen.

(2) Im Bundesanzeiger sind bekannt zu machen 

1. die Anträge nach § 24 Absatz 3;

2. die Anberaumung von Terminen zur mündlichen 
Verhandlung nach § 25 Satz 3;

3. die Anerkennung von Wettbewerbsregeln, ihrer 
Änderungen und Ergänzungen;

4. die Ablehnung der Anerkennung nach § 26 Absatz 2, 
die Rücknahme oder der Widerruf der Anerkennung von 
Wettbewerbsregeln nach § 26 Absatz 4. 

(3) Mit der Bekanntmachung der Anträge nach 
Absatz 2 Nummer 1 ist darauf hinzuweisen, dass die 
Wettbewerbsregeln, deren Anerkennung beantragt ist, 
bei der Kartellbehörde zur öffentlichen Einsichtnahme 
ausgelegt sind.

(4) Soweit die Anträge nach Absatz 2 Nummer 1 zur 
Anerkennung führen, genügt für die Bekanntmachung der 
Anerkennung eine Bezugnahme auf die Bekanntmachung 
der Anträge.

(5) Die Kartel lbehörde ertei lt  zu anerkannten 
Wettbewerbsregeln, die nicht nach Absatz 1 veröffentlicht 
worden sind, auf Anfrage Auskunft über die Angaben nach 
§ 24 Absatz 4 Satz 1. 

Kapitel 5 Sonderregeln für bestimmte 
Wirtschaftsbereiche

§ 28 Landwirtschaft

(1) § 1 gilt nicht für Vereinbarungen von landwirtschaft-
lichen Erzeugerbetrieben sowie für Vereinbarungen 
und Beschlüsse von Vereinigungen von landwirtschaft-
lichen Erzeugerbetrieben und Vereinigungen von solchen 
Erzeugervereinigungen über 

1. die Erzeugung oder den Absatz landwirtschaftlicher 
Erzeugnisse oder

2. die Benutzung gemeinschaftlicher Einrichtungen für 
die Lagerung, Be- oder Verarbeitung landwirtschaftlicher 
Erzeugnisse,

sofern sie keine Preisbindung enthalten und den Wettbewerb 
nicht ausschließen. Als landwirtschaftliche Erzeugerbetriebe 
gelten auch Pflanzen- und Tierzuchtbetriebe und die auf 
der Stufe dieser Betriebe tätigen Unternehmen.
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(2) Für vertikale Preisbindungen, die die Sortierung, 
Kennzeichnung oder Verpackung von landwirtschaftlichen 
Erzeugnissen betreffen, gilt § 1 nicht.

(3) Landwirtschaftliche Erzeugnisse sind die in Anhang 
I des Vertrages über die Arbeitsweise der Europäischen 
Union aufgeführten Erzeugnisse sowie die durch Be- oder 
Verarbeitung dieser Erzeugnisse gewonnenen Waren, 
deren Be- oder Verarbeitung durch landwirtschaftliche 
Erzeugerbetriebe oder ihre Vereinigungen durchgeführt 
zu werden pflegt.

§ 29 Energiewirtschaft

Einem Unternehmen ist es verboten, als Anbieter 
von Elektrizität oder leitungsgebundenem Gas 
(Versorgungsunternehmen) auf einem Markt, auf dem es 
allein oder zusammen mit anderen Versorgungsunternehmen 
eine marktbeherrschende Stellung hat, diese Stellung miss-
bräuchlich auszunutzen, indem es 

1. Entgelte oder sonstige Geschäftsbedingungen 
fordert, die ungünstiger sind als diejenigen anderer 
Versorgungsunternehmen oder von Unternehmen 
auf  vergle ichbaren Märkten, es  se i  denn, das 
Versorgungsunternehmen weist nach, dass die Abweichung 
sachlich gerechtfertigt ist, wobei die Umkehr der 
Darlegungs- und Beweislast nur in Verfahren vor den 
Kartellbehörden gilt, oder

2. Entgelte fordert, die die Kosten in unangemessener Weise 
überschreiten.

Kosten, die sich ihrem Umfang nach im Wettbewerb 
nicht einstellen würden, dürfen bei der Feststellung eines 
Missbrauchs im Sinne des Satzes 1 nicht berücksichtigt 
werden. Die §§ 19 und 20 bleiben unberührt.

§ 30 Presse

(1) § 1 gilt nicht für vertikale Preisbindungen, durch die ein 
Unternehmen, das Zeitungen oder Zeitschriften herstellt, 
die Abnehmer dieser Erzeugnisse rechtlich oder wirtschaft-
lich bindet, bei der Weiterveräußerung bestimmte Preise zu 
vereinbaren oder ihren Abnehmern die gleiche Bindung 
bis zur Weiterveräußerung an den letzten Verbraucher 
aufzuerlegen. Zu Zeitungen und Zeitschriften zählen auch 
Produkte, die Zeitungen oder Zeitschriften reproduzieren 
oder substituieren und bei Würdigung der Gesamtumstände 
als überwiegend verlagstypisch anzusehen sind, sowie 
kombinierte Produkte, bei denen eine Zeitung oder eine 
Zeitschrift im Vordergrund steht.

(2) Vereinbarungen der in Absatz 1 bezeichneten Art 
sind, soweit sie Preise und Preisbestandteile betreffen, 
schriftlich abzufassen. Es genügt, wenn die Beteiligten 
Urkunden unterzeichnen, die auf eine Preisliste oder auf 
Preismitteilungen Bezug nehmen. § 126 Absatz 2 des 
Bürgerlichen Gesetzbuchs findet keine Anwendung.

(2a) § 1 gilt nicht für Branchenvereinbarungen zwischen 
Vereinigungen von Unternehmen, die nach Absatz 1 Preise 

für Zeitungen oder Zeitschriften binden (Presseverlage), 
einerseits und Vereinigungen von deren Abnehmern, die 
im Preis gebundene Zeitungen und Zeitschriften mit 
Remissionsrecht beziehen und mit Remissionsrecht an 
Letztveräußerer verkaufen (Presse-Grossisten), anderer-
seits für die von diesen Vereinigungen jeweils vertretenen 
Unternehmen, soweit in diesen Branchenvereinbarungen 
der flächendeckende und diskriminierungsfreie Vertrieb 
von Zeitungs- und Zeitschriftensortimenten durch die 
Presse-Grossisten, insbesondere dessen Voraussetzungen 
und dessen Vergütungen sowie die dadurch abgegol-
tenen Leistungen geregelt sind. Insoweit sind die in Satz 
1 genannten Vereinigungen und die von ihnen jeweils 
vertretenen Presseverlage und Presse-Grossisten zur 
Sicherstellung eines flächendeckenden und diskriminie-
rungsfreien Vertriebs von Zeitungen und Zeitschriften im 
stationären Einzelhandel im Sinne von Artikel 106 Absatz 
2 des Vertrages über die Arbeitsweise der Europäischen 
Union mit Dienstleistungen von allgemeinem wirtschaftli-
chem Interesse betraut. Die §§ 19 und 20 bleiben unberührt.

(2b) § 1 gilt nicht für Vereinbarungen zwischen Zeitungs- 
oder Zeitschriftenverlagen über eine verlagswirtschaft-
liche Zusammenarbeit, soweit die Vereinbarung den 
Beteiligten ermöglicht, ihre wirtschaftliche Basis für den 
intermedialen Wettbewerb zu stärken. Satz 1 gilt nicht 
für eine Zusammenarbeit im redaktionellen Bereich. Die 
Unternehmen haben auf Antrag einen Anspruch auf eine 
Entscheidung der Kartellbehörde nach § 32c, wenn 

1. bei einer Vereinbarung nach Satz 1 die Voraussetzungen 
für ein Verbot nach Artikel 101 Absatz 1 des Vertrages 
über die Arbeitsweise der Europäischen Union nach den 
der Kartellbehörde vorliegenden Erkenntnissen nicht 
gegeben sind und

2. die Antragsteller ein erhebliches rechtliches und wirt-
schaftliches Interesse an dieser Entscheidung haben.

Die §§ 19 und 20 bleiben unberührt.

(3) Das Bundeskartellamt kann von Amts wegen oder auf 
Antrag eines gebundenen Abnehmers die Preisbindung 
für unwirksam erklären und die Anwendung einer neuen 
gleichartigen Preisbindung verbieten, wenn 

1. die Preisbindung missbräuchlich gehandhabt wird oder

2. die Preisbindung oder ihre Verbindung mit anderen 
Wettbewerbsbeschränkungen geeignet ist, die gebun-
denen Waren zu verteuern oder ein Sinken ihrer Preise 
zu verhindern oder ihre Erzeugung oder ihren Absatz zu 
beschränken.

Soweit eine Branchenvereinbarung nach Absatz 2a oder 
eine Vereinbarung nach Absatz 2b einen Missbrauch der 
Freistellung darstellt, kann das Bundeskartellamt diese ganz 
oder teilweise für unwirksam erklären.

(4) Das Bundesministerium für Wirtschaft und Energie 
berichtet den gesetzgebenden Körperschaften nach Ablauf 
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von fünf Jahren nach Inkrafttreten der Regelung in den 
Absätzen 2b und 3 Satz 2 über die Erfahrungen mit der 
Vorschrift.

§ 31 Verträge der Wasserwirtschaft

(1 )  Das  Ver bo t  we t t be wer bsbe s c h r änkende r 
Vereinbarungen nach § 1 gilt nicht für Verträge von 
Unternehmen der öffentlichen Versorgung mit Wasser 
(Wasserversorgungsunternehmen) mit 

1. anderen Wasserversorgungsunternehmen oder 
mit Gebietskörperschaften, soweit sich damit ein 
Vertragsbeteiligter verpflichtet, in einem bestimmten Gebiet 
eine öffentliche Wasserversorgung über feste Leitungswege 
zu unterlassen;

2. Gebietskörperschaften, soweit sich damit eine 
Gebietskörperschaft verpflichtet, die Verlegung und den 
Betrieb von Leitungen auf oder unter öffentlichen Wegen 
für eine bestehende oder beabsichtigte unmittelbare 
öffentliche Wasserversorgung von Letztverbrauchern im 
Gebiet der Gebietskörperschaft ausschließlich einem 
Versorgungsunternehmen zu gestatten;

3. Wasserversorgungsunternehmen der Verteilungsstufe, 
soweit sich damit ein Wasserversorgungsunternehmen der 
Verteilungsstufe verpflichtet, seine Abnehmer mit Wasser 
über feste Leitungswege nicht zu ungünstigeren Preisen 
oder Bedingungen zu versorgen, als sie das zuliefernde 
Wasserversorgungsunternehmen seinen vergleichbaren 
Abnehmern gewährt;

4. anderen Wasserversorgungsunternehmen, soweit 
sie zu dem Zweck abgeschlossen sind, bestimmte 
Versorgungsleistungen über feste Leitungswege einem 
oder mehreren Versorgungsunternehmen ausschließlich zur 
Durchführung der öffentlichen Versorgung zur Verfügung 
zu stellen.

(2) Verträge nach Absatz 1 sowie ihre Änderungen und 
Ergänzungen bedürfen der Schriftform.

(3) Durch Verträge nach Absatz 1 oder die Art ihrer 
Durchführung darf die durch die Freistellung von den 
Vorschriften dieses Gesetzes erlangte Stellung im Markt 
nicht missbraucht werden.

(4) Ein Missbrauch liegt insbesondere vor, wenn 

1. das Marktverhalten eines Wasserversorgungsunternehmens 
den Grundsätzen zuwiderläuft, die für das Marktverhalten 
von Unternehmen bei wirksamem Wettbewerb bestimmend 
sind, oder

2. ein Wasserversorgungsunternehmen von seinen 
Abnehmern ungünstigere Preise oder Geschäftsbedingungen 
fordert als gleichartige Wasserversorgungsunternehmen, es 
sei denn, das Wasserversorgungsunternehmen weist nach, 
dass der Unterschied auf abweichenden Umständen beruht, 
die ihm nicht zurechenbar sind, oder

3. ein Wasserversorgungsunternehmen Entgelte fordert, 
die die Kosten in unangemessener Weise überschreiten; 
anzuerkennen sind die Kosten, die bei einer rationellen 
Betriebsführung anfallen.

(5) Ein Missbrauch l iegt  nicht vor, wenn ein 
Wasserversorgungsunternehmen sich insbesondere aus 
technischen oder hygienischen Gründen weigert, mit einem 
anderen Unternehmen Verträge über die Einspeisung von 
Wasser in sein Versorgungsnetz abzuschließen, und eine 
damit verbundene Entnahme (Durchleitung) verweigert.

§ 31a Wasserwirtschaft, Meldepflicht

(1) Verträge nach § 31 Absatz 1 Nummer 1, 2 und 4 
sowie ihre Änderungen und Ergänzungen bedürfen zu 
ihrer Wirksamkeit der vollständigen Anmeldung bei der 
Kartellbehörde. Bei der Anmeldung sind für jedes beteiligte 
Unternehmen anzugeben: 

1. Firma oder sonstige Bezeichnung,

2. Ort der Niederlassung oder Sitz,

3. Rechtsform und Anschrift sowie

4. Name und Anschrift des bestellten Vertreters oder des 
sonstigen Bevollmächtigten, bei juristischen Personen des 
gesetzlichen Vertreters.

(2) Die Beendigung oder Aufhebung der in § 31 Absatz 
1 Nummer 1, 2 und 4 genannten Verträge ist der 
Kartellbehörde mitzuteilen.

§ 31b Wasserwirtschaft, Aufgaben und Befugnisse der 
Kartellbehörde, Sanktionen

(1) Die Kartellbehörde erteilt zu den nach § 31 Absatz 1 
Nummer 1, 2 und 4 freigestellten Verträgen auf Anfrage 
Auskunft über 

1. Angaben nach § 31a und

2. den wesentlichen Inhalt der Verträge und Beschlüsse, 
insbesondere Angaben über den Zweck, über die beabsich-
tigten Maßnahmen und über Geltungsdauer, Kündigung, 
Rücktritt und Austritt.

(2) Die Kartellbehörde erlässt Verfügungen nach diesem 
Gesetz, die die öffentliche Versorgung mit Wasser über 
feste Leitungswege betreffen, im Benehmen mit der 
Fachaufsichtsbehörde.

(3) Die Kartellbehörde kann in Fällen des Missbrauchs 
nach § 31 Absatz 3 

1. die beteiligten Unternehmen verpflichten, einen bean-
standeten Missbrauch abzustellen,

2. die beteiligten Unternehmen verpflichten, die Verträge 
oder Beschlüsse zu ändern, oder



760

German Competition Law Gesetz gegen Wettbewerbsbeschränkungen

3. die Verträge und Beschlüsse für unwirksam erklären.

(4) Bei einer Entscheidung über eine Maßnahme nach 
Absatz 3 berücksichtigt die Kartellbehörde Sinn und Zweck 
der Freistellung und insbesondere das Ziel einer möglichst 
sicheren und preisgünstigen Versorgung.

(5 )  Absa t z  3  g i l t  en t sp re c hend , sowe i t  e in 
Wasserversorgungsunternehmen eine marktbeherrschende 
Stellung innehat.

(6) § 19 bleibt unberührt.

Kapitel 6 Befugnisse der Kartellbehörden, 
Schadensersatz und Vorteilsabschöpfung

Abschnitt 1 Befugnisse der Kartellbehörden

§ 32 Abstellung und nachträgliche Feststellung von 
Zuwiderhandlungen

(1) Die Kartellbehörde kann Unternehmen oder 
Vereinigungen von Unternehmen verpflichten, eine 
Zuwiderhandlung gegen eine Vorschrift dieses Teils 
oder gegen Artikel 101 oder 102 des Vertrages über die 
Arbeitsweise der Europäischen Union abzustellen.

(2)  S ie kann ihnen hierzu al le  er forder l ichen 
Abhilfemaßnahmen verhaltensorientierter oder 
struktureller Art vorschreiben, die gegenüber der fest-
gestellten Zuwiderhandlung verhältnismäßig und für 
eine wirksame Abstellung der Zuwiderhandlung 
erforderlich sind. Abhilfemaßnahmen struktureller 
Art können nur in Ermangelung einer verhaltensorien-
tierten Abhilfemaßnahme von gleicher Wirksamkeit 
festgelegt werden, oder wenn letztere im Vergleich zu 
Abhilfemaßnahmen struktureller Art mit einer größeren 
Belastung für die beteiligten Unternehmen verbunden wäre.

(2a) In der Abstellungsverfügung kann die Kartellbehörde 
eine Rückerstattung der aus dem kartellrechtswid-
rigen Verhalten erwirtschafteten Vorteile anordnen. 
Die in den erwirtschafteten Vorteilen enthaltenen 
Zinsvorteile können geschätzt werden. Nach Ablauf der 
in der Abstellungsverfügung bestimmten Frist für die 
Rückerstattung sind die bis zu diesem Zeitpunkt erwirt-
schafteten Vorteile entsprechend § 288 Absatz 1 Satz 2 und 
§ 289 Satz 1 des Bürgerlichen Gesetzbuchs zu verzinsen.

(3) Soweit ein berechtigtes Interesse besteht, kann die 
Kartellbehörde auch eine Zuwiderhandlung feststellen, 
nachdem diese beendet ist.

§ 32a Einstweilige Maßnahmen

(1) Die Kartellbehörde kann in dringenden Fällen, wenn 
die Gefahr eines ernsten, nicht wieder gutzumachenden 
Schadens für den Wettbewerb besteht, von Amts wegen 
einstweilige Maßnahmen anordnen.

(2) Die Anordnung gemäß Absatz 1 ist zu befristen. Die 
Frist kann verlängert werden. Sie soll insgesamt ein Jahr 
nicht überschreiten.

§ 32b Verpflichtungszusagen

(1) Bieten Unternehmen im Rahmen eines Verfahrens 
nach § 30 Absatz 3, § 31b Absatz 3 oder § 32 an, 
Verpflichtungen einzugehen, die geeignet sind, die ihnen 
von der Kartellbehörde nach vorläufiger Beurteilung mitge-
teilten Bedenken auszuräumen, so kann die Kartellbehörde 
für diese Unternehmen die Verpflichtungszusagen durch 
Verfügung für bindend erklären. Die Verfügung hat zum 
Inhalt, dass die Kartellbehörde vorbehaltlich des Absatzes 
2 von ihren Befugnissen nach den § 30 Absatz 3, § 31b 
Absatz 3, §§ 32 und 32a keinen Gebrauch machen wird. 
Sie kann befristet werden.

(2) Die Kartellbehörde kann die Verfügung nach Absatz 
1 aufheben und das Verfahren wieder aufnehmen, wenn 

1. sich die tatsächlichen Verhältnisse in einem für die 
Verfügung wesentlichen Punkt nachträglich geändert 
haben,

2. die beteiligten Unternehmen ihre Verpflichtungen nicht 
einhalten oder

3. die Verfügung auf unvollständigen, unrichtigen oder 
irreführenden Angaben der Parteien beruht.

§ 32c Kein Anlass zum Tätigwerden

Sind die Voraussetzungen für ein Verbot nach den §§ 1, 19 
bis 21 und 29, nach Artikel 101 Absatz 1 oder Artikel 102 
des Vertrages über die Arbeitsweise der Europäischen Union 
nach den der Kartellbehörde vorliegenden Erkenntnissen 
nicht gegeben, so kann sie entscheiden, dass für sie kein 
Anlass besteht, tätig zu werden. Die Entscheidung hat 
zum Inhalt, dass die Kartellbehörde vorbehaltlich neuer 
Erkenntnisse von ihren Befugnissen nach den §§ 32 
und 32a keinen Gebrauch machen wird. Sie hat keine 
Freistellung von einem Verbot im Sinne des Satzes 1 zum 
Inhalt.

§ 32d Entzug der Freistellung

H a b e n  Ve r e i n b a r u n g e n ,  B e s c h l ü s s e  v o n 
Unternehmensvereinigungen oder aufeinander 
abgest immte Verhaltensweisen, die unter eine 
Gruppenf reistellungsverordnung fallen, in einem 
Einzelfall Wirkungen, die mit § 2 Absatz 1 oder mit 
Artikel 101 Absatz 3 des Vertrages über die Arbeitsweise 
der Europäischen Union unvereinbar sind und auf einem 
Gebiet im Inland auftreten, das alle Merkmale eines 
gesonderten räumlichen Marktes aufweist, so kann die 
Kartellbehörde den Rechtsvorteil der Gruppenfreistellung 
in diesem Gebiet entziehen.
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§ 32e Untersuchungen einzelner Wirtschaftszweige 
und einzelner Arten von Vereinbarungen

(1) Lassen starre Preise oder andere Umstände vermuten, 
dass der Wettbewerb im Inland möglicherweise einge-
schränkt oder verfälscht ist, können das Bundeskartellamt 
und die obersten Landesbehörden die Untersuchung eines 
bestimmten Wirtschaftszweiges oder – Sektor übergreifend 
– einer bestimmten Art von Vereinbarungen durchführen.

(2) Im Rahmen dieser Untersuchung können das 
Bundeskartellamt und die obersten Landesbehörden 
die zur Anwendung der Vorschriften dieses Teils 
oder des Artikels 101 oder 102 des Vertrages über die 
Arbeitsweise der Europäischen Union erforderlichen 
Ermittlungen durchführen. Sie können dabei von den 
betreffenden Unternehmen und Vereinigungen Auskünfte 
verlangen, insbesondere die Unterrichtung über sämtliche 
Vereinbarungen, Beschlüsse und aufeinander abgestimmte 
Verhaltensweisen.

(3) Das Bundeskartellamt und die obersten Landesbehörden 
können einen Bericht über die Ergebnisse der Untersuchung 
nach Absatz 1 veröffentlichen und Dritte um Stellungnahme 
bitten.

(4) § 49 Absatz 1 sowie die §§ 57, 59 und 61 gelten 
entsprechend.

(5) Die Absätze 1 bis 3 gelten entsprechend bei begrün-
detem Verdacht des Bundeskartellamts auf erhebliche, 
dauerhafte oder wiederholte Verstöße gegen verbraucher-
rechtliche Vorschriften, die nach ihrer Art oder ihrem 
Umfang die Interessen einer Vielzahl von Verbraucherinnen 
und Verbrauchern beeinträchtigen. Dies gilt nicht, wenn 
die Durchsetzung der Vorschriften nach Satz 1 in die 
Zuständigkeit anderer Bundesbehörden fällt. Absatz 4 
gilt mit der Maßgabe, dass die Regelungen zum Betreten 
von Räumlichkeiten der Betroffenen zum Zweck der 
Einsichtnahme und Prüfung von Unterlagen gemäß § 59 
Absatz 1 Satz 1 Nummer 3, den Absätzen 2 und 3 sowie 
die Regelungen zu Durchsuchungen nach § 59 Absatz 4 
keine Anwendung finden.

(6) Der Anspruch auf Ersatz der Aufwendungen einer 
Abmahnung nach § 12 Absatz 1 Satz 2 des Gesetzes gegen 
den unlauteren Wettbewerb ist ab der Veröffentlichung 
eines Abschlussberichts über eine Sektoruntersuchung nach 
Absatz 5 für vier Monate ausgeschlossen.

A b s c h n i t t  2  S c h a d e n s e r s a t z  u n d 
Vorteilsabschöpfung

§ 33 Beseitigungs- und Unterlassungsanspruch

(1) Wer gegen eine Vorschrift dieses Teils oder gegen 
Artikel 101 oder 102 des Vertrages über die Arbeitsweise 
der Europäischen Union verstößt (Rechtsverletzer) oder 
wer gegen eine Verfügung der Kartellbehörde verstößt, 
ist gegenüber dem Betroffenen zur Beseitigung der 

Beeinträchtigung und bei Wiederholungsgefahr zur 
Unterlassung verpflichtet.

(2) Der Unterlassungsanspruch besteht bereits dann, wenn 
eine Zuwiderhandlung droht.

(3) Betroffen ist, wer als Mitbewerber oder sonstiger 
Marktbeteiligter durch den Verstoß beeinträchtigt ist.

(4) Die Ansprüche aus Absatz 1 können auch geltend 
gemacht werden von 

1. rechtsfähigen Verbänden zur Förderung gewerblicher 
oder selbstständiger beruflicher Interessen, wenn 

a) ihnen eine erhebliche Anzahl betroffener Unternehmen 
im Sinne des Absatzes 3 angehört und

b) sie insbesondere nach ihrer personellen, sachlichen und 
finanziellen Ausstattung imstande sind, ihre satzungsmä-
ßigen Aufgaben der Verfolgung gewerblicher oder selbst-
ständiger beruflicher Interessen tatsächlich wahrzunehmen;

2. Einrichtungen, die nachweisen, dass sie eingetragen 
sind in 

a) die Liste qualifizierter Einrichtungen nach § 4 des 
Unterlassungsklagengesetzes oder

b) das Verzeichnis der Europäischen Kommission 
nach Artikel 4 Absatz 3 der Richtlinie 2009/22/EG 
des Europäischen Parlaments und des Rates vom 23. 
April 2009 über Unterlassungsklagen zum Schutz der 
Verbraucherinteressen (ABl. L 110 vom 1.5.2009, S. 30) 
in der jeweils geltenden Fassung.

§ 33a Schadensersatzpflicht

(1) Wer einen Verstoß nach § 33 Absatz 1 vorsätzlich oder 
fahrlässig begeht, ist zum Ersatz des daraus entstehenden 
Schadens verpflichtet.

(2) Es wird widerleglich vermutet, dass ein Kartell einen 
Schaden verursacht. Ein Kartell im Sinne dieses Abschnitts 
ist eine Absprache oder abgestimmte Verhaltensweise 
zwischen zwei oder mehr Wettbewerbern zwecks 
Abstimmung ihres Wettbewerbsverhaltens auf dem Markt 
oder Beeinflussung der relevanten Wettbewerbsparameter. 
Zu solchen Absprachen oder Verhaltensweisen gehören 
unter anderem 

1. die Festsetzung oder Koordinierung der An- oder 
Verkaufspreise oder sonstiger Geschäftsbedingungen,

2. die Aufteilung von Produktions- oder Absatzquoten,

3. die Aufteilung von Märkten und Kunden einschließlich 
Angebotsabsprachen, Einfuhr- und Ausfuhrbeschränkungen 
oder

4. gegen andere Wettbewerber gerichtete wettbewerbs-
schädigende Maßnahmen.
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(3) Für die Bemessung des Schadens gilt § 287 der 
Zivilprozessordnung. Dabei kann insbesondere der anteilige 
Gewinn, den der Rechtsverletzer durch den Verstoß gegen 
Absatz 1 erlangt hat, berücksichtigt werden.

(4) Geldschulden nach Absatz 1 hat der Schuldner ab 
Eintritt des Schadens zu verzinsen. Die §§ 288 und 289 
Satz 1 des Bürgerlichen Gesetzbuchs finden entsprechende 
Anwendung.

§ 33b Bindungswirkung von Entscheidungen einer 
Wettbewerbsbehörde

Wird wegen eines Verstoßes gegen eine Vorschrift dieses 
Teils oder gegen Artikel 101 oder 102 des Vertrages über 
die Arbeitsweise der Europäischen Union Schadensersatz 
gefordert, so ist das Gericht an die Feststellung des Verstoßes 
gebunden, wie sie in einer bestandskräftigen Entscheidung 
der Kartellbehörde, der Europäischen Kommission oder 
der Wettbewerbsbehörde oder des als solche handelnden 
Gerichts in einem anderen Mitgliedstaat der Europäischen 
Union getroffen wurde. Das Gleiche gilt für entsprechende 
Feststellungen in rechtskräftigen Gerichtsentscheidungen, 
die infolge der Anfechtung von Entscheidungen nach Satz 
1 ergangen sind. Diese Verpflichtung gilt unbeschadet der 
Rechte und Pflichten nach Artikel 267 des Vertrages über 
die Arbeitsweise der Europäischen Union.

§ 33c Schadensabwälzung

(1) Wird eine Ware oder Dienstleistung zu einem 
überteuerten Preis bezogen (Preisaufschlag), so ist der 
Schaden nicht deshalb ausgeschlossen, weil die Ware oder 
Dienstleistung weiterveräußert wurde. Der Schaden des 
Abnehmers ist ausgeglichen, soweit der Abnehmer einen 
Preisaufschlag, der durch einen Verstoß nach § 33a Absatz 
1 verursacht worden ist, an seine Abnehmer (mittelbare 
Abnehmer) weitergegeben hat (Schadensabwälzung). 
Davon unberührt bleibt der Anspruch des Geschädigten 
auf Ersatz seines entgangenen Gewinns nach § 252 des 
Bürgerlichen Gesetzbuchs, soweit der entgangene Gewinn 
durch die Weitergabe des Preisaufschlags verursacht worden 
ist.

(2) Dem Grunde nach wird zugunsten eines mittelbaren 
Abnehmers vermutet, dass der Preisaufschlag auf ihn 
abgewälzt wurde, wenn 

1. der Rechtsverletzer einen Verstoß gegen § 1 oder 19 oder 
Artikel 101 oder 102 des Vertrages über die Arbeitsweise 
der Europäischen Union begangen hat,

2. der Verstoß einen Preisaufschlag für den unmittelbaren 
Abnehmer des Rechtsverletzers zur Folge hatte und

3. der mittelbare Abnehmer Waren oder Dienstleistungen 
erworben hat, die 

a) Gegenstand des Verstoßes waren,

b) aus Waren oder Dienstleistungen hervorgegangen sind, 
die Gegenstand des Verstoßes waren, oder

c) Waren oder Dienstleistungen enthalten haben, die 
Gegenstand des Verstoßes waren.

(3) Die Vermutung einer Schadensabwälzung nach Absatz 
2 findet keine Anwendung, wenn glaubhaft gemacht wird, 
dass der Preisaufschlag nicht oder nicht vollständig an den 
mittelbaren Abnehmer weitergegeben wurde.

(4) Die Absätze 1 bis 3 finden entsprechende Anwendung 
für den Fall, dass der Verstoß gegen § 1 oder 19 oder Artikel 
101 oder 102 des Vertrages über die Arbeitsweise der 
Europäischen Union die Belieferung des Rechtsverletzers 
betrifft.

(5) Bei der Entscheidung über den Umfang der 
Schadensabwälzung findet § 287 der Zivilprozessordnung 
entsprechende Anwendung.

§ 33d Gesamtschuldnerische Haftung

(1) Begehen mehrere gemeinschaftlich einen Verstoß im 
Sinne des § 33a Absatz 1, sind sie als Gesamtschuldner 
zum Ersatz des daraus entstehenden Schadens verpflichtet. 
Im Übrigen finden die §§ 830 und 840 Absatz 1 des 
Bürgerlichen Gesetzbuchs Anwendung.

(2) Das Verhältnis, in dem die Gesamtschuldner unter-
einander für die Verpflichtung zum Ersatz und den 
Umfang des zu leistenden Ersatzes haften, hängt von den 
Umständen ab, insbesondere davon, in welchem Maß sie 
den Schaden verursacht haben. Im Übrigen finden die §§ 
421 bis 425 sowie 426 Absatz 1 Satz 2 und Absatz 2 des 
Bürgerlichen Gesetzbuchs Anwendung.

(3) Verstoßen mehrere Unternehmen gegen § 1 oder 
19 oder gegen Artikel 101 oder 102 des Vertrages über 
die Arbeitsweise der Europäischen Union, so ist die 
Verpflichtung eines kleinen oder mittleren Unternehmens 
im Sinne der Empfehlung 2003/361/EG der Kommission 
vom 6. Mai 2003 betreffend die Definition der 
Kleinstunternehmen sowie der kleinen und mittleren 
Unternehmen (ABl. L 124 vom 20.5.2003, S. 36) zum 
Schadensersatz nach § 33a Absatz 1 auf den Ersatz des 
Schadens beschränkt, der seinen unmittelbaren und mittel-
baren Abnehmern oder Lieferanten aus dem Verstoß 
entsteht, wenn 

1. sein Anteil an dem relevanten Markt während des 
Zeitraums, in dem der Verstoß begangen wurde, stets 
weniger als 5 Prozent betrug und

2. die regelmäßige Ersatzpflicht nach Absatz 1 seine wirt-
schaftliche Lebensfähigkeit unwiederbringlich gefährden 
und seine Aktiva jeden Werts berauben würde.

Anderen Geschädigten ist das kleine oder mittlere 
Unternehmen nur zum Ersatz des aus dem Verstoß gemäß 
§ 33a Absatz 1 entstehenden Schadens verpflichtet, wenn 
sie von den übrigen Rechtsverletzern mit Ausnahme des 
Kronzeugen keinen vollständigen Ersatz erlangen konnten. 
§ 33e Absatz 2 findet entsprechende Anwendung.
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(4) Die übrigen Rechtsverletzer können von dem kleinen 
oder mittleren Unternehmen im Sinne von Absatz 3 Satz 1 
Ausgleichung nach Absatz 2 nur bis zur Höhe des Schadens 
verlangen, den dieses seinen unmittelbaren und mittelbaren 
Abnehmern oder Lieferanten verursacht hat. Satz 1 gilt 
nicht für die Ausgleichung von Schäden, die anderen als 
den unmittelbaren oder mittelbaren Abnehmern oder 
Lieferanten der beteiligten Rechtsverletzer aus dem Verstoß 
entstehen.

(5) Die Beschränkung der Haftung nach den Absätzen 3 
und 4 ist ausgeschlossen, wenn 

1. das kleine oder mittlere Unternehmen den Verstoß 
organisiert oder

2. das kleine oder mittlere Unternehmen die anderen 
Rechtsverletzer zur Teilnahme an dem Verstoß gezwungen 
hat oder

3. in der Vergangenheit bereits die Beteiligung des kleinen 
oder mittleren Unternehmens an einem sonstigen Verstoß 
gegen § 1 oder 19 oder Artikel 101 oder 102 des Vertrages 
über die Arbeitsweise der Europäischen Union oder gegen 
Wettbewerbsrecht im Sinne des § 89e Absatz 2 behördlich 
oder gerichtlich festgestellt worden ist.

§ 33e Kronzeuge

(1) Abweichend von § 33a Absatz 1 ist ein an einem 
Kartell beteiligtes Unternehmen oder eine an dem Kartell 
beteiligte natürliche Person, dem oder der im Rahmen 
eines Kronzeugenprogramms der vollständige Erlass der 
Geldbuße gewährt wurde (Kronzeuge), nur zum Ersatz des 
Schadens verpflichtet, der seinen oder ihren unmittelbaren 
und mittelbaren Abnehmern oder Lieferanten aus dem 
Verstoß entsteht. Anderen Geschädigten ist der Kronzeuge 
nur zum Ersatz des aus dem Verstoß gemäß § 33a Absatz 
1 entstehenden Schadens verpflichtet, wenn sie von den 
übrigen Rechtsverletzern keinen vollständigen Ersatz 
erlangen konnten.

(2) In Fällen nach Absatz 1 Satz 2 ist der Kronzeuge 
nicht zum Ersatz des Schadens verpflichtet, soweit die 
Schadensersatzansprüche gegen die übrigen Rechtsverletzer 
bereits verjährt sind.

(3) Die übrigen Rechtsverletzer können von dem 
Kronzeugen Ausgleichung nach § 33d Absatz 2 nur bis 
zur Höhe des Schadens verlangen, den dieser seinen unmit-
telbaren und mittelbaren Abnehmern oder Lieferanten 
verursacht hat. Diese Beschränkung gilt nicht für die 
Ausgleichung von Schäden, die anderen als den unmittel-
baren oder mittelbaren Abnehmern oder Lieferanten der 
an dem Kartell beteiligten Unternehmen aus dem Verstoß 
entstehen.

§ 33f Wirkungen des Vergleichs

(1) Wenn nicht anders vereinbart, wird im Falle einer 
durch einvernehmliche Streitbeilegung erzielten Einigung 
(Vergleich) über einen Schadensersatzanspruch nach § 

33a Absatz 1 der sich vergleichende Gesamtschuldner in 
Höhe seines Anteils an dem Schaden von seiner Haftung 
gegenüber dem sich vergleichenden Geschädigten befreit. 
Die übrigen Gesamtschuldner sind nur zum Ersatz des 
Schadens verpflichtet, der nach Abzug des Anteils des sich 
vergleichenden Gesamtschuldners verbleibt. Den Ersatz 
des verbliebenen Schadens kann der sich vergleichende 
Geschädigte von dem sich vergleichenden Gesamtschuldner 
nur verlangen, wenn der sich vergleichende Geschädigte 
von den übrigen Gesamtschuldnern insoweit keinen voll-
ständigen Ersatz erlangen konnte. Satz 3 findet keine 
Anwendung, wenn die Vergleichsparteien dies in dem 
Vergleich ausgeschlossen haben.

(2) Gesamtschuldner, die nicht an dem Vergleich nach 
Absatz 1 beteiligt sind, können von dem sich vergleichenden 
Gesamtschuldner keine Ausgleichung nach § 33d Absatz 
2 für den Ersatz des Schadens des sich vergleichenden 
Geschädigten verlangen, der nach Abzug des Anteils des 
sich vergleichenden Gesamtschuldners verblieben ist.

§ 33g Anspruch auf Herausgabe von Beweismitteln 
und Erteilung von Auskünften

(1) Wer im Besitz von Beweismitteln ist, die für die 
Erhebung eines auf Schadensersatz gerichteten Anspruchs 
nach § 33a Absatz 1 erforderlich sind, ist verpflichtet, sie 
demjenigen herauszugeben, der glaubhaft macht, einen 
solchen Schadensersatzanspruch zu haben, wenn dieser die 
Beweismittel so genau bezeichnet, wie dies auf Grundlage 
der mit zumutbarem Aufwand zugänglichen Tatsachen 
möglich ist.

(2) Wer im Besitz von Beweismitteln ist, die für die 
Verteidigung gegen einen auf Schadensersatz gerich-
teten Anspruch nach § 33a Absatz 1 erforderlich sind, 
ist verpflichtet, sie demjenigen herauszugeben, gegen den 
ein Rechtsstreit über den Anspruch nach Absatz 1 oder 
den Anspruch auf Schadensersatz nach § 33a Absatz 1 
rechtshängig ist, wenn dieser die Beweismittel so genau 
bezeichnet, wie dies auf Grundlage der mit zumutbarem 
Aufwand zugänglichen Tatsachen möglich ist. Der 
Anspruch nach Satz 1 besteht auch, wenn jemand Klage 
auf Feststellung erhoben hat, dass ein anderer keinen 
Anspruch nach § 33a Absatz 1 gegen ihn hat, und er den 
der Klage zugrunde liegenden Verstoß im Sinne des § 33a 
Absatz 1 nicht bestreitet.

(3) Die Herausgabe von Beweismitteln nach den Absätzen 1 
und 2 ist ausgeschlossen, soweit sie unter Berücksichtigung 
der berechtigten Interessen der Beteiligten unverhält-
nismäßig ist. Bei der Abwägung sind insbesondere zu 
berücksichtigen: 

1. in welchem Umfang der Antrag auf zugängliche 
Informationen und Beweismittel gestützt wird,

2. der Umfang der Beweismittel und die Kosten der 
Herausgabe, insbesondere, wenn die Beweismittel von 
einem Dritten verlangt werden,
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3. der Ausschluss der Ausforschung von Tatsachen, die 
für den Anspruch nach § 33a Absatz 1 oder für die 
Verteidigung gegen diesen Anspruch nicht erheblich sind,

4. die Bindungswirkung von Entscheidungen nach § 33b,

5. die Wirksamkeit der öffentlichen Durchsetzung des 
Kartellrechts und

6. der Schutz von Betriebs- und Geschäftsgeheimnissen 
und sonstiger vertraulicher Informationen und welche 
Vorkehrungen zu deren Schutz bestehen.

Das Interesse desjenigen, gegen den der Anspruch nach 
§ 33a Absatz 1 geltend gemacht wird, die Durchsetzung 
des Anspruchs zu vermeiden, ist nicht zu berücksichtigen.

(4) Ausgeschlossen ist die Herausgabe eines Dokuments 
oder einer Aufzeichnung, auch über den Inhalt einer 
Vernehmung im wettbewerbsbehördlichen Verfahren, 
wenn und soweit darin eine freiwillige Erklärung seitens 
oder im Namen eines Unternehmens oder einer natürlichen 
Person gegenüber einer Wettbewerbsbehörde enthalten ist, 

1. in der das Unternehmen oder die natürliche Person 
die Kenntnis von einem Kartell und seine beziehungs-
weise ihre Beteiligung daran darlegt und die eigens 
zu dem Zweck formuliert wurde, im Rahmen eines 
Kronzeugenprogramms bei der Wettbewerbsbehörde den 
Erlass oder die Ermäßigung der Geldbuße zu erwirken 
(Kronzeugenerklärung) oder

2. die ein Anerkenntnis oder den Verzicht auf das 
Bestreiten seiner Beteiligung an einer Zuwiderhandlung 
gegen das Kartellrecht und seiner Verantwortung für diese 
Zuwiderhandlung enthält und die eigens für den Zweck 
formuliert wurde, der Wettbewerbsbehörde die Anwendung 
eines vereinfachten oder beschleunigten Verfahrens zu 
ermöglichen (Vergleichsausführungen).

Nicht von der Kronzeugenerklärung umfasst sind 
Beweismittel, die unabhängig von einem wettbewerbsbe-
hördlichen Verfahren vorliegen, unabhängig davon, ob diese 
Informationen in den Akten einer Wettbewerbsbehörde 
enthalten sind oder nicht. Behauptet ein Verpflichteter, 
ein Beweismittel oder Teile davon seien nach Satz 1 von 
der Herausgabe ausgeschlossen, kann der Anspruchsteller 
insoweit die Herausgabe an das zuständige Gericht nach 
§ 89b Absatz 8 allein zum Zweck der Prüfung verlangen.

(5) Bis zum vollständigen Abschluss des wettbewerbs-
behördlichen Verfahrens gegen alle Beteiligten ist die 
Herausgabe von Beweismitteln ausgeschlossen, soweit sie 
Folgendes enthalten: 

1. Informationen, die von einer natürlichen oder juristischen 
Person oder Personenvereinigung eigens für das wett-
bewerbsbehördliche Verfahren erstellt wurden,

2. Mitteilungen der Wettbewerbsbehörde an die Beteiligten 
in dem Verfahren oder

3. Vergleichsausführungen, die zurückgezogen wurden.

(6) Die Herausgabe von Beweismitteln nach den Absätzen 
1 und 2 kann verweigert werden, soweit der Besitzer in 
einem Rechtsstreit über einen Anspruch nach § 33a Absatz 
1 dieses Gesetzes gemäß § 383 Absatz 1 Nummer 4 bis 6 
oder gemäß § 384 Nummer 3 der Zivilprozessordnung zur 
Zeugnisverweigerung berechtigt wäre. In diesem Fall kann 
der Anspruchsteller die Herausgabe der Beweismittel an das 
zuständige Gericht zur Entscheidung nach § 89b Absatz 6 
verlangen. Satz 2 ist nicht anzuwenden auf 

1. Personen im Sinne des § 383 Absatz 1 Nummer 4 und 5 
der Zivilprozessordnung, soweit sie nach dieser Vorschrift 
zur Zeugnisverweigerung berechtigt wären, und

2. Personen im Sinne des § 203 Absatz 1 Nummer 1 bis 
5, Absatz 2 und 3 des Strafgesetzbuchs, soweit sie nach 
§ 383 Absatz 1 Nummer 6 der Zivilprozessordnung zur 
Zeugnisverweigerung berechtigt wären.

Geistlichen stehen ihre berufsmäßig tätigen Gehilfen und 
die Personen gleich, die bei ihnen zur Vorbereitung auf den 
Beruf tätig sind.

(7) Macht der nach Absatz 1 oder Absatz 2 Verpflichtete 
zu der Herausgabe der Beweismittel Aufwendungen, die 
er den Umständen nach für erforderlich halten darf, kann 
er von dem anderen Teil den Ersatz dieser Aufwendungen 
verlangen.

(8) Erteilt der Verpflichtete nach Absatz 1 oder 2 die 
Auskunft vorsätzlich oder grob fahrlässig falsch, unvoll-
ständig oder gar nicht oder gibt er Beweismittel vorsätzlich 
oder grob fahrlässig fehlerhaft, unvollständig oder gar nicht 
heraus, ist er dem Anspruchsteller zum Ersatz des daraus 
entstehenden Schadens verpflichtet.

(9) Die von dem Verpflichteten nach den Absätzen 1 
und 2 erteilten Auskünfte oder herausgegebenen 
Beweismittel dürfen in einem Strafverfahren oder in einem 
Verfahren nach dem Gesetz über Ordnungswidrigkeiten 
wegen einer vor der Erteilung der Auskunft oder der 
Herausgabe eines Beweismittels begangenen Tat gegen 
den Verpflichteten oder gegen einen in § 52 Absatz 1 der 
Strafprozessordnung bezeichneten Angehörigen nur mit 
Zustimmung des Verpflichteten verwertet werden. Dies gilt 
auch, wenn die Auskunft im Rahmen einer Zeugen- oder 
Parteivernehmung erteilt oder wiederholt wird. Die Sätze 
1 und 2 finden keine Anwendung in Verfahren gegen 
Unternehmen.

(10) Die Absätze 1 bis 9 sowie die §§ 89b bis 89d über die 
Herausgabe von Beweismitteln gelten für die Erteilung von 
Auskünften entsprechend.

Fußnote
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§  3 3 g  A b s .  4  K u r s i v d r u c k :  D a s  Wo r t 
"Wettbewerbshörde" wurde wegen offensichtlicher 
Unrichtigkeit korrigiert zu "Wettbewerbsbehörde"

§ 33h Verjährung

(1) Ansprüche aus § 33 Absatz 1 und § 33a Absatz 1 
verjähren in fünf Jahren.

(2) Die Verjährungsfrist beginnt mit dem Schluss des 
Jahres, in dem 

1. der Anspruch entstanden ist,

2. der Anspruchsberechtigte Kenntnis erlangt hat oder ohne 
grobe Fahrlässigkeit hätte erlangen müssen 

a) von den Umständen, die den Anspruch begründen, und 
davon, dass sich daraus ein Verstoß nach § 33 Absatz 1 
ergibt, sowie

b) von der Identität des Rechtsverletzers und

3. der den Anspruch begründende Verstoß nach § 33 Absatz 
1 beendet worden ist.

(3) Ansprüche aus § 33 Absatz 1 und § 33a Absatz 1 
verjähren ohne Rücksicht auf die Kenntnis oder grob 
fahrlässige Unkenntnis von den Umständen nach Absatz 
2 Nummer 2 in zehn Jahren von dem Zeitpunkt an, in dem 

1. der Anspruch entstanden ist und

2. der Verstoß nach § 33 Absatz 1 beendet wurde.

(4) Im Übrigen verjähren die Ansprüche in 30 Jahren 
nach dem Verstoß nach § 33 Absatz 1, der den Schaden 
ausgelöst hat.

(5) Verjährung tritt ein, wenn eine der Fristen nach den 
Absätzen 1, 3 oder 4 abgelaufen ist.

(6) Die Verjährung eines Anspruchs nach § 33 Absatz 1 
oder nach § 33a Absatz 1 wird gehemmt, wenn 

1. eine Kartellbehörde Maßnahmen im Hinblick auf eine 
Untersuchung oder auf ihr Verfahren wegen eines Verstoßes 
im Sinne des § 33 Absatz 1 trifft;

2 . d i e  E u ro p ä i s c h e  K o m m i s s i o n  o d e r  e i n e 
Wettbewerbsbehörde eines anderen Mitgliedstaates der 
Europäischen Union oder das als solche handelnde Gericht 
Maßnahmen im Hinblick auf eine Untersuchung oder auf 
ihr Verfahren wegen eines Verstoßes gegen Artikel 101 oder 
102 des Vertrages über die Arbeitsweise der Europäischen 
Union oder gegen eine Bestimmung des nationalen 
Wettbewerbsrechts eines anderen Mitgliedstaates der 
Europäischen Union im Sinne des § 89e Absatz 2 trifft oder

3. der Anspruchsberechtigte gegen den Rechtsverletzer 
Klage auf Auskunft oder Herausgabe von Beweismitteln 
nach § 33g erhoben hat.

Die Hemmung endet ein Jahr nach der bestands- und 
rechtskräftigen Entscheidung oder der anderweitigen 
Erledigung des Verfahrens. § 204 Absatz 2 Satz 2 und 
3 des Bürgerlichen Gesetzbuchs findet entsprechende 
Anwendung.

(7) Die Verjährungsfrist eines Anspruchs auf Ausgleichung 
nach § 33d Absatz 2 wegen der Befriedigung eines 
Schadensersatzanspruchs nach § 33a Absatz 1 beginnt 
mit der Befriedigung dieses Schadensersatzanspruchs.

(8) Abweichend von Absatz 2 beginnt die Verjährungsfrist 
des Schadensersatzanspruchs nach 

§ 33a Absatz 1 von Geschädigten, 

1. die nicht unmittelbare oder mittelbare Abnehmer oder 
Lieferanten des Kronzeugen sind, gegen den Kronzeugen 
mit dem Schluss des Jahres, in dem der Geschädigte von 
den übrigen Rechtsverletzern keinen vollständigen Ersatz 
seines aus dem Verstoß entstehenden Schadens erlangen 
konnte;

2. die nicht unmittelbare oder mittelbare Abnehmer oder 
Lieferanten eines kleinen oder mittleren Unternehmens 
nach § 33d Absatz 3 Satz 1 sind, gegen dieses Unternehmen 
mit dem Schluss des Jahres, in dem der Geschädigte nach 
§ 33d Absatz 3 Satz 2 von den übrigen Rechtsverletzern 
mit Ausnahme des Kronzeugen keinen vollständigen Ersatz 
seines aus dem Verstoß entstehenden Schadens erlangen 
konnte.

A b s a t z  3  f i n d e t  k e i n e  A n w e n d u n g  a u f 
Schadensersatzansprüche, deren Verjährungsfrist nach 
Maßgabe dieses Absatzes beginnt.

§ 34 Vorteilsabschöpfung durch die Kartellbehörde

(1) Hat ein Unternehmen vorsätzlich oder fahrlässig gegen 
eine Vorschrift dieses Teils, gegen Artikel 101 oder 102 
des Vertrages über die Arbeitsweise der Europäischen 
Union oder eine Verfügung der Kartellbehörde verstoßen 
und dadurch einen wirtschaftlichen Vorteil erlangt, kann 
die Kartellbehörde die Abschöpfung des wirtschaftlichen 
Vorteils anordnen und dem Unternehmen die Zahlung 
eines entsprechenden Geldbetrags auferlegen.

(2) Absatz 1 gilt nicht, soweit der wirtschaftliche Vorteil 
abgeschöpft ist durch 

1. Schadensersatzleistungen,

2. Festsetzung der Geldbuße,

3. Anordnung der Einziehung von Taterträgen oder

4. Rückerstattung.

Soweit das Unternehmen Leistungen nach Satz 1 erst 
nach der Vorteilsabschöpfung erbringt, ist der abgeführte 
Geldbetrag in Höhe der nachgewiesenen Zahlungen an das 
Unternehmen zurückzuerstatten.
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(3) Wäre die Durchführung der Vorteilsabschöpfung eine 
unbillige Härte, soll die Anordnung auf einen angemessenen 
Geldbetrag beschränkt werden oder ganz unterbleiben. Sie 
soll auch unterbleiben, wenn der wirtschaftliche Vorteil 
gering ist.

(4) Die Höhe des wirtschaftlichen Vorteils kann geschätzt 
werden. Der abzuführende Geldbetrag ist zahlenmäßig zu 
bestimmen.

(5) Die Vorteilsabschöpfung kann nur innerhalb einer 
Frist von bis zu sieben Jahren seit Beendigung der 
Zuwiderhandlung und längstens für einen Zeitraum von 
fünf Jahren angeordnet werden. § 33h Absatz 6 gilt entspre-
chend. Im Falle einer bestandskräftigen Entscheidung 
im Sinne des § 33b Satz 1 oder einer rechtskräftigen 
Gerichtsentscheidung im Sinne des § 33b Satz 2 beginnt 
die Frist nach Satz 1 erneut.

§ 34a Vorteilsabschöpfung durch Verbände

(1) Wer einen Verstoß im Sinne des § 34 Absatz 1 
vorsätzlich begeht und hierdurch zu Lasten einer Vielzahl 
von Abnehmern oder Anbietern einen wirtschaftli-
chen Vorteil erlangt, kann von den gemäß § 33 Absatz 
2 zur Geltendmachung eines Unterlassungsanspruchs 
Berechtigten auf Herausgabe dieses wirtschaftlichen 
Vorteils an den Bundeshaushalt in Anspruch genommen 
werden, soweit nicht die Kartellbehörde die Abschöpfung 
des wirtschaftlichen Vorteils durch Verhängung einer 
Geldbuße, durch Einziehung von Taterträgen, durch 
Rückerstattung oder nach § 34 Absatz 1 anordnet.

(2) Auf den Anspruch sind Leistungen anzurechnen, die 
das Unternehmen auf Grund des Verstoßes erbracht hat. 
§ 34 Absatz 2 Satz 2 gilt entsprechend.

( 3 )  B e a n s p r u c h e n  m e h r e r e  G l ä u b i g e r  d i e 
Vorteilsabschöpfung, gelten die §§ 428 bis 430 des 
Bürgerlichen Gesetzbuchs entsprechend.

(4) Die Gläubiger haben dem Bundeskartellamt über die 
Geltendmachung von Ansprüchen nach Absatz 1 Auskunft 
zu erteilen. Sie können vom Bundeskartellamt Erstattung 
der für die Geltendmachung des Anspruchs erforderlichen 
Aufwendungen verlangen, soweit sie vom Schuldner keinen 
Ausgleich erlangen können. Der Erstattungsanspruch ist 
auf die Höhe des an den Bundeshaushalt abgeführten 
wirtschaftlichen Vorteils beschränkt.

(5) Ansprüche nach Absatz 1 verjähren in fünf Jahren. Die 
§§ 33b und 33h Absatz 6 gelten entsprechend.

Kapitel 7 Zusammenschlusskontrolle

§ 35 Geltungsbereich der Zusammenschlusskontrolle

(1) Die Vorschriften über die Zusammenschlusskontrolle 
finden Anwendung, wenn im letzten Geschäftsjahr vor dem 
Zusammenschluss 

1. die beteiligten Unternehmen insgesamt weltweit 
Umsatzerlöse von mehr als 500 Millionen Euro und

2. im Inland mindestens ein beteiligtes Unternehmen 
Umsatzerlöse von mehr als 25 Millionen Euro und ein 
anderes beteiligtes Unternehmen Umsatzerlöse von mehr 
als 5 Millionen Euro 

erzielt haben.

(1a) Die Vorschriften über die Zusammenschlusskontrolle 
finden auch Anwendung, wenn 

1.  die Voraussetzungen des Absatzes 1 Nummer 1 erfüllt 
sind,

2. im Inland im letzten Geschäftsjahr vor dem 
Zusammenschluss 

a) ein beteiligtes Unternehmen Umsatzerlöse von mehr als 
25 Millionen Euro erzielt hat und

b) weder das zu erwerbende Unternehmen noch ein anderes 
beteiligtes Unternehmen Umsatzerlöse von jeweils mehr als 
5 Millionen Euro erzielt haben,

3. der Wert der Gegenleistung für den Zusammenschluss 
mehr als 400 Millionen Euro beträgt und

4. das zu erwerbende Unternehmen nach Nummer 2 in 
erheblichem Umfang im Inland tätig ist.

(2) Absatz 1 gilt nicht, soweit sich ein Unternehmen, das 
nicht im Sinne des § 36 Absatz 2 abhängig ist und im 
letzten Geschäftsjahr weltweit Umsatzerlöse von weniger 
als 10 Millionen Euro erzielt hat, mit einem anderen 
Unternehmen zusammenschließt. Absatz 1 gilt auch 
nicht für Zusammenschlüsse durch die Zusammenlegung 
öffentlicher Einrichtungen und Betriebe, die mit einer 
kommunalen Gebietsreform einhergehen. Die Absätze 
1 und 1a gelten nicht, wenn alle am Zusammenschluss 
beteiligten Unternehmen 

1. Mitglied einer kreditwirtschaftlichen Verbundgruppe im 
Sinne des § 8b Absatz 4 Satz 8 des Körperschaftsteuergesetzes 
sind,

2. im Wesentlichen für die Unternehmen der kreditwirt-
schaftlichen Verbundgruppe, deren Mitglied sie sind, 
Dienstleistungen erbringen und

3. bei der Tätigkeit nach Nummer 2 keine eigenen vertrag-
lichen Endkundenbeziehungen unterhalten.

Satz 3 gilt nicht für Zusammenschlüsse von Zentralbanken 
und Girozentralen im Sinne des § 21 Absatz 2 Nummer 2 
des Kreditwesengesetzes.

(3) Die Vorschriften dieses Gesetzes finden keine 
Anwendung, soweit die Europäische Kommission 
nach der Verordnung (EG) Nr. 139/2004 des 
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Rates vom 20. Januar 2004 über die Kontrolle von 
Unternehmenszusammenschlüssen in ihrer jeweils 
geltenden Fassung ausschließlich zuständig ist.

§ 36 Gr undsätz e  für  die  Beur tei lung von 
Zusammenschlüssen

(1) Ein Zusammenschluss, durch den wirksamer 
Wettbewerb erheblich behindert würde, insbesondere 
von dem zu erwarten ist, dass er eine marktbeherrschende 
Stellung begründet oder verstärkt, ist vom Bundeskartellamt 
zu untersagen. Dies gilt nicht, wenn 

1. die beteiligten Unternehmen nachweisen, dass 
durch den Zusammenschluss auch Verbesserungen 
der Wettbewerbsbedingungen eintreten und diese 
Verbesserungen die Behinderung des Wettbewerbs über-
wiegen, oder

2. die Untersagungsvoraussetzungen des Satzes 1 auf einem 
Markt vorliegen, auf dem seit mindestens fünf Jahren 
Waren oder gewerbliche Leistungen angeboten werden und 
auf dem im letzten Kalenderjahr weniger als 15 Millionen 
Euro umgesetzt wurden, es sei denn, es handelt sich um 
einen Markt im Sinne von § 18 Absatz 2a oder einen Fall 
des § 35 Absatz 1a, oder

3. die marktbeherrschende Stellung eines Zeitungs- oder 
Zeitschriftenverlags verstärkt wird, der einen kleinen oder 
mittleren Zeitungs- oder Zeitschriftenverlag übernimmt, 
falls nachgewiesen wird, dass der übernommene Verlag 
in den letzten drei Jahren jeweils in der Gewinn- und 
Verlustrechnung nach § 275 des Handelsgesetzbuchs einen 
erheblichen Jahresfehlbetrag auszuweisen hatte und er 
ohne den Zusammenschluss in seiner Existenz gefährdet 
wäre. Ferner muss nachgewiesen werden, dass vor dem 
Zusammenschluss kein anderer Erwerber gefunden wurde, 
der eine wettbewerbskonformere Lösung sichergestellt 
hätte.

(2) Ist ein beteiligtes Unternehmen ein abhängiges 
oder herrschendes Unternehmen im Sinne des § 17 des 
Aktiengesetzes oder ein Konzernunternehmen im Sinne 
des § 18 des Aktiengesetzes, sind die so verbundenen 
Unternehmen als einheitliches Unternehmen anzusehen. 
Wirken mehrere Unternehmen derart zusammen, dass sie 
gemeinsam einen beherrschenden Einfluss auf ein anderes 
Unternehmen ausüben können, gilt jedes von ihnen als 
herrschendes.

(3) Steht einer Person oder Personenvereinigung, die nicht 
Unternehmen ist, die Mehrheitsbeteiligung an einem 
Unternehmen zu, gilt sie als Unternehmen.

§ 37 Zusammenschluss

(1) Ein Zusammenschluss liegt in folgenden Fällen vor: 

1. Erwerb des Vermögens eines anderen Unternehmens 
ganz oder zu einem wesentlichen Teil; das gilt auch, wenn 
ein im Inland tätiges Unternehmen, dessen Vermögen 
erworben wird, noch keine Umsatzerlöse erzielt hat;

2. Erwerb der unmittelbaren oder mittelbaren Kontrolle 
durch ein oder mehrere Unternehmen über die Gesamtheit 
oder Teile eines oder mehrerer anderer Unternehmen. 
Die Kontrolle wird durch Rechte, Verträge oder andere 
Mittel begründet, die einzeln oder zusammen unter 
Berücksichtigung aller tatsächlichen und rechtlichen 
Umstände die Möglichkeit gewähren, einen bestimmenden 
Einfluss auf die Tätigkeit eines Unternehmens auszuüben, 
insbesondere durch 

a) Eigentums- oder Nutzungsrechte an einer Gesamtheit 
oder an Teilen des Vermögens des Unternehmens,

b) Rechte oder Verträge, die einen bestimmenden Einfluss 
auf die Zusammensetzung, die Beratungen oder Beschlüsse 
der Organe des Unternehmens gewähren;

das gilt auch, wenn ein im Inland tätiges Unternehmen 
noch keine Umsatzerlöse erzielt hat;

3. Erwerb von Anteilen an einem anderen Unternehmen, 
wenn die Anteile allein oder zusammen mit sonstigen, dem 
Unternehmen bereits gehörenden Anteilen 

a) 50 vom Hundert oder

b) 25 vom Hundert

des Kapitals oder der Stimmrechte des anderen 
Unternehmens erreichen. Zu den Anteilen, die dem 
Unternehmen gehören, rechnen auch die Anteile, die einem 
anderen für Rechnung dieses Unternehmens gehören und, 
wenn der Inhaber des Unternehmens ein Einzelkaufmann 
ist, auch die Anteile, die sonstiges Vermögen des Inhabers 
sind. Erwerben mehrere Unternehmen gleichzeitig oder 
nacheinander Anteile im vorbezeichneten Umfang an 
einem anderen Unternehmen, gilt dies hinsichtlich der 
Märkte, auf denen das andere Unternehmen tätig ist, auch 
als Zusammenschluss der sich beteiligenden Unternehmen 
untereinander;

4. jede sonstige Verbindung von Unternehmen, auf Grund 
deren ein oder mehrere Unternehmen unmittelbar oder 
mittelbar einen wettbewerblich erheblichen Einfluss auf 
ein anderes Unternehmen ausüben können.

(2) Ein Zusammenschluss liegt auch dann vor, wenn die 
beteiligten Unternehmen bereits vorher zusammenge-
schlossen waren, es sei denn, der Zusammenschluss führt 
nicht zu einer wesentlichen Verstärkung der bestehenden 
Unternehmensverbindung.

(3) Erwerben Kreditinstitute, Finanzinstitute oder 
Versicherungsunternehmen Anteile an einem anderen 
Unternehmen zum Zwecke der Veräußerung, gilt dies 
nicht als Zusammenschluss, solange sie das Stimmrecht aus 
den Anteilen nicht ausüben und sofern die Veräußerung 
innerhalb eines Jahres erfolgt. Diese Frist kann vom 
Bundeskartellamt auf Antrag verlängert werden, wenn 
glaubhaft gemacht wird, dass die Veräußerung innerhalb 
der Frist unzumutbar war.
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§ 38 Berechnung der Umsatzerlöse, der Marktanteile 
und des Wertes der Gegenleistung

(1) Für die Ermittlung der Umsatzerlöse gilt § 277 Absatz 
1 des Handelsgesetzbuchs. Umsatzerlöse aus Lieferungen 
und Leistungen zwischen verbundenen Unternehmen 
(Innenumsatzerlöse) sowie Verbrauchsteuern bleiben außer 
Betracht.

(2) Für den Handel mit Waren sind nur drei Viertel der 
Umsatzerlöse in Ansatz zu bringen.

(3) Für den Verlag, die Herstellung und den Vertrieb von 
Zeitungen, Zeitschriften und deren Bestandteilen sowie 
für die Herstellung, den Vertrieb und die Veranstaltung 
von Rundfunkprogrammen und den Absatz von 
Rundfunkwerbezeiten ist das Achtfache der Umsatzerlöse 
in Ansatz zu bringen.

(4) An die Stelle der Umsatzerlöse tritt bei Kreditinstituten, 
Finanzinstituten, Bausparkassen sowie bei externen 
Kapitalverwaltungsgesellschaften im Sinne des § 17 Absatz 2 
Nummer 1 des Kapitalanlagegesetzbuchs der Gesamtbetrag 
der in § 34 Absatz 2 Satz 1 Nummer 1 Buchstabe a bis e 
der Kreditinstituts-Rechnungslegungsverordnung in der 
jeweils geltenden Fassung genannten Erträge abzüglich 
der Umsatzsteuer und sonstiger direkt auf diese Erträge 
erhobener Steuern. Bei Versicherungsunternehmen sind 
die Prämieneinnahmen des letzten abgeschlossenen 
Geschäftsjahres maßgebend. Prämieneinnahmen sind die 
Einnahmen aus dem Erst- und Rückversicherungsgeschäft 
einschließlich der in Rückdeckung gegebenen Anteile.

(4a) Die Gegenleistung nach § 35 Absatz 1a umfasst 

1. alle Vermögensgegenstände und sonstigen geld-
werten Leistungen, die der Veräußerer vom Erwerber im 
Zusammenhang mit dem Zusammenschluss nach § 37 
Absatz 1 erhält, (Kaufpreis) und

2. den Wert etwaiger vom Erwerber übernommener 
Verbindlichkeiten.

(5) Wird ein Zusammenschluss durch den Erwerb 
von Teilen eines oder mehrerer Unternehmen bewirkt, 
so ist unabhängig davon, ob diese Teile eigene 
Rechtspersönlichkeit besitzen, auf Seiten des Veräußerers 
nur der Umsatz oder der Marktanteil zu berücksichtigen, 
der auf die veräußerten Teile entfällt. Dies gilt nicht, 
sofern beim Veräußerer die Kontrolle im Sinne des § 
37 Absatz 1 Nummer 2 oder 25 Prozent oder mehr der 
Anteile verbleiben. Zwei oder mehr Erwerbsvorgänge im 
Sinne von Satz 1, die innerhalb von zwei Jahren zwischen 
denselben Personen oder Unternehmen getätigt werden, 
werden als ein einziger Zusammenschluss behandelt, wenn 
dadurch erstmals die Umsatzschwellen des § 35 Absatz 
1 erreicht oder die Voraussetzungen des § 35 Absatz 1a 
erfüllt werden; als Zeitpunkt des Zusammenschlusses gilt 
der letzte Erwerbsvorgang.

§ 39 Anmelde- und Anzeigepflicht

(1) Zusammenschlüsse sind vor dem Vollzug beim 
Bundeskartellamt gemäß den Absätzen 2 und 3 anzu-
melden. Für den Empfang elektronischer Anmeldungen 
wird ausschließlich die vom Bundeskartellamt eingerichtete 
zentrale De-Mail-Adresse im Sinne des De-Mail-Gesetzes 
oder, für E-Mails mit qualifizierter elektronischer Signatur, 
die vom Bundeskartellamt eingerichtete zentrale E-Mail-
Adresse bestimmt. Die beiden Zugänge sind über die 
Internetseite des Bundeskartellamts erreichbar.

(2) Zur Anmeldung sind verpflichtet: 

1. die am Zusammenschluss beteiligten Unternehmen,

2. in den Fällen des § 37 Absatz 1 Nummer 1 und 3 auch 
der Veräußerer.

(3) In der Anmeldung ist die Form des Zusammenschlusses 
anzugeben. Die Anmeldung muss ferner über jedes betei-
ligte Unternehmen folgende Angaben enthalten: 

1. die Firma oder sonstige Bezeichnung und den Ort der 
Niederlassung oder den Sitz;

2. Die Art des Geschäftsbetriebes;

3. die Umsatzerlöse im Inland, in der Europäischen 
Union und weltweit; anstelle der Umsatzerlöse sind bei 
Kreditinstituten, Finanzinstituten, Bausparkassen sowie bei 
externen Kapitalverwaltungsgesellschaften im Sinne des 
§ 17 Absatz 2 Nummer 1 des Kapitalanlagegesetzbuchs 
der Gesamtbetrag der Erträge gemäß § 38 Absatz 4, bei 
Versicherungsunternehmen die Prämieneinnahmen anzu-
geben; im Fall des § 35 Absatz 1a ist zusätzlich auch der 
Wert der Gegenleistung für den Zusammenschluss nach 
§ 38 Absatz 4a, einschließlich der Grundlagen für seine 
Berechnung, anzugeben;

3a. im Fall des § 35 Absatz 1a Angaben zu Art und Umfang 
der Tätigkeit im Inland;

4. die Marktanteile einschließlich der Grundlagen für ihre 
Berechnung oder Schätzung, wenn diese im Geltungsbereich 
dieses Gesetzes oder in einem wesentlichen Teil desselben 
für die beteiligten Unternehmen zusammen mindestens 20 
vom Hundert erreichen;

5. beim Erwerb von Anteilen an einem anderen 
Unternehmen die Höhe der erworbenen und der insgesamt 
gehaltenen Beteiligung;

6. eine zustellungsbevollmächtigte Person im Inland, sofern 
sich der Sitz des Unternehmens nicht im Geltungsbereich 
dieses Gesetzes befindet.

In den Fällen des § 37 Absatz 1 Nummer 1 oder 3 sind 
die Angaben nach Satz 2 Nummer 1 und 6 auch für den 
Veräußerer zu machen. Ist ein beteiligtes Unternehmen ein 
verbundenes Unternehmen, sind die Angaben nach Satz 2 
Nummer 1 und 2 auch über die verbundenen Unternehmen 
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und die Angaben nach Satz 2 Nummer 3 und Nummer 4 
über jedes am Zusammenschluss beteiligte Unternehmen 
und die mit ihm verbundenen Unternehmen insgesamt zu 
machen sowie die Konzernbeziehungen, Abhängigkeits- 
und Beteiligungsverhältnisse zwischen den verbundenen 
Unternehmen mitzuteilen. In der Anmeldung dürfen keine 
unrichtigen oder unvollständigen Angaben gemacht oder 
benutzt werden, um die Kartellbehörde zu veranlassen, eine 
Untersagung nach § 36 Absatz 1 oder eine Mitteilung nach 
§ 40 Absatz 1 zu unterlassen.

(4) Eine Anmeldung ist nicht erforderlich, wenn die 
Europäische Kommission einen Zusammenschluss an das 
Bundeskartellamt verwiesen hat und dem Bundeskartellamt 
die nach Absatz 3 erforderlichen Angaben in deutscher 
Sprache vorliegen. Das Bundeskartellamt teilt den betei-
ligten Unternehmen unverzüglich den Zeitpunkt des 
Eingangs der Verweisungsentscheidung mit und unter-
richtet sie zugleich darüber, inwieweit die nach Absatz 3 
erforderlichen Angaben in deutscher Sprache vorliegen.

(5) Das Bundeskartellamt kann von jedem beteiligten 
Unternehmen Auskunft über Marktanteile einschließlich 
der Grundlagen für die Berechnung oder Schätzung sowie 
über den Umsatzerlös bei einer bestimmten Art von Waren 
oder gewerblichen Leistungen, den das Unternehmen im 
letzten Geschäftsjahr vor dem Zusammenschluss erzielt 
hat, sowie über die Tätigkeit eines Unternehmens im Inland 
einschließlich von Angaben zu Zahlen und Standorten 
seiner Kunden sowie der Orte, an denen seine Angebote 
erbracht und bestimmungsgemäß genutzt werden, 
verlangen.

(6) Die am Zusammenschluss beteiligten Unternehmen 
haben dem Bundeskartel lamt den Vol lzug des 
Zusammenschlusses unverzüglich anzuzeigen.

§ 40 Verfahren der Zusammenschlusskontrolle

(1) Das Bundeskartellamt darf einen Zusammenschluss, 
der ihm angemeldet worden ist, nur untersagen, wenn 
es den anmeldenden Unternehmen innerhalb einer 
Frist von einem Monat seit Eingang der vollstän-
digen Anmeldung mitteilt, dass es in die Prüfung des 
Zusammenschlusses (Hauptprüfverfahren) eingetreten ist. 
Das Hauptprüfverfahren soll eingeleitet werden, wenn eine 
weitere Prüfung des Zusammenschlusses erforderlich ist.

(2) Im Hauptprüfverfahren entscheidet das Bundeskartellamt 
durch Verfügung, ob der Zusammenschluss untersagt 
oder freigegeben wird. Wird die Verfügung nicht inner-
halb von vier Monaten nach Eingang der vollständigen 
Anmeldung den anmeldenden Unternehmen zuge-
stellt, gilt der Zusammenschluss als freigegeben. Die 
Verfahrensbeteiligten sind unverzüglich über den Zeitpunkt 
der Zustellung der Verfügung zu unterrichten. Dies gilt 
nicht, wenn 

1. die anmeldenden Unternehmen einer Fristverlängerung 
zugestimmt haben,

2. das Bundeskartellamt wegen unrichtiger Angaben oder 
wegen einer nicht rechtzeitig erteilten Auskunft nach § 
39 Absatz 5 oder § 59 die Mitteilung nach Absatz 1 oder 
die Untersagung des Zusammenschlusses unterlassen hat,

3. eine zustellungsbevollmächtigte Person im Inland 
entgegen § 39 Absatz 3 Satz 2 Nummer 6 nicht mehr 
benannt ist.

Die Frist nach Satz 2 wird gehemmt, wenn das 
Bundeskartellamt von einem am Zusammenschluss betei-
ligten Unternehmen eine Auskunft nach § 59 erneut 
anfordern muss, weil das Unternehmen ein vorheriges 
Auskunftsverlangen nach § 59 aus Umständen, die von 
ihm zu vertreten sind, nicht rechtzeitig oder nicht voll-
ständig beantwortet hat. Die Hemmung endet, wenn das 
Unternehmen dem Bundeskartellamt die Auskunft voll-
ständig übermittelt hat. Die Frist nach Satz 2 verlängert sich 
um einen Monat, wenn ein anmeldendes Unternehmen in 
einem Verfahren dem Bundeskartellamt erstmals Vorschläge 
für Bedingungen oder Auflagen nach Absatz 3 unterbreitet.

(3) Die Freigabe kann mit Bedingungen und Auflagen 
verbunden werden, um sicherzustellen, dass die beteiligten 
Unternehmen den Verpflichtungen nachkommen, die sie 
gegenüber dem Bundeskartellamt eingegangen sind, um 
eine Untersagung abzuwenden. Die Bedingungen und 
Auflagen dürfen sich nicht darauf richten, die beteiligten 
Unternehmen einer laufenden Verhaltenskontrolle zu 
unterstellen.

(3a) Die Freigabe kann widerrufen oder geändert werden, 
wenn sie auf unrichtigen Angaben beruht, arglistig herbei-
geführt worden ist oder die beteiligten Unternehmen 
einer mit ihr verbundenen Auflage zuwiderhandeln. Im 
Falle der Nichterfüllung einer Auflage gilt § 41 Absatz 4 
entsprechend.

(4) Vor einer Untersagung ist den obersten Landesbehörden, 
in deren Gebiet die beteiligten Unternehmen ihren Sitz 
haben, Gelegenheit zur Stellungnahme zu geben. In 
Verfahren nach § 172a des Fünften Buches Sozialgesetzbuch 
ist vor einer Untersagung das Benehmen mit den zustän-
digen Aufsichtsbehörden nach § 90 des Vierten Buches 
Sozialgesetzbuch herzustellen. Vor einer Untersagung in 
Verfahren, die den Bereich der bundesweiten Verbreitung 
von Fernsehprogrammen durch private Veranstalter 
betreffen, ist das Benehmen mit der Kommission zur 
Ermittlung der Konzentration im Medienbereich 
herzustellen.

(5) Die Fristen nach den Absätzen 1 und 2 Satz 2 
beginnen in den Fällen des § 39 Absatz 4 Satz 1, wenn 
die Verweisungsentscheidung beim Bundeskartellamt 
eingegangen ist und die nach § 39 Absatz 3 erforderlichen 
Angaben in deutscher Sprache vorliegen.

(6) Wird eine Freigabe des Bundeskartellamts durch 
gerichtlichen Beschluss rechtskräftig ganz oder teilweise 
aufgehoben, beginnt die Frist nach Absatz 2 Satz 2 mit 
Eintritt der Rechtskraft von Neuem.
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§ 41 Vollzugsverbot, Entflechtung

(1) Die Unternehmen dürfen einen Zusammenschluss, 
der vom Bundeskartellamt nicht freigegeben ist, nicht 
vor Ablauf der Fristen nach § 40 Absatz 1 Satz 1 und 
Absatz 2 Satz 2 vollziehen oder am Vollzug dieses 
Zusammenschlusses mitwirken. Rechtsgeschäfte, die gegen 
dieses Verbot verstoßen, sind unwirksam. Dies gilt nicht 

1. für Verträge über Grundstücksgeschäfte, sobald sie durch 
Eintragung in das Grundbuch rechtswirksam geworden 
sind,

2. für Verträge über die Umwandlung, Eingliederung 
oder  Gründung e ines  Unternehmens und für 
Unternehmensverträge im Sinne der §§ 291 und 292 
des Aktiengesetzes, sobald sie durch Eintragung in das 
zuständige Register rechtswirksam geworden sind, sowie

3. für andere Rechtsgeschäfte, wenn der nicht angemel-
dete Zusammenschluss nach Vollzug angezeigt und das 
Entflechtungsverfahren nach Absatz 3 eingestellt wurde, 
weil die Untersagungsvoraussetzungen nicht vorlagen, 
oder die Wettbewerbsbeschränkung infolge einer 
Auflösungsanordnung nach Absatz 3 Satz 2 in Verbindung 
mit Satz 3 beseitigt wurde oder eine Ministererlaubnis nach 
§ 42 erteilt worden ist.

(1a)  Absatz  1  s teht  der  Ver wirk l i chung von 
Erwerbsvorgängen nicht entgegen, bei denen die Kontrolle, 
Anteile oder wettbewerblich erheblicher Einfluss im Sinne 
von § 37 Absatz 1 oder 2 von mehreren Veräußerern 
entweder im Wege eines öffentlichen Übernahmeangebots 
oder im Wege einer Reihe von Rechtsgeschäften mit 
Wertpapieren, einschließlich solchen, die in andere zum 
Handel an einer Börse oder an einem ähnlichen Markt 
zugelassene Wertpapiere konvertierbar sind, über eine Börse 
erworben werden, sofern der Zusammenschluss gemäß 
§ 39 unverzüglich beim Bundeskartellamt angemeldet 
wird und der Erwerber die mit den Anteilen verbun-
denen Stimmrechte nicht oder nur zur Erhaltung des 
vollen Wertes seiner Investition auf Grund einer vom 
Bundeskartellamt nach Absatz 2 erteilten Befreiung ausübt.

(2) Das Bundeskartellamt kann auf Antrag Befreiungen 
vom Vollzugsverbot erteilen, wenn die beteiligten 
Unternehmen hierfür wichtige Gründe geltend machen, 
insbesondere um schweren Schaden von einem beteiligten 
Unternehmen oder von Dritten abzuwenden. Die Befreiung 
kann jederzeit, auch vor der Anmeldung, erteilt und mit 
Bedingungen und Auflagen verbunden werden. § 40 Absatz 
3a gilt entsprechend.

(3) Ein vollzogener Zusammenschluss, der die 
Untersagungsvoraussetzungen nach § 36 Absatz 1 erfüllt, 
ist aufzulösen, wenn nicht die Bundesministerin oder 
der Bundesminister für Wirtschaft und Energie nach 
§ 42 die Erlaubnis zu dem Zusammenschluss erteilt. 
Das Bundeskartellamt ordnet die zur Auflösung des 
Zusammenschlusses erforderlichen Maßnahmen an. Die 
Wettbewerbsbeschränkung kann auch auf andere Weise als 

durch Wiederherstellung des früheren Zustands beseitigt 
werden.

(4) Zur Durchsetzung seiner Anordnung kann das 
Bundeskartellamt insbesondere 

1. (weggefallen)

2. die Ausübung des Stimmrechts aus Anteilen an einem 
beteiligten Unternehmen, die einem anderen beteiligten 
Unternehmen gehören oder ihm zuzurechnen sind, unter-
sagen oder einschränken,

3. einen Treuhänder bestellen, der die Auflösung des 
Zusammenschlusses herbeiführt.

§ 42 Ministererlaubnis

(1) Die Bundesministerin oder der Bundesminister 
für Wirtschaft und Energie erteilt auf Antrag die 
Erlaubnis zu einem vom Bundeskartellamt unter-
sagten Zusammenschluss, wenn im Einzelfall die 
Wettbewerbsbeschränkung von gesamtwirtschaftlichen 
Vorteilen des Zusammenschlusses aufgewogen wird oder 
der Zusammenschluss durch ein überragendes Interesse 
der Allgemeinheit gerechtfertigt ist. Hierbei ist auch die 
Wettbewerbsfähigkeit der beteiligten Unternehmen auf 
Märkten außerhalb des Geltungsbereichs dieses Gesetzes 
zu berücksichtigen. Die Erlaubnis darf nur erteilt werden, 
wenn durch das Ausmaß der Wettbewerbsbeschränkung die 
marktwirtschaftliche Ordnung nicht gefährdet wird. Weicht 
die Entscheidung vom Votum der Stellungnahme ab, die 
die Monopolkommission nach Absatz 5 Satz 1 erstellt hat, 
ist dies in der Verfügung gesondert zu begründen.

(2) Die Erlaubnis kann mit Bedingungen und Auflagen 
verbunden werden. § 40 Absatz 3 Satz 2 und Absatz 3a 
gilt entsprechend.

(3) Der Antrag ist innerhalb einer Frist von einem 
Monat seit Zustellung der Untersagung oder einer 
Auflösungsanordnung nach § 41 Absatz 3 Satz 1 ohne 
vorherige Untersagung beim Bundesministerium für 
Wirtschaft und Energie schriftlich zu stellen. Wird 
die Untersagung angefochten, beginnt die Frist in dem 
Zeitpunkt, in dem die Untersagung unanfechtbar wird. 
Wird die Auflösungsanordnung nach § 41 Absatz 3 Satz 
1 angefochten, beginnt die Frist zu dem Zeitpunkt, zu dem 
die Auflösungsanordnung unanfechtbar wird.

(4) Die Bundesministerin oder der Bundesminister für 
Wirtschaft und Energie soll über den Antrag innerhalb von 
vier Monaten entscheiden. Wird die Entscheidung nicht 
innerhalb dieser Frist getroffen, teilt das Bundesministerium 
für Wirtschaft und Energie die Gründe hierfür dem 
Deutschen Bundestag unverzüglich schriftlich mit. 
Wird die Verfügung den antragstellenden Unternehmen 
nicht innerhalb von sechs Monaten nach Eingang des 
vollständigen Antrags zugestellt, gilt der Antrag auf die 
Ministererlaubnis als abgelehnt. Das Bundesministerium 
für Wirtschaft und Energie kann die Frist nach Satz 3 
auf Antrag der antragstellenden Unternehmen um bis zu 
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zwei Monate verlängern. In diesem Fall ist Satz 3 nicht 
anzuwenden und die Verfügung ist den antragstellenden 
Unternehmen innerhalb der Frist nach Satz 4 zuzustellen.

(5) Vor der Entscheidung nach Absatz 4 Satz 1 ist eine 
Stellungnahme der Monopolkommission einzuholen 
und den obersten Landesbehörden, in deren Gebiet die 
beteiligten Unternehmen ihren Sitz haben, Gelegenheit 
zur Stellungnahme zu geben. Im Fall eines Antrags auf 
Erlaubnis eines untersagten Zusammenschlusses im Bereich 
der bundesweiten Verbreitung von Fernsehprogrammen 
durch private Veranstalter ist zusätzlich eine Stellungnahme 
der Kommission zur Ermittlung der Konzentration im 
Medienbereich einzuholen. Die Monopolkommission soll 
ihre Stellungnahme innerhalb von zwei Monaten nach 
Aufforderung durch das Bundesministerium für Wirtschaft 
und Energie abgeben.

(6) Das Bundesministerium für Wirtschaft und Energie 
erlässt Leitlinien über die Durchführung des Verfahrens.

§ 43 Bekanntmachungen

(1) Die Einleitung des Hauptprüfverfahrens durch das 
Bundeskartellamt nach § 40 Absatz 1 Satz 1 und der Antrag 
auf Erteilung einer Ministererlaubnis sind unverzüglich im 
Bundesanzeiger bekannt zu machen.

(2) Im Bundesanzeiger sind bekannt zu machen 

1. die Verfügung des Bundeskartellamts nach § 40 Absatz 2,

2. die Ministererlaubnis, deren Widerruf, Änderung oder 
Ablehnung,

3. die Rücknahme, der Widerruf oder die Änderung der 
Freigabe des Bundeskartellamts,

4. die Auflösung eines Zusammenschlusses und die sons-
tigen Anordnungen des Bundeskartellamts nach § 41 
Absatz 3 und  4. 

(3) Bekannt zu machen nach Absatz 1 und 2 sind jeweils 
die Angaben nach § 39 Absatz 3 Satz 1 sowie Satz 2 
Nummer 1 und  2. 

§ 43a Evaluierung

Das Bundesministerium für Wirtschaft und Energie 
berichtet den gesetzgebenden Körperschaften nach Ablauf 
von drei Jahren nach Inkrafttreten der Vorschrift über die 
Erfahrungen mit den Regelungen von § 35 Absatz 1a, § 
37 Absatz 1 Nummer 1 und § 38 Absatz 4a.

Kapitel 8 Monopolkommission

§ 44 Aufgaben

(1) Die Monopolkommission erstellt alle zwei Jahre 
ein Gutachten, in dem sie den Stand und die absehbare 
Entwicklung der Unternehmenskonzentration in der 
Bundesrepublik Deutschland beurteilt, die Anwendung der 

Vorschriften über die Zusammenschlusskontrolle würdigt 
sowie zu sonstigen aktuellen wettbewerbspolitischen Fragen 
Stellung nimmt. Das Gutachten soll die Verhältnisse 
in den letzten beiden abgeschlossenen Kalenderjahren 
einbeziehen und bis zum 30. Juni des darauf folgenden 
Jahres abgeschlossen sein. Die Bundesregierung kann 
die Monopolkommission mit der Erstattung zusätzli-
cher Gutachten beauftragen. Darüber hinaus kann die 
Monopolkommission nach ihrem Ermessen Gutachten 
erstellen.

(2) Die Monopolkommission ist nur an den durch dieses 
Gesetz begründeten Auftrag gebunden und in ihrer 
Tätigkeit unabhängig. Vertritt eine Minderheit bei der 
Abfassung der Gutachten eine abweichende Auffassung, 
so kann sie diese in dem Gutachten zum Ausdruck bringen.

(3) Die Monopolkommission leitet ihre Gutachten 
der Bundesregierung zu. Die Bundesregierung legt 
Gutachten nach Absatz 1 Satz 1 den gesetzgebenden 
Körperschaften unverzüglich vor und nimmt zu ihnen in 
angemessener Frist Stellung. Die Gutachten werden von der 
Monopolkommission veröffentlicht. Bei Gutachten nach 
Absatz 1 Satz 1 erfolgt dies zu dem Zeitpunkt, zu dem sie 
von der Bundesregierung der gesetzgebenden Körperschaft 
vorgelegt werden.

§ 45 Mitglieder

(1) Die Monopolkommission besteht aus fünf Mitgliedern, 
die über besondere volkswirtschaftliche, betriebswirtschaft-
liche, sozialpolitische, technologische oder wirtschafts-
rechtliche Kenntnisse und Erfahrungen verfügen müssen. 
Die Monopolkommission wählt aus ihrer Mitte einen 
Vorsitzenden.

(2) Die Mitglieder der Monopolkommission werden 
auf Vorschlag der Bundesregierung durch den 
Bundespräsidenten für die Dauer von vier Jahren berufen. 
Wiederberufungen sind zulässig. Die Bundesregierung 
hört die Mitglieder der Kommission an, bevor sie neue 
Mitglieder vorschlägt. Die Mitglieder sind berechtigt, ihr 
Amt durch Erklärung gegenüber dem Bundespräsidenten 
niederzulegen. Scheidet ein Mitglied vorzeitig aus, so 
wird ein neues Mitglied für die Dauer der Amtszeit des 
ausgeschiedenen Mitglieds berufen.

(3) Die Mitglieder der Monopolkommission dürfen 
weder der Regierung oder einer gesetzgebenden 
Körperschaft des Bundes oder eines Landes noch dem 
öffentlichen Dienst des Bundes, eines Landes oder einer 
sonstigen juristischen Person des öffentlichen Rechts, 
es sei denn als Hochschullehrer oder als Mitarbeiter 
eines wissenschaftlichen Instituts, angehören. Ferner 
dürfen sie weder einen Wirtschaftsverband noch eine 
Arbeitgeber- oder Arbeitnehmerorganisation repräsen-
tieren oder zu diesen in einem ständigen Dienst- oder 
Geschäftsbesorgungsverhältnis stehen. Sie dürfen auch 
nicht während des letzten Jahres vor der Berufung zum 
Mitglied der Monopolkommission eine derartige Stellung 
innegehabt haben.
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§ 46 Beschlüsse, Organisation, Rechte und Pflichten 
der Mitglieder

(1) Die Beschlüsse der Monopolkommission bedürfen der 
Zustimmung von mindestens drei Mitgliedern.

(2) Die Monopolkommission hat eine Geschäftsordnung 
und verfügt über eine Geschäftsstelle. Diese hat die Aufgabe, 
die Monopolkommission wissenschaftlich, administrativ 
und technisch zu unterstützen.

(2a) Die Monopolkommission kann Einsicht in die von der 
Kartellbehörde geführten Akten einschließlich Betriebs- 
und Geschäftsgeheimnisse und personenbezogener Daten 
nehmen, soweit dies zur ordnungsgemäßen Erfüllung ihrer 
Aufgaben erforderlich ist.

(3) Die Mitglieder der Monopolkommission und die 
Angehörigen der Geschäftsstelle sind zur Verschwiegenheit 
über die Beratungen und die von der Monopolkommission 
als vertraulich bezeichneten Beratungsunterlagen 
verpflichtet. Die Pflicht zur Verschwiegenheit bezieht sich 
auch auf Informationen, die der Monopolkommission 
gegeben und als vertraulich bezeichnet werden oder die 
gemäß Absatz 2a erlangt worden sind.

(4) Die Mitglieder der Monopolkommission erhalten eine 
pauschale Entschädigung sowie Ersatz ihrer Reisekosten. 
Diese werden vom Bundesministerium für Wirtschaft und 
Energie im Einvernehmen mit dem Bundesministerium des 
Innern festgesetzt. Die Kosten der Monopolkommission 
trägt der Bund.

§ 47 Übermittlung statistischer Daten

(1 )  Für  d i e  Begutach tung  de r  Entwic k lung 
der  Unternehmenskonz ent ra t ion  werden  der 
Monopolkommission vom Statistischen Bundesamt 
aus Wirtschaftsstatistiken (Statistik im produzierenden 
Gewerbe, Handwerksstatistik, Außenhandelsstatistik, 
Steuerstatistik, Verkehrsstatistik, Statistik im Handel 
und Gastgewerbe, Dienstleistungsstatistik) und dem 
Statistikregister zusammengefasste Einzelangaben über 
die Vomhundertanteile der größten Unternehmen, Betriebe 
oder fachlichen Teile von Unternehmen des jeweiligen 
Wirtschaftsbereichs 

a) am Wert der zum Absatz bestimmten Güterproduktion,

b) am Umsatz,

c) an der Zahl der tätigen Personen,

d) an den Lohn- und Gehaltssummen,

e) an den Investitionen,

f ) am Wert der gemieteten und gepachteten Sachanlagen,

g) an der Wertschöpfung oder dem Rohertrag,

h) an der Zahl der jeweiligen Einheiten

übermittelt. Satz 1 gilt entsprechend für die Übermittlung 
von Angaben über die Vomhundertanteile der größten 
Unternehmensgruppen. Für die Zuordnung der 
Angaben zu Unternehmensgruppen übermittelt die 
Monopolkommission dem Statistischen Bundesamt Namen 
und Anschriften der Unternehmen, deren Zugehörigkeit 
zu einer Unternehmensgruppe sowie Kennzeichen zur 
Identifikation. Die zusammengefassten Einzelangaben 
dürfen nicht weniger als drei Unternehmensgruppen, 
Unternehmen, Betriebe oder fachliche Teile von 
Unternehmen betreffen. Durch Kombination oder 
zeitliche Nähe mit anderen übermittelten oder allge-
mein zugänglichen Angaben darf kein Rückschluss 
auf zusammengefasste Angaben von weniger als drei 
Unternehmensgruppen, Unternehmen, Betrieben oder 
fachlichen Teile von Unternehmen möglich sein. Für die 
Berechnung von summarischen Konzentrationsmaßen, 
insbesondere Herfindahl-Indizes und Gini-Koeffizienten, 
gilt dies entsprechend. Die statistischen Ämter der Länder 
stellen die hierfür erforderlichen Einzelangaben dem 
Statistischen Bundesamt zur Verfügung.

(2) Personen, die zusammengefasste Einzelangaben nach 
Absatz 1 erhalten sollen, sind vor der Übermittlung zur 
Geheimhaltung besonders zu verpflichten, soweit sie nicht 
Amtsträger oder für den öffentlichen Dienst besonders 
Verpflichtete sind. § 1 Absatz 2, 3 und 4 Nummer 2 des 
Verpflichtungsgesetzes gilt entsprechend. Personen, die 
nach Satz 1 besonders verpflichtet worden sind, stehen für 
die Anwendung der Vorschriften des Strafgesetzbuches 
über die Verletzung von Privatgeheimnissen (§ 203 Absatz 
2, 5 und 6; §§ 204, 205) und des Dienstgeheimnisses (§ 
353b Absatz 1) den für den öffentlichen Dienst besonders 
Verpflichteten gleich.

(3) Die zusammengefassten Einzelangaben dürfen nur 
für die Zwecke verwendet werden, für die sie übermit-
telt wurden. Sie sind zu löschen, sobald der in Absatz 1 
genannte Zweck erfüllt ist.

(4) Bei der Monopolkommission muss durch organisa-
torische und technische Maßnahmen sichergestellt sein, 
dass nur Amtsträger, für den öffentlichen Dienst besonders 
Verpflichtete oder Verpflichtete nach Absatz 2 Satz 1 
Empfänger von zusammengefassten Einzelangaben sind.

(5) Die Übermittlungen sind nach Maßgabe des § 16 
Absatz 9 des Bundesstatistikgesetzes aufzuzeichnen. Die 
Aufzeichnungen sind mindestens fünf Jahre aufzubewahren.

(6) Bei der Durchführung der Wirtschaftsstatistiken nach 
Absatz 1 sind die befragten Unternehmen schriftlich oder 
elektronisch zu unterrichten, dass die zusammengefassten 
Einzelangaben nach Absatz 1 der Monopolkommission 
übermittelt werden dürfen.
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Kapitel 9 Markttransparenzstellen für den 
Großhandel mit Strom und Gas und für 
Kraftstoffe

Abschnitt 1 Markttransparenzstelle für den 
Großhandel im Bereich Strom und Gas

§ 47a Einrichtung, Zuständigkeit, Organisation

(1) Zur Sicherstellung einer wettbewerbskonformen 
Bildung der Großhandelspreise von Elektrizität und Gas 
wird eine Markttransparenzstelle bei der Bundesnetzagentur 
für Elektrizität, Gas, Telekommunikation, Post und 
Eisenbahnen (Bundesnetzagentur) eingerichtet. Sie beob-
achtet laufend die Vermarktung und den Handel mit 
Elektrizität und Erdgas auf der Großhandelsstufe.

(2) Die Aufgaben der Markttransparenzstelle nehmen 
die Bundesnetzagentur und das Bundeskartellamt einver-
nehmlich wahr.

(3) Die Einzelheiten der einvernehmlichen Zusammenarbeit 
werden in einer vom Bundesministerium für Wirtschaft 
und Energie zu genehmigenden Kooperationsvereinbarung 
zwischen dem Bundeskartellamt und der Bundesnetzagentur 
näher geregelt. In der Vereinbarung ist insbesondere 
Folgendes zu regeln: 

1. die Besetzung und Geschäftsverteilung sowie

2. eine Koordinierung der Datenerhebung und des Daten- 
und Informationsaustausches.

(4) Das Bundesministerium für Wirtschaft und Energie 
wird ermächtigt, durch Rechtsverordnung Vorgaben zur 
Ausgestaltung der Kooperationsvereinbarung zu erlassen.

(5) Entscheidungen der Markttransparenzstelle 
trifft die Person, die sie leitet. § 51 Absatz 5 gilt 
für al le Mitarbeiter innen und Mitarbeiter der 
Markttransparenzstelle entsprechend.

§ 47b Aufgaben

(1) Die Markttransparenzstelle beobachtet laufend den 
gesamten Großhandel mit Elektrizität und Erdgas, 
unabhängig davon, ob er auf physikalische oder 
finanzielle Erfüllung gerichtet ist, um Auffälligkeiten 
bei der Preisbildung aufzudecken, die auf Missbrauch 
von Marktbeherrschung, Insider informationen 
oder auf Marktmanipulation beruhen können. Die 
Markttransparenzstelle beobachtet zu diesem Zweck 
auch die Erzeugung, den Kraftwerkseinsatz und die 
Vermarktung von Elektrizität und Erdgas durch die 
Erzeugungsunternehmen sowie die Vermarktung 
von Elektrizität und Erdgas als Regelenergie. Die 
Markttransparenzstelle kann Wechselwirkungen zwischen 
den Großhandelsmärkten für Elektrizität und Erdgas und 
dem Emissionshandelssystem berücksichtigen.

(2) Die Markttransparenzstelle überwacht als nationale 
Marktüberwachungsstelle gemäß Artikel 7 Absatz 
2 Unterabsatz 2 der Verordnung (EU) Nr. 1227/2011 
des Europäischen Parlaments und des Rates vom 25. 
Oktober 2011 über die Integrität und Transparenz des 
Energiegroßhandelsmarkts (ABl. L 326 vom 8.12.2011, S. 1) 
zusammen mit der Bundesnetzagentur den Großhandel mit 
Elektrizität und Erdgas. Sie arbeitet dabei mit der Agentur 
für die Zusammenarbeit der Energieregulierungsbehörden 
nach Artikel 7 Absatz 2 und Artikel 10 der Verordnung 
(EU) Nr. 1227/2011 zusammen.

(3) Die Markttransparenzstelle erhebt und sammelt die 
Daten und Informationen, die sie zur Erfüllung ihrer 
Aufgaben benötigt. Dabei berücksichtigt sie Meldepflichten 
der Mitteilungsverpflichteten gegenüber den in § 47i 
genannten Behörden oder Aufsichtsstellen sowie 
Meldepflichten, die von der Europäischen Kommission 
nach Artikel 8 Absatz 2 und 6 der Verordnung (EU) Nr. 
1227/2011 festzulegen sind. Für die Datenerfassung sind 
nach Möglichkeit bestehende Quellen und Meldesysteme 
zu nutzen.

(4) Die Bundesnetzagentur kann die Markttransparenzstelle 
mit der Erhebung und Auswertung von Daten beauf-
tragen, soweit dies zur Erfüllung ihrer Aufgaben nach der 
Verordnung (EU) Nr. 1227/2011 erforderlich ist.

(5) Die Markttransparenzstelle gibt vor Erlass von 
Festlegungen nach § 47g in Verbindung mit der nach 
§ 47f zu erlassenden Rechtsverordnung betroffenen 
Behörden, Interessenvertretern und Marktteilnehmern 
vorab Gelegenheit zur Stellungnahme innerhalb einer 
festgesetzten Frist. Zur Vorbereitung dieser Konsultationen 
erstellt und ergänzt die Markttransparenzstelle bei 
Bedarf eine detaillierte Liste aller Daten und Kategorien 
von Daten, die ihr die in § 47e Absatz 1 genannten 
Mitteilungspflichtigen auf Grund der §§ 47e und 47g und 
der nach § 47f zu erlassenden Rechtsverordnung laufend 
mitzuteilen haben, einschließlich des Zeitpunkts, an dem 
die Daten zu übermitteln sind, des Datenformats und 
der einzuhaltenden Übertragungswege sowie möglicher 
alternativer Meldekanäle. Die Markttransparenzstelle ist 
nicht an die Stellungnahmen gebunden.

(6) Die Markttransparenzstelle wertet die erhaltenen Daten 
und Informationen kontinuierlich aus, um insbesondere 
festzustellen, ob Anhaltspunkte für einen Verstoß gegen die 
§§ 1, 19, 20 oder 29 dieses Gesetzes, die Artikel 101 oder 
102 des Vertrages über die Arbeitsweise der Europäischen 
Union, das Wertpapierhandelsgesetz, das Börsengesetz oder 
die Verbote nach den Artikeln 3 und 5 der Verordnung 
(EU) Nr. 1227/2011 vorliegen.

(7) Gibt es Anhaltspunkte dafür, dass eine natür-
liche oder juristische Person gegen die in Absatz 6 
genannten gesetzlichen Bestimmungen verstößt, muss 
die Markttransparenzstelle umgehend die zuständigen 
Behörden informieren und den Vorgang an sie abgeben. 
Bei Verdacht eines Verstoßes gegen die §§ 1, 19, 20 und 
29 dieses Gesetzes oder gegen die Artikel 101 und 102 
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des Vertrages über die Arbeitsweise der Europäischen 
Union informiert die Markttransparenzstelle die zuständige 
Beschlussabteilung im Bundeskartellamt. Kommt die 
Prüfzuständigkeit mehrerer Behörden in Betracht, so 
informiert die Markttransparenzstelle jede dieser Behörden 
über den Verdachtsfall und über die Benachrichtigung 
der anderen Behörden. Die Markttransparenzstelle leitet 
alle von den Behörden benötigten oder angeforderten 
Informationen und Daten unverzüglich an diese gemäß 
§ 47i weiter.

(8) Die Absätze 1 bis 3 können auch Anwendung finden 
auf die Erzeugung und Vermarktung im Ausland und auf 
Handelsgeschäfte, die im Ausland stattfinden, sofern sie 
sich auf die Preisbildung von Elektrizität und Erdgas im 
Geltungsbereich dieses Gesetzes auswirken.

§ 47c Datenverwendung

(1) Die Markttransparenzstelle stellt die nach § 47b Absatz 
3 erhaltenen Daten ferner folgenden Stellen zur Verfügung: 

1. dem Bundeskartellamt für die Durchführung des 
Monitorings nach § 48 Absatz 3,

2. der Bundesnetzagentur für die Durchführung des 
Monitorings nach § 35 des Energiewirtschaftsgesetzes,

3. der zuständigen Beschlussabteilung im Bundeskartellamt 
für Fusionskontrollverfahren nach den §§ 35 bis 41 und für 
Sektoruntersuchungen nach § 32e sowie

4. der Bundesnetzagentur zur Erfüllung ihrer weiteren 
Aufgaben nach dem Energiewirtschaftsgesetz, insbesondere 
zur Überwachung von Transparenzverpflichtungen nach 
den Anhängen der folgenden Verordnungen: 

a) Verordnung (EG) Nr. 714/2009 des Europäischen 
Parlaments und des Rates vom 13. Juli 2009 über die 
Netzzugangsbedingungen für den grenzüberschreitenden 
Stromhandel und zur Aufhebung der Verordnung (EG) Nr. 
1228/2003 (ABl. L 211 vom 14.8.2009, S. 15),

b) Verordnung (EG) Nr. 715/2009 des Europäischen 
Par laments  und des  Rates  vom 13. Jul i  2009 
über die Bedingungen für den Zugang zu den 
Erdgasfernleitungsnetzen und zur Aufhebung der 
Verordnung (EG) Nr. 1775/2005 (ABl. L 211 vom 
14.8.2009, S. 36) und

c) Verordnung (EU) Nr. 994/2010 des Europäischen 
Parlaments und des Rates vom 20. Oktober 2010 
über Maßnahmen zur Gewährleistung der sicheren 
Erdgasversorgung und zur Aufhebung der Richtlinie 
2004/67/EG des Rates (ABl. L 295 vom 12.11.2010, S. 1).

(2) Die Markttransparenzstelle stellt die Daten ferner dem 
Bundesministerium für Wirtschaft und Energie und der 
Bundesnetzagentur zur Erfüllung ihrer Aufgaben nach § 
54a des Energiewirtschaftsgesetzes zur Verfügung.

(3) Die Daten können dem Statistischen Bundesamt für 
dessen Aufgaben nach dem Energiestatistikgesetz und der 
Monopolkommission für deren Aufgaben nach diesem 
Gesetz und nach § 62 des Energiewirtschaftsgesetzes zur 
Verfügung gestellt werden.

(4) Die Markttransparenzstelle darf die Daten in anonymi-
sierter Form ferner Bundesministerien für eigene oder in 
deren Auftrag durchzuführende wissenschaftliche Studien 
zur Verfügung stellen, wenn die Daten zur Erreichung 
dieser Zwecke erforderlich sind. Daten, die Betriebs- 
und Geschäftsgeheimnisse darstellen, dürfen von der 
Markttransparenzstelle nur herausgegeben werden, wenn 
ein Bezug zu einem Unternehmen nicht mehr hergestellt 
werden kann. Die Bundesministerien dürfen die nach Satz 
1 von der Markttransparenzstelle erhaltenen Daten auch 
Dritten zur Durchführung wissenschaftlicher Studien im 
Auftrag zur Verfügung stellen, wenn diese ihnen gegen-
über die Fachkunde nachgewiesen und die vertrauliche 
Behandlung der Daten zugesichert haben.

§ 47d Befugnisse

( 1 )  Z u r  E r f ü l l u n g  i h re r  Au f g a b e n  h a t  d i e 
Markttransparenzstelle die Befugnisse nach § 59 
gegenüber natürlichen und juristischen Personen. Sie 
kann nach Maßgabe des § 47f Festlegungen gegen-
über einzelnen, einer Gruppe oder allen der in § 47e 
Absatz 1 genannten Personen und Unternehmen in 
den in § 47g genannten Festlegungsbereichen treffen 
zur Datenkategorie, zum Zeitpunkt und zur Form der 
Übermittlung. Die Markttransparenzstelle ist nach 
Maßgabe des § 47f befugt, die Festlegung bei Bedarf 
zu ändern, soweit dies zur Erfüllung ihrer Aufgaben 
erforderlich ist. Sie kann insbesondere vorgeben, dass 
eine Internetplattform zur Eingabe der angeforderten 
Auskünfte sowie der Mitteilungen verwendet werden 
muss. Die Markttransparenzstelle kann nach Maßgabe 
des § 47f darüber hinaus vorgeben, dass Auskünfte und 
Daten an einen zur Datenerfassung beauftragten Dritten 
geliefert werden; Auswertung und Nutzung findet allein 
bei der Markttransparenzstelle statt. Die §§ 48 und 49 des 
Verwaltungsverfahrensgesetzes bleiben unberührt. Die §§ 
50c, 54, 56, 57, 61 bis 68, 70, 71, 72, 74 bis 77, 82a, 83, 85, 
91 und 92 gelten entsprechend. Für Entscheidungen, die die 
Markttransparenzstelle durch Festlegungen trifft, kann die 
Zustellung nach § 61 durch eine öffentliche Bekanntgabe 
im Bundesanzeiger ersetzt werden. Für Auskunftspflichten 
nach Satz 1 und Mitteilungspflichten nach § 47e gilt § 55 
der Strafprozessordnung entsprechend.

(2) Die Markttransparenzstelle hat als nationale 
Marktüberwachungsstelle im Sinne des Artikels 7 Absatz 2 
Unterabsatz 2 der Verordnung (EU) Nr. 1227/2011 zudem 
die Rechte gemäß Artikel 7 Absatz 2 Unterabsatz 1, Absatz 
3 Unterabsatz 2 Satz 2, Artikel 4 Absatz 2 Satz 2, Artikel 8 
Absatz 5 Satz 1 und Artikel 16 der Verordnung (EU) Nr. 
1227/2011. Absatz 1 gilt entsprechend.

(3) Die Markttransparenzstelle kann bei der Behörde, an 
die sie einen Verdachtsfall nach § 47b Absatz 7 Satz 1 
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abgegeben hat, eine Mitteilung über den Abschluss der 
Untersuchung anfordern.

§ 47e Mitteilungspflichten

(1) Folgende Personen und Unternehmen unterliegen 
neben den in § 47g genannten Mitteilungspflichtigen der 
Mitteilungspflicht nach den Absätzen 2 bis 5: 

1. Großhändler im Sinne des § 3 Nummer 21 des 
Energiewirtschaftsgesetzes,

2. Energieversorgungsunternehmen im Sinne des § 3 
Nummer 18 des Energiewirtschaftsgesetzes,

3. Betreiber von Energieanlagen im Sinne des § 3 Nummer 
15 des Energiewirtschaftsgesetzes, ausgenommen Betreiber 
von Verteileranlagen der Letztverbraucher oder bei der 
Gasversorgung Betreiber der letzten Absperrvorrichtungen 
von Verbrauchsanlagen,

4. Kunden im Sinne des § 3 Nummer 24 des 
E n e r g i e w i r t s c h a f t s g e s e t z e s , a u s g e n o m m e n 
Haushaltskunden im Sinne des § 3 Nummer 22 des 
Energiewirtschaftsgesetzes und

5. Handelsplattformen.

( 2 )  D i e  M i t t e i l u n g s p f l i c h t i g e n  h a b e n  d e r 
Markttransparenzstelle die nach Maßgabe des § 47f in 
Verbindung mit § 47g konkretisierten Handels-, Transport-, 
Kapazitäts-, Erzeugungs- und Verbrauchsdaten aus den 
Märkten zu übermitteln, auf denen sie tätig sind. Dazu 
gehören Angaben 

1. zu den Transaktionen an den Großhandelsmärkten, 
an denen mit Elektrizität und Erdgas gehandelt wird, 
einschließlich der Handelsaufträge, mit genauen 
Angaben über die erworbenen und veräußerten 
Energiegroßhandelsprodukte, die vereinbarten Preise und 
Mengen, die Tage und Uhrzeiten der Ausführung, die 
Parteien und Begünstigten der Transaktionen,

2. zur Kapazität und Auslastung von Anlagen zur Erzeugung 
und Speicherung, zum Verbrauch oder zur Übertragung 
oder Fernleitung von Strom oder Erdgas oder über die 
Kapazität und Auslastung von Anlagen für verflüssigtes 
Erdgas (LNG-Anlagen), einschließlich der geplanten oder 
ungeplanten Nichtverfügbarkeit dieser Anlagen oder eines 
Minderverbrauchs,

3. im Bereich der Elektrizitätserzeugung, die eine 
Identifikation einzelner Erzeugungseinheiten ermöglichen,

4. zu Kosten, die im Zusammenhang mit dem Betrieb der 
meldepflichtigen Erzeugungseinheiten entstehen, insbe-
sondere zu Grenzkosten, Brennstoffkosten, CO2-Kosten, 
Opportunitätskosten und Anfahrkosten,

5. zu technischen Informationen, die für den Betrieb 
der meldepflichtigen Erzeugungsanlagen relevant sind, 

insbesondere zu Mindeststillstandszeiten, Mindestlaufzeiten 
und zur Mindestproduktion,

6. zu geplanten Stilllegungen oder Kaltreserven,

7. zu Bezugsrechtsverträgen,

8. zu Investitionsvorhaben sowie

9. zu Importverträgen und zur Regelenergie im Bereich 
Erdgashandel.

(3) Die Daten sind der Markttransparenzstelle nach Maßgabe 
der §§ 47f und 47g im Wege der Datenfernübertragung 
und, soweit angefordert, laufend zu übermitteln. Stellt die 
Markttransparenzstelle Formularvorlagen bereit, sind die 
Daten in dieser Form elektronisch zu übermitteln.

(4) Die jeweilige Mitteilungspflicht gilt als erfüllt, wenn 

1. Meldepflichtige nach Absatz 1 die zu meldenden oder 
angeforderten Informationen entsprechend Artikel 8 der 
Verordnung (EU) Nr. 1227/2011 gemeldet haben und ein 
zeitnaher Datenzugriff durch die Markttransparenzstelle 
gesichert ist oder

2. Dritte die zu meldenden oder angeforderten 
Informationen im Namen eines Meldepflichtigen nach 
Absatz 1 auch in Verbindung mit § 47f Nummer 3 und 
4 übermittelt haben und dies der Markttransparenzstelle 
mitgeteilt wird oder

3. Meldepflichtige nach Absatz 1 auch in Verbindung mit § 
47f Nummer 3 und 4 die zu meldenden oder angeforderten 
Informationen an einen nach § 47d Absatz 1 Satz 5 in 
Verbindung mit § 47f Nummer 2 beauftragten Dritten 
übermittelt haben oder

4. Meldepflichtige nach Absatz 1 Nummer 3 in Verbindung 
mit § 47g Absatz 6 die zu meldenden oder angeforderten 
Informationen entsprechend den Anforderungen des 
Erneuerbare-Energien-Gesetzes oder einer auf dieses 
Gesetz gestützten Rechtsverordnung an den Netzbetreiber 
gemeldet haben, dies der Markttransparenzstelle mitge-
teilt wird und ein zeitnaher Datenzugriff durch die 
Markttransparenzstelle gesichert ist.

(5) Die Verpflichtungen nach den Absätzen 1 bis 4 gelten 
für Unternehmen, wenn sie an einer inländischen Börse 
zur Teilnahme am Handel zugelassen sind oder wenn 
sich ihre Tätigkeiten im Geltungsbereich dieses Gesetzes 
auswirken. Übermittelt ein Unternehmen mit Sitz außer-
halb des Geltungsbereichs dieses Gesetzes die verlangten 
Informationen nicht, so kann die Markttransparenzstelle 
zudem die zuständige Behörde des Sitzstaates ersuchen, 
geeignete Maßnahmen zur Verbesserung des Zugangs zu 
diesen Informationen zu treffen.

§ 47f Verordnungsermächtigung

Das Bundesministerium für Wirtschaft und Energie 
wird ermächtigt, im Wege der Rechtsverordnung, die 
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nicht der Zustimmung des Bundesrates bedarf, im 
Einvernehmen mit dem Bundesministerium der 
Finanzen unter Berücksichtigung der Anforderungen von 
Durchführungsrechtsakten nach Artikel 8 Absatz 2 oder 
Absatz 6 der Verordnung (EU) Nr. 1227/2011

1. nähere Bestimmungen zu Art, Inhalt und Umfang 
der jenigen Daten und Informationen, die  die 
Markttransparenzstelle nach § 47d Absatz 1 Satz 2 durch 
Festlegungen von den zur Mitteilung Verpflichteten anfor-
dern kann, zu erlassen sowie zum Zeitpunkt und zur Form 
der Übermittlung dieser Daten,

2. nähere Bestimmungen zu Art, Inhalt und Umfang 
derjenigen Daten und Informationen, die nach § 47d 
Absatz 1 Satz 5 an beauftragte Dritte geliefert werden 
sollen, zu erlassen sowie zum Zeitpunkt und zur Form der 
Übermittlung und zu den Adressaten dieser Daten,

3 . v o r z u s e h e n , d a s s  f o l g e n d e  S t e l l e n  d e r 
Markttransparenzstelle laufend Aufzeichnungen der 
Energiegroßhandelstransaktionen übermitteln: 

a) organisierte Märkte,

b) Systeme zur Zusammenführung von Kauf- und 
Verkaufsaufträgen oder Meldesysteme,

c) Handelsüberwachungsstellen an Börsen, an denen mit 
Strom und Gas gehandelt wird, sowie

d) die in § 47i genannten Behörden,

4. vorzusehen, dass eine Börse oder ein geeigneter Dritter 
die Angaben nach § 47e Absatz 2 in Verbindung mit § 47g 
auf Kosten der Mitteilungsverpflichteten übermitteln darf 
oder zu übermitteln hat, und die Einzelheiten hierzu fest-
zulegen oder die Markttransparenzstelle zu entsprechenden 
Festlegungen zu ermächtigen,

5. angemessene Bagatellgrenzen für die Meldung von 
Transaktionen und Daten festzulegen und Übergangsfristen 
für den Beginn der Mitteilungspflichten vorzusehen sowie

6. eine Registrierungspflicht für die Meldepflichtigen 
vorzusehen und die Markttransparenzstelle zu ermäch-
tigen, den Meldepflichtigen hierfür ein zu nutzendes 
Registrierungsportal vorzugeben und die inhaltlichen und 
technischen Details der Registrierung festzulegen.

§ 47g Festlegungsbereiche

(1) Die Markttransparenzstelle entscheidet nach Maßgabe 
von § 47d Absatz 1 und § 47e sowie der nach § 47f zu 
erlassenden Rechtsverordnung durch Festlegungen zu den 
in den Absätzen 2 bis 12 genannten Bereichen, welche 
Daten und Kategorien von Daten wie zu übermitteln sind.

(2) Die Markttransparenzstelle kann festlegen, dass 
Betreiber von Stromerzeugungseinheiten und von Anlagen 
zur Speicherung mit jeweils mehr als 10 Megawatt instal-
lierter Erzeugungs- oder Speicherkapazität je Einheit 

Angaben zu folgenden Daten und Datenkategorien 
übermitteln: 

1. je Stromerzeugungseinheit insbesondere über 
Name, Standort, Anschlussregelzone, installierte 
Erzeugungskapazität und Art der Erzeugung,

2. blockscharf je Erzeugungseinheit auf Viertelstundenbasis 

a) Nettoleistung,

b) am Vortag geplante Erzeugung,

c) tatsächliche Erzeugung,

d) Grenzkosten der Erzeugung einschließlich Informationen 
zu den Kostenbestandteilen, insbesondere Brennstoffkosten, 
CO2-Kosten, Opportunitätskosten,

e) geplante und unplanmäßige Nichtverfügbarkeiten auf 
Grund technischer Restriktionen,

f ) Nichtverfügbarkeiten auf Grund von Netzrestriktionen,

g) Vorhaltung und Einspeisung von Regel- und 
Reserveleistung,

h) nicht eingesetzte verfügbare Leistung,

3. blockscharf je Erzeugungseinheit 

a )  A n f a h r k o s t e n  ( Wa r m -  u n d  K a l t s t a r t s ) , 
Mindes t s t i l l s t andsz e i t en , Mindes t l au fz e i t en , 
Mindestproduktion,

b) geplante Stilllegungen und Kaltreserven,

4. Bezugsrechtsverträge,

5. Investitionsvorhaben,

6. bei grenzüberschreitenden Handelsgeschäften Volumina, 
genutzte Handelsplätze oder Handelspartner, jeweils 
getrennt nach den Ländern, in denen die Handelsgeschäfte 
stattgefunden haben, und

7. Informationen, die die Markttransparenzstelle dazu 
in die Lage versetzen, das Angebotsverhalten bei 
Handelsgeschäften nachzuvollziehen.2 

(3) Die Markttransparenzstelle kann festlegen, dass Betreiber 
von Erzeugungseinheiten mit mehr als 1 Megawatt und 
bis zu 10 Megawatt installierter Erzeugungskapazität 
je Einheit jährlich die Gesamtsumme der installierten 
Erzeugungskapazität aller Erzeugungseinheiten in der 
jeweiligen Regelzone, getrennt nach Erzeugungsart, 
angeben.

(4) Die Markttransparenzstelle kann festlegen, dass 
Betreiber von Verbrauchseinheiten von Elektrizität 



777

Competition Law Digest

Angaben zu den folgenden Daten und Kategorien von 
Daten übermitteln: 

1. der geplante und ungeplante Minderverbrauch bei 
Verbrauchseinheiten mit mehr als 25 Megawatt maximaler 
Verbrauchskapazität je Verbrauchseinheit und

2. die Vorhaltung und Einspeisung von Regelenergie.

(5) Die Markttransparenzstelle kann festlegen, dass 
Betreiber von Übertragungsnetzen im Sinne des § 3 
Nummer 10 des Energiewirtschaftsgesetzes Angaben 
zu den folgenden Daten und Kategorien von Daten 
übermitteln: 

1. die Übertragungskapazität an Grenzkuppelstellen auf 
stündlicher Basis,

2. die Im- und Exportdaten auf stündlicher Basis,

3. die prognostizierte und die tatsächliche Einspeisung 
von Anlagen, die nach dem Erneuerbare-Energien-Gesetz 
vergütet werden, auf stündlicher Basis,

4 . d ie  Verkauf sangebote, d ie  im Rahmen der 
Verordnung zur Weiterentwicklung des bundesweiten 
Ausgleichsmechanismus getätigt wurden, auf stündlicher 
Basis und

5. die Angebote und Ergebnisse der Regelenergieauktionen.

(6) Die Markttransparenzstelle kann festlegen, dass 
Betreiber von Anlagen zur Erzeugung von Strom aus 
erneuerbaren Energien mit mehr als 10 Megawatt instal-
lierter Erzeugungskapazität Angaben zu den folgenden 
Daten und Kategorien von Daten übermitteln: 

1. die erzeugten Mengen nach Anlagentyp und

2. die Wahl der Veräußerungsform im Sinne des § 21b 
Absatz 1 des Erneuerbare-Energien-Gesetzes und die 
auf die jeweilige Veräußerungsform entfallenden Mengen.

(7) Die Markttransparenzstelle kann festlegen, dass 
Handelsplattformen für den Handel mit Strom und Erdgas 
Angaben zu den folgenden Daten und Kategorien von 
Daten übermitteln: 

1. die Angebote, die auf den Plattformen getätigt wurden,

2. die Handelsergebnisse und

3. die  außerbörs l ichen, nicht standardis ier ten 
Handelsgeschäfte, bei denen die Vertragspartner individuell 
bilaterale Geschäfte aushandeln (OTC-Geschäfte), deren 
geld- und warenmäßige Besicherung (Clearing) über die 
Handelsplattform erfolgt.

(8) Die Markttransparenzstelle kann festlegen, dass 
Großhändler im Sinne des § 3 Nummer 21 des 
Energiewirtschaftsgesetzes, die mit Strom handeln, 

Angaben zu den in § 47e Absatz 2 Nummer 1 genannten 
Transaktionen übermitteln, soweit diese Transaktionen 
nicht von Absatz 7 erfasst sind. Beim Handel mit Strom 
aus erneuerbaren Energien kann die Markttransparenzstelle 
auch festlegen, dass Großhändler nach Satz 1 Angaben zur 
Form der Direktvermarktung im Sinne des § 3 Nummer 16 
des Erneuerbare-Energien-Gesetzes sowie zu den danach 
gehandelten Strommengen übermitteln.

(9) Die Markttransparenzstelle kann festlegen, dass 
Großhändler im Sinne des § 3 Nummer 21 des 
Energiewirtschaftsgesetzes, die mit Erdgas handeln, 
Angaben zu den folgenden Daten und Kategorien von 
Daten übermitteln: 

1. die Grenzübergangsmengen und -preise und einen 
Abgleich von Import- und Exportmengen,

2. die im Inland geförderten Gasmengen und ihre 
Erstabsatzpreise,

3. die Importverträge (Grenzübergangsverträge),

4. die Liefermengen getrennt nach Distributionsstufe im 
Bereich der Verteilung,

5. die getätigten Transaktionen mit Großhandelskunden 
und Fernleitungsnetzbetreibern sowie mit Betreibern 
von Speicheranlagen und Anlagen für verflüs-
sigtes Erdgas (LNG-Anlagen) im Rahmen von 
Gasversorgungsverträgen und Energiederivate nach § 3 
Nummer 15a des Energiewirtschaftsgesetzes, die auf Gas 
bezogen sind, einschließlich Laufzeit, Menge, Datum 
und Uhrzeit der Ausführung, Laufzeit-, Liefer- und 
Abrechnungsbestimmungen und Transaktionspreisen,

6. die Angebote und Ergebnisse eigener Erdgasauktionen,

7. die bestehenden Gasbezugs- und Gaslieferverträge und

8. die sonstigen Gashandelsaktivitäten, die als 
OTC-Geschäfte durchgeführt werden.

(10) Die Markttransparenzstelle kann festlegen, dass 
Betreiber von Fernleitungsnetzen im Sinne des § 3 Nummer 
5 des Energiewirtschaftsgesetzes Angaben zu folgenden 
Daten und Kategorien von Daten übermitteln: 

1. die bestehenden Kapazitätsverträge,

2. die vertraglichen Vereinbarungen mit Dritten über 
Lastflusszusagen und

3. die Angebote und Ergebnisse von Ausschreibungen über 
Lastflusszusagen.

(11) Die Markttransparenzstelle kann festlegen, dass 
Marktgebietsverantwortliche im Sinne des § 2 Nummer 
11 der Gasnetzzugangsverordnung Angaben zu folgenden 
Daten und Kategorien von Daten übermitteln: 
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1. die bestehenden Regelenergieverträge,

2. die Angebote und Ergebnisse von Regelenergieauktionen 
und -ausschreibungen,

3. die getätigten Transaktionen an Handelsplattformen und

4. die sonstigen Gashandelsaktivitäten, die als 
OTC-Geschäfte durchgeführt werden.

(12) Die Markttransparenzstelle kann festlegen, dass 
im Bereich der Regelenergie und von Biogas Angaben 
über die Beschaffung externer Regelenergie, über 
Ausschreibungsergebnisse sowie über die Einspeisung 
und Vermarktung von Biogas übermittelt werden.

2 § 47g Absatz 2 tritt gemäß Artikel 4 Absatz 2 des 
Gesetzes vom 5. Dezember 2012 (BGBl. I S. 2403) am 31. 
Dezember 2015 außer Kraft.

Fußnote

§ 47g Abs. 2 Fußnote Kursivdruck: Überholt

§ 47h Berichtspflichten, Veröffentlichungen

(1) Die Markttransparenzstelle unterrichtet das 
Bundesministerium für Wirtschaft und Energie über die 
Übermittlung von Informationen nach § 47b Absatz 7 
Satz  1. 

(2) Die Markttransparenzstelle erstellt alle zwei Jahre 
einen Bericht über ihre Tätigkeit. Soweit der Großhandel 
mit Elektrizität und Erdgas betroffen ist, erstellt sie 
ihn im Einvernehmen mit dem Bundeskartellamt. 
Geschäftsgeheimnisse, von denen die Markttransparenzstelle 
bei der Durchführung ihrer Aufgaben Kenntnis erhalten 
hat, werden aus dem Bericht entfernt. Der Bericht wird 
auf der Internetseite der Markttransparenzstelle veröffent-
licht. Der Bericht kann zeitgleich mit dem Bericht des 
Bundeskartellamts nach § 53 Absatz 3 erfolgen und mit 
diesem verbunden werden.

(3) Die Markttransparenzstelle veröffentlicht die nach § 
47b Absatz 5 erstellten Listen und deren Entwürfe auf 
ihrer Internetseite.

(4) Die Markttransparenzstelle kann im Einvernehmen 
mit dem Bundeskartellamt zur Verbesserung der 
Transparenz im Großhandel diejenigen Erzeugungs- 
und Verbrauchsdaten veröffentlichen, die bisher auf der 
Transparenzplattform der European Energy Exchange 
AG und der Übertragungsnetzbetreiber veröffentlicht 
werden, sobald diese Veröffentlichung eingestellt wird. 
Die nach dem Energiewirtschaftsgesetz und darauf 
basierenden Rechtsverordnungen sowie die nach europäi-
schem Recht bestehenden Veröffentlichungspflichten der 
Marktteilnehmer zur Verbesserung der Transparenz auf den 
Strom- und Gasmärkten bleiben unberührt.

§ 47i Zusammenarbeit mit anderen Behörden und 
Aufsichtsstellen

(1) Das Bundeskartellamt und die Bundesnetzagentur 
arbeiten bei der Wahrnehmung der Aufgaben der 
Markttransparenzstelle nach § 47b mit folgenden Stellen 
zusammen: 

1. der Bundesanstalt für Finanzdienstleistungsaufsicht,

2 .  d e n  B ö r s e n a u f s i c h t s b e h ö r d e n  s o w i e 
Handelsüberwachungsstellen derjenigen Börsen, an denen 
Elektrizität und Gas sowie Energiederivate im Sinne des § 
3 Nummer 15a des Energiewirtschaftsgesetzes gehandelt 
werden,

3 . der  Agentur  für  d ie  Zusammenarbe i t  der 
Energieregulierungsbehörden und der Europäischen 
Kommission, soweit diese Aufgaben nach der Verordnung 
(EU) Nr. 1227/2011 wahrnehmen, und

4. den Regulierungsbehörden anderer Mitgliedstaaten.

Diese Stellen können unabhängig von der jeweils 
gewählten Verfahrensart untereinander Informationen 
einschließlich personenbezogener Daten und Betriebs- 
und Geschäftsgeheimnisse austauschen, soweit dies 
zur Erfüllung ihrer jeweiligen Aufgaben erforderlich 
ist. Sie können diese Informationen in ihren Verfahren 
verwerten. Beweisverwertungsverbote bleiben unberührt. 
Die Regelungen über die Rechtshilfe in Strafsachen sowie 
Amts- und Rechtshilfeabkommen bleiben unberührt.

(2) Die Markttransparenzstelle kann mit Zustimmung 
des Bundesministeriums für Wirtschaft und Energie 
Kooperationsvereinbarungen mit der Bundesanstalt für 
Finanzdienstleistungsaufsicht, den Börsenaufsichtsbehörden 
sowie Handelsüberwachungsstellen derjenigen Börsen, an 
denen Elektrizität und Gas sowie Energiederivate im Sinne 
des § 3 Nummer 15a des Energiewirtschaftsgesetzes gehan-
delt werden, und der Agentur für die Zusammenarbeit der 
Energieregulierungsbehörden schließen.

§ 47j Vertrauliche Informationen, operationelle 
Zuverlässigkeit, Datenschutz

(1) Informationen, die die Markttransparenzstelle bei ihrer 
Aufgabenerfüllung im gewöhnlichen Geschäftsverkehr 
erlangt oder erstellt hat, unterliegen der Vertraulichkeit. 
Die Beschäftigten bei der Markttransparenzstelle sind zur 
Verschwiegenheit über die vertraulichen Informationen 
im Sinne des Satzes 1 verpflichtet. Andere Personen, 
die vertrauliche Informationen erhalten sollen, sind vor 
der Übermittlung besonders zur Geheimhaltung zu 
verpflichten, soweit sie nicht Amtsträger oder für den 
öffentlichen Dienst besonders Verpflichtete sind. § 1 Absatz 
2, 3 und 4 Nummer 2 des Verpflichtungsgesetzes gilt 
entsprechend.

(2) Die Markttransparenzstelle stellt zusammen mit der 
Bundesnetzagentur die operationelle Zuverlässigkeit der 
Datenbeobachtung sicher und gewährleistet Vertraulichkeit, 
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Integrität und Schutz der eingehenden Informationen. 
Die Markttransparenzstelle ist dabei an dasselbe Maß an 
Vertraulichkeit gebunden wie die übermittelnde Stelle 
oder die Stelle, welche die Informationen erhoben hat. 
Die Markttransparenzstelle ergreift alle erforderlichen 
Maßnahmen, um den Missbrauch der in ihren Systemen 
verwalteten Informationen und den nicht autorisierten 
Zugang zu ihnen zu verhindern. Die Markttransparenzstelle 
ermittelt Quellen betriebstechnischer Risiken und mini-
miert diese Risiken durch die Entwicklung geeigneter 
Systeme, Kontrollen und Verfahren.

(3) Für Personen, die Daten nach § 47d Absatz 1 Satz 5 
erhalten sollen oder die nach § 47c Absatz 4 Daten erhalten, 
gilt Absatz 1 entsprechend.

(4) Die Markttransparenzstelle darf personenbezogene 
Daten, die ihr zur Erfüllung ihrer Aufgaben nach § 47b 
mitgeteilt werden, nur speichern, verändern und nutzen, 
soweit dies zur Erfüllung der in ihrer Zuständigkeit liegenden 
Aufgaben und für die Zwecke der Zusammenarbeit nach 
Artikel 7 Absatz 2 und Artikel 16 der Verordnung (EU) 
Nr. 1227/2011 erforderlich ist.

(5) Die Akteneinsicht der von den Entscheidungen der 
Markttransparenzstelle nach § 47b Absatz 5 und 7, § 
47d Absatz 1 und 2, den §§ 47e und 47g sowie nach § 81 
Absatz 2 Nummer 2 Buchstabe c und d, Nummer 5a und 
6 in eigenen Rechten Betroffenen ist beschränkt auf die 
Unterlagen, die allein dem Rechtsverhältnis zwischen dem 
Betroffenen und der Markttransparenzstelle zuzuordnen 
sind.

Abschnitt 2 Markttransparenzstelle für Kraftstoffe

§ 47k Marktbeobachtung im Bereich Kraftstoffe

(1) Beim Bundeskartellamt wird eine Markttransparenzstelle 
für Kraftstoffe eingerichtet. Sie beobachtet den Handel mit 
Kraftstoffen, um den Kartellbehörden die Aufdeckung 
und Sanktionierung von Verstößen gegen die §§ 1, 19 
und 20 dieses Gesetzes und die Artikel 101 und 102 des 
Vertrages über die Arbeitsweise der Europäischen Union 
zu erleichtern. Sie nimmt ihre Aufgaben nach Maßgabe 
der Absätze 2 bis 9 wahr.

(2) Betreiber von öffentlichen Tankstellen, die 
Letztverbrauchern Kraftstoffe zu selbst festgesetzten 
Preisen anbieten, sind verpflichtet, nach Maßgabe der 
Rechtsverordnung nach Absatz 8 bei jeder Änderung 
ihrer Kraftstoffpreise diese in Echtzeit und differenziert 
nach der jeweiligen Sorte an die Markttransparenzstelle 
für Kraftstoffe zu übermitteln. Werden dem Betreiber 
die Verkaufspreise von einem anderen Unternehmen 
vorgegeben, so ist das Unternehmen, das über die 
Preissetzungshoheit verfügt, zur Übermittlung verpflichtet.

(3) Kraftstoffe im Sinne dieser Vorschrif t sind 
Ottokraftstoffe und Dieselkraftstoffe. Öffentliche 
Tankstellen sind Tankstellen, die sich an öffentlich 

zugänglichen Orten befinden und die ohne Beschränkung 
des Personenkreises aufgesucht werden können.

(4) Bestehen Anhaltspunkte dafür, dass ein Unternehmen 
gegen die in Absatz 1 genannten gesetzlichen Bestimmungen 
verstößt, muss die Markttransparenzstelle für Kraftstoffe 
umgehend die zuständige Kartellbehörde informieren 
und den Vorgang an sie abgeben. Hierzu leitet sie alle 
von der Kartellbehörde benötigten oder angeforderten 
Informationen und Daten unverzüglich an diese weiter. 
Die Markttransparenzstelle für Kraftstoffe stellt die von 
ihr nach Absatz 2 erhobenen Daten ferner den folgenden 
Behörden und Stellen zur Verfügung: 

1. dem Bundeskartellamt für Fusionskontrollverfahren nach 
den §§ 35 bis 41,

2. den Kartellbehörden für Sektoruntersuchungen nach 
§ 32e,

3. dem Bundesministerium für Wirtschaft und Energie für 
statistische Zwecke und

4. der Monopolkommission für deren Aufgaben nach 
diesem Gesetz.

(5) Die Markttransparenzstelle für Kraftstoffe wird nach 
Maßgabe der Rechtsverordnung nach Absatz 8 ermächtigt, 
die nach Absatz 2 erhobenen Preisdaten elektronisch an 
Anbieter von Verbraucher-Informationsdiensten zum 
Zweck der Verbraucherinformation weiterzugeben. Bei 
der Veröffentlichung oder Weitergabe dieser Preisdaten 
an Verbraucherinnen und Verbraucher müssen die 
Anbieter von Verbraucher-Informationsdiensten die in der 
Rechtsverordnung nach Absatz 8 Nummer 5 näher gere-
gelten Vorgaben einhalten. Die Markttransparenzstelle für 
Kraftstoffe ist befugt, bei Nichteinhaltung dieser Vorgaben 
von einer Weitergabe der Daten abzusehen.

(6) Die Markttransparenzstelle für Kraftstoffe stellt die 
operationelle Zuverlässigkeit der Datenbeobachtung sicher 
und gewährleistet Vertraulichkeit, Integrität und Schutz der 
eingehenden Informationen.

( 7 )  Z u r  E r f ü l l u n g  i h re r  Au f g a b e n  h a t  d i e 
Markttransparenzstelle für Kraftstoffe die Befugnisse 
nach § 59.

(8) Das Bundesministerium für Wirtschaft und Energie 
wird ermächtigt, im Wege der Rechtsverordnung, die 
nicht der Zustimmung des Bundesrates bedarf, Vorgaben 
zur Meldepflicht nach Absatz 2 und zur Weitergabe der 
Preisdaten nach Absatz 5 zu erlassen, insbesondere 

1. nähere Bestimmungen zum genauen Zeitpunkt sowie 
zur Art und Form der Übermittlung der Preisdaten nach 
Absatz 2 zu erlassen,

2. angemessene Bagatellgrenzen für die Meldepflicht 
nach Absatz 2 vorzusehen und unterhalb dieser Schwelle 
für den Fall einer freiwilligen Unterwerfung unter die 
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Meldepflichten nach Absatz 2 nähere Bestimmungen zu 
erlassen,

3. nähere Bestimmungen zu den Anforderungen an die 
Anbieter von Verbraucher-Informationsdiensten nach 
Absatz 5 zu erlassen,

4. nähere Bestimmungen zu Inhalt, Art, Form und 
Umfang der Weitergabe der Preisdaten durch die 
Markttransparenzstelle für Kraftstoffe an die Anbieter 
nach Absatz 5 zu erlassen sowie

5. nähere Bestimmungen zu Inhalt, Art, Form und Umfang 
der Veröffentlichung oder Weitergabe der Preisdaten an 
Verbraucherinnen und Verbraucher durch die Anbieter 
von Verbraucher-Informationsdiensten nach Absatz 5 zu 
erlassen.

Die Rechtsverordnung ist dem Bundestag vom 
Bundesministerium für Wirtschaft und Energie zuzu-
leiten. Sie kann durch Beschluss des Bundestages 
geändert oder abgelehnt werden. Änderungen oder die 
Ablehnung sind dem Bundesministerium für Wirtschaft 
und Energie vom Bundestag zuzuleiten. Hat sich der 

Bundestag nach Ablauf von drei Sitzungswochen nach 
Eingang der Rechtsverordnung nicht mit ihr befasst, gilt 
die Zustimmung des Bundestages als erteilt.

(9) Entscheidungen der Markttransparenzstelle für 
Kraftstoffe trifft die Person, die sie leitet. § 51 Absatz 
5 gilt für alle Mitarbeiterinnen und Mitarbeiter der 
Markttransparenzstelle für Kraftstoffe entsprechend.

Abschnitt 3 Evaluierung

§ 47l Evaluierung der Markttransparenzstellen

Das Bundesministerium für Wirtschaft und Energie 
berichtet den gesetzgebenden Körperschaften über die 
Ergebnisse der Arbeit der Markttransparenzstellen und die 
hieraus gewonnenen Erfahrungen. Die Berichterstattung 
für den Großhandel mit Strom und Gas erfolgt fünf Jahre 
nach Beginn der Mitteilungspflichten nach § 47e Absatz 
2 bis 5 in Verbindung mit der Rechtsverordnung nach § 
47f. Die Berichterstattung für den Kraftstoffbereich erfolgt 
drei Jahre nach Beginn der Meldepflicht nach § 47k Absatz 
2 in Verbindung mit der Rechtsverordnung nach § 47k 
Absatz 8 und soll insbesondere auf die Preisentwicklung 
und die Situation der mittelständischen Mineralölwirtschaft 
eingehen.

Teil 2 Kartellbehörden

Kapitel 1 Allgemeine Vorschriften

§ 48 Zuständigkeit

(1) Kartellbehörden sind das Bundeskartellamt, das 
Bundesministerium für Wirtschaft und Energie und die 
nach Landesrecht zuständigen obersten Landesbehörden.

(2) Weist eine Vorschrift dieses Gesetzes eine Zuständigkeit 
nicht einer bestimmten Kartellbehörde zu, so nimmt das 
Bundeskartellamt die in diesem Gesetz der Kartellbehörde 
übertragenen Aufgaben und Befugnisse wahr, wenn die 
Wirkung des wettbewerbsbeschränkenden oder diskrimi-
nierenden Verhaltens oder einer Wettbewerbsregel über 
das Gebiet eines Landes hinausreicht. In allen übrigen 
Fällen nimmt diese Aufgaben und Befugnisse die nach 
Landesrecht zuständige oberste Landesbehörde wahr.

(3) Das Bundeskartellamt führt ein Monitoring durch über 
den Grad der Transparenz, auch der Großhandelspreise, 
sowie den Grad und die Wirksamkeit der Marktöffnung 
und den Umfang des Wettbewerbs auf Großhandels- und 
Endkundenebene auf den Strom- und Gasmärkten sowie 
an Elektrizitäts- und Gasbörsen. Das Bundeskartellamt 
wird die beim Monitoring gewonnenen Daten der 
Bundesnetzagentur unverzüglich zur Verfügung stellen.

§ 49 Bundeskartellamt und oberste Landesbehörde

(1) Leitet das Bundeskartellamt ein Verfahren ein 
oder führt es Ermittlungen durch, so benachrichtigt es 

gleichzeitig die oberste Landesbehörde, in deren Gebiet 
die betroffenen Unternehmen ihren Sitz haben. Leitet 
eine oberste Landesbehörde ein Verfahren ein oder führt 
sie Ermittlungen durch, so benachrichtigt sie gleichzeitig 
das Bundeskartellamt.

(2) Die oberste Landesbehörde hat eine Sache an das 
Bundeskartellamt abzugeben, wenn nach § 48 Absatz 2 
Satz 1 die Zuständigkeit des Bundeskartellamts begründet 
ist. Das Bundeskartellamt hat eine Sache an die oberste 
Landesbehörde abzugeben, wenn nach § 48 Absatz 2 
Satz 2 die Zuständigkeit der obersten Landesbehörde 
begründet ist.

(3) Auf Antrag des Bundeskartellamts kann die oberste 
Landesbehörde eine Sache, für die nach § 48 Absatz 2 Satz 
2 ihre Zuständigkeit begründet ist, an das Bundeskartellamt 
abgeben, wenn dies auf Grund der Umstände der Sache 
angezeigt ist. Mit der Abgabe wird das Bundeskartellamt 
zuständige Kartellbehörde.

(4) Auf Antrag der obersten Landesbehörde kann das 
Bundeskartellamt eine Sache, für die nach § 48 Absatz 2 
Satz 1 seine Zuständigkeit begründet ist, an die oberste 
Landesbehörde abgeben, wenn dies auf Grund der 
Umstände der Sache angezeigt ist. Mit der Abgabe wird die 
oberste Landesbehörde zuständige Kartellbehörde. Vor der 
Abgabe benachrichtigt das Bundeskartellamt die übrigen 
betroffenen obersten Landesbehörden. Die Abgabe erfolgt 
nicht, sofern ihr eine betroffene oberste Landesbehörde 
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innerhalb einer vom Bundeskartellamt zu setzenden Frist 
widerspricht.

§ 50 Vollzug des europäischen Rechts

(1) Soweit ihre Zuständigkeit nach den §§ 48 und 49 
begründet ist, sind das Bundeskartellamt und die obersten 
Landesbehörden für die Anwendung der Artikel 101 und 
102 des Vertrages über die Arbeitsweise der Europäischen 
Union zuständige Wettbewerbsbehörden im Sinne des 
Artikels 35 Absatz 1 der Verordnung (EG) Nr. 1/2003. 

(2) Wenden die obersten Landesbehörden die Artikel 
101 und 102 des Vertrages über die Arbeitsweise der 
Europäischen Union an, erfolgt der Geschäftsverkehr mit der 
Europäischen Kommission oder den Wettbewerbsbehörden 
der anderen Mitgliedstaaten der Europäischen Union über 
das Bundeskartellamt. Das Bundeskartellamt kann den 
obersten Landesbehörden Hinweise zur Durchführung des 
Geschäftsverkehrs geben. Das Bundeskartellamt nimmt 
auch in diesen Fällen die Vertretung im Beratenden 
Ausschuss für Kartell- und Monopolfragen nach Artikel 
14 Absatz 2 Satz 1 und Absatz 7 der Verordnung (EG) 
Nr. 1/2003 wahr.

(3) Zuständige Wettbewerbsbehörde für die Mitwirkung 
an Verfahren der Europäischen Kommission oder der 
Wettbewerbsbehörden der anderen Mitgliedstaaten 
der Europäischen Union zur Anwendung der Artikel 
101 und 102 des Vertrages über die Arbeitsweise der 
Europäischen Union ist das Bundeskartellamt. Es gelten 
die bei der Anwendung dieses Gesetzes maßgeblichen 
Verfahrensvorschriften.

(4) Das Bundeskartellamt kann den Bediensteten der 
Wettbewerbsbehörde eines Mitgliedstaats der Europäischen 
Union und anderen von dieser Wettbewerbsbehörde ermäch-
tigten Begleitpersonen gestatten, an Durchsuchungen und 
Vernehmungen nach Artikel 22 Absatz 1 der Verordnung 
(EG) Nr. 1/2003 mitzuwirken.

(5) In anderen als in den Absätzen 1 bis 4 bezeichneten 
Fällen nimmt das Bundeskartellamt die Aufgaben wahr, 
die den Behörden der Mitgliedstaaten der Europäischen 
Union in den Artikeln 104 und 105 des Vertrages über 
die Arbeitsweise der Europäischen Union sowie in 
Verordnungen nach Artikel 103 des Vertrages über die 
Arbeitsweise der Europäischen Union, auch in Verbindung 
mit Artikel 43 Absatz 2, Artikel 100 Absatz 2, Artikel 105 
Absatz 3 und Artikel 352 Absatz 1 des Vertrages über die 
Arbeitsweise der Europäischen Union, übertragen sind. 
Absatz 3 Satz 2 gilt entsprechend.

§ 50a Zusammenarbeit im Netzwerk der europäischen 
Wettbewerbsbehörden

(1) Die Kartellbehörde ist gemäß Artikel 12 Absatz 1 der 
Verordnung (EG) Nr. 1/2003 befugt, der Europäischen 
Kommission und den Wettbewerbsbehörden der anderen 
Mitgliedstaaten der Europäischen Union zum Zweck der 
Anwendung der Artikel 101 und 102 des Vertrages über 
die Arbeitsweise der Europäischen Union 

1. tatsächliche und rechtliche Umstände einschließ-
lich vertraulicher Angaben, insbesondere Betriebs- und 
Geschäftsgeheimnisse, mitzuteilen und entsprechende 
Dokumente und Daten zu übermitteln sowie

2. diese Wettbewerbsbehörden um die Übermittlung von 
Informationen nach Nummer 1 zu ersuchen, diese zu 
empfangen und als Beweismittel zu verwenden.

§ 50 Absatz 2 gilt entsprechend.

(2) Die Kartellbehörde darf die empfangenen Informationen 
nur zum Zweck der Anwendung von Artikel 101 oder 102 
des Vertrages über die Arbeitsweise der Europäischen 
Union sowie in Bezug auf den Untersuchungsgegenstand als 
Beweismittel verwenden, für den sie von der übermittelnden 
Behörde erhoben wurden. Werden Vorschriften dieses 
Gesetzes jedoch nach Maßgabe des Artikels 12 Absatz 
2 Satz 2 der Verordnung (EG) Nr. 1/2003 angewandt, so 
können nach Absatz 1 ausgetauschte Informationen auch 
für die Anwendung dieses Gesetzes verwendet werden.

(3) Informationen, die die Kartellbehörde nach Absatz 
1 erhalten hat, können zum Zweck der Verhängung von 
Sanktionen gegen natürliche Personen nur als Beweismittel 
verwendet werden, wenn das Recht der übermittelnden 
Behörde ähnlich geartete Sanktionen in Bezug auf 
Verstöße gegen Artikel 101 oder 102 des Vertrages über 
die Arbeitsweise der Europäischen Union vorsieht. Falls 
die Voraussetzungen des Satzes 1 nicht erfüllt sind, ist 
eine Verwendung als Beweismittel auch dann möglich, 
wenn die Informationen in einer Weise erhoben worden 
sind, die hinsichtlich der Wahrung der Verteidigungsrechte 
natürlicher Personen das gleiche Schutzniveau wie nach 
dem für die Kartellbehörde geltenden Recht gewährleistet. 
Das Beweisverwertungsverbot nach Satz 1 steht einer 
Verwendung der Beweise gegen juristische Personen oder 
Personenvereinigungen nicht entgegen. Die Beachtung 
verfassungsrechtlich begründeter Verwertungsverbote 
bleibt unberührt.

§ 50b Sonstige Zusammenarbeit mit ausländischen 
Wettbewerbsbehörden

(1) Das Bundeskartellamt hat die in § 50a Absatz 1 
genannten Befugnisse auch in anderen Fällen, in denen 
es zum Zweck der Anwendung kartellrechtlicher 
Vorschriften mit der Europäischen Kommission oder den 
Wettbewerbsbehörden anderer Staaten zusammenarbeitet.

(2) Das Bundeskartellamt darf Informationen nach § 50a 
Absatz 1 nur unter dem Vorbehalt übermitteln, dass die 
empfangende Wettbewerbsbehörde 

1. die Informationen nur zum Zweck der Anwendung 
kartellrechtlicher Vorschriften sowie in Bezug auf den 
Untersuchungsgegenstand als Beweismittel verwendet, für 
den sie das Bundeskartellamt erhoben hat, und

2. den Schutz vertraulicher Informationen wahrt und diese 
nur an Dritte übermittelt, wenn das Bundeskartellamt der 
Übermittlung zustimmt; das gilt auch für die Offenlegung 
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von vertraulichen Informationen in Gerichts- oder 
Verwaltungsverfahren.

Vertrauliche Angaben, einschließlich Betriebs- 
und Geschäf tsgeheimnisse, aus  Ver fahren der 
Zusammenschlusskontro l le  dür fen  durch das 
Bundeskartellamt nur mit Zustimmung des Unternehmens 
übermittelt werden, das diese Angaben vorgelegt hat.

(3) Die Regelungen über die Rechtshilfe in Strafsachen 
sowie Amts- und Rechtshilfeabkommen bleiben unberührt.

§ 50c Behördenzusammenarbeit

(1) Die Kartellbehörden, Regulierungsbehörden, die 
oder der Bundesbeauftragte für den Datenschutz und 
die Informationsfreiheit und die Landesbeauftragten für 
Datenschutz sowie die zuständigen Behörden im Sinne 
des § 2 des EG-Verbraucherschutzdurchsetzungsgesetzes 
können unabhängig von der jeweils gewählten Verfahrensart 
untereinander Informationen einschließlich personen-
bezogener Daten und Betriebs- und Geschäftsgeheimnisse 
austauschen, soweit dies zur Erfüllung ihrer jeweiligen 
Aufgaben erforderlich ist, sowie diese in ihren Verfahren 
verwerten. Beweisverwertungsverbote bleiben unberührt.

(2) Die Kartellbehörden arbeiten im Rahmen der 
Erfüllung ihrer Aufgaben mit der Bundesanstalt für 
Finanzdienstleistungsaufsicht, der Deutschen Bundesbank, 
den zuständigen Aufsichtsbehörden nach § 90 des Vierten 
Buches Sozialgesetzbuch und den Landesmedienanstalten 
sowie der Kommission zur Ermittlung der Konzentration im 
Medienbereich zusammen. Die Kartellbehörden tauschen 
mit den Landesmedienanstalten und der Kommission zur 
Ermittlung der Konzentration im Medienbereich gegen-
seitig Erkenntnisse aus, soweit dies für die Erfüllung ihrer 
jeweiligen Aufgaben erforderlich ist; mit den übrigen in 
Satz 1 genannten Behörden können sie entsprechend auf 
Anfrage Erkenntnisse austauschen. Dies gilt nicht 

1. für vertrauliche Informationen, insbesondere Betriebs- 
und Geschäftsgeheimnisse sowie

2. für Informationen, die nach § 50a oder nach Artikel 
12 der Verordnung (EG) Nr. 1/2003 erlangt worden sind.

Satz 2 und 3 Nummer 1 lassen die Regelungen des 
Wertpapiererwerbs- und Übernahmegesetzes sowie 
des Gesetzes über den Wertpapierhandel über die 
Zusammenarbeit mit anderen Behörden unberührt.

(3) Das Bundeskartellamt kann Angaben der an einem 
Zusammenschluss beteiligten Unternehmen, die ihm 
nach § 39 Absatz 3 gemacht worden sind, an andere 
Behörden übermitteln, soweit dies zur Verfolgung 
der in § 4 Absatz 1 Nummer 1 und § 5 Absatz 2 des 
Außenwirtschaftsgesetzes genannten Zwecke erforderlich 
ist. Bei Zusammenschlüssen mit gemeinschaftsweiter 
Bedeutung im Sinne des Artikels 1 Absatz 1 der Verordnung 
(EG) Nr. 139/2004 des Rates vom 20. Januar 2004 über die 
Kontrolle von Unternehmenszusammenschlüssen in ihrer 
jeweils geltenden Fassung steht dem Bundeskartellamt die 

Befugnis nach Satz 1 nur hinsichtlich solcher Angaben zu, 
welche von der Europäischen Kommission nach Artikel 
4 Absatz 3 dieser Verordnung veröffentlicht worden sind.

Kapitel 2 Bundeskartellamt

§ 51 Sitz, Organisation

(1) Das Bundeskartellamt ist eine selbstständige 
Bundesoberbehörde mit dem Sitz in Bonn. Es gehört zum 
Geschäftsbereich des Bundesministeriums für Wirtschaft 
und Energie.

(2) Die Entscheidungen des Bundeskartellamts werden 
von den Beschlussabteilungen getroffen, die nach 
Bestimmung des Bundesministeriums für Wirtschaft 
und Energie gebildet werden. Im Übrigen regelt der 
Präsident die Verteilung und den Gang der Geschäfte 
des Bundeskartellamts durch eine Geschäftsordnung; sie 
bedarf der Bestätigung durch das Bundesministerium für 
Wirtschaft und Energie.

(3) Die Beschlussabteilungen entscheiden in der Besetzung 
mit einem oder einer Vorsitzenden und zwei Beisitzenden.

(4) Vorsitzende und Beisitzende der Beschlussabteilungen 
müssen Beamte auf Lebenszeit sein und die Befähigung 
zum Richteramt oder zum höheren Verwaltungsdienst 
haben.

(5) Die Mitglieder des Bundeskartellamts dürfen weder 
ein Unternehmen innehaben oder leiten noch dürfen sie 
Mitglied des Vorstandes oder des Aufsichtsrates eines 
Unternehmens, eines Kartells oder einer Wirtschafts- oder 
Berufsvereinigung sein.

§ 52 Veröffentlichung allgemeiner Weisungen

Soweit das Bundesministerium für Wirtschaft und Energie 
dem Bundeskartellamt allgemeine Weisungen für den 
Erlass oder die Unterlassung von Verfügungen nach diesem 
Gesetz erteilt, sind diese Weisungen im Bundesanzeiger zu 
veröffentlichen.

§ 53 Tätigkeitsbericht und Monitoringberichte

(1) Das Bundeskartellamt veröffentlicht alle zwei Jahre 
einen Bericht über seine Tätigkeit sowie über die Lage und 
Entwicklung auf seinem Aufgabengebiet. In den Bericht 
sind die allgemeinen Weisungen des Bundesministeriums für 
Wirtschaft und Energie nach § 52 aufzunehmen. Es veröf-
fentlicht ferner fortlaufend seine Verwaltungsgrundsätze.

(2) Die Bundesregierung leitet den Bericht des 
Bundeskartellamts dem Bundestag unverzüglich mit ihrer 
Stellungnahme zu.

(3) Das Bundeskartellamt erstellt einen Bericht über 
seine Monitoringtätigkeit nach § 48 Absatz 3 Satz 1 im 
Einvernehmen mit der Bundesnetzagentur, soweit Aspekte 
der Regulierung der Leitungsnetze betroffen sind, und 
leitet ihn der Bundesnetzagentur zu. Das Bundeskartellamt 
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erstellt als Teil des Monitorings nach § 48 Absatz 3 Satz 
1 mindestens alle zwei Jahre einen Bericht über seine 
Monitoringergebnisse zu den Wettbewerbsverhältnissen 
im Bereich der Erzeugung elektrischer Energie. Das 
Bundeskartellamt kann den Bericht unabhängig von dem 
Monitoringbericht nach Satz 1 veröffentlichen.

(4) Das Bundeskartellamt kann der Öffentlichkeit auch 
fortlaufend über seine Tätigkeit sowie über die Lage und 
Entwicklung auf seinem Aufgabengebiet berichten.

(5) Das Bundeskartellamt soll jede Bußgeldentscheidung 
wegen eines Verstoßes gegen § 1 oder 19 bis 21 oder Artikel 
101 oder 102 des Vertrages über die Arbeitsweise der 
Europäischen Union spätestens nach Abschluss des behörd-
lichen Bußgeldverfahrens auf seiner Internetseite mitteilen. 
Die Mitteilung soll mindestens Folgendes enthalten: 

1. Angaben zu dem in der Bußgeldentscheidung fest-
gestellten Sachverhalt,

2. Angaben zu der Art des Verstoßes und dem Zeitraum, 
in dem der Verstoß begangen wurde,

3. Angaben zu den Unternehmen, die an dem Verstoß 
beteiligt waren,

4. Angaben zu den betroffenen Waren und Dienstleistungen,

5. den Hinweis, dass Personen, denen aus dem Verstoß 
ein Schaden entstanden ist, den Ersatz dieses Schadens 
verlangen können, sowie,

6. wenn die Bußgeldentscheidung bereits rechtskräftig ist, 
den Hinweis auf die Bindungswirkung von Entscheidungen 
einer Wettbewerbsbehörde nach § 33b.

Teil 3 Verfahren

Kapitel 1 Verwaltungssachen

Abschnitt 1 Verfahren vor den Kartellbehörden

§ 54 Einleitung des Verfahrens, Beteiligte

(1) Die Kartellbehörde leitet ein Verfahren von Amts wegen 
oder auf Antrag ein. Die Kartellbehörde kann auf entspre-
chendes Ersuchen zum Schutz eines Beschwerdeführers 
ein Verfahren von Amts wegen einleiten. Soweit sich 
nicht aus den besonderen Bestimmungen dieses Gesetzes 
Abweichungen ergeben, sind für das Verfahren die allge-
meinen Vorschriften der Verwaltungsverfahrensgesetze 
anzuwenden.

(2) An dem Verfahren vor der Kartellbehörde sind beteiligt, 

1. wer die Einleitung eines Verfahrens beantragt hat;

2 . Kar te l le , Unternehmen, W ir tschaf ts-  oder 
Berufsvereinigungen, gegen die sich das Verfahren richtet;

3. Personen und Personenvereinigungen, deren Interessen 
durch die Entscheidung erheblich berührt werden und die 
die Kartellbehörde auf ihren Antrag zu dem Verfahren 
beigeladen hat; Interessen der Verbraucherzentralen 
und anderer Verbraucherverbände, die mit öffentlichen 
Mitteln gefördert werden, werden auch dann erheblich 
berührt, wenn sich die Entscheidung auf eine Vielzahl 
von Verbrauchern auswirkt und dadurch die Interessen der 
Verbraucher insgesamt erheblich berührt werden;

4. in den Fällen des § 37 Absatz 1 Nummer 1 oder 3 auch 
der Veräußerer.

(3) An Verfahren vor obersten Landesbehörden ist auch 
das Bundeskartellamt beteiligt.

§ 55 Vorabentscheidung über Zuständigkeit

(1) Macht ein Beteiligter die örtliche oder sachliche 
Unzuständigkeit der Kartellbehörde geltend, so kann die 
Kartellbehörde über die Zuständigkeit vorab entscheiden. 
Die Verfügung kann selbständig mit der Beschwerde 
angefochten werden; die Beschwerde hat aufschiebende 
Wirkung.

(2) Hat ein Beteiligter die örtliche oder sachliche 
Unzuständigkeit der Kartellbehörde nicht geltend gemacht, 
so kann eine Beschwerde nicht darauf gestützt werden, 
dass die Kartellbehörde ihre Zuständigkeit zu Unrecht 
angenommen hat.

§ 56 Anhörung, mündliche Verhandlung

(1) Die Kartellbehörde hat den Beteiligten Gelegenheit zur 
Stellungnahme zu geben.

(2) Vertretern der von dem Verfahren berührten 
Wirtschaftskreise kann die Kartellbehörde in geeigneten 
Fällen Gelegenheit zur Stellungnahme geben.

(3) Auf Antrag eines Beteiligten oder von Amts wegen kann 
die Kartellbehörde eine öffentliche mündliche Verhandlung 
durchführen. Für die Verhandlung oder für einen Teil 
davon ist die Öffentlichkeit auszuschließen, wenn sie 
eine Gefährdung der öffentlichen Ordnung, insbesondere 
der Staatssicherheit, oder die Gefährdung eines wich-
tigen Geschäfts- oder Betriebsgeheimnisses besorgen 
lässt. In den Fällen des § 42 hat das Bundesministerium 
für Wirtschaft und Energie eine öffentliche mündliche 
Verhandlung durchzuführen; mit Einverständnis der 
Beteiligten kann ohne mündliche Verhandlung entschieden 
werden. In der öffentlichen mündlichen Verhandlung hat 
die Monopolkommission in den Fällen des § 42 das Recht, 
gehört zu werden und die Stellungnahme, die sie nach § 42 
Absatz 5 erstellt hat, zu erläutern.
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(4) Die §§ 45 und 46 des Verwaltungsverfahrensgesetzes 
sind anzuwenden.

§ 57 Ermittlungen, Beweiserhebung

(1) Die Kartellbehörde kann alle Ermittlungen führen und 
alle Beweise erheben, die erforderlich sind.

(2) Für den Beweis durch Augenschein, Zeugen und 
Sachverständige sind § 372 Absatz 1, §§ 376, 377, 378, 
380 bis 387, 390, 395 bis 397, 398 Absatz 1, §§ 401, 402, 
404, 404a, 406 bis 409, 411 bis 414 der Zivilprozessordnung 
sinngemäß anzuwenden; Haft darf nicht verhängt werden. 
Für die Entscheidung über die Beschwerde ist das 
Oberlandesgericht zuständig.

(3) Über die Zeugenaussage soll eine Niederschrift aufge-
nommen werden, die von dem ermittelnden Mitglied der 
Kartellbehörde und, wenn ein Urkundsbeamter zugezogen 
ist, auch von diesem zu unterschreiben ist. Die Niederschrift 
soll Ort und Tag der Verhandlung sowie die Namen der 
Mitwirkenden und Beteiligten ersehen lassen.

(4) Die Niederschrift ist dem Zeugen zur Genehmigung 
vorzulesen oder zur eigenen Durchsicht vorzulegen. Die 
erteilte Genehmigung ist zu vermerken und von dem 
Zeugen zu unterschreiben. Unterbleibt die Unterschrift, so 
ist der Grund hierfür anzugeben.(5) Bei der Vernehmung 
von Sachverständigen sind die Bestimmungen der Absätze 
3 und 4 entsprechend anzuwenden.

(6) Die Kartellbehörde kann das Amtsgericht um die 
Beeidigung von Zeugen ersuchen, wenn sie die Beeidigung 
zur Herbeiführung einer wahrheitsgemäßen Aussage für 
notwendig erachtet. Über die Beeidigung entscheidet das 
Gericht.

§ 58 Beschlagnahme

(1) Die Kartellbehörde kann Gegenstände, die als 
Beweismittel für die Ermittlung von Bedeutung sein 
können, beschlagnahmen. Die Beschlagnahme ist dem 
davon Betroffenen unverzüglich bekannt zu machen.

(2) Die Kartellbehörde soll binnen drei Tagen die gericht-
liche Bestätigung bei dem Amtsgericht, in dessen Bezirk 
sie ihren Sitz hat, beantragen, wenn bei der Beschlagnahme 
weder der davon Betroffene noch ein erwachsener 
Angehöriger anwesend war oder wenn der Betroffene und 
im Falle seiner Abwesenheit ein erwachsener Angehöriger 
des Betroffenen gegen die Beschlagnahme ausdrücklich 
Widerspruch erhoben hat.

(3) Der Betroffene kann gegen die Beschlagnahme jederzeit 
die richterliche Entscheidung nachsuchen. Hierüber ist er 
zu belehren. Über den Antrag entscheidet das nach Absatz 
2 zuständige Gericht.

(4) Gegen die richterliche Entscheidung ist die 
Beschwerde zulässig. Die §§ 306 bis 310 und 311a der 
Strafprozessordnung gelten entsprechend.

§ 59 Auskunftsverlangen

(1) Soweit es zur Erfüllung der in diesem Gesetz der 
Kartellbehörde übertragenen Aufgaben erforderlich ist, 
kann die Kartellbehörde bis zum Eintritt der Bestandskraft 
ihrer Entscheidung 

1. von Unternehmen und Vereinigungen von Unternehmen 
Auskunft über ihre wirtschaftlichen Verhältnisse sowie 
die Herausgabe von Unterlagen verlangen; dies umfasst 
auch allgemeine Marktstudien, die der Einschätzung oder 
Analyse der Wettbewerbsbedingungen oder der Marktlage 
dienen und sich im Besitz des Unternehmens oder der 
Unternehmensvereinigung befinden;

2. von Unternehmen und Vereinigungen von Unternehmen 
Auskunft über die wirtschaftlichen Verhältnisse von mit 
ihnen nach § 36 Absatz 2 verbundenen Unternehmen 
sowie die Herausgabe von Unterlagen dieser Unternehmen 
verlangen, soweit sie die Informationen zur Verfügung 
haben oder soweit sie auf Grund bestehender recht-
licher Verbindungen zur Beschaffung der verlangten 
Informationen über die verbundenen Unternehmen in der 
Lage sind;

3. bei Unternehmen und Vereinigungen von Unternehmen 
innerhalb der üblichen Geschäftszeiten die geschäftlichen 
Unterlagen einsehen und prüfen.

Gegenüber Wirtschafts- und Berufsvereinigungen gilt 
Satz 1 Nummer 1 und 3 entsprechend hinsichtlich ihrer 
Tätigkeit, Satzung, Beschlüsse sowie Anzahl und Namen 
der Mitglieder, für die die Beschlüsse bestimmt sind. 
Die Kartellbehörde kann vorgeben, in welcher Form die 
Angaben nach den Sätzen 1 und 2 zu erteilen sind; insbe-
sondere kann sie vorgeben, dass eine Internetplattform zur 
Eingabe der Angaben verwendet werden muss.

(2) Die Inhaber der Unternehmen und ihre Vertretung, 
bei juristischen Personen, Gesellschaften und nicht 
rechtsfähigen Vereinen die nach Gesetz oder Satzung 
zur Vertretung berufenen Personen sind verpflichtet, die 
verlangten Unterlagen herauszugeben, die verlangten 
Auskünfte zu erteilen, die geschäftlichen Unterlagen zur 
Einsichtnahme und Prüfung vorzulegen und die Prüfung 
dieser geschäftlichen Unterlagen sowie das Betreten von 
Geschäftsräumen und -grundstücken zu dulden.

(3) Personen, die von der Kartellbehörde mit der Vornahme 
von Prüfungen beauftragt werden, dürfen die Räume 
der Unternehmen und Vereinigungen von Unternehmen 
betreten. Das Grundrecht des Artikels 13 des Grundgesetzes 
wird insoweit eingeschränkt.

(4) Durchsuchungen können nur auf Anordnung des 
Amtsrichters, in dessen Bezirk die Kartellbehörde ihren 
Sitz hat, vorgenommen werden. Durchsuchungen sind 
zulässig, wenn zu vermuten ist, dass sich in den betreffenden 
Räumen Unterlagen befinden, die die Kartellbehörde nach 
Absatz 1 einsehen, prüfen oder herausverlangen darf. Das 
Grundrecht der Unverletzlichkeit der Wohnung (Artikel 13 
Absatz 1 des Grundgesetzes) wird insoweit eingeschränkt. 
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Auf die Anfechtung dieser Anordnung finden die §§ 306 
bis 310 und 311a der Strafprozessordnung entsprechende 
Anwendung. Bei Gefahr im Verzuge können die in Absatz 3 
bezeichneten Personen während der Geschäftszeit die erfor-
derlichen Durchsuchungen ohne richterliche Anordnung 
vornehmen. An Ort und Stelle ist eine Niederschrift über 
die Durchsuchung und ihr wesentliches Ergebnis aufzu-
nehmen, aus der sich, falls keine richterliche Anordnung 
ergangen ist, auch die Tatsachen ergeben, die zur Annahme 
einer Gefahr im Verzuge geführt haben.

(5) Für die zur Auskunft verpflichtete Person gilt § 55 der 
Strafprozessordung entsprechend.

(6) Das Bundesministerium für Wirtschaft und Energie 
oder die oberste Landesbehörde fordern die Auskunft durch 
schriftliche Einzelverfügung, das Bundeskartellamt fordert 
sie durch Beschluss an. Darin sind die Rechtsgrundlage, 
der Gegenstand und der Zweck des Auskunftsverlangens 
anzugeben und eine angemessene Frist zur Erteilung der 
Auskunft zu bestimmen.

(7) Das Bundesministerium für Wirtschaft und Energie 
oder die oberste Landesbehörde ordnen die Prüfung durch 
schriftliche Einzelverfügung, das Bundeskartellamt ordnet 
sie durch Beschluss mit Zustimmung des Präsidenten 
an. In der Anordnung sind Zeitpunkt, Rechtsgrundlage, 
Gegenstand und Zweck der Prüfung anzugeben.

Fußnote

§ 59 Abs. 5 Kursivdruck: Neufassung weicht von letzter 
konstitutiver Fassung ab

§ 60 Einstweilige Anordnungen

Die Kartellbehörde kann bis zur endgültigen Entscheidung 
über 

1. eine Verfügung nach § 31b Absatz 3, § 40 Absatz 2, § 41 
Absatz 3 oder einen Widerruf oder eine Änderung einer 
Freigabe nach § 40 Absatz 3a,

2. eine Erlaubnis nach § 42 Absatz 1, ihren Widerruf oder 
ihre Änderung nach § 42 Absatz 2 Satz 2,

3. eine Verfügung nach § 26 Absatz 4, § 30 Absatz 3 oder 
§ 34 Absatz 1

einstweilige Anordnungen zur Regelung eines einstweiligen 
Zustandes treffen.

§ 61 Verfahrensabschluss, Begründung der Verfügung, 
Zustellung

(1)  Ver fügungen der  Kar te l lbehörde  s ind  zu 
begründen und mit einer Belehrung über das zulässige 
Rechtsmittel den Beteiligten nach den Vorschriften 
des Verwaltungszustellungsgesetzes zuzustellen. § 5 
Absatz 4 des Verwaltungszustellungsgesetzes und § 178 
Absatz 1 Nummer 2 der Zivilprozessordnung sind auf 
Unternehmen und Vereinigungen von Unternehmen sowie 

auf Auftraggeber im Sinn von § 98 entsprechend anzu-
wenden. Verfügungen, die gegenüber einem Unternehmen 
mit Sitz außerhalb des Geltungsbereichs dieses Gesetzes 
ergehen, stellt die Kartellbehörde der im Inland ansässigen 
Person zu, die das Unternehmen dem Bundeskartellamt 
als zustellungsbevollmächtigt benannt hat. Hat das 
Unternehmen keine zustellungsbevollmächtigte Person 
benannt, so stellt die Kartellbehörde die Verfügungen durch 
Bekanntmachung im Bundesanzeiger zu.

(2) Soweit ein Verfahren nicht mit einer Verfügung abge-
schlossen wird, die den Beteiligten nach Absatz 1 zugestellt 
wird, ist seine Beendigung den Beteiligten schriftlich oder 
elektronisch mitzuteilen.

§ 62 Bekanntmachung von Verfügungen

Verfügungen der Kartellbehörde nach § 30 Absatz 3, § 31b 
Absatz 3, §§ 32 bis 32b und 32d sind im Bundesanzeiger 
bekannt zu machen. Entscheidungen nach § 32c können 
von der Kartellbehörde bekannt gemacht werden.

Abschnitt 2 Beschwerde

§ 63 Zulässigkeit, Zuständigkeit

(1) Gegen Verfügungen der Kartellbehörde ist die 
Beschwerde zulässig. Sie kann auch auf neue Tatsachen 
und Beweismittel gestützt werden.

(2) Die Beschwerde steht den am Verfahren vor der 
Kartellbehörde Beteiligten (§ 54 Absatz 2 und 3) zu. 
Gegen eine Verfügung, durch die eine Erlaubnis nach § 
42 erteilt wird, steht die Beschwerde einem Dritten nur 
zu, wenn er geltend macht, durch die Verfügung in seinen 
Rechten verletzt zu sein.

(3) Die Beschwerde ist auch gegen die Unterlassung einer 
beantragten Verfügung der Kartellbehörde zulässig, auf 
deren Vornahme der Antragsteller ein Recht zu haben 
behauptet. Als Unterlassung gilt es auch, wenn die 
Kartellbehörde den Antrag auf Vornahme der Verfügung 
ohne zureichenden Grund in angemessener Frist nicht 
beschieden hat. Die Unterlassung ist dann einer Ablehnung 
gleichzuachten.

(4) Über die Beschwerde entscheidet das für den Sitz der 
Kartellbehörde zuständige Oberlandesgericht, in den Fällen 
der §§ 35 bis 42 das für den Sitz des Bundeskartellamts 
zuständige Oberlandesgericht, und zwar auch dann, 
wenn sich die Beschwerde gegen eine Verfügung des 
Bundesministeriums für Wirtschaft und Energie richtet. 
§ 36 der Zivilprozessordnung gilt entsprechend. Für 
Streitigkeiten über Entscheidungen des Bundeskartellamts, 
die die freiwillige Vereinigung von Krankenkassen nach § 
172a des Fünften Buches Sozialgesetzbuch betreffen, gilt 
§ 202 Satz 3 des Sozialgerichtsgesetzes.
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§ 64 Aufschiebende Wirkung

(1) Die Beschwerde hat aufschiebende Wirkung, soweit 
durch die angefochtene Verfügung 

1. (weggefallen)

2. eine Verfügung nach § 26 Absatz 4, § 30 Absatz 3, § 
31b Absatz 3, § 32 Absatz 2a Satz 1 oder § 34 Absatz 1 
getroffen oder

3. eine Erlaubnis nach § 42 Absatz 2 Satz 2 widerrufen 
oder geändert wird.

(2) Wird eine Verfügung, durch die eine einstweilige 
Anordnung nach § 60 getroffen wurde, angefochten, so 
kann das Beschwerdegericht anordnen, dass die angefoch-
tene Verfügung ganz oder teilweise erst nach Abschluss des 
Beschwerdeverfahrens oder nach Leistung einer Sicherheit 
in Kraft tritt. Die Anordnung kann jederzeit aufgehoben 
oder geändert werden.

(3) § 60 gilt entsprechend für das Verfahren vor dem 
Beschwerdegericht. Dies gilt nicht für die Fälle des § 65. 

§ 65 Anordnung der sofortigen Vollziehung

(1) Die Kartellbehörde kann in den Fällen des § 64 Absatz 
1 die sofortige Vollziehung der Verfügung anordnen, wenn 
dies im öffentlichen Interesse oder im überwiegenden 
Interesse eines Beteiligten geboten ist.

(2) Die Anordnung nach Absatz 1 kann bereits vor der 
Einreichung der Beschwerde getroffen werden.

(3) Auf Antrag kann das Beschwerdegericht die aufschie-
bende Wirkung ganz oder teilweise wiederherstellen, wenn 

1. die Voraussetzungen für die Anordnung nach Absatz 
1 nicht vorgelegen haben oder nicht mehr vorliegen oder

2. ernstliche Zweifel an der Rechtmäßigkeit der angefoch-
tenen Verfügung bestehen oder

3. die Vollziehung für den Betroffenen eine unbillige, nicht 
durch überwiegende öffentliche Interessen gebotene Härte 
zur Folge hätte.

In den Fällen, in denen die Beschwerde keine aufschie-
bende Wirkung hat, kann die Kartellbehörde die 
Vollziehung aussetzen; die Aussetzung soll erfolgen, wenn 
die Voraussetzungen des Satzes 1 Nummer 3 vorliegen. 
Das Beschwerdegericht kann auf Antrag die aufschie-
bende Wirkung ganz oder teilweise anordnen, wenn die 
Voraussetzungen des Satzes 1 Nummer 2 oder 3 vorliegen. 
Hat ein Dritter Beschwerde gegen eine Verfügung nach § 
40 Absatz 2 eingelegt, ist der Antrag des Dritten auf Erlass 
einer Anordnung nach Satz 3 nur zulässig, wenn dieser 
geltend macht, durch die Verfügung in seinen Rechten 
verletzt zu sein.

(4) Der Antrag nach Absatz 3 Satz 1 oder 3 ist schon 
vor Einreichung der Beschwerde zulässig. Die Tatsachen, 
auf die der Antrag gestützt wird, sind vom Antragsteller 
glaubhaft zu machen. Ist die Verfügung im Zeitpunkt 
der Entscheidung schon vollzogen, kann das Gericht 
auch die Aufhebung der Vollziehung anordnen. Die 
Wiederherstellung und die Anordnung der aufschiebenden 
Wirkung können von der Leistung einer Sicherheit oder 
von anderen Auflagen abhängig gemacht werden. Sie 
können auch befristet werden.

(5) Beschlüsse über Anträge nach Absatz 3 können jederzeit 
geändert oder aufgehoben werden.

§ 66 Frist und Form

(1) Die Beschwerde ist binnen einer Frist von einem Monat 
bei der Kartellbehörde, deren Verfügung angefochten 
wird, schriftlich einzureichen. Die Frist beginnt mit der 
Zustellung der Verfügung der Kartellbehörde. Wird in 
den Fällen des § 36 Absatz 1 Antrag auf Erteilung einer 
Erlaubnis nach § 42 gestellt, so beginnt die Frist für die 
Beschwerde gegen die Verfügung des Bundeskartellamts mit 
der Zustellung der Verfügung des Bundesministeriums für 
Wirtschaft und Energie. Es genügt, wenn die Beschwerde 
innerhalb der Frist bei dem Beschwerdegericht eingeht.

(2) Ergeht auf einen Antrag keine Verfügung (§ 63 Absatz 
3 Satz 2), so ist die Beschwerde an keine Frist gebunden.

(3) Die Beschwerde ist innerhalb von zwei Monaten nach 
Zustellung der angefochtenen Verfügung zu begründen. 
Im Fall des Absatzes 1 Satz 3 beginnt die Frist mit der 
Zustellung der Verfügung des Bundesministeriums für 
Wirtschaft und Energie. Wird diese Verfügung ange-
fochten, beginnt die Frist zu dem Zeitpunkt, zu dem die 
Untersagung unanfechtbar wird. Im Fall des Absatzes 
2 beträgt die Frist einen Monat; sie beginnt mit der 
Einlegung der Beschwerde. Die Frist kann auf Antrag 
von dem oder der Vorsitzenden des Beschwerdegerichts 
verlängert werden.

(4) Die Beschwerdebegründung muss enthalten 

1. die Erklärung, inwieweit die Verfügung angefochten und 
ihre Abänderung oder Aufhebung beantragt wird,

2. die Angabe der Tatsachen und Beweismittel, auf die sich 
die Beschwerde stützt.

(5) Die Beschwerdeschrift und die Beschwerdebegründung 
müssen durch einen Rechtsanwalt unterzeichnet sein; dies 
gilt nicht für Beschwerden der Kartellbehörden.

§ 67 Beteiligte am Beschwerdeverfahren

(1) An dem Verfahren vor dem Beschwerdegericht sind 
beteiligt 

1. der Beschwerdeführer,

2. die Kartellbehörde, deren Verfügung angefochten wird,
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3. Personen und Personenvereinigungen, deren Interessen 
durch die Entscheidung erheblich berührt werden und die 
die Kartellbehörde auf ihren Antrag zu dem Verfahren 
beigeladen hat.

(2) Richtet sich die Beschwerde gegen eine Verfügung einer 
obersten Landesbehörde, ist auch das Bundeskartellamt an 
dem Verfahren beteiligt.

§ 68 Anwaltszwang

Vor dem Beschwerdegericht müssen die Beteiligten sich 
durch einen Rechtsanwalt als Bevollmächtigten vertreten 
lassen. Die Kartellbehörde kann sich durch ein Mitglied 
der Behörde vertreten lassen.

§ 69 Mündliche Verhandlung

(1) Das Beschwerdegericht entscheidet über die Beschwerde 
auf Grund mündlicher Verhandlung; mit Einverständnis der 
Beteiligten kann ohne mündliche Verhandlung entschieden 
werden.

(2) Sind die Beteiligten in dem Verhandlungstermin trotz 
rechtzeitiger Benachrichtigung nicht erschienen oder 
gehörig vertreten, so kann gleichwohl in der Sache verhan-
delt und entschieden werden.

§ 70 Untersuchungsgrundsatz

(1) Das Beschwerdegericht erforscht den Sachverhalt von 
Amts wegen.

(2) Der oder die Vorsitzende hat darauf hinzuwirken, dass 
Formfehler beseitigt, unklare Anträge erläutert, sachdien-
liche Anträge gestellt, ungenügende tatsächliche Angaben 
ergänzt, ferner alle für die Feststellung und Beurteilung des 
Sachverhalts wesentlichen Erklärungen abgegeben werden.

(3) Das Beschwerdegericht kann den Beteiligten aufgeben, 
sich innerhalb einer zu bestimmenden Frist über aufklä-
rungsbedürftige Punkte zu äußern, Beweismittel zu 
bezeichnen und in ihren Händen befindliche Urkunden 
sowie andere Beweismittel vorzulegen. Bei Versäumung 
der Frist kann nach Lage der Sache ohne Berücksichtigung 
der nicht beigebrachten Beweismittel entschieden werden.

(4) Wird die Anforderung nach § 59 Absatz 6 oder die 
Anordnung nach § 59 Absatz 7 mit der Beschwerde 
angefochten, hat die Kartellbehörde die tatsächlichen 
Anhaltspunkte glaubhaft zu machen. § 294 Absatz 1 
der Zivilprozessordnung findet Anwendung. Eine 
Glaubhaftmachung ist nicht erforderlich, soweit § 20 
voraussetzt, dass kleine oder mittlere Unternehmen von 
Unternehmen in der Weise abhängig sind, dass ausrei-
chende und zumutbare Ausweichmöglichkeiten nicht 
bestehen.

§ 71 Beschwerdeentscheidung

(1) Das Beschwerdegericht entscheidet durch Beschluss 
nach seiner freien, aus dem Gesamtergebnis des Verfahrens 

gewonnenen Überzeugung. Der Beschluss darf nur auf 
Tatsachen und Beweismittel gestützt werden, zu denen die 
Beteiligten sich äußern konnten. Das Beschwerdegericht 
kann hiervon abweichen, soweit Beigeladenen aus wichtigen 
Gründen, insbesondere zur Wahrung von Betriebs- oder 
Geschäftsgeheimnissen, Akteneinsicht nicht gewährt und 
der Akteninhalt aus diesen Gründen auch nicht vorgetragen 
worden ist. Dies gilt nicht für solche Beigeladene, die an 
dem streitigen Rechtsverhältnis derart beteiligt sind, dass 
die Entscheidung auch ihnen gegenüber nur einheitlich 
ergehen kann.

(2) Hält das Beschwerdegericht die Verfügung der 
Kartellbehörde für unzulässig oder unbegründet, so 
hebt es sie auf. Hat sich die Verfügung vorher durch 
Zurücknahme oder auf andere Weise erledigt, so spricht 
das Beschwerdegericht auf Antrag aus, dass die Verfügung 
der Kartellbehörde unzulässig oder unbegründet gewesen 
ist, wenn der Beschwerdeführer ein berechtigtes Interesse 
an dieser Feststellung hat.

(3) Hat sich eine Verfügung nach den §§ 32 bis 32b oder 
§ 32d wegen nachträglicher Änderung der tatsächlichen 
Verhältnisse oder auf andere Weise erledigt, so spricht das 
Beschwerdegericht auf Antrag aus, ob, in welchem Umfang 
und bis zu welchem Zeitpunkt die Verfügung begründet 
gewesen ist.

(4) Hält das Beschwerdegericht die Ablehnung oder 
Unterlassung der Verfügung für unzulässig oder unbe-
gründet, so spricht es die Verpflichtung der Kartellbehörde 
aus, die beantragte Verfügung vorzunehmen.

(5) Die Verfügung ist auch dann unzulässig oder unbe-
gründet, wenn die Kartellbehörde von ihrem Ermessen 
fehlsamen Gebrauch gemacht hat, insbesondere wenn sie 
die gesetzlichen Grenzen des Ermessens überschritten 
oder durch die Ermessensentscheidung Sinn und Zweck 
dieses Gesetzes verletzt hat. Die Würdigung der gesamt-
wirtschaftlichen Lage und Entwicklung ist hierbei der 
Nachprüfung des Gerichts entzogen.

(6) Der Beschluss ist zu begründen und mit einer 
Rechtsmittelbelehrung den Beteiligten zuzustellen.

§ 71a Abhilfe bei Verletzung des Anspruchs auf rechtliches 
Gehör

(1) Auf die Rüge eines durch eine gerichtliche Entscheidung 
beschwerten Beteiligten ist das Verfahren fortzuführen, 
wenn 

1. ein Rechtsmittel oder ein anderer Rechtsbehelf gegen 
die Entscheidung nicht gegeben ist und

2. das Gericht den Anspruch dieses Beteiligten auf rechtli-
ches Gehör in entscheidungserheblicher Weise verletzt hat.

Gegen eine der Endentscheidung vorausgehende 
Entscheidung findet die Rüge nicht statt.
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(2) Die Rüge ist innerhalb von zwei Wochen nach Kenntnis 
von der Verletzung des rechtlichen Gehörs zu erheben; der 
Zeitpunkt der Kenntniserlangung ist glaubhaft zu machen. 
Nach Ablauf eines Jahres seit Bekanntgabe der angegrif-
fenen Entscheidung kann die Rüge nicht mehr erhoben 
werden. Formlos mitgeteilte Entscheidungen gelten mit 
dem dritten Tage nach Aufgabe zur Post als bekannt 
gegeben. Die Rüge ist schriftlich oder zur Niederschrift 
des Urkundsbeamten der Geschäftsstelle bei dem Gericht 
zu erheben, dessen Entscheidung angegriffen wird. Die 
Rüge muss die angegriffene Entscheidung bezeichnen und 
das Vorliegen der in Absatz 1 Satz 1 Nummer 2 genannten 
Voraussetzungen darlegen.

(3) Den übrigen Beteiligten ist, soweit erforderlich, 
Gelegenheit zur Stellungnahme zu geben.

(4) Ist die Rüge nicht statthaft oder nicht in der gesetz-
lichen Form oder Frist erhoben, so ist sie als unzulässig zu 
verwerfen. Ist die Rüge unbegründet, weist das Gericht sie 
zurück. Die Entscheidung ergeht durch unanfechtbaren 
Beschluss. Der Beschluss soll kurz begründet werden.

(5) Ist die Rüge begründet, so hilft ihr das Gericht ab, 
indem es das Verfahren fortführt, soweit dies aufgrund der 
Rüge geboten ist. Das Verfahren wird in die Lage zurück-
versetzt, in der es sich vor dem Schluss der mündlichen 
Verhandlung befand. Im schriftlichen Verfahren tritt an 
die Stelle des Schlusses der mündlichen Verhandlung der 
Zeitpunkt, bis zu dem Schriftsätze eingereicht werden 
können. Für den Ausspruch des Gerichts ist § 343 der 
Zivilprozessordnung anzuwenden.

(6) § 149 Absatz 1 Satz 2 der Verwaltungsgerichtsordnung 
ist entsprechend anzuwenden.

§ 72 Akteneinsicht

(1) Die in § 67 Absatz 1 Nummer 1 und 2 und Absatz 2 
bezeichneten Beteiligten können die Akten des Gerichts 
einsehen und sich durch die Geschäftsstelle auf ihre Kosten 
Ausfertigungen, Auszüge und Abschriften erteilen lassen. 
§ 299 Absatz 3 der Zivilprozessordnung gilt entsprechend.

(2) Einsicht in Vorakten, Beiakten, Gutachten und 
Auskünfte ist nur mit Zustimmung der Stellen zulässig, 
denen die Akten gehören oder die die Äußerung einge-
holt haben. Die Kartellbehörde hat die Zustimmung zur 
Einsicht in die ihr gehörigen Unterlagen zu versagen, 
soweit dies aus wichtigen Gründen, insbesondere zur 
Wahrung von Betriebs- oder Geschäftsgeheimnissen, 
geboten ist. Wird die Einsicht abgelehnt oder ist sie unzu-
lässig, dürfen diese Unterlagen der Entscheidung nur 
insoweit zugrunde gelegt werden, als ihr Inhalt vorgetragen 
worden ist. Das Beschwerdegericht kann die Offenlegung 
von Tatsachen oder Beweismitteln, deren Geheimhaltung 
aus wichtigen Gründen, insbesondere zur Wahrung von 
Betriebs- oder Geschäftsgeheimnissen, verlangt wird, 
nach Anhörung des von der Offenlegung Betroffenen 
durch Beschluss anordnen, soweit es für die Entscheidung 
auf diese Tatsachen oder Beweismittel ankommt, andere 
Möglichkeiten der Sachaufklärung nicht bestehen und nach 

Abwägung aller Umstände des Einzelfalles die Bedeutung 
der Sache für die Sicherung des Wettbewerbs das Interesse 
des Betroffenen an der Geheimhaltung überwiegt. Der 
Beschluss ist zu begründen. In dem Verfahren nach Satz 4 
muss sich der Betroffene nicht anwaltlich vertreten lassen.

(3) Den in § 67 Absatz 1 Nummer 3 bezeichneten 
Beteiligten kann das Beschwerdegericht nach Anhörung 
des Verfügungsberechtigten Akteneinsicht in gleichem 
Umfang gewähren.

§  7 3  G e l t u n g  v o n  Vo r s c h r i f t e n  d e s 
G e r i c h t s v e r f a s s u n g s g e s e t z e s  u n d  d e r 
Zivilprozessordnung 

Für Verfahren vor dem Beschwerdegericht gelten, soweit 
nichts anderes bestimmt ist, entsprechend 

1 . d ie  Vorschr i f t en  der  §§  169  b i s  201  des 
Gerichtsverfassungsgesetzes über Öffentlichkeit, 
Sitzungspolizei, Gerichtssprache, Beratung und 
Abstimmung sowie über den Rechtsschutz bei überlangen 
Gerichtsverfahren;

2. die Vorschriften der Zivilprozessordnung über 
Ausschließung und Ablehnung eines Richters, über 
Prozessbevollmächtigte und Beistände, über die Zustellung 
von Amts wegen, über Ladungen, Termine und Fristen, 
über die Anordnung des persönlichen Erscheinens der 
Parteien, über die Verbindung mehrerer Prozesse, über die 
Erledigung des Zeugen- und Sachverständigenbeweises 
sowie über die sonstigen Arten des Beweisverfahrens, 
über die Wiedereinsetzung in den vorigen Stand gegen 
die Versäumung einer Frist sowie über den elektronischen 
Rechtsverkehr.

Abschnitt 3 Rechtsbeschwerde

§ 74 Zulassung, absolute Rechtsbeschwerdegründe

(1) Gegen Beschlüsse der Oberlandesgerichte findet die 
Rechtsbeschwerde an den Bundesgerichtshof statt, wenn das 
Oberlandesgericht die Rechtsbeschwerde zugelassen hat. 
Für Beschlüsse des Landessozialgerichts in Streitigkeiten, 
die die freiwillige Vereinigung von Krankenkassen nach § 
172a des Fünften Buches Sozialgesetzbuch betreffen, gilt 
§ 202 Satz 3 des Sozialgerichtsgesetzes.

(2) Die Rechtsbeschwerde ist zuzulassen, wenn 

1. eine Rechtsfrage von grundsätzlicher Bedeutung zu 
entscheiden ist oder

2. die Fortbildung des Rechts oder die Sicherung einer 
einheitlichen Rechtsprechung eine Entscheidung des 
Bundesgerichtshofs erfordert.

(3) Über die Zulassung oder Nichtzulassung der 
Rechtsbeschwerde ist in der Entscheidung des 
Oberlandesgerichts zu befinden. Die Nichtzulassung ist 
zu begründen.
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(4) Einer Zulassung zur Einlegung der Rechtsbeschwerde 
gegen Entscheidungen des Beschwerdegerichts bedarf es 
nicht, wenn einer der folgenden Mängel des Verfahrens 
vorliegt und gerügt wird: 

1. wenn das beschließende Gericht nicht vorschriftsmäßig 
besetzt war,

2. wenn bei der Entscheidung ein Richter mitgewirkt hat, 
der von der Ausübung des Richteramtes kraft Gesetzes 
ausgeschlossen oder wegen Besorgnis der Befangenheit mit 
Erfolg abgelehnt war,

3. wenn einem Beteiligten das rechtliche Gehör versagt war,

4. wenn ein Beteiligter im Verfahren nicht nach Vorschrift 
des Gesetzes vertreten war, sofern er nicht der Führung des 
Verfahrens ausdrücklich oder stillschweigend zugestimmt 
hat,

5. wenn die Entscheidung auf Grund einer mündlichen 
Verhandlung ergangen ist, bei der die Vorschriften über 
die Öffentlichkeit des Verfahrens verletzt worden sind, oder

6. wenn die Entscheidung nicht mit Gründen versehen ist.

§ 75 Nichtzulassungsbeschwerde

(1) Die Nichtzulassung der Rechtsbeschwerde kann selb-
ständig durch Nichtzulassungsbeschwerde angefochten 
werden.

(2) Über die Nichtzulassungsbeschwerde entscheidet der 
Bundesgerichtshof durch Beschluss, der zu begründen ist. 
Der Beschluss kann ohne mündliche Verhandlung ergehen.

(3) Die Nichtzulassungsbeschwerde ist binnen einer Frist 
von einem Monat schriftlich bei dem Oberlandesgericht 
einzulegen. Die Frist beginnt mit der Zustellung der ange-
fochtenen Entscheidung.

(4) Für die Nichtzulassungsbeschwerde gelten § 64 Absatz 
1 und 2, § 66 Absatz 3, 4 Nummer 1 und Absatz 5, §§ 67, 
68, 72 und 73 Nummer 2 dieses Gesetzes sowie die §§ 192 
bis 201 des Gerichtsverfassungsgesetzes über die Beratung 
und Abstimmung sowie über den Rechtsschutz bei über-
langen Gerichtsverfahren entsprechend. Für den Erlass 
einstweiliger Anordnungen ist das Beschwerdegericht 
zuständig.

(5) Wird die Rechtsbeschwerde nicht zugelassen, so wird die 
Entscheidung des Oberlandesgerichts mit der Zustellung 
des Beschlusses des Bundesgerichtshofs rechtskräftig. 
Wird die Rechtsbeschwerde zugelassen, so beginnt mit 
der Zustellung des Beschlusses des Bundesgerichtshofs der 
Lauf der Beschwerdefrist.

§ 76 Beschwerdeberechtigte, Form und Frist

(1) Die Rechtsbeschwerde steht der Kartellbehörde sowie 
den am Beschwerdeverfahren Beteiligten zu.

(2) Die Rechtsbeschwerde kann nur darauf gestützt werden, 
dass die Entscheidung auf einer Verletzung des Rechts 
beruht; die §§ 546, 547 der Zivilprozessordnung gelten 
entsprechend. Die Rechtsbeschwerde kann nicht darauf 
gestützt werden, dass die Kartellbehörde unter Verletzung 
des § 48 ihre Zuständigkeit zu Unrecht angenommen hat.

(3) Die Rechtsbeschwerde ist binnen einer Frist von einem 
Monat schriftlich bei dem Oberlandesgericht einzulegen. 
Die Frist beginnt mit der Zustellung der angefochtenen 
Entscheidung.

(4) Der Bundesgerichtshof ist an die in der angefochtenen 
Entscheidung getroffenen tatsächlichen Feststellungen 
gebunden, außer wenn in Bezug auf diese Feststellungen 
zulässige und begründete Rechtsbeschwerdegründe vorge-
bracht sind.

(5) Für die Rechtsbeschwerde gelten im Übrigen § 64 
Absatz 1 und 2, § 66 Absatz 3, 4 Nummer 1 und Absatz 5, 
§§ 67 bis 69, 71 bis 73 entsprechend. Für den Erlass einst-
weiliger Anordnungen ist das Beschwerdegericht zuständig.

Abschnitt 4 Gemeinsame Bestimmungen

§ 77 Beteiligtenfähigkeit

Fähig, am Verfahren vor der Kartellbehörde, am 
Beschwerdeverfahren und am Rechtsbeschwerdeverfahren 
beteiligt zu sein, sind außer natürlichen und juristischen 
Personen auch nichtrechtsfähige Personenvereinigungen.

§ 78 Kostentragung und -festsetzung

Im Beschwerdeverfahren und im Rechtsbeschwerdeverfahren 
kann das Gericht anordnen, dass die Kosten, die zur 
zweckentsprechenden Erledigung der Angelegenheit 
notwendig waren, von einem Beteiligten ganz oder teil-
weise zu erstatten sind, wenn dies der Billigkeit entspricht. 
Hat ein Beteiligter Kosten durch ein unbegründetes 
Rechtsmittel oder durch grobes Verschulden veranlasst, 
so sind ihm die Kosten aufzuerlegen. Im Übrigen gelten 
die Vorschriften der Zivilprozessordnung über das 
Kostenfestsetzungsverfahren und die Zwangsvollstreckung 
aus Kostenfestsetzungsbeschlüssen entsprechend.

§ 79 Rechtsverordnungen

Das Nähere über das Verfahren vor der Kartellbehörde 
bestimmt die Bundesregierung durch Rechtsverordnung, 
die der Zustimmung des Bundesrates bedarf.

§ 80 Gebührenpflichtige Handlungen

(1) Im Verfahren vor der Kartellbehörde werden 
Kosten (Gebühren und Auslagen) zur Deckung des 
Verwaltungsaufwandes erhoben. Gebührenpflichtig sind 
(gebührenpflichtige Handlungen) 

1. Anmeldungen nach § 31a Absatz 1 und § 39 Absatz 
1; bei von der Europäischen Kommission an das 
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Bundeskartellamt verwiesenen Zusammenschlüssen stehen 
der Verweisungsantrag an die Europäische Kommission 
oder die Anmeldung bei der Europäischen Kommission 
der Anmeldung nach § 39 Absatz 1 gleich;

2. Amtshandlungen auf Grund der §§ 26, 30 Absatz 3, 
§ 31b Absatz 1 und 3, §§ 32 bis 32d, § 34 – auch in 
Verbindung mit den §§ 50 bis 50b –, §§ 36, 39, 40, 41, 
42 und 60;

3. Einstellungen des Entflechtungsverfahrens nach § 41 
Absatz 3;

4. Erteilung von beglaubigten Abschriften aus den Akten 
der Kartellbehörde;

5. Gewährung von Einsicht in kartellbehördliche Akten 
oder die Erteilung von Auskünften daraus nach § 406e 
oder 475 der Strafprozessordnung.

Daneben werden als  Auslagen die Kosten der 
Veröffentlichungen, der öffentlichen Bekanntmachungen 
und von weiteren Ausfertigungen, Kopien und 
Auszügen sowie die in entsprechender Anwendung 
des Justizvergütungs- und -entschädigungsgesetzes zu 
zahlenden Beträge erhoben. Auf die Gebühr für die 
Freigabe oder Untersagung eines Zusammenschlusses 
nach § 36 Absatz 1 sind die Gebühren für die Anmeldung 
eines Zusammenschlusses nach § 39 Absatz 1 anzurechnen.

(2) Die Höhe der Gebühren bestimmt sich nach dem 
personellen und sachlichen Aufwand der Kartellbehörde 
unter Berücksichtigung der wirtschaftlichen Bedeutung, 
die der Gegenstand der gebührenpflichtigen Handlung 
hat. Die Gebührensätze dürfen jedoch nicht übersteigen 

1. 50 000 Euro in den Fällen der §§ 36, 39, 40, 41 Absatz 
3 und 4 und § 42;

2. 25 000 Euro in den Fällen des § 31b Absatz 3, der §§ 32 
und 32b Absatz 1 sowie der §§ 32c, 32d, 34 und 41 Absatz 
2 Satz 1 und 2;

3. 5 000 Euro in den Fällen der Gewährung von Einsicht in 
kartellbehördliche Akten oder die Erteilung von Auskünften 
daraus nach § 406e oder 475 der Strafprozessordnung;

4. 5 000 Euro in den Fällen von § 26 Absatz 1 und 2, § 30 
Absatz 3, § 31a Absatz 1 und § 31b Absatz 1;

5. 17,50 Euro für die Erteilung beglaubigter Abschriften 
(Absatz 1 Satz 2 Nummer 4);

6. 

a) in den Fällen des § 40 Absatz 3a auch in Verbindung mit 
§ 41 Absatz 2 Satz 3 und § 42 Absatz 2 Satz 2 den Betrag 
für die Freigabe, Befreiung oder Erlaubnis,

b) 250 Euro für Verfügungen in Bezug auf Vereinbarungen 
oder Beschlüsse der in § 28 Absatz 1 bezeichneten Art,

c)im Falle des § 26 Absatz 4 den Betrag für die Entscheidung 
nach § 26 Absatz 1 (Nummer 4),

d) in den Fällen der §§ 32a und 60 ein Fünftel der Gebühr 
in der Hauptsache.

Ist der personelle oder sachliche Aufwand der Kartellbehörde 
unter Berücksichtigung des wirtschaftlichen Werts der 
gebührenpflichtigen Handlung im Einzelfall außerge-
wöhnlich hoch, kann die Gebühr bis auf das Doppelte 
erhöht werden. Aus Gründen der Billigkeit kann die unter 
Berücksichtigung der Sätze 1 bis 3 ermittelte Gebühr bis 
auf ein Zehntel ermäßigt werden.

(3)  Zur  Abge l tung  mehr facher  g le i char t iger 
Amtshandlungen oder gleichartiger Anmeldungen desselben 
Gebührenschuldners können Pauschgebührensätze, die den 
geringen Umfang des Verwaltungsaufwandes berück-
sichtigen, vorgesehen werden.

(4) Gebühren dürfen nicht erhoben werden 

1. für mündliche und schriftliche Auskünfte und 
Anregungen;

2. wenn sie bei richtiger Behandlung der Sache nicht 
entstanden wären;

3. in den Fällen des § 42, wenn die vorangegangene 
Verfügung des Bundeskartellamts nach § 36 Absatz 1 
oder § 41 Absatz 3 aufgehoben worden ist.

Nummer 1 findet keine Anwendung, soweit Auskünfte aus 
einer kartellbehördlichen Akte nach § 406e oder 475 der 
Strafprozessordnung erteilt werden.

(5) Wird ein Antrag zurückgenommen, bevor darüber 
entschieden ist, so ist die Hälfte der Gebühr zu entrichten. 
Das Gleiche gilt, wenn eine Anmeldung innerhalb von drei 
Monaten nach Eingang bei der Kartellbehörde zurück-
genommen wird.

(6) Kostenschuldner ist 

1. in den Fällen des Absatzes 1 Satz 2 Nummer 1, wer eine 
Anmeldung oder einen Verweisungsantrag eingereicht hat;

2. in den Fällen des Absatzes 1 Satz 2 Nummer 2, wer 
durch einen Antrag oder eine Anmeldung die Tätigkeit 
der Kartellbehörde veranlasst hat, oder derjenige, gegen den 
eine Verfügung der Kartellbehörde ergangen ist;

3. in den Fällen des Absatzes 1 Satz 2 Nummer 3, wer nach 
§ 39 Absatz 2 zur Anmeldung verpflichtet war;

4. in den Fällen des Absatzes 1 Satz 2 Nummer 4, wer die 
Herstellung der Abschriften veranlasst hat;

5. in den Fällen des Absatzes 1 Satz 2 Nummer 5, wer die 
Gewährung von Einsicht in kartellbehördliche Akten oder 
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die Erteilung von Auskünften daraus nach § 406e oder 475 
der Strafprozessordnung beantragt hat.

Kostenschuldner ist auch, wer die Zahlung der Kosten 
durch eine vor der Kartellbehörde abgegebene oder ihr 
mitgeteilte Erklärung übernommen hat oder wer für die 
Kostenschuld eines anderen kraft Gesetzes haftet. Mehrere 
Kostenschuldner haften als Gesamtschuldner.

(7) Der Anspruch auf Zahlung der Gebühren verjährt in 
vier Jahren nach der Gebührenfestsetzung. Der Anspruch 
auf Erstattung der Auslagen verjährt in vier Jahren nach 
ihrer Entstehung.

(8) Die Bundesregierung wird ermächtigt, durch 
Rechtsverordnung, die der Zustimmung des Bundesrates 
bedarf, die Gebührensätze und die Erhebung der Gebühren 
vom Kostenschuldner in Durchführung der Vorschriften 
der Absätze 1 bis 6 sowie die Erstattung von Auslagen nach 
Absatz 1 Satz 3 zu regeln. Sie kann dabei auch Vorschriften 
über die Kostenbefreiung von juristischen Personen des 
öffentlichen Rechts, über die Verjährung sowie über die 
Kostenerhebung treffen.

(9) Durch Rechtsverordnung der Bundesregierung, die 
der Zustimmung des Bundesrates bedarf, wird das Nähere 
über die Erstattung der durch das Verfahren vor der 
Kartellbehörde entstehenden Kosten nach den Grundsätzen 
des § 78 bestimmt.

Kapitel 2 Bußgeldverfahren

§ 81 Bußgeldvorschriften

(1) Ordnungswidrig handelt, wer gegen den Vertrag über 
die Arbeitsweise der Europäischen Union in der Fassung 
der Bekanntmachung vom 9. Mai 2008 (ABl. C 115 vom 
9.5.2008, S. 47) verstößt, indem er vorsätzlich oder fahrlässig 

1. entgegen Artikel 101 Absatz 1 eine Vereinbarung trifft, 
einen Beschluss fasst oder Verhaltensweisen aufeinander 
abstimmt oder

2. entgegen Artikel 102 Satz 1 eine beherrschende Stellung 
missbräuchlich ausnutzt.

(2) Ordnungswidrig handelt, wer vorsätzlich oder fahrlässig 

1. einer Vorschrift der §§ 1, 19, 20 Absatz 1 bis 3 Satz 1 
oder Absatz 5, § 21 Absatz 3 oder 4, § 29 Satz 1 oder § 
41 Absatz 1 Satz 1 über das Verbot einer dort genannten 
Vereinbarung, eines dort genannten Beschlusses, einer 
aufeinander abgestimmten Verhaltensweise, der miss-
bräuchlichen Ausnutzung einer marktbeherrschenden 
Stellung, einer Marktstellung oder einer überlegenen 
Marktmacht, einer unbilligen Behinderung oder unter-
schiedlichen Behandlung, der Ablehnung der Aufnahme 
eines Unternehmens, der Ausübung eines Zwangs, der 
Zufügung eines wirtschaftlichen Nachteils oder des 
Vollzugs eines Zusammenschlusses zuwiderhandelt,

2. einer vollziehbaren Anordnung nach 

a) § 30 Absatz 3, § 31b Absatz 3 Nummer 1 und Nummer 
3, § 32 Absatz 1, § 32a Absatz 1, § 32b Absatz 1 Satz 1 
oder § 41 Absatz 4 Nummer 2, auch in Verbindung mit § 
40 Absatz 3a Satz 2, auch in Verbindung mit § 41 Absatz 
2 Satz 3 oder § 42 Absatz 2 Satz 2, oder § 60 oder

b) § 39 Absatz 5 oder

c)§ 47d Absatz 1 Satz 2 in Verbindung mit einer 
Rechtsverordnung nach § 47f Nummer 1 oder

d) § 47d Absatz 1 Satz 5 erster Halbsatz in Verbindung 
mit einer Rechtsverordnung nach § 47f Nummer 2 
zuwiderhandelt,

3. entgegen § 39 Absatz 1 einen Zusammenschluss nicht 
richtig oder nicht vollständig anmeldet,

4. entgegen § 39 Absatz 6 eine Anzeige nicht, nicht richtig, 
nicht vollständig oder nicht rechtzeitig erstattet,

5. einer vollziehbaren Auflage nach § 40 Absatz 3 Satz 1 
oder § 42 Absatz 2 Satz 1 zuwiderhandelt,

5a. einer Rechtsverordnung nach § 47f Nummer 3 
Buchstabe a, b oder c oder einer vollziehbaren Anordnung 
auf Grund einer solchen Rechtsverordnung zuwiderhan-
delt, soweit die Rechtsverordnung für einen bestimmten 
Tatbestand auf diese Bußgeldvorschrift verweist,

5b. entgegen § 47k Absatz 2 Satz 1, auch in Verbindung mit 
Satz 2, jeweils in Verbindung mit einer Rechtsverordnung 
nach § 47k Absatz 8 Satz 1 Nummer 1 oder Nummer 2, 
eine dort genannte Änderung nicht, nicht richtig, nicht 
vollständig oder nicht rechtzeitig übermittelt oder

6. entgegen § 59 Absatz 2, auch in Verbindung mit § 47d 
Absatz 1 Satz 1 oder § 47k Absatz 7, eine Auskunft nicht, 
nicht richtig, nicht vollständig oder nicht rechtzeitig erteilt, 
Unterlagen nicht, nicht vollständig oder nicht rechtzeitig 
herausgibt, geschäftliche Unterlagen nicht, nicht vollständig 
oder nicht rechtzeitig zur Einsichtnahme und Prüfung 
vorlegt oder die Prüfung dieser geschäftlichen Unterlagen 
sowie das Betreten von Geschäftsräumen und -grund-
stücken nicht duldet oder

7 entgegen § 81b Absatz 1 Satz 1 eine Auskunft nicht, nicht 
richtig, nicht vollständig oder nicht rechtzeitig erteilt oder 
eine Unterlage nicht, nicht richtig, nicht vollständig oder 
nicht rechtzeitig herausgibt.

(3) Ordnungswidrig handelt, wer 

1. entgegen § 21 Absatz 1 zu einer Liefersperre oder 
Bezugssperre auffordert,

2. entgegen § 21 Absatz 2 einen Nachteil androht oder 
zufügt oder einen Vorteil verspricht oder gewährt oder
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3. entgegen § 24 Absatz 4 Satz 3 oder § 39 Absatz 3 Satz 
5 eine Angabe macht oder benutzt.

(3a) Hat jemand als Leitungsperson im Sinne des § 30 Absatz 
1 Nummer 1 bis 5 des Gesetzes über Ordnungswidrigkeiten 
eine Ordnungswidrigkeit nach den Absätzen 1 bis 3 
begangen, durch die Pflichten, welche das Unternehmen 
treffen, verletzt worden sind oder das Unternehmen berei-
chert worden ist oder werden sollte, so kann auch gegen 
weitere juristische Personen oder Personenvereinigungen, 
die das Unternehmen zum Zeitpunkt der Begehung 
der Ordnungswidrigkeit gebildet haben und die auf 
die juristische Person oder Personenvereinigung, deren 
Leitungsperson die Ordnungswidrigkeit begangen hat, 
unmittelbar oder mittelbar einen bestimmenden Einfluss 
ausgeübt haben, eine Geldbuße festgesetzt werden.

(3b) Im Falle einer Gesamtrechtsnachfolge oder einer 
partiellen Gesamtrechtsnachfolge durch Aufspaltung (§ 123 
Absatz 1 des Umwandlungsgesetzes) kann die Geldbuße 
nach Absatz 3a auch gegen den oder die Rechtsnachfolger 
festgesetzt werden. Im Bußgeldverfahren tritt der 
Rechtsnachfolger oder treten die Rechtsnachfolger in die 
Verfahrensstellung ein, in der sich der Rechtsvorgänger 
zum Zeitpunkt des Wirksamwerdens der Rechtsnachfolge 
befunden hat. § 30 Absatz 2a Satz 2 des Gesetzes über 
Ordnungswidrigkeiten findet insoweit keine Anwendung. 
Satz 3 gilt auch für die Rechtsnachfolge nach § 30 Absatz 
2a Satz 1 des Gesetzes über Ordnungswidrigkeiten, soweit 
eine Ordnungswidrigkeit nach § 81 Absatz 1 bis 3 zugrunde 
liegt.

(3c) Die Geldbuße nach § 30 Absatz 1 und 2 des Gesetzes 
über Ordnungswidrigkeiten sowie nach Absatz 3a kann auch 
gegen die juristischen Personen oder Personenvereinigungen 
festgesetzt werden, die das Unternehmen in wirtschaftlicher 
Kontinuität fortführen (wirtschaftliche Nachfolge). Für das 
Verfahren gilt Absatz 3b Satz 2 entsprechend.

(3d) In den Fällen der Absätze 3a, 3b und 3c bestimmen 
sich das Höchstmaß der Geldbuße und die Verjährung 
nach dem für die Ordnungswidrigkeit geltenden Recht. Die 
Geldbuße nach Absatz 3a kann selbstständig festgesetzt 
werden.

(3e) Soweit in den Fällen der Absätze 3a, 3b und 3c gegen 
mehrere juristische Personen oder Personenvereinigungen 
wegen derselben Ordnungswidrigkeit Geldbußen fest-
gesetzt werden, finden die Vorschriften zur Gesamtschuld 
entsprechende Anwendung.

(4) Die Ordnungswidrigkeit kann in den Fällen des 
Absatzes 1, des Absatzes 2 Nummer 1, 2 Buchstabe a 
und Nummer 5 und des Absatzes 3 mit einer Geldbuße 
bis zu einer Million Euro geahndet werden. Im Falle 
eines Unternehmens oder einer Unternehmensvereinigung 
kann über Satz 1 hinaus eine höhere Geldbuße verhängt 
werden; die Geldbuße darf 10 vom Hundert des im der 
Behördenentscheidung vorausgegangenen Geschäftsjahr 
erzielten Gesamtumsatzes des Unternehmens oder der 
Unternehmensvereinigung nicht übersteigen. 

Bei der Ermittlung des Gesamtumsatzes ist der welt-
weite Umsatz aller natürlichen und juristischen Personen 
sowie Personenvereinigungen zugrunde zu legen, die 
als wirtschaftliche Einheit operieren. Die Höhe des 
Gesamtumsatzes kann geschätzt werden. In den übrigen 
Fällen kann die Ordnungswidrigkeit mit einer Geldbuße 
bis zu hunderttausend Euro geahndet werden. Bei der 
Festsetzung der Höhe der Geldbuße ist sowohl die 
Schwere der Zuwiderhandlung als auch deren Dauer zu 
berücksichtigen.

(4a) Bei der Zumessung der Geldbuße sind die wirt-
schaftlichen Verhältnisse des Unternehmens oder der 
Unternehmensvereinigung maßgeblich. Haben sich diese 
während oder nach der Tat infolge des Erwerbs durch einen 
Dritten verändert, so ist eine geringere Höhe der gegenüber 
dem Unternehmen oder der Unternehmensvereinigung 
zuvor angemessenen Geldbuße zu berücksichtigen.

(5) Bei der Zumessung der Geldbuße findet § 17 Absatz 4 
des Gesetzes über Ordnungswidrigkeiten mit der Maßgabe 
Anwendung, dass der wirtschaftliche Vorteil, der aus der 
Ordnungswidrigkeit gezogen wurde, durch die Geldbuße 
nach Absatz 4 abgeschöpft werden kann. Dient die 
Geldbuße allein der Ahndung, ist dies bei der Zumessung 
entsprechend zu berücksichtigen.

(6) Im Bußgeldbescheid festgesetzte Geldbußen gegen 
juristische Personen und Personenvereinigungen sind 
zu verzinsen; die Verzinsung beginnt vier Wochen nach 
Zustellung des Bußgeldbescheides. § 288 Absatz 1 Satz 
2 und § 289 Satz 1 des Bürgerlichen Gesetzbuchs sind 
entsprechend anzuwenden. Die Verjährungsfrist beträgt 
drei Jahre und beginnt mit dem Ablauf des Kalenderjahres, 
in dem die festgesetzte Geldbuße vollständig gezahlt oder 
beigetrieben wurde.

( 7 )  Das  Bunde ska r t e l l amt  kann  a l l geme ine 
Verwaltungsgrundsätze über die Ausübung seines 
Ermessens bei der Bemessung der Geldbuße, insbesondere 
für die Feststellung der Bußgeldhöhe als auch für die 
Zusammenarbeit mit ausländischen Wettbewerbsbehörden, 
festlegen.

( 8 )  D i e  Ve r j ä h r u n g  d e r  Ve r f o l g u n g  v o n 
Ordnungswidrigkeiten nach den Absätzen 1 bis 3 
richtet sich nach den Vorschriften des Gesetzes über 
Ordnungswidrigkeiten auch dann, wenn die Tat durch 
Verbreiten von Druckschriften begangen wird. Die 
Verfolgung der Ordnungswidrigkeiten nach Absatz 1, 
Absatz 2 Nummer 1 und Absatz 3 verjährt in fünf Jahren.

(9) Ist die Europäische Kommission oder sind die 
Wettbewerbsbehörden anderer Mitgliedstaaten der 
Europäischen Union auf Grund einer Beschwerde oder 
von Amts wegen mit einem Verfahren wegen eines 
Verstoßes gegen Artikel 101 oder 102 des Vertrages 
über die Arbeitsweise der Europäischen Union gegen 
dieselbe Vereinbarung, denselben Beschluss oder dieselbe 
Verhaltensweise wie die Kartellbehörde befasst, wird für 
Ordnungswidrigkeiten nach Absatz 1 die Verjährung 
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durch die den § 33 Absatz 1 des Gesetzes über 
Ordnungswidrigkeiten entsprechenden Handlungen dieser 
Wettbewerbsbehörden unterbrochen.

(10) Verwaltungsbehörden im Sinne des § 36 Absatz 1 
Nummer 1 des Gesetzes über Ordnungswidrigkeiten sind 

1. die Bundesnetzagentur als Markttransparenzstelle für 
Strom und Gas bei Ordnungswidrigkeiten nach Absatz 2 
Nummer 2 Buchstabe c und d, Nummer 5a und Nummer 
6, soweit ein Verstoß gegen § 47d Absatz 1 Satz 1 in 
Verbindung mit § 59 Absatz 2 vorliegt,

2. das Bundeskartellamt als Markttransparenzstelle für 
Kraftstoffe bei Ordnungswidrigkeiten nach Absatz 2 
Nummer 5b und Nummer 6, soweit ein Verstoß gegen § 
47k Absatz 7 in Verbindung mit § 59 Absatz 2 vorliegt, und

3. in den übrigen Fällen der Absätze 1, 2 und 3 das 
Bundeskartellamt und die nach Landesrecht zuständige 
oberste Landesbehörde jeweils für ihren Geschäftsbereich.

Fußnote

§ 81 Abs. 6 (F. 18.12.2007): Mit GG (100-1) 
vereinbar gem. BVerfGE v. 19.12.2012; 2013 I 
162 - 1 BvL 18/11 -

§ 81a Ausfallhaftung im Übergangszeitraum

(1) Er l ischt die nach § 30 des Gesetzes über 
Ordnungswidrigkeiten verantwortliche juristische 
Person oder Personenvereinigung nach der Bekanntgabe 
der Einleitung des Bußgeldverfahrens oder wird 
Vermögen verschoben mit der Folge, dass ihr oder ihrem 
Rechtsnachfolger gegenüber eine nach § 81 Absatz 4 und 
5 in Bezug auf das Unternehmen angemessene Geldbuße 
nicht festgesetzt oder voraussichtlich nicht vollstreckt 
werden kann, so kann gegen juristische Personen oder 
Personenvereinigungen, die zum Zeitpunkt der Bekanntgabe 
der Einleitung des Bußgeldverfahrens das Unternehmen 
gebildet und auf die verantwortliche juristische Person oder 
Personenvereinigung oder ihren Rechtsnachfolger unmit-
telbar oder mittelbar einen bestimmenden Einfluss ausgeübt 
haben oder die nach der Bekanntgabe der Einleitung des 
Bußgeldverfahrens Rechtsnachfolger im Sinne des § 81 
Absatz 3b oder wirtschaftlicher Nachfolger im Sinne des 
§ 81 Absatz 3c werden, ein Haftungsbetrag in Höhe der 
nach § 81 Absatz 4 und 5 in Bezug auf das Unternehmen 
angemessenen Geldbuße festgesetzt werden.

(2) § 81 Absatz 3b und 3c gilt in Bezug auf die Haftung 
nach Absatz 1 entsprechend.

(3) Für das Verfahren zur Festsetzung und Vollstreckung 
des Haftungsbetrages gelten die Vorschriften über 
die Festsetzung und Vollstreckung einer Geldbuße 
entsprechend. Für die Verjährungsfrist gilt das für die 
Ordnungswidrigkeit geltende Recht entsprechend. § 31 
Absatz 3 des Gesetzes über Ordnungswidrigkeiten gilt mit 

der Maßgabe entsprechend, dass die Verjährung mit Eintritt 
der Voraussetzungen nach Absatz 1 beginnt.

(4) Sofern gegen mehrere juristische Personen 
oder Personenvereinigungen eines Unternehmens 
wegen derselben Ordnungswidrigkeit Geldbußen 
und Haftungsbeträge festgesetzt werden, darf im 
Vollstreckungsverfahren diesen gegenüber insgesamt nur 
eine Beitreibung bis zur Erreichung des höchsten fest-
gesetzten Einzelbetrages erfolgen.

§ 81b Auskunftspflichten

(1) Kommt die Festsetzung einer Geldbuße nach § 
81 Absatz 4 Satz 2 und 3 oder die Festsetzung eines 
Haftungsbetrages nach § 81a gegen eine juristische Person 
oder Personenvereinigung in Betracht, muss diese gegen-
über der Verwaltungsbehörde nach § 81 Absatz 10 auf 
Verlangen Auskunft erteilen über 

1. den Gesamtumsatz des Unternehmens oder der 
Unternehmensvereinigung in dem Geschäftsjahr, das für 
die Behördenentscheidung nach § 81 Absatz 4 Satz 2 
voraussichtlich maßgeblich sein wird oder maßgeblich war, 
sowie in den vorausgehenden fünf Geschäftsjahren,

2 . d ie  Umsätz e  des  Unternehmens  oder  der 
Unternehmensvereinigung, die mit allen, mit bestimmten 
oder nach abstrakten Merkmalen bestimmbaren Kunden 
oder Produkten innerhalb eines bestimmten oder bestimm-
baren Zeitraums erzielt wurden,

3. gesellschaftsrechtliche Verbindungen, insbesondere 
über Beteiligungsverhältnisse, Gesellschafts- und 
Unternehmensverträge, Gesellschafterrechte und -verein-
barungen sowie deren Ausübung, Geschäftsordnungen 
und Sitzungen von Beratungs-, Aufsichts- und 
Entscheidungsgremien,

4. die Übertragung und den Erhalt von Vermögenswerten 
sowie Veränderungen der rechtlichen Ausgestaltung, soweit 
ein Fall des § 81 Absatz 3b, 3c oder § 81a in Betracht 
kommt.

und Unterlagen herausgeben. Bei der Ermittlung des 
Gesamtumsatzes und der Umsätze gilt  § 81 Absatz 4 Satz 
3. § 136 Absatz 1 Satz 2 bis 4 und § 163a Absatz 3 und 4 
der Strafprozessordnung finden insoweit keine sinngemäße 
Anwendung.

(2) Absatz 1 gilt für die Erteilung einer Auskunft oder die 
Herausgabe von Unterlagen an das Gericht entsprechend.

(3) Die für die juristische Person oder für die 
Personenvereinigung handelnde natürliche Person 
kann die Auskunft auf solche Fragen verweigern, deren 
Beantwortung sie selbst oder einen der in § 52 Absatz 1 
der Strafprozessordnung bezeichneten Angehörigen der 
Gefahr aussetzen würde, wegen einer Straftat oder einer 
Ordnungswidrigkeit verfolgt zu werden; hierüber ist die für 
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die juristische Person oder Personenvereinigung handelnde 
natürliche Person zu belehren. § 56 der Strafprozessordnung 
ist entsprechend anzuwenden. Die Sätze 1 und 2 gelten in 
Ansehung der Herausgabe von Unterlagen entsprechend.

§ 82 Zuständigkeit für Verfahren wegen der Festsetzung 
einer Geldbuße gegen eine juristische Person oder 
Personenvereinigung

Die Kartellbehörde ist für Verfahren wegen der 
Festsetzung einer Geldbuße gegen eine juristische Person 
oder Personenvereinigung (§ 30 des Gesetzes über 
Ordnungswidrigkeiten) in Fällen ausschließlich zuständig, 
denen 

1. eine Straftat, die auch den Tatbestand des § 81 Absatz 1, 
2 Nummer 1 und Absatz 3 verwirklicht, oder

2. eine vorsätzliche oder fahrlässige Ordnungswidrigkeit 
nach § 130 des Gesetzes über Ordnungswidrigkeiten, bei 
der eine mit Strafe bedrohte Pflichtverletzung auch den 
Tatbestand des § 81 Absatz 1, 2 Nummer 1 und Absatz 3 
verwirklicht,

zugrunde liegt. Dies gilt nicht, wenn die Behörde das 
§ 30 des Gesetzes über Ordnungswidrigkeiten betref-
fende Verfahren an die Staatsanwaltschaft abgibt. In den 
Fällen des Satzes 1 sollen sich die Staatsanwaltschaft und 
die Kartellbehörde gegenseitig frühzeitig über geplante 
Ermittlungsschritte mit Außenwirkung, insbesondere über 
Durchsuchungen, unterrichten.

§ 82a Befugnisse und Zuständigkeiten im gerichtlichen 
Bußgeldverfahren

(1) Im gerichtlichen Bußgeldverfahren kann dem Vertreter 
der Kartellbehörde gestattet werden, Fragen an Betroffene, 
Zeugen und Sachverständige zu richten.

(2) Sofern das Bundeskartellamt als Verwaltungsbehörde 
des Vorverfahrens tätig war, erfolgt die Vollstreckung 
der Geldbuße und des Geldbetrages, dessen Einziehung 
nach § 29a des Gesetzes über Ordnungswidrigkeiten 
angeordnet wurde, durch das Bundeskartellamt als 
Vollstreckungsbehörde auf Grund einer von dem 
Urkundsbeamten der Geschäftsstelle des Gerichts zu 
erteilenden, mit der Bescheinigung der Vollstreckbarkeit 
versehenen beglaubigten Abschrift der Urteilsformel 
entsprechend den Vorschriften über die Vollstreckung 
von Bußgeldbescheiden. Die Geldbußen und die 
Geldbeträge, deren Einziehung nach § 29a des Gesetzes 
über Ordnungswidrigkeiten angeordnet wurde, fließen der 
Bundeskasse zu, die auch die der Staatskasse auferlegten 
Kosten trägt.

§ 83 Zuständigkeit des Oberlandesgerichts im gericht-
lichen Verfahren

(1 )  Im ger i cht l i chen  Ver fahren  wegen  e iner 
Ordnungswidrigkeit nach § 81 entscheidet das 
Oberlandesgericht, in dessen Bezirk die zuständige 
Kartellbehörde ihren Sitz hat; es entscheidet auch über 

einen Antrag auf gerichtliche Entscheidung (§ 62 des 
Gesetzes über Ordnungswidrigkeiten) in den Fällen des 
§ 52 Absatz 2 Satz 3 und des § 69 Absatz 1 Satz 2 des 
Gesetzes über Ordnungswidrigkeiten. § 140 Absatz 1 
Nummer 1 der Strafprozessordnung in Verbindung mit 
§ 46 Absatz 1 des Gesetzes über Ordnungswidrigkeiten 
findet keine Anwendung.

(2) Das Oberlandesgericht entscheidet in der Besetzung 
von drei Mitgliedern mit Einschluss des vorsitzenden 
Mitglieds.

§ 84 Rechtsbeschwerde zum Bundesgerichtshof

Über die Rechtsbeschwerde (§ 79 des Gesetzes über 
Ordnungswidrigkeiten) entscheidet der Bundesgerichtshof. 
Hebt er die angefochtene Entscheidung auf, ohne in der 
Sache selbst zu entscheiden, so verweist er die Sache an 
das Oberlandesgericht, dessen Entscheidung aufgehoben 
wird, zurück.

§  8 5  W i e d e r a u f n a h m e v e r f a h r e n  g e g e n 
Bußgeldbescheid

Im Wiederaufnahmeverfahren gegen den Bußgeldbescheid 
der Kartellbehörde (§ 85 Absatz 4 des Gesetzes über 
Ordnungswidrigkeiten) entscheidet das nach § 83 zustän-
dige Gericht.

§ 86 Gerichtliche Entscheidungen bei der Vollstreckung

Die bei der Vollstreckung notwendig werdenden 
gerichtlichen Entscheidungen (§ 104 des Gesetzes über 
Ordnungswidrigkeiten) werden von dem nach § 83 zustän-
digen Gericht erlassen.

Kapitel 3 Vollstreckung

§ 86a Vollstreckung

Die Kartellbehörde kann ihre Anordnungen nach den für 
die Vollstreckung von Verwaltungsmaßnahmen geltenden 
Vorschriften durchsetzen. Die Höhe des Zwangsgeldes 
beträgt mindestens 1 000 Euro und höchstens 10 Millionen 
Euro.

Kapitel 4 Bürgerliche Rechtsstreitigkeiten

§ 87 Ausschließliche Zuständigkeit der Landgerichte

Für bürgerliche Rechtsstreitigkeiten, die die Anwendung 
von Vorschriften des Teils 1, des Artikels 101 oder 102 
des Vertrages über die Arbeitsweise der Europäischen 
Union oder des Artikels 53 oder 54 des Abkommens 
über den Europäischen Wirtschaftsraum betreffen, sind 
ohne Rücksicht auf den Wert des Streitgegenstands die 
Landgerichte ausschließlich zuständig. Satz 1 gilt auch, 
wenn die Entscheidung eines Rechtsstreits ganz oder 
teilweise von einer Entscheidung, die nach diesem Gesetz 
zu treffen ist, oder von der Anwendbarkeit des Artikels 
101 oder 102 des Vertrages über die Arbeitsweise der 
Europäischen Union oder des Artikels 53 oder 54 des 
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Abkommens über den Europäischen Wirtschaftsraum 
abhängt.

§ 88 Klageverbindung

Mit der Klage nach § 87 Absatz 1 kann die Klage wegen 
eines anderen Anspruchs verbunden werden, wenn dieser 
im rechtlichen oder unmittelbaren wirtschaftlichen 
Zusammenhang mit dem Anspruch steht, der bei dem 
nach § 87 zuständigen Gericht geltend zu machen ist; 
dies gilt auch dann, wenn für die Klage wegen des anderen 
Anspruchs eine ausschließliche Zuständigkeit gegeben ist.

§ 89 Zuständigkeit eines Landgerichts für mehrere 
Gerichtsbezirke

(1) Die Landesregierungen werden ermächtigt, durch 
Rechtsverordnung bürgerliche Rechtsstreitigkeiten, für die 
nach § 87 ausschließlich die Landgerichte zuständig sind, 
einem Landgericht für die Bezirke mehrerer Landgerichte 
zuzuweisen, wenn eine solche Zusammenfassung der 
Rechtspflege in Kartellsachen, insbesondere der Sicherung 
einer einheitlichen Rechtsprechung, dienlich ist. Die 
Landesregierungen können die Ermächtigung auf die 
Landesjustizverwaltungen übertragen.

(2) Durch Staatsverträge zwischen Ländern kann die 
Zuständigkeit eines Landgerichts für einzelne Bezirke oder 
das gesamte Gebiet mehrerer Länder begründet werden.

(3) Die Parteien können sich vor den nach den Absätzen 
1 und 2 bestimmten Gerichten auch anwaltlich durch 
Personen vertreten lassen, die bei dem Gericht zugelassen 
sind, vor das der Rechtsstreit ohne die Regelung nach den 
Absätzen 1 und 2 gehören würde.

§ 89a Streitwertanpassung, Kostenerstattung

(1) Macht in einer Rechtsstreitigkeit, in der ein Anspruch 
nach den §§ 33, 33a Absatz 1 oder § 34a geltend gemacht 
wird, eine Partei glaubhaft, dass die Belastung mit den 
Prozesskosten nach dem vollen Streitwert ihre wirtschaft-
liche Lage erheblich gefährden würde, so kann das Gericht 
auf ihren Antrag anordnen, dass die Verpflichtung dieser 
Partei zur Zahlung von Gerichtskosten sich nach einem 
ihrer Wirtschaftslage angepassten Teil des Streitwerts 
bemisst. Das Gericht kann die Anordnung davon abhängig 
machen, dass die Partei glaubhaft macht, dass die von ihr 
zu tragenden Kosten des Rechtsstreits weder unmittelbar 
noch mittelbar von einem Dritten übernommen werden. 
Die Anordnung hat zur Folge, dass die begünstigte Partei 
die Gebühren ihres Rechtsanwalts ebenfalls nur nach 
diesem Teil des Streitwerts zu entrichten hat. Soweit ihr 
Kosten des Rechtsstreits auferlegt werden oder soweit sie 
diese übernimmt, hat sie die von dem Gegner entrichteten 
Gerichtsgebühren und die Gebühren seines Rechtsanwalts 
nur nach dem Teil des Streitwerts zu erstatten. Soweit die 
außergerichtlichen Kosten dem Gegner auferlegt oder 
von ihm übernommen werden, kann der Rechtsanwalt der 
begünstigten Partei seine Gebühren von dem Gegner nach 
dem für diesen geltenden Streitwert beitreiben.

(2) Der Antrag nach Absatz 1 kann vor der Geschäftsstelle 
des Gerichts zur Niederschrift erklärt werden. Er ist vor 
der Verhandlung zur Hauptsache anzubringen. Danach ist 
er nur zulässig, wenn der angenommene oder festgesetzte 
Streitwert später durch das Gericht heraufgesetzt wird. Vor 
der Entscheidung über den Antrag ist der Gegner zu hören.

(3) Ist in einer Rechtsstreitigkeit, in der ein Anspruch nach § 
33a Absatz 1 geltend gemacht wird, ein Nebenintervenient 
einer Hauptpartei beigetreten, hat der Gegner, soweit 
ihm Kosten des Rechtsstreits auferlegt werden oder 
soweit er sie übernimmt, die Rechtsanwaltskosten der 
Nebenintervention nur nach dem Gegenstandswert zu 
erstatten, den das Gericht nach freiem Ermessen festsetzt. 
Bei mehreren Nebeninterventionen darf die Summe der 
Gegenstandswerte der einzelnen Nebeninterventionen den 
Streitwert der Hauptsache nicht übersteigen.

§ 89b Verfahren

(1) Für die Erteilung von Auskünften gemäß § 33g gilt § 
142 der Zivilprozessordnung entsprechend.

(2) § 142 Absatz 2 der Zivilprozessordnung findet mit der 
Maßgabe Anwendung, dass sich die Zumutbarkeit nach § 
33g Absatz 3 bis 6 bestimmt.

(3) Über den Anspruch nach § 33g Absatz 1 oder 2 kann 
das Gericht durch Zwischenurteil entscheiden, wenn er 
in dem Rechtsstreit über den Anspruch auf Ersatz des 
Schadens nach § 33a Absatz 1 gegen die andere Partei 
erhoben wird. Ergeht ein Zwischenurteil, so ist es in Betreff 
der Rechtsmittel als Endurteil anzusehen.

(4) Das Gericht kann den Rechtsstreit über den auf 
Schadensersatz gerichteten Anspruch nach § 33a Absatz 
1 auf Antrag aussetzen 

1. bis zur Erledigung des wegen des Anspruchs nach § 33g 
Absatz 1 oder 2 geführten Rechtsstreits oder

2. für einen Zeitraum von bis zu zwei Jahren, wenn 
und solange die Parteien sich an einem Verfahren 
beteiligen, das zum Ziel hat, den Rechtsstreit über den 
Schadensersatzanspruch außergerichtlich beizulegen.

(5) Gegen denjenigen, dessen Verstoß gegen eine 
Vorschrift des Teils 1 oder gegen Artikel 101 oder 102 
des Vertrages über die Arbeitsweise der Europäischen 
Union durch eine gemäß § 33b bindende Entscheidung 
der Wettbewerbsbehörde festgestellt wurde, kann die 
Herausgabe dieser Entscheidung der Wettbewerbsbehörde 
bei Vorliegen der Voraussetzungen des § 33g im Wege 
der einstweiligen Verfügung auch ohne die Darlegung 
und Glaubhaftmachung der in den §§ 935 und 940 der 
Zivilprozessordnung bezeichneten Voraussetzungen ange-
ordnet werden. Der Antragsgegner ist vor der Anordnung 
anzuhören.

(6) Auf Antrag kann das Gericht nach Anhörung der 
Betroffenen durch Beschluss die Offenlegung von 
Beweismitteln oder die Erteilung von Auskünften anordnen, 
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deren Geheimhaltung aus wichtigen Gründen verlangt wird 
oder deren Offenlegung beziehungsweise Erteilung nach § 
33g Absatz 6 verweigert wird, soweit 

1. es diese für die Durchsetzung eines Anspruchs nach § 
33a Absatz 1 oder die Verteidigung gegen diesen Anspruch 
als sachdienlich erachtet und

2. nach Abwägung aller Umstände des Einzelfalles das 
Interesse des Anspruchstellers an der Offenlegung das 
Interesse des Betroffenen an der Geheimhaltung überwiegt.

Der Beschluss ist zu begründen. Gegen den Beschluss findet 
sofortige Beschwerde statt.

(7) Das Gericht trifft die erforderlichen Maßnahmen, 
um den im Einzelfall gebotenen Schutz von Betriebs- 
und Geschäftsgeheimnissen und anderen vertraulichen 
Informationen zu gewährleisten.

(8) Auf begründeten Antrag einer Partei in einem 
Rechtsstreit über den Anspruch nach § 33a Absatz 1, § 
33g Absatz 1 oder 2 prüft das Gericht die ihm aufgrund 
des Anspruchs nach § 33g Absatz 4 allein zum Zweck 
der Prüfung vorgelegten Beweismittel darauf, ob sie 
Kronzeugenerklärungen oder Vergleichsausführungen, die 
nicht zurückgezogen wurden, enthalten. Das Gericht legt 
die Beweismittel den Parteien vor, soweit 

1 . s i e  k e i n e  K r o n z e u g e n e r k l ä r u n g e n  o d e r 
Vergleichsausführungen, die nicht zurückgezogen wurden, 
enthalten und

2. im Übrigen die Voraussetzungen für die Herausgabe 
nach § 33g vorliegen.

Hierüber entscheidet das Gericht durch Beschluss. Vor 
Beschlüssen nach diesem Absatz ist die Wettbewerbsbehörde 
anzuhören, gegenüber der die Kronzeugenerklärung oder 
Vergleichsausführung abgegeben worden ist. Die Mitglieder 
des Gerichts sind zur Geheimhaltung verpflichtet; die 
Entscheidungsgründe dürfen den Inhalt der geheim 
gehaltenen Beweismittel nicht erkennen lassen. Gegen 
Beschlüsse nach diesem Absatz findet sofortige Beschwerde 
statt.

§ 89c Offenlegung aus der Behördenakte

(1) In einem Rechtsstreit wegen eines Anspruchs nach § 33a 
Absatz 1 oder nach § 33g Absatz 1 oder 2 kann das Gericht 
auf Antrag einer Partei bei der Wettbewerbsbehörde die 
Vorlegung von Urkunden und Gegenständen ersuchen, 
die sich in deren Akten zu einem Verfahren befinden oder 
in einem Verfahren amtlich verwahrt werden, wenn der 
Antragsteller glaubhaft macht, dass er 

1. einen Anspruch auf Schadensersatz nach § 33a Absatz 
1 gegen eine andere Partei hat und

2. die in der Akte vermuteten Informationen nicht mit 
zumutbarem Aufwand von einer anderen Partei oder einem 
Dritten erlangen kann.

Das Gericht entscheidet über den Antrag durch Beschluss. 
Gegen den Beschluss findet sofortige Beschwerde statt.

(2) Das Gericht kann dem Antragsteller die vorgelegten 
Urkunden und Gegenstände zugänglich machen oder ihm 
Auskünfte daraus erteilen, soweit 

1. es seinem Antrag entspricht,

2. die Tatsachen oder Beweismittel zur Erhebung eines 
Anspruchs nach § 33a Absatz 1 oder zur Verteidigung 
gegen diesen Anspruch erforderlich sind und

3. die Zugänglichmachung oder Auskunftserteilung nicht 
unverhältnismäßig ist.

Das Gericht hat von der Offenlegung Betroffene und 
die Wettbewerbsbehörde vor der Zugänglichmachung 
oder Auskunftserteilung anzuhören. Tatsachen und 
Beweismittel, deren Geheimhaltung aus wichtigen 
Gründen verlangt wird, sind von der Zugänglichmachung 
oder Auskunftserteilung auszunehmen. § 89b Absatz 6 
findet entsprechende Anwendung.

(3) Das Ersuchen nach Absatz 1 oder um die Erteilung 
amtlicher Auskünfte von der Wettbewerbsbehörde ist 
ausgeschlossen, soweit es unverhältnismäßig ist. Bei der 
Entscheidung über das Ersuchen nach Absatz 1, über das 
Ersuchen um die Erteilung amtlicher Auskünfte von der 
Wettbewerbsbehörde sowie über die Zugänglichmachung 
oder Auskunftserteilung nach Absatz 2 berücksichtigt das 
Gericht neben § 33g Absatz 3 insbesondere auch 

1. die Bestimmtheit des Antrags hinsichtlich der in der 
Akte der Wettbewerbsbehörde erwarteten Beweismittel 
nach deren Art, Gegenstand und Inhalt,

2. die Anhängigkeit des Anspruchs nach § 33a Absatz 1,

3. die Wirksamkeit der öffentlichen Durchsetzung des 
Kartellrechts, insbesondere den Einfluss der Offenlegung 
auf laufende Verfahren und auf die Funktionsfähigkeit von 
Kronzeugenprogrammen und Vergleichsverfahren.

(4) Die Wettbewerbsbehörde kann die Vorlegung von 
Urkunden und Gegenständen, die sich in ihren Akten zu 
einem Verfahren befinden oder in einem Verfahren amtlich 
verwahrt werden, ablehnen, soweit sie Folgendes enthalten: 

1. Kronzeugenerklärungen,

2. Vergleichsausführungen, die nicht zurückgezogen 
wurden,

3. interne Vermerke der Behörden oder

4. Kommunikation der Wettbewerbsbehörden unterein-
ander oder mit der Generalstaatsanwaltschaft am Sitz des für 
die Wettbewerbsbehörde zuständigen Oberlandesgerichts 
oder dem Generalbundesanwalt beim Bundesgerichtshof.
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§ 33g Absatz 5 und § 89b Absatz 8 finden entsprechende 
Anwendung; letztere Regelung mit der Maßgabe, dass sie 
auch für die Überprüfung von Urkunden und Gegenständen 
im Sinne des Satzes 1 Nummer 3 und 4 gilt.

(5) Die §§ 406e und 475 der Strafprozessordnung finden 
neben den Absätzen 1 bis 3 keine Anwendung, soweit die 
Einsicht in die kartellbehördliche Akte oder die Auskunft 
der Erhebung eines Schadensersatzanspruchs wegen eines 
Verstoßes nach § 33 Absatz 1 oder der Vorbereitung 
dieser Erhebung dienen soll. Das Recht, aufgrund dieser 
Vorschriften Einsicht in Bußgeldbescheide zu begehren, 
die eine Kartellbehörde erlassen hat, bleibt unberührt. 
§ 33g Absatz 1 und 2 findet keine Anwendung auf 
Wettbewerbsbehörden, die im Besitz von Beweismitteln 
sind.

(6) Die Regelungen der Absätze 1 bis 5 gelten entsprechend 
für Behörden und Gerichte, die Akten, Bestandteile oder 
Kopien von Akten einer Wettbewerbsbehörde in ihren 
Akten haben. Die Wettbewerbsbehörde, die die Akte führt 
oder geführt hat, ist nach Absatz 2 Satz 2 zu beteiligen.

§ 89d Beweisregeln

(1) Beweismittel, die allein durch Einsicht in die Akten einer 
Wettbewerbsbehörde oder nach § 89c erlangt worden sind, 
können nur Beweis für Tatsachen in einem Rechtsstreit über 
einen Anspruch auf Schadensersatz wegen eines Verstoßes 
nach § 33 Absatz 1 erbringen, wenn derjenige, dem die 
Einsicht gewährt worden ist, oder dessen Rechtsnachfolger 
Partei in dem Rechtsstreit ist.

(2) Kronzeugenerklärungen und Vergleichsausführungen, 
die allein durch Einsicht in die Akten einer Behörde oder 
eines Gerichts oder nach § 89c erlangt worden sind, können 
keinen Beweis für Tatsachen in einem Rechtsstreit über 
einen Anspruch auf Schadensersatz wegen eines Verstoßes 
nach § 33 Absatz 1 erbringen.

(3) Beweismittel im Sinne von § 33g Absatz 5, die allein 
durch Einsicht in die Akten einer Behörde oder eines 
Gerichts oder nach § 89c erlangt worden sind, können 
keinen Beweis für Tatsachen in einem Rechtsstreit über 
einen Anspruch auf Schadensersatz wegen eines Verstoßes 
nach § 33 Absatz 1 erbringen, bis die Wettbewerbsbehörde 
ihr Verfahren vollständig durch Erlass einer Entscheidung 
oder in anderer Weise gegen jeden Beteiligten beendet hat.

(4) Die §§ 142, 144, § 371 Absatz 2, § 371a Absatz 1 Satz 1, 
die §§ 421, 422, 428, 429 und 432 der Zivilprozessordnung 
finden in einem Rechtsstreit über einen Anspruch auf 
Schadensersatz wegen eines Verstoßes nach § 33 Absatz 1 
oder über einen Anspruch nach § 33g Absatz 1 oder Absatz 
2 nur Anwendung, soweit in Bezug auf die vorzulegende 
Urkunde oder den vorzulegenden Gegenstand auch ein 
Anspruch auf Herausgabe von Beweismitteln nach § 
33g gegen den zur Vorlage Verpflichteten besteht, es sei 
denn, es besteht ein vertraglicher Anspruch auf Vorlage 
gegen den Verpflichteten. Satz 1 gilt entsprechend für die 
Vorlage durch Behörden bei Urkunden und Gegenständen, 

die sich in der Akte einer Wettbewerbsbehörde befinden 
oder in einem Verfahren amtlich verwahrt werden, mit der 
Maßgabe, dass in Bezug auf das betreffende Beweismittel 
auch die Voraussetzungen für eine Vorlage nach § 89c 
Absatz 1 bis 4 und 6 vorliegen müssen.

§ 89e Gemeinsame Vorschriften für die §§ 33g und 
89b bis 89d

(1) Wettbewerbsbehörden im Sinne der §§ 33g und 89b 
bis 89d sind 

1. das Bundeskartellamt,

2. die nach Landesrecht zuständigen obersten 
Landesbehörden,

3. die Europäische Kommission und

4. die Wettbewerbsbehörden anderer Mitgliedstaaten der 
Europäischen Union.

(2) Absatz 1 sowie die §§ 33g, 89b bis 89d finden 
entsprechende Anwendung auf die Durchsetzung von 
Schadensersatzansprüchen oder Verteidigung gegen 
Schadensersatzansprüche wegen Zuwiderhandlungen 
gegen Bestimmungen des nationalen Rechts eines anderen 
Mitgliedstaates der Europäischen Union, 

1. mit denen überwiegend das gleiche Ziel verfolgt wird 
wie mit den Artikeln 101 und 102 des Vertrages über die 
Arbeitsweise der Europäischen Union und

2. die nach Artikel 3 Absatz 1 der Verordnung 
(EG) Nr. 1/2003 auf denselben Fall und parallel zum 
Wettbewerbsrecht der Europäischen Union angewandt 
werden.

Davon ausgenommen sind nationale Rechtsvorschriften, 
mit denen natürlichen Personen strafrechtliche Sanktionen 
auferlegt werden, es sei denn, solche strafrechtlichen 
Sanktionen dienen als Mittel, um das für Unternehmen 
geltende Wettbewerbsrecht durchzusetzen.

Kapitel 5 Gemeinsame Bestimmungen

§ 90 Benachrichtigung und Beteiligung der 
Kartellbehörden

(1)  Die deutschen Ger ichte  unterr ichten das 
Bundeskartellamt über alle Rechtsstreitigkeiten, deren 
Entscheidung ganz oder teilweise von der Anwendung 
der Vorschriften dieses Gesetzes, von einer Entscheidung, 
die nach diesen Vorschriften zu treffen ist, oder von der 
Anwendung von Artikel 101 oder 102 des Vertrages 
über die Arbeitsweise der Europäischen Union oder von 
Artikel 53 oder 54 des Abkommens über den europäi-
schen Wirtschaftsraum abhängt. Dies gilt auch in den 
Fällen einer entsprechenden Anwendung der genannten 
Vorschriften. Satz 1 gilt nicht für Rechtsstreitigkeiten 
über Entscheidungen nach § 42. Das Gericht hat 
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dem Bundeskartellamt auf Verlangen Abschriften von 
allen Schriftsätzen, Protokollen, Verfügungen und 
Entscheidungen zu übersenden.

(2) Der Präsident des Bundeskartellamts kann, wenn er es 
zur Wahrung des öffentlichen Interesses als angemessen 
erachtet, aus den Mitgliedern des Bundeskartellamts eine 
Vertretung bestellen, die befugt ist, dem Gericht schriftliche 
Erklärungen abzugeben, auf Tatsachen und Beweismittel 
hinzuweisen, den Terminen beizuwohnen, in ihnen 
Ausführungen zu machen und Fragen an Parteien, Zeugen 
und Sachverständige zu richten. Schriftliche Erklärungen 
der vertretenden Person sind den Parteien von dem Gericht 
mitzuteilen.

(3) Reicht die Bedeutung des Rechtsstreits nicht über 
das Gebiet eines Landes hinaus, so tritt im Rahmen 
des Absatzes 1 Satz 4 und des Absatzes 2 die oberste 
Landesbehörde an die Stelle des Bundeskartellamts.

(4) Die Absätze 1 und 2 gelten entsprechend für 
Rechtsstreitigkeiten, die die Durchsetzung eines nach 
§ 30 gebundenen Preises gegenüber einem gebundenen 
Abnehmer oder einem anderen Unternehmen zum 
Gegenstand haben.

(5) Das Bundeskartellamt kann auf Antrag eines Gerichts, 
das über einen Schadensersatzanspruch nach § 33a Absatz 
1 Satz 1 zu entscheiden hat, eine Stellungnahme zur Höhe 
des Schadens abgeben, der durch den Verstoß entstanden 
ist. Die Rechte des Präsidenten des Bundeskartellamts nach 
Absatz 2 bleiben unberührt.

(6) Absatz 1 Satz 4 und Absatz 2 gelten entsprechend 
für Streitigkeiten vor Gericht, die erhebliche, dauerhafte 
oder wiederholte Verstöße gegen verbraucherrechtliche 
Vorschriften zum Gegenstand haben, die nach ihrer Art 
oder ihrem Umfang die Interessen einer Vielzahl von 
Verbraucherinnen und Verbrauchern beeinträchtigen. Dies 
gilt nicht, wenn die Durchsetzung der Vorschriften nach 
Satz 1 in die Zuständigkeit anderer Bundesbehörden fällt.

Fußnote

(+++ § 90 Abs. 1 u. 2: Zur Anwendung vgl. § 110 Abs. 2 
VGG +++)

§ 90a Zusammenarbeit der Gerichte mit der 
Europäischen Kommission und den Kartellbehörden

(1) In allen gerichtlichen Verfahren, in denen der Artikel 
101 oder 102 des Vertrages über die Arbeitsweise der 
Europäischen Union zur Anwendung kommt, über-
mittelt das Gericht der Europäischen Kommission über 
das Bundeskartellamt eine Abschrift jeder Entscheidung 
unverzüglich nach deren Zustellung an die Parteien. Das 
Bundeskartellamt darf der Europäischen Kommission die 
Unterlagen übermitteln, die es nach § 90 Absatz 1 Satz 2 
erhalten hat.

(2) Die Europäische Kommission kann in Verfahren nach 
Absatz 1 aus eigener Initiative dem Gericht schriftliche 

Stellungnahmen übermitteln. Das Gericht übermittelt 
der Europäischen Kommission alle zur Beurteilung des 
Falls notwendigen Schriftstücke, wenn diese darum nach 
Artikel 15 Absatz 3 Satz 5 der Verordnung (EG) Nr. 1/2003 
ersucht. Das Gericht übermittelt dem Bundeskartellamt 
und den Parteien eine Kopie einer Stellungnahme der 
Europäischen Kommission nach Artikel 15 Absatz 3 Satz 
3 der Verordnung (EG) Nr. 1/2003. Die Europäische 
Kommission kann in der mündlichen Verhandlung auch 
mündlich Stellung nehmen.

(3) Das Gericht kann in Verfahren nach Absatz 1 die 
Europäische Kommission um die Übermittlung ihr vorlie-
gender Informationen oder um Stellungnahmen zu Fragen 
bitten, die die Anwendung des Artikels 101 oder 102 
des Vertrages über die Arbeitsweise der Europäischen 
Union betreffen. Das Gericht unterrichtet die Parteien 
über ein Ersuchen nach Satz 1 und übermittelt diesen 
und dem Bundeskartellamt eine Kopie der Antwort der 
Europäischen Kommission.

(4) In den Fällen der Absätze 2 und 3 kann der 
Geschäftsverkehr zwischen dem Gericht und der 
Europäischen Kommission auch über das Bundeskartellamt 
erfolgen.

§ 91 Kartellsenat beim Oberlandesgericht

Bei den Oberlandesgerichten wird ein Kartellsenat 
gebildet. Er entscheidet über die ihm gemäß § 57 Absatz 
2 Satz 2, § 63 Absatz 4, §§ 83, 85 und 86 zugewiesenen 
Rechtssachen sowie über die Berufung gegen Endurteile 
und die Beschwerde gegen sonstige Entscheidungen in 
bürgerlichen Rechtsstreitigkeiten nach § 87 Absatz 

1. 

§ 92 Zuständigkeit eines Oberlandesgerichts oder des 
Obersten Landesgerichts für mehrere Gerichtsbezirke 
in Verwaltungs- und Bußgeldsachen

(1) Sind in einem Land mehrere Oberlandesgerichte 
errichtet, so können die Rechtssachen, für die nach § 
57 Absatz 2 Satz 2, § 63 Absatz 4, §§ 83, 85 und 86 
ausschließlich die Oberlandesgerichte zuständig sind, 
von den Landesregierungen durch Rechtsverordnung 
einem oder einigen der Oberlandesgerichte oder dem 
Obersten Landesgericht zugewiesen werden, wenn 
eine solche Zusammenfassung der Rechtspflege in 
Kartellsachen, insbesondere der Sicherung einer einheit-
lichen Rechtsprechung, dienlich ist. Die Landesregierungen 
können die Ermächtigung auf die Landesjustizverwaltungen 
übertragen.

(2) Durch Staatsverträge zwischen Ländern kann die 
Zuständigkeit eines Oberlandesgerichts oder Obersten 
Landesgerichts für einzelne Bezirke oder das gesamte 
Gebiet mehrerer Länder begründet werden.
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§ 93 Zuständigkeit für Berufung und Beschwerde

§ 92 Absatz 1 und 2 gilt entsprechend für die Entscheidung 
über die Berufung gegen Endurteile und die Beschwerde 
gegen sonstige Entscheidungen in bürger lichen 
Rechtsstreitigkeiten nach § 87 Absatz  1. 

§ 94 Kartellsenat beim Bundesgerichtshof

(1) Beim Bundesgerichtshof wird ein Kartellsenat gebildet; 
er entscheidet über folgende Rechtsmittel: 

1. in Verwaltungssachen über die Rechtsbeschwerde gegen 
Entscheidungen der Oberlandesgerichte (§§ 74, 76) und 
über die Nichtzulassungsbeschwerde (§ 75);

2. in Bußgeldverfahren über die Rechtsbeschwerde gegen 
Entscheidungen der Oberlandesgerichte (§ 84);

3. in bürgerlichen Rechtsstreitigkeiten nach § 87 Absatz 1 

a )  ü b e r  d i e  R e v i s i o n  e i n s c h l i e ß l i c h  d e r 
Nichtzulassungsbeschwerde gegen Endurteile der 
Oberlandesgerichte,

b) über die Sprungrevision gegen Endurteile der 
Landgerichte,

c)über die Rechtsbeschwerde gegen Beschlüsse der 
Oberlandesgerichte in den Fällen des § 574 Absatz 1 der 
Zivilprozessordnung.

(2) Der Kartellsenat gilt im Sinne des § 132 des 
Gerichtsverfassungsgesetzes in Bußgeldsachen als 
Strafsenat, in allen übrigen Sachen als Zivilsenat.

§ 95 Ausschließliche Zuständigkeit

Die Zuständigkeit der nach diesem Gesetz zur Entscheidung 
berufenen Gerichte ist ausschließlich.

§ 96 (weggefallen)

Teil 4 Vergabe von öffentlichen Aufträgen und Konzessionen

Fußnote

(+++ Teil 4: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Kapitel 1 Vergabeverfahren

Fußnote

(+++ Kapitel 1: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

Abschnitt 1 Grundsätze, Definitionen und 
Anwendungsbereich

Fußnote

(+++ Abschnitt 1: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

§ 97 Grundsätze der Vergabe

(1) Öffentliche Aufträge und Konzessionen werden im 
Wettbewerb und im Wege transparenter Verfahren vergeben. 
Dabei werden die Grundsätze der Wirtschaftlichkeit und 
der Verhältnismäßigkeit gewahrt.

(2) Die Teilnehmer an einem Vergabeverfahren sind gleich 
zu behandeln, es sei denn, eine Ungleichbehandlung ist 
aufgrund dieses Gesetzes ausdrücklich geboten oder 
gestattet.

(3) Bei der Vergabe werden Aspekte der Qualität und der 
Innovation sowie soziale und umweltbezogene Aspekte 
nach Maßgabe dieses Teils berücksichtigt.

(4) Mittelständische Interessen sind bei der Vergabe 
öffentlicher Aufträge vornehmlich zu berücksichtigen. 
Leistungen sind in der Menge aufgeteilt (Teillose) und 
getrennt nach Art oder Fachgebiet (Fachlose) zu vergeben. 
Mehrere Teil- oder Fachlose dürfen zusammen vergeben 
werden, wenn wirtschaftliche oder technische Gründe 
dies erfordern. Wird ein Unternehmen, das nicht öffent-
licher Auftraggeber oder Sektorenauftraggeber ist, mit 
der Wahrnehmung oder Durchführung einer öffentlichen 
Aufgabe betraut, verpflichtet der öffentliche Auftraggeber 
oder Sektorenauftraggeber das Unternehmen, sofern es 
Unteraufträge vergibt, nach den Sätzen 1 bis 3 zu verfahren.

(5) Für das Senden, Empfangen, Weiterleiten und 
Speichern von Daten in einem Vergabeverfahren verwenden 
Auftraggeber und Unternehmen grundsätzlich elekt-
ronische Mittel nach Maßgabe der aufgrund des § 113 
erlassenen Verordnungen.

(6) Unternehmen haben Anspruch darauf, dass die 
Bestimmungen über das Vergabeverfahren eingehalten 
werden.

Fußnote

(+++ § 97: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 98 Auftraggeber

Auftraggeber im Sinne dieses Teils sind öffentliche 
Auftraggeber im Sinne des § 99, Sektorenauftraggeber im 
Sinne des § 100 und Konzessionsgeber im Sinne des § 101. 

Fußnote

(+++ § 98: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)
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§ 99 Öffentliche Auftraggeber

Öffentliche Auftraggeber sind 

1. Gebietskörperschaften sowie deren Sondervermögen,

2. andere juristische Personen des öffentlichen und des 
privaten Rechts, die zu dem besonderen Zweck gegründet 
wurden, im Allgemeininteresse liegende Aufgaben nicht-
gewerblicher Art zu erfüllen, sofern 

a) sie überwiegend von Stellen nach Nummer 1 oder 3 
einzeln oder gemeinsam durch Beteiligung oder auf sonstige 
Weise finanziert werden,

b) ihre Leitung der Aufsicht durch Stellen nach Nummer 
1 oder 3 unterliegt oder

c)mehr als die Hälfte der Mitglieder eines ihrer zur 
Geschäftsführung oder zur Aufsicht berufenen Organe 
durch Stellen nach Nummer 1 oder 3 bestimmt worden 
sind;

dasselbe gilt, wenn diese juristische Person einer anderen 
juristischen Person des öffentlichen oder privaten 
Rechts einzeln oder gemeinsam mit anderen die über-
wiegende Finanzierung gewährt, über deren Leitung die 
Aufsicht ausübt oder die Mehrheit der Mitglieder eines 
zur Geschäftsführung oder Aufsicht berufenen Organs 
bestimmt hat,

3. Verbände, deren Mitglieder unter Nummer 1 oder 2 
fallen,

4. natürliche oder juristische Personen des privaten 
Rechts sowie juristische Personen des öffentlichen 
Rechts, soweit sie nicht unter Nummer 2 fallen, in den 
Fällen, in denen sie für Tiefbaumaßnahmen, für die 
Errichtung von Krankenhäusern, Sport-, Erholungs- 
oder Freizeiteinrichtungen, Schul-, Hochschul- oder 
Verwaltungsgebäuden oder für damit in Verbindung 
stehende Dienstleistungen und Wettbewerbe von Stellen, 
die unter die Nummern 1, 2 oder 3 fallen, Mittel erhalten, 
mit denen diese Vorhaben zu mehr als 50 Prozent subven-
tioniert werden.

Fußnote

(+++ § 99: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 100 Sektorenauftraggeber

(1) Sektorenauftraggeber sind 

1. öffentliche Auftraggeber gemäß § 99 Nummer 1 bis 3, 
die eine Sektorentätigkeit gemäß § 102 ausüben,

2. natürliche oder juristische Personen des privaten Rechts, 
die eine Sektorentätigkeit gemäß § 102 ausüben, wenn 

a) diese Tätigkeit auf der Grundlage von besonderen oder 
ausschließlichen Rechten ausgeübt wird, die von einer 
zuständigen Behörde gewährt wurden, oder

b) öffentliche Auftraggeber gemäß § 99 Nummer 1 bis 3 
auf diese Personen einzeln oder gemeinsam einen beherr-
schenden Einfluss ausüben können.

(2) Besondere oder ausschließliche Rechte im Sinne von 
Absatz 1 Nummer 2 Buchstabe a sind Rechte, die dazu 
führen, dass die Ausübung dieser Tätigkeit einem oder 
mehreren Unternehmen vorbehalten wird und dass die 
Möglichkeit anderer Unternehmen, diese Tätigkeit auszu-
üben, erheblich beeinträchtigt wird. Keine besonderen oder 
ausschließlichen Rechte in diesem Sinne sind Rechte, die 
aufgrund eines Verfahrens nach den Vorschriften dieses 
Teils oder aufgrund eines sonstigen Verfahrens gewährt 
wurden, das angemessen bekannt gemacht wurde und auf 
objektiven Kriterien beruht.

(3) Die Ausübung eines beherrschenden Einflusses im 
Sinne von Absatz 1 Nummer 2 Buchstabe b wird vermutet, 
wenn ein öffentlicher Auftraggeber gemäß § 99 Nummer 
1 bis 3 

1. unmittelbar oder mittelbar die Mehrheit des gezeich-
neten Kapitals des Unternehmens besitzt,

2. über die Mehrheit der mit den Anteilen am Unternehmen 
verbundenen Stimmrechte verfügt oder

3. mehr als die Hälfte der Mitglieder des Verwaltungs-, 
Leitungs- oder Aufsichtsorgans des Unternehmens 
bestellen kann.

Fußnote

(+++ § 100: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 101 Konzessionsgeber

(1) Konzessionsgeber sind 

1. öffentliche Auftraggeber gemäß § 99 Nummer 1 bis 3, 
die eine Konzession vergeben,

2. Sektorenauftraggeber gemäß § 100 Absatz 1 Nummer 
1, die eine Sektorentätigkeit gemäß § 102 Absatz 2 bis 6 
ausüben und eine Konzession zum Zweck der Ausübung 
dieser Tätigkeit vergeben,

3. Sektorenauftraggeber gemäß § 100 Absatz 1 Nummer 
2, die eine Sektorentätigkeit gemäß § 102 Absatz 2 bis 6 
ausüben und eine Konzession zum Zweck der Ausübung 
dieser Tätigkeit vergeben.

(2) § 100 Absatz 2 und 3 gilt entsprechend.

Fußnote

(+++ § 101: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)



801

Competition Law Digest

§ 102 Sektorentätigkeiten

(1) Sektorentätigkeiten im Bereich Wasser sind 

1. die Bereitstellung oder das Betreiben fester Netze zur 
Versorgung der Allgemeinheit im Zusammenhang mit 
der Gewinnung, der Fortleitung und der Abgabe von 
Trinkwasser,

2. die Einspeisung von Trinkwasser in diese Netze.

Als Sektorentätigkeiten gelten auch Tätigkeiten nach Satz 
1, die im Zusammenhang mit Wasserbau-, Bewässerungs- 
oder Entwässerungsvorhaben stehen, sofern die zur 
Trinkwasserversorgung bestimmte Wassermenge mehr 
als 20 Prozent der Gesamtwassermenge ausmacht, die mit 
den entsprechenden Vorhaben oder Bewässerungs- oder 
Entwässerungsanlagen zur Verfügung gestellt wird oder 
die im Zusammenhang mit der Abwasserbeseitigung oder 
-behandlung steht. Die Einspeisung von Trinkwasser 
in feste Netze zur Versorgung der Allgemeinheit durch 
einen Sektorenauftraggeber nach § 100 Absatz 1 Nummer 
2 gilt nicht als Sektorentätigkeit, sofern die Erzeugung 
von Trinkwasser durch den betreffenden Auftraggeber 
erfolgt, weil dessen Verbrauch für die Ausübung einer 
Tätigkeit erforderlich ist, die keine Sektorentätigkeit 
nach den Absätzen 1 bis 4 ist, und die Einspeisung in das 
öffentliche Netz nur von dem Eigenverbrauch des betref-
fenden Auftraggebers abhängt und bei Zugrundelegung 
des Durchschnitts der letzten drei Jahre einschließlich des 
laufenden Jahres nicht mehr als 30 Prozent der gesamten 
Trinkwassererzeugung des betreffenden Auftraggebers 
ausmacht.

(2) Sektorentätigkeiten im Bereich Elektrizität sind 

1. die Bereitstellung oder das Betreiben fester Netze zur 
Versorgung der Allgemeinheit im Zusammenhang mit 
der Erzeugung, der Fortleitung und der Abgabe von 
Elektrizität,

2. die Einspeisung von Elektrizität in diese Netze, es sei 
denn, 

a) die Elektrizität wird durch den Sektorenauftraggeber 
nach § 100 Absatz 1 Nummer 2 erzeugt, weil ihr Verbrauch 
für die Ausübung einer Tätigkeit erforderlich ist, die keine 
Sektorentätigkeit nach den Absätzen 1 bis 4 ist, und

b) die Einspeisung hängt nur von dem Eigenverbrauch des 
Sektorenauftraggebers ab und macht bei Zugrundelegung 
des Durchschnitts der letzten drei Jahre einschließlich des 
laufenden Jahres nicht mehr als 30 Prozent der gesamten 
Energieerzeugung des Sektorenauftraggebers aus.

(3) Sektorentätigkeiten im Bereich von Gas und Wärme 
sind 

1. die Bereitstellung oder das Betreiben fester Netze zur 
Versorgung der Allgemeinheit im Zusammenhang mit 
der Erzeugung, der Fortleitung und der Abgabe von Gas 
und Wärme,

2. die Einspeisung von Gas und Wärme in diese Netze, es 
sei denn, 

a) die Erzeugung von Gas oder Wärme durch den 
Sektorenauftraggeber nach § 100 Absatz 1 Nummer 2 
ergibt sich zwangsläufig aus der Ausübung einer Tätigkeit, 
die keine Sektorentätigkeit nach den Absätzen 1 bis 4 ist, 
und

b) die Einspeisung zielt nur darauf ab, diese Erzeugung 
wirtschaftlich zu nutzen und macht bei Zugrundelegung 
des Durchschnitts der letzten drei Jahre einschließlich des 
laufenden Jahres nicht mehr als 20 Prozent des Umsatzes 
des Sektorenauftraggebers aus.

(4) Sektorentätigkeiten im Bereich Verkehrsleistungen 
sind die Bereitstellung oder das Betreiben von Netzen zur 
Versorgung der Allgemeinheit mit Verkehrsleistungen 
per Eisenbahn, automatischen Systemen, Straßenbahn, 
Trolleybus, Bus oder Seilbahn; ein Netz gilt als vorhanden, 
wenn die Verkehrsleistung gemäß den von einer zustän-
digen Behörde festgelegten Bedingungen erbracht 
wird; dazu gehören die Festlegung der Strecken, die 
Transportkapazitäten und die Fahrpläne.

(5) Sektorentätigkeiten im Bereich Häfen und Flughäfen 
sind Tätigkeiten im Zusammenhang mit der Nutzung eines 
geografisch abgegrenzten Gebiets mit dem Zweck, für 
Luft-, See- oder Binnenschifffahrtsverkehrsunternehmen 
F lughäfen, See- oder Binnenhäfen oder andere 
Terminaleinrichtungen bereitzustellen.

(6) Sektorentätigkeiten im Bereich fossiler Brennstoffe sind 
Tätigkeiten zur Nutzung eines geografisch abgegrenzten 
Gebiets zum Zweck 

1. der Förderung von Öl oder Gas oder

2. der Exploration oder Förderung von Kohle oder anderen 
festen Brennstoffen.

(7) Für die Zwecke der Absätze 1 bis 3 umfasst der Begriff 
„Einspeisung“ die Erzeugung und Produktion sowie den 
Groß- und Einzelhandel. Die Erzeugung von Gas fällt 
unter Absatz 6. 

Fußnote

(+++ § 102: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 103 Öffentliche Aufträge, Rahmenvereinbarungen 
und Wettbewerbe

(1) Öffentliche Aufträge sind entgeltliche Verträge zwischen 
öffentlichen Auftraggebern oder Sektorenauftraggebern und 
Unternehmen über die Beschaffung von Leistungen, die die 
Lieferung von Waren, die Ausführung von Bauleistungen 
oder die Erbringung von Dienstleistungen zum Gegenstand 
haben.

(2) Lieferaufträge sind Verträge zur Beschaffung von 
Waren, die insbesondere Kauf oder Ratenkauf oder 
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Leasing, Mietverhältnisse oder Pachtverhältnisse mit oder 
ohne Kaufoption betreffen. Die Verträge können auch 
Nebenleistungen umfassen.

(3) Bauaufträge sind Verträge über die Ausführung oder 
die gleichzeitige Planung und Ausführung 

1. von Bauleistungen im Zusammenhang mit einer der 
Tätigkeiten, die in Anhang II der Richtlinie 2014/24/
EU des Europäischen Parlaments und des Rates vom 
26. Februar 2014 über die öffentliche Auftragsvergabe 
und zur Aufhebung der Richtlinie 2004/18/EG (ABl. L 
94 vom 28.3.2014, S. 65) und Anhang I der Richtlinie 
2014/25/EU des Europäischen Parlaments und des Rates 
vom 26. Februar 2014 über die Vergabe von Aufträgen 
durch Auftraggeber im Bereich der Wasser-, Energie- 
und Verkehrsversorgung sowie der Postdienste und zur 
Aufhebung der Richtlinie 2004/17/EG (ABl. L 94 vom 
28.3.2014, S. 243) genannt sind, oder

2. eines Bauwerkes für den öffentlichen Auftraggeber 
oder Sektorenauftraggeber, das Ergebnis von Tief- oder 
Hochbauarbeiten ist und eine wirtschaftliche oder techni-
sche Funktion erfüllen soll.

Ein Bauauftrag liegt auch vor, wenn ein Dritter eine 
Bauleistung gemäß den vom öffentlichen Auftraggeber 
oder Sektorenauftraggeber genannten Erfordernissen 
erbringt, die Bauleistung dem Auftraggeber unmittelbar 
wirtschaftlich zugutekommt und dieser einen entschei-
denden Einfluss auf Art und Planung der Bauleistung hat.

(4) Als Dienstleistungsaufträge gelten die Verträge über die 
Erbringung von Leistungen, die nicht unter die Absätze 2 
und 3 fallen.

(5) Rahmenvereinbarungen sind Vereinbarungen zwischen 
einem oder mehreren öffentlichen Auftraggebern oder 
Sektorenauftraggebern und einem oder mehreren 
Unternehmen, die dazu dienen, die Bedingungen für die 
öffentlichen Aufträge, die während eines bestimmten 
Zeitraums vergeben werden sollen, festzulegen, insbe-
sondere in Bezug auf den Preis. Für die Vergabe von 
Rahmenvereinbarungen gelten, soweit nichts anderes 
bestimmt ist, dieselben Vorschriften wie für die Vergabe 
entsprechender öffentlicher Aufträge.

(6) Wettbewerbe sind Auslobungsverfahren, die dem 
Auftraggeber aufgrund vergleichender Beurteilung durch 
ein Preisgericht mit oder ohne Verteilung von Preisen zu 
einem Plan oder einer Planung verhelfen sollen.

Fußnote

(+++ § 103: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 104 Verteidigungs- oder sicherheitsspezifische 
öffentliche Aufträge

(1) Verteidigungs- oder sicherheitsspezifische öffent-
liche Aufträge sind öffentliche Aufträge, deren 

Auftragsgegenstand mindestens eine der folgenden 
Leistungen umfasst: 

1. die Lieferung von Militärausrüstung, einschließlich 
dazugehöriger Teile, Bauteile oder Bausätze,

2. die Lieferung von Ausrüstung, die im Rahmen eines 
Verschlusssachenauftrags vergeben wird, einschließlich der 
dazugehörigen Teile, Bauteile oder Bausätze,

3. Liefer-, Bau- und Dienstleistungen in unmittelbarem 
Zusammenhang mit der in den Nummern 1 und 2 
genannten Ausrüstung in allen Phasen des Lebenszyklus 
der Ausrüstung oder

4. Bau- und Dienstleistungen speziell für militärische 
Zwecke oder Bau- und Dienstleistungen, die im Rahmen 
eines Verschlusssachenauftrags vergeben werden.

(2) Militärausrüstung ist jede Ausrüstung, die eigens zu 
militärischen Zwecken konzipiert oder für militärische 
Zwecke angepasst wird und zum Einsatz als Waffe, 
Munition oder Kriegsmaterial bestimmt ist.

(3) Ein Verschlusssachenauftrag im Sinne dieser Vorschrift 
ist ein Auftrag im speziellen Bereich der nicht-militärischen 
Sicherheit, der ähnliche Merkmale aufweist und ebenso 
schutzbedürftig ist wie ein Auftrag über die Lieferung von 
Militärausrüstung im Sinne des Absatzes 1 Nummer 1 oder 
wie Bau- und Dienstleistungen speziell für militärische 
Zwecke im Sinne des Absatzes 1 Nummer 4, und 

1. bei dessen Erfüllung oder Erbringung Verschlusssachen 
nach § 4 des Gesetzes über die Voraussetzungen und das 
Verfahren von Sicherheitsüberprüfungen des Bundes oder 
nach den entsprechenden Bestimmungen der Länder 
verwendet werden oder

2. der Verschlusssachen im Sinne der Nummer 1 erfordert 
oder beinhaltet.

Fußnote

(+++ § 104: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 105 Konzessionen

(1) Konzessionen sind entgeltliche Verträge, mit denen 
ein oder mehrere Konzessionsgeber ein oder mehrere 
Unternehmen 

1. mit der Erbringung von Bauleistungen betrauen 
(Baukonzessionen); dabei besteht die Gegenleistung 
entweder allein in dem Recht zur Nutzung des Bauwerks 
oder in diesem Recht zuzüglich einer Zahlung; oder

2. mit der Erbringung und der Verwaltung von 
Dienstleistungen betrauen, die nicht in der Erbringung 
von Baule is tungen nach Nummer 1  bestehen 
(Dienstleistungskonzessionen); dabei besteht die 
Gegenleistung entweder allein in dem Recht zur Verwertung 
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der Dienstleistungen oder in diesem Recht zuzüglich einer 
Zahlung.

(2) In Abgrenzung zur Vergabe öffentlicher Aufträge geht 
bei der Vergabe einer Bau- oder Dienstleistungskonzession 
das Betriebsrisiko für die Nutzung des Bauwerks oder 
für die Verwertung der Dienstleistungen auf den 
Konzessionsnehmer über. Dies ist der Fall, wenn 

1. unter normalen Betriebsbedingungen nicht gewährleistet 
ist, dass die Investitionsaufwendungen oder die Kosten 
für den Betrieb des Bauwerks oder die Erbringung der 
Dienstleistungen wieder erwirtschaftet werden können, und

2. der Konzessionsnehmer den Unwägbarkeiten des Marktes 
tatsächlich ausgesetzt ist, sodass potenzielle geschätzte 
Verluste des Konzessionsnehmers nicht vernachlässigbar 
sind.

Das Betriebsrisiko kann ein Nachfrage- oder Angebotsrisiko 
sein.

Fußnote

(+++ § 105: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 106 Schwellenwerte

(1) Dieser Teil gilt für die Vergabe von öffentlichen 
Aufträgen und Konzessionen sowie die Ausrichtung 
von Wettbewerben, deren geschätzter Auftrags- oder 
Vertragswert ohne Umsatzsteuer die jeweils festgelegten 
Schwellenwerte erreicht oder überschreitet. § 114 Absatz 
2 bleibt unberührt.

(2) Der jeweilige Schwellenwert ergibt sich 

1. für öffentliche Aufträge und Wettbewerbe, die von öffent-
lichen Auftraggebern vergeben werden, aus Artikel 4 der 
Richtlinie 2014/24/EU in der jeweils geltenden Fassung; 
der sich hieraus für zentrale Regierungsbehörden ergebende 
Schwellenwert ist von allen obersten Bundesbehörden 
sowie allen oberen Bundesbehörden und vergleichbaren 
Bundeseinrichtungen anzuwenden,

2. für öffentliche Aufträge und Wettbewerbe, die von 
Sektorenauftraggebern zum Zweck der Ausübung einer 
Sektorentätigkeit vergeben werden, aus Artikel 15 der 
Richtlinie 2014/25/EU in der jeweils geltenden Fassung,

3. für verteidigungs- oder sicherheitsspezifische öffentliche 
Aufträge aus Artikel 8 der Richtlinie 2009/81/EG des 
Europäischen Parlaments und des Rates vom 13. Juli 
2009 über die Koordinierung der Verfahren zur Vergabe 
bestimmter Bau-, Liefer- und Dienstleistungsaufträge 
in den Bereichen Verteidigung und Sicherheit und zur 
Änderung der Richtlinien 2004/17/EG und 2004/18/EG 
(ABl. L 216 vom 20.8.2009, S. 76) in der jeweils geltenden 
Fassung,

4. für Konzessionen aus Artikel 8 der Richtlinie 2014/23/
EU des Europäischen Parlaments und des Rates vom 26. 

Februar 2014 über die Konzessionsvergabe (ABl. L 94 vom 
28.3.2014, S. 1) in der jeweils geltenden Fassung.

(3) Das Bundesministerium für Wirtschaft und Energie 
gibt die geltenden Schwellenwerte unverzüglich, nachdem 
sie im Amtsblatt der Europäischen Union veröffentlicht 
worden sind, im Bundesanzeiger bekannt.

Fußnote

(+++ § 106: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 107 Allgemeine Ausnahmen

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe von 
öffentlichen Aufträgen und Konzessionen 

1. zu Schiedsgerichts- und Schlichtungsdienstleistungen,

2. für den Erwerb, die Miete oder die Pacht von 
Grundstücken, vorhandenen Gebäuden oder anderem 
unbeweglichem Vermögen sowie Rechten daran, ungeachtet 
ihrer Finanzierung,

3. zu Arbeitsverträgen,

4. zu Dienstleistungen des Katastrophenschutzes, des 
Zivilschutzes und der Gefahrenabwehr, die von gemein-
nützigen Organisationen oder Vereinigungen erbracht 
werden und die unter die Referenznummern des Common 
Procurement Vocabulary 75250000-3, 75251000-0, 
75251100-1, 75251110-4, 75251120-7, 75252000-7, 
75222000-8, 98113100-9 und 85143000-3 mit Ausnahme 
des Einsatzes von Krankenwagen zur Patientenbeförderung 
fallen; gemeinnützige Organisationen oder Vereinigungen 
im Sinne dieser Nummer sind insbesondere die 
Hilfsorganisationen, die nach Bundes- oder Landesrecht 
als Zivil- und Katastrophenschutzorganisationen anerkannt 
sind.

(2) Dieser Teil ist ferner nicht auf öffentliche Aufträge und 
Konzessionen anzuwenden, 

1. bei denen die Anwendung dieses Teils den Auftraggeber 
dazu zwingen würde, im Zusammenhang mit dem 
Vergabeverfahren oder der Auftragsausführung Auskünfte 
zu erteilen, deren Preisgabe seiner Ansicht nach wesentli-
chen Sicherheitsinteressen der Bundesrepublik Deutschland 
im Sinne des Artikels 346 Absatz 1 Buchstabe a des 
Vertrags über die Arbeitsweise der Europäischen Union 
widerspricht, oder

2. die dem Anwendungsbereich des Artikels 346 Absatz 
1 Buchstabe b des Vertrags über die Arbeitsweise der 
Europäischen Union unterliegen.

Fußnote

(+++ § 107: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)
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§ 108 Ausnahmen bei öffentlich-öffentlicher 
Zusammenarbeit

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe 
von öffentlichen Aufträgen, die von einem öffentlichen 
Auftraggeber im Sinne des § 99 Nummer 1 bis 3 an eine 
juristische Person des öffentlichen oder privaten Rechts 
vergeben werden, wenn 

1. der öffentliche Auftraggeber über die juristische Person 
eine ähnliche Kontrolle wie über seine eigenen Dienststellen 
ausübt,

2. mehr als 80 Prozent der Tätigkeiten der juristischen 
Person der Ausführung von Aufgaben dienen, mit denen 
sie von dem öffentlichen Auftraggeber oder von einer 
anderen juristischen Person, die von diesem kontrolliert 
wird, betraut wurde, und

3. an der juristischen Person keine direkte private 
Kapitalbeteiligung besteht, mit Ausnahme nicht 
beherrschender Formen der privaten Kapitalbeteiligung 
und Formen der privaten Kapitalbeteiligung ohne 
Sperrminorität, die durch gesetzliche Bestimmungen vorge-
schrieben sind und die keinen maßgeblichen Einfluss auf 
die kontrollierte juristische Person vermitteln.

(2) Die Ausübung einer Kontrolle im Sinne von Absatz 
1 Nummer 1 wird vermutet, wenn der öffentliche 
Auftraggeber einen ausschlaggebenden Einfluss auf die 
strategischen Ziele und die wesentlichen Entscheidungen 
der juristischen Person ausübt. Die Kontrolle kann auch 
durch eine andere juristische Person ausgeübt werden, 
die von dem öffentlichen Auftraggeber auf gleiche Weise 
kontrolliert wird.

(3) Absatz 1 gilt auch für die Vergabe öffentlicher Aufträge, 
die von einer kontrollierten juristischen Person, die zugleich 
öffentlicher Auftraggeber im Sinne des § 99 Nummer 1 bis 3 
ist, an den kontrollierenden öffentlichen Auftraggeber oder 
an eine von diesem öffentlichen Auftraggeber kontrollierte 
andere juristische Person vergeben werden. Voraussetzung 
ist, dass keine direkte private Kapitalbeteiligung an der 
juristischen Person besteht, die den öffentlichen Auftrag 
erhalten soll. Absatz 1 Nummer 3 zweiter Halbsatz gilt 
entsprechend.

(4) Dieser Teil ist nicht anzuwenden auf die Vergabe 
von öffentlichen Aufträgen, bei denen der öffentliche 
Auftraggeber im Sinne des § 99 Nummer 1 bis 3 über eine 
juristische Person des privaten oder öffentlichen Rechts 
zwar keine Kontrolle im Sinne des Absatzes 1 Nummer 
1 ausübt, aber 

1. der öffentliche Auftraggeber gemeinsam mit anderen 
öffentlichen Auftraggebern über die juristische Person 
eine ähnliche Kontrolle ausübt wie jeder der öffentlichen 
Auftraggeber über seine eigenen Dienststellen,

2. mehr als 80 Prozent der Tätigkeiten der juristischen 
Person der Ausführung von Aufgaben dienen, mit denen 
sie von den öffentlichen Auftraggebern oder von einer 

anderen juristischen Person, die von diesen Auftraggebern 
kontrolliert wird, betraut wurde, und

3. an der juristischen Person keine direkte private 
Kapitalbeteiligung besteht; Absatz 1 Nummer 3 zweiter 
Halbsatz gilt entsprechend.

(5) Eine gemeinsame Kontrolle im Sinne von Absatz 4 
Nummer 1 besteht, wenn 

1. sich die beschlussfassenden Organe der juristischen 
Person aus Vertretern sämtlicher teilnehmender öffentlicher 
Auftraggeber zusammensetzen; ein einzelner Vertreter kann 
mehrere oder alle teilnehmenden öffentlichen Auftraggeber 
vertreten,

2. die öffentlichen Auftraggeber gemeinsam einen 
ausschlaggebenden Einfluss auf die strategischen Ziele und 
die wesentlichen Entscheidungen der juristischen Person 
ausüben können und

3. die juristische Person keine Interessen verfolgt, die den 
Interessen der öffentlichen Auftraggeber zuwiderlaufen.

(6) Dieser Teil ist ferner nicht anzuwenden auf Verträge, die 
zwischen zwei oder mehreren öffentlichen Auftraggebern 
im Sinne des § 99 Nummer 1 bis 3 geschlossen werden, 
wenn 

1. der Vertrag eine Zusammenarbeit zwischen den 
beteiligten öffentlichen Auftraggebern begründet oder 
erfüllt, um sicherzustellen, dass die von ihnen zu erbrin-
genden öffentlichen Dienstleistungen im Hinblick auf die 
Erreichung gemeinsamer Ziele ausgeführt werden,

2. die Durchführung der Zusammenarbeit nach Nummer 
1 ausschließlich durch Überlegungen im Zusammenhang 
mit dem öffentlichen Interesse bestimmt wird und

3. die öffentlichen Auftraggeber auf dem Markt weniger 
als 20 Prozent der Tätigkeiten erbringen, die durch die 
Zusammenarbeit nach Nummer 1 erfasst sind.

(7) Zur Bestimmung des prozentualen Anteils nach Absatz 
1 Nummer 2, Absatz 4 Nummer 2 und Absatz 6 Nummer 
3 wird der durchschnittliche Gesamtumsatz der letzten drei 
Jahre vor Vergabe des öffentlichen Auftrags oder ein anderer 
geeigneter tätigkeitsgestützter Wert herangezogen. Ein 
geeigneter tätigkeitsgestützter Wert sind zum Beispiel die 
Kosten, die der juristischen Person oder dem öffentlichen 
Auftraggeber in dieser Zeit in Bezug auf Liefer-, Bau- und 
Dienstleistungen entstanden sind. Liegen für die letzten 
drei Jahre keine Angaben über den Umsatz oder einen 
geeigneten alternativen tätigkeitsgestützten Wert wie zum 
Beispiel Kosten vor oder sind sie nicht aussagekräftig, 
genügt es, wenn der tätigkeitsgestützte Wert insbesondere 
durch Prognosen über die Geschäftsentwicklung glaubhaft 
gemacht wird.

(8) Die Absätze 1 bis 7 gelten entsprechend für 
Sektorenauftraggeber im Sinne des § 100 Absatz 1 Nummer 
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1 hinsichtlich der Vergabe von öffentlichen Aufträgen sowie 
für Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
1 und 2 hinsichtlich der Vergabe von Konzessionen.

Fußnote

(+++ § 108: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 109 Ausnahmen für Vergaben auf der Grundlage 
internationaler Verfahrensregeln

(1) Dieser Teil ist nicht anzuwenden, wenn öffentliche 
Aufträge, Wettbewerbe oder Konzessionen 

1. nach Vergabeverfahren zu vergeben oder durchzuführen 
sind, die festgelegt werden durch 

a)  e in Rechtsinstrument, das völkerrechtl iche 
Verpflichtungen begründet, wie eine im Einklang mit den 
EU-Verträgen geschlossene internationale Übereinkunft 
oder Vereinbarung zwischen der Bundesrepublik 
Deutschland und einem oder mehreren Staaten, die 
nicht Vertragsparteien des Übereinkommens über 
den Europäischen Wirtschaftsraum sind, oder ihren 
Untereinheiten über Liefer-, Bau- oder Dienstleistungen 
für ein von den Unterzeichnern gemeinsam zu verwirk-
lichendes oder zu nutzendes Projekt, oder

b) eine internationale Organisation oder

2. gemäß den Vergaberegeln einer internationalen 
Organisation oder internationalen Finanzierungseinrichtung 
bei vollständiger Finanzierung der öffentlichen Aufträge 
und Wettbewerbe durch diese Organisation oder 
Einrichtung zu vergeben sind; für den Fall einer über-
wiegenden Kofinanzierung öffentlicher Aufträge und 
Wettbewerbe durch eine internationale Organisation oder 
eine internationale Finanzierungseinrichtung einigen sich 
die Parteien auf die anwendbaren Vergabeverfahren.

(2) Für verteidigungs- oder sicherheitsspezifische öffent-
liche Aufträge ist § 145 Nummer 7 und für Konzessionen 
in den Bereichen Verteidigung und Sicherheit ist § 150 
Nummer 7 anzuwenden.

Fußnote

(+++ § 109: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 110 Vergabe von öffentlichen Aufträgen und 
Konzessionen, die verschiedene Leistungen zum 
Gegenstand haben

(1) Öffentliche Aufträge, die verschiedene Leistungen 
wie Liefer-, Bau- oder Dienstleistungen zum Gegenstand 
haben, werden nach den Vorschriften vergeben, denen der 
Hauptgegenstand des Auftrags zuzuordnen ist. Dasselbe 
gilt für die Vergabe von Konzessionen, die sowohl Bau- als 
auch Dienstleistungen zum Gegenstand haben.

(2) Der Hauptgegenstand öffentlicher Aufträge und 
Konzessionen, die 

1. teilweise aus Dienstleistungen, die den Vorschriften 
zur Vergabe von öffentlichen Aufträgen über soziale und 
andere besondere Dienstleistungen im Sinne des § 130 
oder Konzessionen über soziale und andere besondere 
Dienstleistungen im Sinne des § 153 unterfallen, und 
teilweise aus anderen Dienstleistungen bestehen oder

2. teilweise aus Lieferleistungen und teilweise aus 
Dienstleistungen bestehen,

wird danach bestimmt, welcher geschätzte Wert der jewei-
ligen Liefer- oder Dienstleistungen am höchsten ist.

Fußnote

(+++ § 110: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 111 Vergabe von öffentlichen Aufträgen und 
Konzessionen, deren Teile unterschiedlichen recht-
lichen Regelungen unterliegen

(1) Sind die verschiedenen Teile eines öffentlichen Auftrags, 
die jeweils unterschiedlichen rechtlichen Regelungen unter-
liegen, objektiv trennbar, so dürfen getrennte Aufträge für 
jeden Teil oder darf ein Gesamtauftrag vergeben werden.

(2) Werden getrennte Aufträge vergeben, so wird jeder 
einzelne Auftrag nach den Vorschriften vergeben, die auf 
seine Merkmale anzuwenden sind.

(3) Wird ein Gesamtauftrag vergeben, 

1. kann der Auftrag ohne Anwendung dieses Teils vergeben 
werden, wenn ein Teil des Auftrags die Voraussetzungen 
des § 107 Absatz 2 Nummer 1 oder 2 erfüllt und die 
Vergabe eines Gesamtauftrags aus objektiven Gründen 
gerechtfertigt ist,

2. kann der Auftrag nach den Vorschriften über die 
Vergabe von verteidigungs- oder sicherheitsspezifischen 
Aufträgen vergeben werden, wenn ein Teil des Auftrags 
diesen Vorschriften unterliegt und die Vergabe eines 
Gesamtauftrags aus objektiven Gründen gerechtfertigt ist,

3. sind die Vorschriften zur Vergabe von öffentlichen 
Aufträgen durch Sektorenauftraggeber anzuwenden, wenn 
ein Teil des Auftrags diesen Vorschriften unterliegt und der 
Wert dieses Teils den geltenden Schwellenwert erreicht 
oder überschreitet; dies gilt auch dann, wenn der andere 
Teil des Auftrags den Vorschriften über die Vergabe von 
Konzessionen unterliegt,

4. sind die Vorschriften zur Vergabe von öffentlichen 
Aufträgen durch öffentliche Auftraggeber anzuwenden, 
wenn ein Teil des Auftrags den Vorschriften zur Vergabe 
von Konzessionen und ein anderer Teil des Auftrags den 
Vorschriften zur Vergabe von öffentlichen Aufträgen durch 
öffentliche Auftraggeber unterliegt und wenn der Wert 
dieses Teils den geltenden Schwellenwert erreicht oder 
überschreitet,
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5. sind die Vorschriften dieses Teils anzuwenden, wenn 
ein Teil des Auftrags den Vorschriften dieses Teils und ein 
anderer Teil des Auftrags sonstigen Vorschriften außerhalb 
dieses Teils unterliegt; dies gilt ungeachtet des Wertes 
des Teils, der sonstigen Vorschriften außerhalb dieses 
Teils unterliegen würde und ungeachtet ihrer rechtlichen 
Regelung.

(4) Sind die verschiedenen Teile eines öffentlichen Auftrags, 
die jeweils unterschiedlichen rechtlichen Regelungen 
unterliegen, objektiv nicht trennbar, 

1. wird der Auftrag nach den Vorschriften vergeben, denen 
der Hauptgegenstand des Auftrags zuzuordnen ist; enthält 
der Auftrag Elemente einer Dienstleistungskonzession und 
eines Lieferauftrags, wird der Hauptgegenstand danach 
bestimmt, welcher geschätzte Wert der jeweiligen Dienst- 
oder Lieferleistungen höher ist,

2. kann der Auftrag ohne Anwendung der Vorschriften 
dieses Teils oder gemäß den Vorschriften über die Vergabe 
von verteidigungs- oder sicherheitsspezifischen öffentlichen 
Aufträgen vergeben werden, wenn der Auftrag Elemente 
enthält, auf die § 107 Absatz 2 Nummer 1 oder 2 anzu-
wenden ist.

(5) Die Entscheidung, einen Gesamtauftrag oder getrennte 
Aufträge zu vergeben, darf nicht zu dem Zweck getroffen 
werden, die Auftragsvergabe von den Vorschriften zur 
Vergabe öffentlicher Aufträge und Konzessionen 
auszunehmen.

(6) Auf die Vergabe von Konzessionen sind die Absätze 
1, 2 und 3 Nummer 1 und 2 sowie die Absätze 4 und 5 
entsprechend anzuwenden.

Fußnote

(+++ § 111: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 112 Vergabe von öffentlichen Aufträgen und 
Konzessionen, die verschiedene Tätigkeiten umfassen

(1) Umfasst ein öffentlicher Auftrag mehrere Tätigkeiten, 
von denen eine Tätigkeit eine Sektorentätigkeit im Sinne des 
§ 102 darstellt, dürfen getrennte Aufträge für die Zwecke 
jeder einzelnen Tätigkeit oder darf ein Gesamtauftrag 
vergeben werden.

(2) Werden getrennte Aufträge vergeben, so wird jeder 
einzelne Auftrag nach den Vorschriften vergeben, die auf 
seine Merkmale anzuwenden sind.

(3) Wird ein Gesamtauftrag vergeben, unterliegt dieser 
Auftrag den Bestimmungen, die für die Tätigkeit gelten, für 
die der Auftrag hauptsächlich bestimmt ist. Ist der Auftrag 
sowohl für eine Sektorentätigkeit im Sinne des § 102 als 
auch für eine Tätigkeit bestimmt, die Verteidigungs- oder 
Sicherheitsaspekte umfasst, ist § 111 Absatz 3 Nummer 1 
und 2 entsprechend anzuwenden.

(4) Die Entscheidung, einen Gesamtauftrag oder getrennte 
Aufträge zu vergeben, darf nicht zu dem Zweck getroffen 
werden, die Auftragsvergabe von den Vorschriften dieses 
Teils auszunehmen.

(5) Ist es objektiv unmöglich, festzustellen, für welche 
Tätigkeit der Auftrag hauptsächlich bestimmt ist, unterliegt 
die Vergabe 

1. den Vorschriften zur Vergabe von öffentlichen Aufträgen 
durch öffentliche Auftraggeber, wenn eine der Tätigkeiten, 
für die der Auftrag bestimmt ist, unter diese Vorschriften 
fällt,

2. den Vorschriften zur Vergabe von öffentlichen Aufträgen 
durch Sektorenauftraggeber, wenn der Auftrag sowohl für 
eine Sektorentätigkeit im Sinne des § 102 als auch für eine 
Tätigkeit bestimmt ist, die in den Anwendungsbereich der 
Vorschriften zur Vergabe von Konzessionen fallen würde,

3. den Vorschriften zur Vergabe von öffentlichen Aufträgen 
durch Sektorenauftraggeber, wenn der Auftrag sowohl für 
eine Sektorentätigkeit im Sinne des § 102 als auch für eine 
Tätigkeit bestimmt ist, die weder in den Anwendungsbereich 
der Vorschriften zur Vergabe von Konzessionen noch in den 
Anwendungsbereich der Vorschriften zur Vergabe öffentli-
cher Aufträge durch öffentliche Auftraggeber fallen würde.

(6) Umfasst eine Konzession mehrere Tätigkeiten, von 
denen eine Tätigkeit eine Sektorentätigkeit im Sinne des 
§ 102 darstellt, sind die Absätze 1 bis 4 entsprechend 
anzuwenden. Ist es objektiv unmöglich, festzustellen, für 
welche Tätigkeit die Konzession hauptsächlich bestimmt 
ist, unterliegt die Vergabe 

1. den Vorschriften zur Vergabe von Konzessionen durch 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 1, 
wenn eine der Tätigkeiten, für die die Konzession bestimmt 
ist, diesen Bestimmungen und die andere Tätigkeit den 
Bestimmungen für die Vergabe von Konzessionen durch 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
2 oder Nummer 3 unterliegt,

2. den Vorschriften zur Vergabe von öffentlichen Aufträgen 
durch öffentliche Auftraggeber, wenn eine der Tätigkeiten, 
für die die Konzession bestimmt ist, unter diese Vorschriften 
fällt,

3. den Vorschriften zur Vergabe von Konzessionen, wenn 
eine der Tätigkeiten, für die die Konzession bestimmt ist, 
diesen Vorschriften und die andere Tätigkeit weder den 
Vorschriften zur Vergabe von öffentlichen Aufträgen durch 
Sektorenauftraggeber noch den Vorschriften zur Vergabe 
öffentlicher Aufträge durch öffentliche Auftraggeber 
unterliegt.

Fußnote

(+++ § 112: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)
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§ 113 Verordnungsermächtigung

Die Bundesregierung wird ermächt igt , durch 
Rechtsverordnungen mit Zustimmung des Bundesrates die 
Einzelheiten zur Vergabe von öffentlichen Aufträgen und 
Konzessionen sowie zur Ausrichtung von Wettbewerben 
zu regeln. Diese Ermächtigung umfasst die Befugnis zur 
Regelung von Anforderungen an den Auftragsgegenstand 
und an das Vergabeverfahren, insbesondere zur Regelung 

1. der Schätzung des Auftrags- oder Vertragswertes,

2. der Leistungsbeschreibung, der Bekanntmachung, der 
Verfahrensarten und des Ablaufs des Vergabeverfahrens, 
der Nebenangebote, der Vergabe von Unteraufträgen sowie 
der Vergabe öffentlicher Aufträge und Konzessionen, die 
soziale und andere besondere Dienstleistungen betreffen,

3. der besonderen Methoden und Instrumente in 
Vergabeverfahren und für Sammelbeschaffungen 
einschließlich der zentralen Beschaffung,

4. des Sendens, Empfangens, Weiterleitens und Speicherns 
von Daten einschließlich der Regelungen zum Inkrafttreten 
der entsprechenden Verpflichtungen,

5. der Auswahl und Prüfung der Unternehmen und 
Angebote sowie des Abschlusses des Vertrags,

6. der Aufhebung des Vergabeverfahrens,

7. der verteidigungs- oder sicherheitsspezifischen 
Anforderungen im Hinblick auf den Geheimschutz, auf die 
allgemeinen Regelungen zur Wahrung der Vertraulichkeit, 
auf die Versorgungssicherheit sowie auf die besonderen 
Regelungen für die Vergabe von Unteraufträgen,

8. der Voraussetzungen, nach denen Sektorenauftraggeber, 
Konzessionsgeber oder Auftraggeber nach dem 
Bundesberggesetz von der Verpflichtung zur Anwendung 
dieses Teils befreit werden können, sowie des dabei 
anzuwendenden Verfahrens einschließlich der erforder-
lichen Ermittlungsbefugnisse des Bundeskartellamtes 
und  de r  E inz e lhe i t en  de r  Kos t ene r hebung ; 
Vollstreckungserleichterungen dürfen vorgesehen werden.

Die Rechtsverordnungen sind dem Bundestag zuzuleiten. 
Die Zuleitung erfolgt vor der Zuleitung an den Bundesrat. 
Die Rechtsverordnungen können durch Beschluss des 
Bundestages geändert oder abgelehnt werden. Der Beschluss 
des Bundestages wird der Bundesregierung zugeleitet. Hat 
sich der Bundestag nach Ablauf von drei Sitzungswochen 
seit Eingang der Rechtsverordnungen nicht mit ihnen 
befasst, so werden die unveränderten Rechtsverordnungen 
dem Bundesrat zugeleitet.

Fußnote

(+++ § 113: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 114 Monitoring und Pflicht zur Übermittlung von 
Vergabedaten

(1) Die obersten Bundesbehörden und die Länder 
erstatten in ihrem jeweiligen Zuständigkeitsbereich dem 
Bundesministerium für Wirtschaft und Energie über die 
Anwendung der Vorschriften dieses Teils und der aufgrund 
des § 113 erlassenen Rechtsverordnungen bis zum 15. 
Februar 2017 und danach alle drei Jahre jeweils bis zum 
15. Februar schriftlich Bericht.

(2) Auftraggeber im Sinne des § 98 übermitteln an das 
Bundesministerium für Wirtschaft und Energie Daten zu 
öffentlichen Aufträgen im Sinne des § 103 Absatz 1 und zu 
Konzessionen im Sinne des § 105 zur Gewinnung flächen-
deckender Daten im Vergabewesen. Die zu übermittelnden 
Daten umfassen für öffentliche Aufträge im Sinne des § 103 
Absatz 1 und für Konzessionen im Sinne des § 105 ober-
halb der jeweils geltenden Schwellenwerte maximal Daten, 
die in den Bekanntmachungen über vergebene öffentliche 
Aufträge und Konzessionen enthalten sind. Die zu über-
mittelnden Daten umfassen für öffentliche Aufträge durch 
öffentliche Auftraggeber im Sinne des § 99 unterhalb der 
jeweils geltenden Schwellenwerte und oberhalb einer durch 
die Verordnung nach Satz 4 festzulegenden Bagatellgrenze 
Daten zur Art und zur Menge der Leistung sowie zum 
Wert des erfolgreichen Angebots. Die Bundesregierung 
wird ermächtigt, durch Rechtsverordnung mit Zustimmung 
des Bundesrates die Einzelheiten der Datenübermittlung 
einschließlich des Umfangs der zu übermittelnden Daten 
und des Zeitpunkts des Inkrafttretens der entsprechenden 
Verpflichtungen zu regeln.

Fußnote

(+++ § 114: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Abschnitt 2 Vergabe von öffentlichen Aufträgen 
durch öffentliche Auftraggeber

Fußnote

(+++ Abschnitt 2: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

Unterabschnitt 1 Anwendungsbereich

Fußnote

§ 115 Anwendungsbereich

Dieser Abschnitt ist anzuwenden auf die Vergabe von 
öffentlichen Aufträgen und die Ausrichtung von 
Wettbewerben durch öffentliche Auftraggeber.

Fußnote

(+++ § 115: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 116 Besondere Ausnahmen

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe von 
öffentlichen Aufträgen durch öffentliche Auftraggeber, 
wenn diese Aufträge Folgendes zum Gegenstand haben: 
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1. Rechtsdienstleistungen, die eine der folgenden 
Tätigkeiten betreffen: 

a) Vertretung eines Mandanten durch einen Rechtsanwalt 
in 

aa) Gerichts- oder Verwaltungsverfahren vor natio-
nalen oder internationalen Gerichten, Behörden oder 
Einrichtungen,

bb) nationalen oder internationalen Schiedsgerichts- oder 
Schlichtungsverfahren,

b) Rechtsberatung durch einen Rechtsanwalt, sofern 
diese zur Vorbereitung eines Verfahrens im Sinne von 
Buchstabe a dient oder wenn konkrete Anhaltspunkte dafür 
vorliegen und eine hohe Wahrscheinlichkeit besteht, dass 
die Angelegenheit, auf die sich die Rechtsberatung bezieht, 
Gegenstand eines solchen Verfahrens werden wird,

c)Beglaubigungen und Beurkundungen, sofern sie von 
Notaren vorzunehmen sind,

d) Tätigkeiten von gerichtlich bestellten Betreuern, 
Vormündern, Pf legern, Ver fahrensbeis tänden, 
Sachverständigen oder Verwaltern oder sonstige 
Rechtsdienstleistungen, deren Erbringer durch ein Gericht 
dafür bestellt oder durch Gesetz dazu bestimmt werden, um 
bestimmte Aufgaben unter der Aufsicht dieser Gerichte 
wahrzunehmen, oder

e) Tätigkeiten, die zumindest teilweise mit der Ausübung 
von hoheitlichen Befugnissen verbunden sind,

2. Forschungs- und Entwicklungsdienstleistungen, 
es sei denn, es handelt sich um Forschungs- und 
Entwick lungsd iens t l e i s tungen , d ie  unte r  d ie 
Referenznummern des Common Procurement Vocabulary 
73000000-2 bis 73120000-9, 73300000-5, 73420000-2 und 
73430000-5 fallen und bei denen 

a) die Ergebnisse ausschließlich Eigentum des Auftraggebers 
für seinen Gebrauch bei der Ausübung seiner eigenen 
Tätigkeit werden und

b) die Dienstleistung vollständig durch den Auftraggeber 
vergütet wird,

3. den Erwerb, die Entwicklung, die Produktion oder 
die Koproduktion von Sendematerial für audiovisuelle 
Mediendienste oder Hörfunkmediendienste, wenn diese 
Aufträge von Anbietern von audiovisuellen Mediendiensten 
oder Hörfunkmediendiensten vergeben werden, die 
Ausstrahlungszeit oder die Bereitstellung von Sendungen, 
wenn diese Aufträge an Anbieter von audiovisuellen 
Mediendiensten oder Hörfunkmediendiensten vergeben 
werden,

4. finanzielle Dienstleistungen im Zusammenhang mit der 
Ausgabe, dem Verkauf, dem Ankauf oder der Übertragung 
von Wertpapieren oder anderen Finanzinstrumenten, 

Dienstleistungen der Zentralbanken sowie mit der 
Europäischen Finanzstabilisierungsfazilität und dem 
Europäischen Stabilitätsmechanismus durchgeführte 
Transaktionen,

5. Kredite und Darlehen, auch im Zusammenhang mit der 
Ausgabe, dem Verkauf, dem Ankauf oder der Übertragung 
von Wertpapieren oder anderen Finanzinstrumenten oder

6. Dienstleistungen, die an einen öffentlichen Auftraggeber 
nach § 99 Nummer 1 bis 3 vergeben werden, der ein auf 
Gesetz oder Verordnung beruhendes ausschließliches Recht 
hat, die Leistungen zu erbringen.

(2) Dieser Teil ist ferner nicht auf öffentliche Aufträge und 
Wettbewerbe anzuwenden, die hauptsächlich den Zweck 
haben, dem öffentlichen Auftraggeber die Bereitstellung 
oder den Betrieb öffentlicher Kommunikationsnetze 
oder die Bereitstellung eines oder mehrerer elektroni-
scher Kommunikationsdienste für die Öffentlichkeit zu 
ermöglichen.

Fußnote

(+++ § 116: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 117 Besondere Ausnahmen für Vergaben, die 
Verteidigungs- oder Sicherheitsaspekte umfassen

Bei öffentlichen Aufträgen und Wettbewerben, die 
Verteidigungs- oder Sicherheitsaspekte umfassen, ohne 
verteidigungs- oder sicherheitsspezifische Aufträge zu sein, 
ist dieser Teil nicht anzuwenden, 

1. soweit der Schutz wesentlicher Sicherheitsinteressen 
der Bundesrepublik Deutschland nicht durch weniger 
einschneidende Maßnahmen gewährleistet werden kann, 
zum Beispiel durch Anforderungen, die auf den Schutz der 
Vertraulichkeit der Informationen abzielen, die der öffent-
liche Auftraggeber im Rahmen eines Vergabeverfahrens zur 
Verfügung stellt,

2. soweit die Voraussetzungen des Artikels 346 Absatz 
1 Buchstabe a des Vertrags über die Arbeitsweise der 
Europäischen Union erfüllt sind,

3. wenn die Vergabe und die Ausführung des Auftrags 
für geheim erklärt werden oder nach den Rechts- oder 
Verwaltungsvorschriften besondere Sicherheitsmaßnahmen 
erfordern; Voraussetzung hierfür ist eine Feststellung 
darüber, dass die betreffenden wesentlichen Interessen nicht 
durch weniger einschneidende Maßnahmen gewährleistet 
werden können, zum Beispiel durch Anforderungen, die auf 
den Schutz der Vertraulichkeit der Informationen abzielen,

4. wenn der öffentliche Auftraggeber verpflichtet ist, die 
Vergabe oder Durchführung nach anderen Vergabeverfahren 
vorzunehmen, die festgelegt sind durch 

a) eine im Einklang mit den EU-Verträgen geschlossene 
internationale Übereinkunft oder Vereinbarung zwischen 
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der Bundesrepublik Deutschland und einem oder mehreren 
Staaten, die nicht Vertragsparteien des Übereinkommens 
über den Europäischen Wirtschaftsraum sind, oder ihren 
Untereinheiten über Liefer-, Bau- oder Dienstleistungen 
für ein von den Unterzeichnern gemeinsam zu verwirk-
lichendes oder zu nutzendes Projekt,

b) eine internationale Übereinkunft oder Vereinbarung 
im Zusammenhang mit der Stationierung von Truppen, 
die Unternehmen betrifft, die ihren Sitz in der 
Bundesrepublik Deutschland oder einem Staat haben, 
der nicht Vertragspartei des Übereinkommens über den 
Europäischen Wirtschaftsraums ist, oder

c)eine internationale Organisation oder

5. wenn der öffentliche Auftraggeber gemäß den 
Vergaberegeln einer internationalen Organisation oder 
internationalen Finanzierungseinrichtung einen öffentli-
chen Auftrag vergibt oder einen Wettbewerb ausrichtet 
und dieser öffentliche Auftrag oder Wettbewerb vollständig 
durch diese Organisation oder Einrichtung finanziert 
wird. Im Falle einer überwiegenden Kofinanzierung durch 
eine internationale Organisation oder eine internationale 
Finanzierungseinrichtung einigen sich die Parteien auf die 
anwendbaren Vergabeverfahren.

Fußnote

(+++ § 117: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 118 Bestimmten Auftragnehmern vorbehaltene 
öffentliche Aufträge

(1) Öffentliche Auftraggeber können das Recht zur 
Teilnahme an Vergabeverfahren Werkstätten für Menschen 
mit Behinderungen und Unternehmen vorbehalten, 
deren Hauptzweck die soziale und berufliche Integration 
von Menschen mit Behinderungen oder von benach-
teiligten Personen ist, oder bestimmen, dass öffentliche 
Aufträge im Rahmen von Programmen mit geschützten 
Beschäftigungsverhältnissen durchzuführen sind.

(2) Voraussetzung ist, dass mindestens 30 Prozent der 
in diesen Werkstätten oder Unternehmen Beschäftigten 
Menschen mit Behinderungen oder benachteiligte Personen 
sind.

Fußnote

(+++ § 118: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Unterabschnitt 2 Vergabeverfahren und Auftragsausführung

ußnote

(+++ Unterabschnitt 2: Zur Anwendung vgl. § 41 Abs. 2 
MessbG +++)

§ 119 Verfahrensarten

(1) Die Vergabe von öffentlichen Aufträgen erfolgt 
im offenen Verfahren, im nicht offenen Verfahren, im 
Verhandlungsverfahren, im wettbewerblichen Dialog oder 
in der Innovationspartnerschaft.

(2) Öffentlichen Auftraggebern stehen das offene 
Verfahren und das nicht offene Verfahren, das stets einen 
Teilnahmewettbewerb erfordert, nach ihrer Wahl zur 
Verfügung. Die anderen Verfahrensarten stehen nur zur 
Verfügung, soweit dies aufgrund dieses Gesetzes gestattet 
ist.

(3) Das offene Verfahren ist ein Verfahren, in dem der 
öffentliche Auftraggeber eine unbeschränkte Anzahl von 
Unternehmen öffentlich zur Abgabe von Angeboten 
auffordert.

(4) Das nicht offene Verfahren ist ein Verfahren, bei dem 
der öffentliche Auftraggeber nach vorheriger öffentlicher 
Aufforderung zur Teilnahme eine beschränkte Anzahl von 
Unternehmen nach objektiven, transparenten und nichtdis-
kriminierenden Kriterien auswählt (Teilnahmewettbewerb), 
die er zur Abgabe von Angeboten auffordert.

(5) Das Verhandlungsverfahren ist ein Verfahren, bei 
dem sich der öffentliche Auftraggeber mit oder ohne 
Teilnahmewettbewerb an ausgewählte Unternehmen 
wendet, um mit einem oder mehreren dieser Unternehmen 
über die Angebote zu verhandeln.

(6) Der wettbewerbliche Dialog ist ein Verfahren zur 
Vergabe öffentlicher Aufträge mit dem Ziel der Ermittlung 
und Festlegung der Mittel, mit denen die Bedürfnisse des 
öffentlichen Auftraggebers am besten erfüllt werden können. 
Nach einem Teilnahmewettbewerb eröffnet der öffentliche 
Auftraggeber mit den ausgewählten Unternehmen einen 
Dialog zur Erörterung aller Aspekte der Auftragsvergabe.

(7) Die Innovationspartnerschaft ist ein Verfahren zur 
Entwicklung innovativer, noch nicht auf dem Markt 
verfügbarer Liefer-, Bau- oder Dienstleistungen und 
zum anschließenden Erwerb der daraus hervorgehenden 
Leistungen. Nach einem Teilnahmewettbewerb verhan-
delt der öffentliche Auftraggeber in mehreren Phasen 
mit den ausgewählten Unternehmen über die Erst- und 
Folgeangebote.

Fußnote

(+++ § 119: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 120 Besondere Methoden und Instrumente in 
Vergabeverfahren

(1) Ein dynamisches Beschaffungssystem ist ein zeitlich 
befristetes, ausschließlich elektronisches Verfahren zur 
Beschaffung marktüblicher Leistungen, bei denen die 
allgemein auf dem Markt verfügbaren Merkmale den 
Anforderungen des öffentlichen Auftraggebers genügen.
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(2) Eine elektronische Auktion ist ein sich schrittweise 
wiederholendes elektronisches Verfahren zur Ermittlung 
des wirtschaftlichsten Angebots. Jeder elektronischen 
Auktion geht eine vollständige erste Bewertung aller 
Angebote voraus.

(3) Ein elektronischer Katalog ist ein auf der Grundlage 
der Leistungsbeschreibung erstelltes Verzeichnis der 
zu beschaffenden Liefer-, Bau- und Dienstleistungen 
in einem elektronischen Format. Er kann insbesondere 
beim Abschluss von Rahmenvereinbarungen eingesetzt 
werden und Abbildungen, Preisinformationen und 
Produktbeschreibungen umfassen.

(4) Eine zentrale Beschaffungsstelle ist ein öffentlicher 
Auftraggeber, der für andere öffentliche Auftraggeber 
dauerhaft Liefer- und Dienstleistungen beschafft, öffent-
liche Aufträge vergibt oder Rahmenvereinbarungen 
abschließt (zentrale Beschaffungstätigkeit). Öffentliche 
Auftraggeber können Liefer- und Dienstleistungen von 
zentralen Beschaffungsstellen erwerben oder Liefer-, 
Bau- und Dienstleistungsaufträge mittels zentraler 
Beschaffungsstellen vergeben. Öffentliche Aufträge zur 
Ausübung zentraler Beschaffungstätigkeiten können an 
eine zentrale Beschaffungsstelle vergeben werden, ohne 
ein Vergabeverfahren nach den Vorschriften dieses Teils 
durchzuführen. Derartige Dienstleistungsaufträge können 
auch Beratungs- und Unterstützungsleistungen bei der 
Vorbereitung oder Durchführung von Vergabeverfahren 
umfassen. Die Teile 1 bis 3 bleiben unberührt.

Fußnote

(+++ § 120: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 121 Leistungsbeschreibung

(1) In der Leistungsbeschreibung ist der Auftragsgegenstand 
so eindeutig und erschöpfend wie möglich zu beschreiben, 
sodass die Beschreibung für alle Unternehmen im gleichen 
Sinne verständlich ist und die Angebote miteinander 
verglichen werden können. Die Leistungsbeschreibung 
enthält die Funktions- oder Leistungsanforderungen oder 
eine Beschreibung der zu lösenden Aufgabe, deren Kenntnis 
für die Erstellung des Angebots erforderlich ist, sowie die 
Umstände und Bedingungen der Leistungserbringung.

(2) Bei der Beschaffung von Leistungen, die zur Nutzung 
durch natürliche Personen vorgesehen sind, sind bei der 
Erstellung der Leistungsbeschreibung außer in ordnungs-
gemäß begründeten Fällen die Zugänglichkeitskriterien für 
Menschen mit Behinderungen oder die Konzeption für alle 
Nutzer zu berücksichtigen.

(3) Die Leistungsbeschreibung ist den Vergabeunterlagen 
beizufügen.

Fußnote

(+++ § 121: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 122 Eignung

(1) Öffentliche Aufträge werden an fachkundige und leis-
tungsfähige (geeignete) Unternehmen vergeben, die nicht 
nach den §§ 123 oder 124 ausgeschlossen worden sind.

(2) Ein Unternehmen ist geeignet, wenn es die durch den 
öffentlichen Auftraggeber im Einzelnen zur ordnungs-
gemäßen Ausführung des öffentlichen Auftrags festgelegten 
Kriterien (Eignungskriterien) erfüllt. Die Eignungskriterien 
dürfen ausschließlich Folgendes betreffen: 

1. Befähigung und Erlaubnis zur Berufsausübung,

2. wirtschaftliche und finanzielle Leistungsfähigkeit,

3. technische und berufliche Leistungsfähigkeit.

(3) Der Nachweis der Eignung und des Nichtvorliegens 
von Ausschlussgründen nach den §§ 123 und 124 
kann ganz oder teilweise durch die Teilnahme an 
Präqualifizierungssystemen erbracht werden.

(4) Eignungskriterien müssen mit dem Auftragsgegenstand 
in Verbindung und zu diesem in einem angemessenen 
Verhältnis stehen. Sie sind in der Auftragsbekanntmachung, 
der Vorinformation oder der Aufforderung zur 
Interessensbestätigung aufzuführen.

Fußnote

(+++ § 122: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 123 Zwingende Ausschlussgründe

(1) Öffentliche Auftraggeber schließen ein Unternehmen 
zu jedem Zeitpunkt des Vergabeverfahrens von der 
Teilnahme aus, wenn sie Kenntnis davon haben, dass eine 
Person, deren Verhalten nach Absatz 3 dem Unternehmen 
zuzurechnen ist, rechtskräftig verurteilt oder gegen das 
Unternehmen eine Geldbuße nach § 30 des Gesetzes über 
Ordnungswidrigkeiten rechtskräftig festgesetzt worden ist 
wegen einer Straftat nach: 

1. § 129 des Strafgesetzbuchs (Bildung krimineller 
Vereinigungen), § 129a des Strafgesetzbuchs (Bildung terro-
ristischer Vereinigungen) oder § 129b des Strafgesetzbuchs 
(Kriminelle und terroristische Vereinigungen im Ausland),

2. § 89c des Strafgesetzbuchs (Terrorismusfinanzierung) 
oder wegen der Teilnahme an einer solchen Tat oder wegen 
der Bereitstellung oder Sammlung finanzieller Mittel 
in Kenntnis dessen, dass diese finanziellen Mittel ganz 
oder teilweise dazu verwendet werden oder verwendet 
werden sollen, eine Tat nach § 89a Absatz 2 Nummer 2 
des Strafgesetzbuchs zu begehen,

3. § 261 des Strafgesetzbuchs (Geldwäsche; Verschleierung 
unrechtmäßig erlangter Vermögenswerte),

4. § 263 des Strafgesetzbuchs (Betrug), soweit sich die 
Straftat gegen den Haushalt der Europäischen Union oder 
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gegen Haushalte richtet, die von der Europäischen Union 
oder in ihrem Auftrag verwaltet werden,

5. § 264 des Strafgesetzbuchs (Subventionsbetrug), soweit 
sich die Straftat gegen den Haushalt der Europäischen 
Union oder gegen Haushalte richtet, die von der 
Europäischen Union oder in ihrem Auftrag verwaltet 
werden,

6. § 299 des Strafgesetzbuchs (Bestechlichkeit und 
Bestechung im geschäftlichen Verkehr), §§ 299a und 299b 
des Strafgesetzbuchs (Bestechlichkeit und Bestechung im 
Gesundheitswesen),

7 § 108e des Strafgesetzbuchs (Bestechlichkeit und 
Bestechung von Mandatsträgern),

8 . den §§ 333 und 334 des  S trafgesetzbuchs 
(Vorteilsgewährung und Bestechung), jeweils auch in 
Verbindung mit § 335a des Strafgesetzbuchs (Ausländische 
und internationale Bedienstete),

9. Artikel 2 § 2 des Gesetzes zur Bekämpfung internatio-
naler Bestechung (Bestechung ausländischer Abgeordneter 
im Zusammenhang mit internationalem Geschäftsverkehr) 
oder

10. den §§ 232, 232a Absatz 1 bis 5, den §§ 232b bis 233a des 
Strafgesetzbuches (Menschenhandel, Zwangsprostitution, 
Zwangsarbeit, Ausbeutung der Arbeitskraft, Ausbeutung 
unter Ausnutzung einer Freiheitsberaubung).

(2) Einer Verurteilung oder der Festsetzung einer Geldbuße 
im Sinne des Absatzes 1 stehen eine Verurteilung oder 
die Festsetzung einer Geldbuße nach den vergleichbaren 
Vorschriften anderer Staaten gleich.

(3) Das Verhalten einer rechtskräftig verurteilten Person 
ist einem Unternehmen zuzurechnen, wenn diese Person 
als für die Leitung des Unternehmens Verantwortlicher 
gehandelt hat; dazu gehört auch die Überwachung der 
Geschäftsführung oder die sonstige Ausübung von 
Kontrollbefugnissen in leitender Stellung.

(4) Öffentliche Auftraggeber schließen ein Unternehmen zu 
jedem Zeitpunkt des Vergabeverfahrens von der Teilnahme 
an einem Vergabeverfahren aus, wenn 

1. das Unternehmen seinen Verpflichtungen zur Zahlung 
von Steuern, Abgaben oder Beiträgen zur Sozialversicherung 
nicht nachgekommen ist und dies durch eine rechtskräftige 
Gerichts- oder bestandskräftige Verwaltungsentscheidung 
festgestellt wurde oder

2. die öffentlichen Auftraggeber auf sonstige geeignete 
Weise die Verletzung einer Verpflichtung nach Nummer 
1 nachweisen können.

Satz 1 ist nicht anzuwenden, wenn das Unternehmen seinen 
Verpflichtungen dadurch nachgekommen ist, dass es die 
Zahlung vorgenommen oder sich zur Zahlung der Steuern, 

Abgaben und Beiträge zur Sozialversicherung einschließ-
lich Zinsen, Säumnis- und Strafzuschlägen verpflichtet hat.

(5) Von einem Ausschluss nach Absatz 1 kann abgesehen 
werden, wenn dies aus zwingenden Gründen des öffent-
lichen Interesses geboten ist. Von einem Ausschluss nach 
Absatz 4 Satz 1 kann abgesehen werden, wenn dies aus 
zwingenden Gründen des öffentlichen Interesses geboten 
ist oder ein Ausschluss offensichtlich unverhältnismäßig 
wäre. § 125 bleibt unberührt.

Fußnote

(+++ § 123: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 124 Fakultative Ausschlussgründe

(1) Öffentliche Auftraggeber können unter Berücksichtigung 
des Grundsatzes der Verhältnismäßigkeit ein Unternehmen 
zu jedem Zeitpunkt des Vergabeverfahrens von der 
Teilnahme an einem Vergabeverfahren ausschließen, wenn 

1. das Unternehmen bei der Ausführung öffentlicher 
Aufträge nachweislich gegen geltende umwelt-, sozial- oder 
arbeitsrechtliche Verpflichtungen verstoßen hat,

2. das Unternehmen zahlungsunfähig ist, über das 
Vermögen des Unternehmens ein Insolvenzverfahren oder 
ein vergleichbares Verfahren beantragt oder eröffnet worden 
ist, die Eröffnung eines solchen Verfahrens mangels Masse 
abgelehnt worden ist, sich das Unternehmen im Verfahren 
der Liquidation befindet oder seine Tätigkeit eingestellt hat,

3. das Unternehmen im Rahmen der beruflichen Tätigkeit 
nachweislich eine schwere Verfehlung begangen hat, durch 
die die Integrität des Unternehmens infrage gestellt wird; 
§ 123 Absatz 3 ist entsprechend anzuwenden,

4. der öffentliche Auftraggeber über hinreichende 
Anhaltspunkte dafür verfügt, dass das Unternehmen mit 
anderen Unternehmen Vereinbarungen getroffen oder 
Verhaltensweisen aufeinander abgestimmt hat, die eine 
Verhinderung, Einschränkung oder Verfälschung des 
Wettbewerbs bezwecken oder bewirken,

5. ein Interessenkonflikt bei der Durchführung des 
Vergabeverfahrens besteht, der die Unparteilichkeit und 
Unabhängigkeit einer für den öffentlichen Auftraggeber 
tätigen Person bei der Durchführung des Vergabeverfahrens 
beeinträchtigen könnte und der durch andere, weniger 
einschneidende Maßnahmen nicht wirksam beseitigt 
werden kann,

6. eine Wettbewerbsverzerrung daraus resultiert, 
dass das Unternehmen bereits in die Vorbereitung 
des Vergabeverfahrens einbezogen war, und diese 
Wettbewerbsverzerrung nicht durch andere, weniger 
einschneidende Maßnahmen beseitigt werden kann,

7 das Unternehmen eine wesentliche Anforderung bei 
der Ausführung eines früheren öffentlichen Auftrags oder 
Konzessionsvertrags erheblich oder fortdauernd mangelhaft 
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erfüllt hat und dies zu einer vorzeitigen Beendigung, zu 
Schadensersatz oder zu einer vergleichbaren Rechtsfolge 
geführt hat,

8. das Unternehmen in Bezug auf Ausschlussgründe 
oder Eignungskriterien eine schwerwiegende Täuschung 
begangen oder Auskünfte zurückgehalten hat oder nicht in 
der Lage ist, die erforderlichen Nachweise zu übermitteln, 
oder

9. das Unternehmen 

a) versucht hat, die Entscheidungsfindung des öffentlichen 
Auftraggebers in unzulässiger Weise zu beeinflussen,

b) versucht hat, vertrauliche Informationen zu erhalten, 
durch die es unzulässige Vorteile beim Vergabeverfahren 
erlangen könnte, oder

c) fahrlässig oder vorsätzlich irreführende Informationen 
übermittelt hat, die die Vergabeentscheidung des öffentli-
chen Auftraggebers erheblich beeinflussen könnten, oder 
versucht hat, solche Informationen zu übermitteln.

(2) § 21 des Arbeitnehmer-Entsendegesetzes, § 98c des 
Aufenthaltsgesetzes, § 19 des Mindestlohngesetzes und 
§ 21 des Schwarzarbeitsbekämpfungsgesetzes bleiben 
unberührt.

Fußnote

(+++ § 124: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 125 Selbstreinigung

(1) Öffentliche Auftraggeber schließen ein Unternehmen, 
bei dem ein Ausschlussgrund nach § 123 oder § 124 
vorliegt, nicht von der Teilnahme an dem Vergabeverfahren 
aus, wenn das Unternehmen nachgewiesen hat, dass es 

1. für jeden durch eine Straftat oder ein Fehlverhalten 
verursachten Schaden einen Ausgleich gezahlt oder sich 
zur Zahlung eines Ausgleichs verpflichtet hat,

2. die Tatsachen und Umstände, die mit der Straftat 
oder dem Fehlverhalten und dem dadurch verursachten 
Schaden in Zusammenhang stehen, durch eine aktive 
Zusammenarbeit mit den Ermittlungsbehörden und dem 
öffentlichen Auftraggeber umfassend geklärt hat, und

3. konkrete technische, organisatorische und personelle 
Maßnahmen ergriffen hat, die geeignet sind, weitere 
Straftaten oder weiteres Fehlverhalten zu vermeiden.

§ 123 Absatz 4 Satz 2 bleibt unberührt.

(2) Öffentliche Auftraggeber bewerten die von dem 
Unternehmen ergriffenen Selbstreinigungsmaßnahmen 
und berücksichtigen dabei die Schwere und die besonderen 
Umstände der Straftat oder des Fehlverhaltens. Erachten die 
öffentlichen Auftraggeber die Selbstreinigungsmaßnahmen 

des Unternehmens als unzureichend, so begründen sie diese 
Entscheidung gegenüber dem Unternehmen.

Fußnote

(+++ § 125: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 126 Zulässiger Zeitraum für Ausschlüsse

Wenn ein Unternehmen, bei dem ein Ausschlussgrund 
v o r l i e g t , k e i n e  o d e r  k e i n e  a u s r e i c h e n d e n 
Selbstreinigungsmaßnahmen nach § 125 ergriffen hat, 
darf es 

1. bei Vorliegen eines Ausschlussgrundes nach § 123 höchs-
tens fünf Jahre ab dem Tag der rechtskräftigen Verurteilung 
von der Teilnahme an Vergabeverfahren ausgeschlossen 
werden,

2. bei Vorliegen eines Ausschlussgrundes nach § 124 
höchstens drei Jahre ab dem betreffenden Ereignis von der 
Teilnahme an Vergabeverfahren ausgeschlossen werden.

Fußnote

(+++ § 126: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 127 Zuschlag

(1) Der Zuschlag wird auf das wirtschaftlichste Angebot 
erteilt. Grundlage dafür ist eine Bewertung des öffentlichen 
Auftraggebers, ob und inwieweit das Angebot die vorge-
gebenen Zuschlagskriterien erfüllt. Das wirtschaftlichste 
Angebot bestimmt sich nach dem besten Preis-Leistungs-
Verhältnis. Zu dessen Ermittlung können neben dem Preis 
oder den Kosten auch qualitative, umweltbezogene oder 
soziale Aspekte berücksichtigt werden.

(2) Verbindliche Vorschriften zur Preisgestaltung sind 
bei der Ermittlung des wirtschaftlichsten Angebots zu 
beachten.

(3)  Die  Zusch lagskr i te r i en  müssen  mit  dem 
Auftragsgegenstand in Verbindung stehen. Diese 
Verbindung ist auch dann anzunehmen, wenn sich ein 
Zuschlagskriterium auf Prozesse im Zusammenhang 
mit der Herstellung, Bereitstellung oder Entsorgung der 
Leistung, auf den Handel mit der Leistung oder auf ein 
anderes Stadium im Lebenszyklus der Leistung bezieht, 
auch wenn sich diese Faktoren nicht auf die materiellen 
Eigenschaften des Auftragsgegenstandes auswirken.

(4) Die Zuschlagskriterien müssen so festgelegt und 
bestimmt sein, dass die Möglichkeit eines wirksamen 
Wettbewerbs gewährleistet wird, der Zuschlag nicht will-
kürlich erteilt werden kann und eine wirksame Überprüfung 
möglich ist, ob und inwieweit die Angebote die 
Zuschlagskriterien erfüllen. Lassen öffentliche Auftraggeber 
Nebenangebote zu, legen sie die Zuschlagskriterien so 
fest, dass sie sowohl auf Hauptangebote als auch auf 
Nebenangebote anwendbar sind.
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(5) Die Zuschlagskriterien und deren Gewichtung müssen in 
der Auftragsbekanntmachung oder den Vergabeunterlagen 
aufgeführt werden.

Fußnote

(+++ § 127: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 128 Auftragsausführung

(1) Unternehmen haben bei der Ausführung des 
öffentlichen Auftrags alle für sie geltenden rechtlichen 
Verpflichtungen einzuhalten, insbesondere Steuern, 
Abgaben und Beiträge zur Sozialversicherung zu entrichten, 
die arbeitsschutzrechtlichen Regelungen einzuhalten und 
den Arbeitnehmerinnen und Arbeitnehmern wenigs-
tens diejenigen Mindestarbeitsbedingungen einschließ-
lich des Mindestentgelts zu gewähren, die nach dem 
Mindestlohngesetz, einem nach dem Tarifvertragsgesetz mit 
den Wirkungen des Arbeitnehmer-Entsendegesetzes für 
allgemein verbindlich erklärten Tarifvertrag oder einer nach 
§ 7, § 7a oder § 11 des Arbeitnehmer-Entsendegesetzes 
oder einer nach § 3a des Arbeitnehmerüberlassungsgesetzes 
erlassenen Rechtsverordnung für die betreffende Leistung 
verbindlich vorgegeben werden.

(2) Öffentliche Auftraggeber können darüber hinaus beson-
dere Bedingungen für die Ausführung eines Auftrags 
(Ausführungsbedingungen) festlegen, sofern diese mit 
dem Auftragsgegenstand entsprechend § 127 Absatz 3 
in Verbindung stehen. Die Ausführungsbedingungen 
müssen sich aus der Auftragsbekanntmachung oder den 
Vergabeunterlagen ergeben. Sie können insbesondere 
wirtschaftliche, innovationsbezogene, umweltbezogene, 
soziale oder beschäftigungspolitische Belange oder den 
Schutz der Vertraulichkeit von Informationen umfassen.

Fußnote

(+++ § 128: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++) 

(+++ § 128 Abs. 1: Zur Anwendung vgl. § 33 Abs. 5 
KonzVgV +++)

§  1 2 9  Z w i n g e n d  z u  b e r ü c k s i c h t i g e n d e 
Ausführungsbedingungen

Ausführungsbedingungen, die der öffentliche Auftraggeber 
dem beauftragten Unternehmen verbindlich vorzugeben 
hat, dürfen nur aufgrund eines Bundes- oder Landesgesetzes 
festgelegt werden.

Fußnote

(+++ § 129: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§§ 129a bis 129b (weggefallen)

§ 130 Vergabe von öffentlichen Aufträgen über soziale 
und andere besondere Dienstleistungen

(1) Bei der Vergabe von öffentlichen Aufträgen über 
soziale und andere besondere Dienstleistungen im Sinne 
des Anhangs XIV der Richtlinie 2014/24/EU stehen 
öffentlichen Auftraggebern das offene Verfahren, das 
nicht offene Verfahren, das Verhandlungsverfahren mit 
Teilnahmewettbewerb, der wettbewerbliche Dialog und die 
Innovationspartnerschaft nach ihrer Wahl zur Verfügung. 
Ein Verhandlungsverfahren ohne Teilnahmewettbewerb 
steht nur zur Verfügung, soweit dies aufgrund dieses 
Gesetzes gestattet ist.

(2) Abweichend von § 132 Absatz 3 ist die Änderung 
eines öffentlichen Auftrags über soziale und andere 
besondere Dienstleistungen im Sinne des Anhangs XIV 
der Richtlinie 2014/24/EU ohne Durchführung eines 
neuen Vergabeverfahrens zulässig, wenn der Wert der 
Änderung nicht mehr als 20 Prozent des ursprünglichen 
Auftragswertes beträgt.

Fußnote

(+++ § 130: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 131 Vergabe von öffentlichen Aufträgen über 
Personenverkehrsleistungen im Eisenbahnverkehr

(1) Bei der Vergabe von öffentlichen Aufträgen, 
deren Gegenstand Personenverkehrsleistungen im 
Eisenbahnverkehr sind, stehen öffentlichen Auftraggebern 
das offene und das nicht offene Verfahren, das 
Verhandlungsverfahren mit Teilnahmewettbewerb, der 
wettbewerbliche Dialog und die Innovationspartnerschaft 
nach ihrer Wahl zur Verfügung. Ein Verhandlungsverfahren 
ohne Teilnahmewettbewerb steht nur zur Verfügung, soweit 
dies aufgrund dieses Gesetzes gestattet ist.

(2) Anstelle des § 108 Absatz 1 ist Artikel 5 Absatz 2 
der Verordnung (EG) Nr. 1370/2007 des Europäischen 
Parlaments und des Rates vom 23. Oktober 2007 über 
öffentliche Personenverkehrsdienste auf Schiene und 
Straße und zur Aufhebung der Verordnungen (EWG) Nr. 
1191/69 und (EWG) Nr. 1107/70 des Rates (ABl. L 315 
vom 3.12.2007, S. 1) anzuwenden. Artikel 5 Absatz 5 und 
Artikel 7 Absatz 2 der Verordnung (EG) Nr. 1370/2007 
bleiben unberührt.

(3) Öffentliche Auftraggeber, die öffentliche Aufträge im 
Sinne von Absatz 1 vergeben, sollen gemäß Artikel 4 Absatz 
5 der Verordnung (EG) Nr. 1370/2007 verlangen, dass bei 
einem Wechsel des Betreibers der Personenverkehrsleistung 
der ausgewählte Betreiber die Arbeitnehmerinnen und 
Arbeitnehmer, die beim bisherigen Betreiber für die 
Erbringung dieser Verkehrsleistung beschäftigt waren, über-
nimmt und ihnen die Rechte gewährt, auf die sie Anspruch 
hätten, wenn ein Übergang gemäß § 613a des Bürgerlichen 
Gesetzbuchs erfolgt wäre. Für den Fall, dass ein öffentlicher 
Auftraggeber die Übernahme von Arbeitnehmerinnen und 
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Arbeitnehmern im Sinne von Satz 1 verlangt, beschränkt 
sich das Verlangen auf diejenigen Arbeitnehmerinnen 
und Arbeitnehmer, die für die Erbringung der überge-
henden Verkehrsleistung unmittelbar erforderlich sind. 
Der öffentliche Auftraggeber soll Regelungen vorsehen, 
durch die eine missbräuchliche Anpassung tarifvertraglicher 
Regelungen zu Lasten des neuen Betreibers zwischen 
der Veröffentlichung der Auftragsbekanntmachung und 
der Übernahme des Betriebes ausgeschlossen wird. Der 
bisherige Betreiber ist nach Aufforderung durch den öffent-
lichen Auftraggeber verpflichtet, alle hierzu erforderlichen 
Angaben zu machen.

Fußnote

(+++ § 131: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§  1 3 2  Au f t r a g s ä n d e r u n g e n  w ä h r e n d  d e r 
Vertragslaufzeit

(1) Wesentliche Änderungen eines öffentlichen Auftrags 
während der Vertragslaufzeit erfordern ein neues 
Vergabeverfahren. Wesentlich sind Änderungen, die dazu 
führen, dass sich der öffentliche Auftrag erheblich von 
dem ursprünglich vergebenen öffentlichen Auftrag unter-
scheidet. Eine wesentliche Änderung liegt insbesondere 
vor, wenn 

1. mit der Änderung Bedingungen eingeführt werden, die, 
wenn sie für das ursprüngliche Vergabeverfahren gegolten 
hätten, 

a) die Zulassung anderer Bewerber oder Bieter ermöglicht 
hätten,

b) die Annahme eines anderen Angebots ermöglicht hätten 
oder

c)das Interesse weiterer Teilnehmer am Vergabeverfahren 
geweckt hätten,

2. mit der Änderung das wirtschaftliche Gleichgewicht des 
öffentlichen Auftrags zugunsten des Auftragnehmers in 
einer Weise verschoben wird, die im ursprünglichen Auftrag 
nicht vorgesehen war,

3. mit der Änderung der Umfang des öffentlichen Auftrags 
erheblich ausgeweitet wird oder

4. ein neuer Auftragnehmer den Auftragnehmer in anderen 
als den in Absatz 2 Satz 1 Nummer 4 vorgesehenen Fällen 
ersetzt.

(2) Unbeschadet des Absatzes 1 ist die Änderung eines 
öffentlichen Auftrags ohne Durchführung eines neuen 
Vergabeverfahrens zulässig, wenn 

1. in den ursprünglichen Vergabeunterlagen klare, genaue 
und eindeutig formulierte Überprüfungsklauseln oder 
Optionen vorgesehen sind, die Angaben zu Art, Umfang und 
Voraussetzungen möglicher Auftragsänderungen enthalten, 

und sich aufgrund der Änderung der Gesamtcharakter des 
Auftrags nicht verändert,

2. zusätzliche Liefer-, Bau- oder Dienstleistungen erfor-
derlich geworden sind, die nicht in den ursprünglichen 
Vergabeunterlagen vorgesehen waren, und ein Wechsel 
des Auftragnehmers 

a) aus wirtschaftlichen oder technischen Gründen nicht 
erfolgen kann und

b) mit erheblichen Schwierigkeiten oder beträchtlichen 
Zusatzkosten für den öffentlichen Auftraggeber verbunden 
wäre,

3. die Änderung aufgrund von Umständen erforderlich 
geworden ist, die der öffentliche Auftraggeber im Rahmen 
seiner Sorgfaltspflicht nicht vorhersehen konnte, und sich 
aufgrund der Änderung der Gesamtcharakter des Auftrags 
nicht verändert oder

4. ein neuer Auftragnehmer den bisherigen Auftragnehmer 
ersetzt 

a) aufgrund einer Überprüfungsklausel im Sinne von 
Nummer 1,

b) aufgrund der Tatsache, dass ein anderes Unternehmen, das 
die ursprünglich festgelegten Anforderungen an die Eignung 
erfüllt, im Zuge einer Unternehmensumstrukturierung, 
wie zum Beispiel durch Übernahme, Zusammenschluss, 
Erwerb oder Insolvenz, ganz oder teilweise an die Stelle 
des ursprünglichen Auftragnehmers tritt, sofern dies keine 
weiteren wesentlichen Änderungen im Sinne des Absatzes 
1 zur Folge hat, oder

c) aufgrund der Tatsache, dass der öffentliche Auftraggeber 
selbst die Verpflichtungen des Hauptauftragnehmers gegen-
über seinen Unterauftragnehmern übernimmt.

In den Fällen des Satzes 1 Nummer 2 und 3 darf der 
Preis um nicht mehr als 50 Prozent des Wertes des 
ursprünglichen Auftrags erhöht werden. Bei mehreren 
aufeinander folgenden Änderungen des Auftrags gilt diese 
Beschränkung für den Wert jeder einzelnen Änderung, 
sofern die Änderungen nicht mit dem Ziel vorgenommen 
werden, die Vorschriften dieses Teils zu umgehen.

(3) Die Änderung eines öffentlichen Auftrags ohne 
Durchführung eines neuen Vergabeverfahrens ist ferner 
zulässig, wenn sich der Gesamtcharakter des Auftrags nicht 
ändert und der Wert der Änderung 

1. die jeweiligen Schwellenwerte nach § 106 nicht übersteigt 
und

2. bei Liefer- und Dienstleistungsaufträgen nicht mehr als 
10 Prozent und bei Bauaufträgen nicht mehr als 15 Prozent 
des ursprünglichen Auftragswertes beträgt.
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Bei mehreren aufeinander folgenden Änderungen ist der 
Gesamtwert der Änderungen maßgeblich.

(4) Enthält der Vertrag eine Indexierungsklausel, wird 
für die Wertberechnung gemäß Absatz 2 Satz 2 und 3 
sowie gemäß Absatz 3 der höhere Preis als Referenzwert 
herangezogen.

(5) Änderungen nach Absatz 2 Satz 1 Nummer 2 und 3 sind 
im Amtsblatt der Europäischen Union bekannt zu machen.

Fußnote

(+++ § 132: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 133 Kündigung von öffentlichen Aufträgen in besonderen 
Fällen

(1) Unbeschadet des § 135 können öffentliche Auftraggeber 
einen öffentlichen Auftrag während der Vertragslaufzeit 
kündigen, wenn 

1. eine wesentliche Änderung vorgenommen wurde, die 
nach § 132 ein neues Vergabeverfahren erfordert hätte,

2. zum Zeitpunkt der Zuschlagserteilung ein zwingender 
Ausschlussgrund nach § 123 Absatz 1 bis 4 vorlag oder

3. der öffentliche Auftrag aufgrund einer schweren 
Verletzung der Verpflichtungen aus dem Vertrag über 
die Arbeitsweise der Europäischen Union oder aus den 
Vorschriften dieses Teils, die der Europäische Gerichtshof 
in einem Verfahren nach Artikel 258 des Vertrags über 
die Arbeitsweise der Europäischen Union festgestellt hat, 
nicht an den Auftragnehmer hätte vergeben werden dürfen.

(2) Wird ein öffentlicher Auftrag gemäß Absatz 1 gekün-
digt, kann der Auftragnehmer einen seinen bisherigen 
Leistungen entsprechenden Teil der Vergütung verlangen. 
Im Fall des Absatzes 1 Nummer 2 steht dem Auftragnehmer 
ein Anspruch auf Vergütung insoweit nicht zu, als seine 
bisherigen Leistungen infolge der Kündigung für den 
öffentlichen Auftraggeber nicht von Interesse sind.

(3) Die Berechtigung, Schadensersatz zu verlangen, wird 
durch die Kündigung nicht ausgeschlossen.

Fußnote

(+++ § 133: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 134 Informations- und Wartepflicht

(1) Öffentliche Auftraggeber haben die Bieter, deren 
Angebote nicht berücksichtigt werden sollen, über 
den Namen des Unternehmens, dessen Angebot ange-
nommen werden soll, über die Gründe der vorgesehenen 
Nichtberücksichtigung ihres Angebots und über den 
frühesten Zeitpunkt des Vertragsschlusses unverzüglich in 
Textform zu informieren. Dies gilt auch für Bewerber, denen 
keine Information über die Ablehnung ihrer Bewerbung zur 

Verfügung gestellt wurde, bevor die Mitteilung über die 
Zuschlagsentscheidung an die betroffenen Bieter ergangen 
ist.

(2) Ein Vertrag darf erst 15 Kalendertage nach Absendung 
der Information nach Absatz 1 geschlossen werden. Wird 
die Information auf elektronischem Weg oder per Fax 
versendet, verkürzt sich die Frist auf zehn Kalendertage. Die 
Frist beginnt am Tag nach der Absendung der Information 
durch den Auftraggeber; auf den Tag des Zugangs beim 
betroffenen Bieter und Bewerber kommt es nicht an.

(3) Die Informationspflicht entfällt in Fällen, in denen 
das Verhandlungsverfahren ohne Teilnahmewettbewerb 
wegen besonderer Dringlichkeit gerechtfertigt ist. Im 
Fall verteidigungs- oder sicherheitsspezifischer Aufträge 
können öffentliche Auftraggeber beschließen, bestimmte 
Informationen über die Zuschlagserteilung oder den 
Abschluss einer Rahmenvereinbarung nicht mitzuteilen, 
soweit die Offenlegung den Gesetzesvollzug behindert, dem 
öffentlichen Interesse, insbesondere Verteidigungs- oder 
Sicherheitsinteressen, zuwiderläuft, berechtigte geschäft-
liche Interessen von Unternehmen schädigt oder den 
lauteren Wettbewerb zwischen ihnen beeinträchtigen 
könnte.

Fußnote

(+++ § 134: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 135 Unwirksamkeit

(1) Ein öffentlicher Auftrag ist von Anfang an unwirksam, 
wenn der öffentliche Auftraggeber 

1. gegen § 134 verstoßen hat oder

2. den Auftrag ohne vorherige Veröffentlichung einer 
Bekanntmachung im Amtsblatt der Europäischen Union 
vergeben hat, ohne dass dies aufgrund Gesetzes gestattet ist,

und dieser Verstoß in einem Nachprüfungsverfahren fest-
gestellt worden ist.

(2) Die Unwirksamkeit nach Absatz 1 kann nur festgestellt 
werden, wenn sie im Nachprüfungsverfahren innerhalb von 
30 Kalendertagen nach der Information der betroffenen 
Bieter und Bewerber durch den öffentlichen Auftraggeber 
über den Abschluss des Vertrags, jedoch nicht später als 
sechs Monate nach Vertragsschluss geltend gemacht 
worden ist. Hat der Auftraggeber die Auftragsvergabe 
im Amtsblatt der Europäischen Union bekannt gemacht, 
endet die Frist zur Geltendmachung der Unwirksamkeit 30 
Kalendertage nach Veröffentlichung der Bekanntmachung 
der Auftragsvergabe im Amtsblatt der Europäischen Union.

(3) Die Unwirksamkeit nach Absatz 1 Nummer 2 tritt 
nicht ein, wenn 

1. der öffentliche Auftraggeber der Ansicht ist, dass die 
Auftragsvergabe ohne vorherige Veröffentlichung einer 
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Bekanntmachung im Amtsblatt der Europäischen Union 
zulässig ist,

2. der öffentliche Auftraggeber eine Bekanntmachung im 
Amtsblatt der Europäischen Union veröffentlicht hat, mit 
der er die Absicht bekundet, den Vertrag abzuschließen, und

3. der Vertrag nicht vor Ablauf einer Frist von mindes-
tens zehn Kalendertagen, gerechnet ab dem Tag nach der 
Veröffentlichung dieser Bekanntmachung, abgeschlossen 
wurde.

Die Bekanntmachung nach Satz 1 Nummer 2 muss 
den Namen und die Kontaktdaten des öffentlichen 
Auftraggebers, die Beschreibung des Vertragsgegenstands, 
die Begründung der Entscheidung des Auftraggebers, 
den Auftrag ohne vorherige Veröffentlichung einer 
Bekanntmachung im Amtsblatt der Europäischen Union 
zu vergeben, und den Namen und die Kontaktdaten des 
Unternehmens, das den Zuschlag erhalten soll, umfassen.

Fußnote

(+++ § 135: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Abschnitt 3 Vergabe von öffentlichen Aufträgen 
in besonderen Bereichen und von Konzessionen

Fußnote

(+++ Abschnitt 3: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

Unterabschnitt 1 Vergabe von öffentlichen Aufträgen durch 
Sektorenauftraggeber

Fußnote

(+++ Unterabschnitt 1: Zur Anwendung vgl. § 41 Abs. 2 
MessbG +++)

§ 136 Anwendungsbereich

Dieser Unterabschnitt ist anzuwenden auf die Vergabe 
von öffentlichen Aufträgen und die Ausrichtung von 
Wettbewerben durch Sektorenauftraggeber zum Zweck 
der Ausübung einer Sektorentätigkeit.

Fußnote

(+++ § 136: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 137 Besondere Ausnahmen

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe von 
öffentlichen Aufträgen durch Sektorenauftraggeber zum 
Zweck der Ausübung einer Sektorentätigkeit, wenn die 
Aufträge Folgendes zum Gegenstand haben: 

1. Rechtsdienstleistungen im Sinne des § 116 Absatz 1 
Nummer 1,

2. Forschungs- und Entwicklungsdienstleistungen im Sinne 
des § 116 Absatz 1 Nummer 2,

3. Ausstrahlungszeit oder Bereitstellung von Sendungen, 
wenn diese Aufträge an Anbieter von audiovisuellen 
Mediendiensten oder Hörfunkmediendiensten vergeben 
werden,

4. finanzielle Dienstleistungen im Sinne des § 116 Absatz 
1 Nummer 4,

5. Kredite und Darlehen im Sinne des § 116 Absatz 1 
Nummer 5,

6. Dienstleistungen im Sinne des § 116 Absatz 1 Nummer 
6, wenn diese Aufträge aufgrund eines ausschließlichen 
Rechts vergeben werden,

7 die Beschaffung von Wasser im Rahmen der 
Trinkwasserversorgung,

8. die Beschaffung von Energie oder von Brennstoffen zur 
Energieerzeugung im Rahmen der Energieversorgung oder

9. die Weiterveräußerung oder Vermietung an Dritte, wenn 

a) dem Sektorenauftraggeber kein besonderes oder 
ausschließliches Recht zum Verkauf oder zur Vermietung 
des Auftragsgegenstandes zusteht und

b) andere Unternehmen die Möglichkeit haben, den 
Auftragsgegenstand unter den gleichen Bedingungen wie 
der betreffende Sektorenauftraggeber zu verkaufen oder 
zu vermieten.

(2) Dieser Teil ist ferner nicht anzuwenden auf die Vergabe 
von öffentlichen Aufträgen und die Ausrichtung von 
Wettbewerben, die Folgendes zum Gegenstand haben: 

1. Liefer-, Bau- und Dienstleistungen sowie die Ausrichtung 
von Wettbewerben durch Sektorenauftraggeber nach § 100 
Absatz 1 Nummer 2, soweit sie anderen Zwecken dienen 
als einer Sektorentätigkeit, oder

2. die Durchführung von Sektorentätigkeiten außerhalb 
des Gebietes der Europäischen Union, wenn der Auftrag in 
einer Weise vergeben wird, die nicht mit der tatsächlichen 
Nutzung eines Netzes oder einer Anlage innerhalb dieses 
Gebietes verbunden ist.

Fußnote

(+++ § 137: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 138 Besondere Ausnahme für die Vergabe an verbun-
dene Unternehmen

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe von 
öffentlichen Aufträgen, 

1. die ein Sektorenauftraggeber an ein verbundenes 
Unternehmen vergibt oder
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2. die ein Gemeinschaftsunternehmen, das ausschließlich 
mehrere Sektorenauftraggeber zur Durchführung einer 
Sektorentätigkeit gebildet haben, an ein Unternehmen 
vergibt, das mit einem dieser Sektorenauftraggeber 
verbunden ist.

(2) Ein verbundenes Unternehmen im Sinne des Absatzes 
1 ist 

1. ein Unternehmen, dessen Jahresabschluss mit 
dem Jahresabschluss des Auftraggebers in einem 
Konzernabschluss eines Mutterunternehmens entspre-
chend § 271 Absatz 2 des Handelsgesetzbuchs nach den 
Vorschriften über die Vollkonsolidierung einzubeziehen 
ist, oder

2. ein Unternehmen, das 

a) mittelbar oder unmittelbar einem beherrschenden 
Einfluss nach § 100 Absatz 3 des Sektorenauftraggebers 
unterliegen kann,

b) einen beherrschenden Einfluss nach § 100 Absatz 3 auf 
den Sektorenauftraggeber ausüben kann oder

c) gemeinsam mit dem Auftraggeber aufgrund der 
Eigentumsverhältnisse, der finanziellen Beteiligung oder 
der für das Unternehmen geltenden Bestimmungen dem 
beherrschenden Einfluss nach § 100 Absatz 3 eines anderen 
Unternehmens unterliegt.

( 3 )  A b s a t z  1  g i l t  f ü r  L i e f e r - , B a u -  o d e r 
Dienstleistungsaufträge, sofern unter Berücksichtigung 
aller Liefer-, Bau- oder Dienstleistungen, die von dem 
verbundenen Unternehmen während der letzten drei 
Jahre in der Europäischen Union erbracht wurden, 
mindestens 80 Prozent des im jeweiligen Leistungssektor 
insgesamt erzielten durchschnittlichen Umsatzes dieses 
Unternehmens aus der Erbringung von Liefer-, Bau- oder 
Dienstleistungen für den Sektorenauftraggeber oder andere 
mit ihm verbundene Unternehmen stammen.

(4) Werden gleiche oder gleichartige Liefer-, Bau- 
oder Dienstleistungen von mehr als einem mit dem 
Sektorenauftraggeber verbundenen und mit ihm 
wirtschaftlich zusammengeschlossenen Unternehmen 
erbracht, so werden die Prozentsätze nach Absatz 3 unter 
Berücksichtigung des Gesamtumsatzes errechnet, den 
diese verbundenen Unternehmen mit der Erbringung der 
jeweiligen Liefer-, Dienst- oder Bauleistung erzielen.

(5) Liegen für die letzten drei Jahre keine Umsatzzahlen vor, 
genügt es, wenn das Unternehmen etwa durch Prognosen 
über die Tätigkeitsentwicklung glaubhaft macht, dass die 
Erreichung des nach Absatz 3 geforderten Umsatzziels 
wahrscheinlich ist.

Fußnote

(+++ § 138: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 139 Besondere Ausnahme für die Vergabe durch oder 
an ein Gemeinschaftsunternehmen

(1) Dieser Teil ist nicht anzuwenden auf die Vergabe von 
öffentlichen Aufträgen, 

1. die ein Gemeinschaftsunternehmen, das mehrere 
Sektorenauftraggeber ausschließlich zur Durchführung 
von Sektorentätigkeiten gebildet haben, an einen dieser 
Auftraggeber vergibt oder

2 . d i e  e in  S ek to renau f t r aggebe r, de r  e inem 
Gemeinschaftsunternehmen im Sinne der Nummer 1 
angehört, an dieses Gemeinschaftsunternehmen vergibt.

(2) Voraussetzung ist, dass 

1. das Gemeinschaftsunternehmen im Sinne des 
Absatzes 1 Nummer 1 gebildet wurde, um die betreffende 
Sektorentätigkeit während eines Zeitraums von mindestens 
drei Jahren durchzuführen, und

2. in dem Gründungsakt des Gemeinschaftsunternehmens 
festgelegt wird, dass die das Gemeinschaftsunternehmen 
b i l d e n d e n  S e k t o r e n a u f t r a g g e b e r  d e m 
Gemeinschaftsunternehmen mindestens während desselben 
Zeitraums angehören werden.

Fußnote

(+++ § 139: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 140 Besondere Ausnahme für unmittelbar dem 
Wettbewerb ausgesetzte Tätigkeiten

(1) Dieser Teil ist nicht anzuwenden auf öffentliche Aufträge, 
die zum Zweck der Ausübung einer Sektorentätigkeit 
vergeben werden, wenn die Sektorentätigkeit unmit-
telbar dem Wettbewerb auf Märkten ausgesetzt ist, die 
keiner Zugangsbeschränkung unterliegen. Dasselbe 
gilt für Wettbewerbe, die im Zusammenhang mit der 
Sektorentätigkeit ausgerichtet werden.

(2) Für Gutachten und Stellungnahmen, die aufgrund der 
nach § 113 Satz 2 Nummer 8 erlassenen Rechtsverordnung 
vorgenommen werden, erhebt das Bundeskartellamt 
Kosten (Gebühren und Auslagen) zur Deckung des 
Verwaltungsaufwands. § 80 Absatz 1 Satz 3 und Absatz 
2 Satz 1, Satz 2 Nummer 1, Satz 3 und 4, Absatz 5 Satz 
1 sowie Absatz 6 Satz 1 Nummer 2, Satz 2 und 3 gilt 
entsprechend. Hinsichtlich der Möglichkeit zur Beschwerde 
über die Kostenentscheidung gilt § 63 Absatz 1 und 4 
entsprechend.

Fußnote

(+++ § 140: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 141 Verfahrensarten

(1) Sektorenauftraggebern stehen das offene Verfahren, 
das nicht offene Verfahren, das Verhandlungsverfahren mit 
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Teilnahmewettbewerb und der wettbewerbliche Dialog 
nach ihrer Wahl zur Verfügung.

(2) Das Verhandlungsverfahren ohne Teilnahmewettbewerb 
und die Innovationspartnerschaft stehen nur zur Verfügung, 
soweit dies aufgrund dieses Gesetzes gestattet ist.

Fußnote

(+++ § 141: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 142 Sonstige anwendbare Vorschriften

Im Übrigen gelten für die Vergabe von öffentlichen 
Aufträgen durch Sektorenauftraggeber zum Zweck der 
Ausübung von Sektorentätigkeiten die §§ 118 und 119, 
soweit in § 141 nicht abweichend geregelt, die §§ 120 bis 
129, 130 in Verbindung mit Anhang XVII der Richtlinie 
2014/25/EU sowie die §§ 131 bis 135 mit der Maßgabe 
entsprechend, dass 

1. Sektorenauftraggeber abweichend von § 122 Absatz 
1 und 2 die Unternehmen anhand objektiver Kriterien 
auswählen, die allen interessierten Unternehmen zugänglich 
sind,

2. Sektorenauftraggeber nach § 100 Absatz 1 Nummer 2 
ein Unternehmen nach § 123 ausschließen können, aber 
nicht ausschließen müssen,

3. § 132 Absatz 2 Satz 2 und 3 nicht anzuwenden ist.

Fußnote

(+++ § 142: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§  143 Rege lung für  Auf t raggeber  nach  dem 
Bundesberggesetz

(1) Sektorenauftraggeber, die nach dem Bundesberggesetz 
berechtigt sind, Erdöl, Gas, Kohle oder andere feste 
Brennstoffe aufzusuchen oder zu gewinnen, müssen bei der 
Vergabe von Liefer-, Bau- oder Dienstleistungsaufträgen 
oberhalb der Schwellenwerte nach § 106 Absatz 2 Nummer 
2 zur Durchführung der Aufsuchung oder Gewinnung von 
Erdöl, Gas, Kohle oder anderen festen Brennstoffen die 
Grundsätze der Nichtdiskriminierung und der wettbe-
werbsorientierten Auftragsvergabe beachten. Insbesondere 
müssen sie Unternehmen, die ein Interesse an einem 
solchen Auftrag haben können, ausreichend informieren 
und bei der Auftragsvergabe objektive Kriterien zugrunde 
legen. Die Sätze 1 und 2 gelten nicht für die Vergabe von 
Aufträgen, deren Gegenstand die Beschaffung von Energie 
oder Brennstoffen zur Energieerzeugung ist.

(2) Die Auftraggeber nach Absatz 1 erteilen der 
Europäischen Kommission über das Bundesministerium 
für Wirtschaft und Energie Auskunft über die Vergabe der 
unter diese Vorschrift fallenden Aufträge nach Maßgabe 
der Entscheidung 93/327/EWG der Kommission vom 
13. Mai 1993 zur Festlegung der Voraussetzungen, unter 

denen die öffentlichen Auftraggeber, die geographisch abge-
grenzte Gebiete zum Zwecke der Suche oder Förderung 
von Erdöl, Gas, Kohle oder anderen Festbrennstoffen 
nutzen, der Kommission Auskunft über die von ihnen 
vergebenen Aufträge zu erteilen haben (ABl. L 129 vom 
27.5.1993, S. 25). Sie können über das Verfahren gemäß 
der Rechtsverordnung nach § 113 Satz 2 Nummer 8 unter 
den dort geregelten Voraussetzungen eine Befreiung von 
der Pflicht zur Anwendung dieser Bestimmung erreichen.

Fußnote

(+++ § 143: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Unterabschnitt 2 Vergabe von verteidigungs- oder sicher-
heitsspezifischen öffentlichen Aufträgen

Fußnote

(+++ Unterabschnitt 2: Zur Anwendung vgl. § 41 Abs. 2 
MessbG +++)

§ 144 Anwendungsbereich

Dieser Unterabschnitt ist anzuwenden auf die Vergabe 
von verteidigungs- oder sicherheitsspezifischen öffent-
lichen Aufträgen durch öffentliche Auftraggeber und 
Sektorenauftraggeber.

Fußnote

(+++ § 144: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 145 Besondere Ausnahmen für die Vergabe von 
verteidigungs- oder sicherheitsspezifischen öffentli-
chen Aufträgen

Dieser Teil ist nicht anzuwenden auf die Vergabe von 
verteidigungs- oder sicherheitsspezifischen öffentlichen 
Aufträgen, die 

1. den Zwecken nachrichtendienstlicher Tätigkeiten dienen,

2. im Rahmen eines Kooperationsprogramms vergeben 
werden, das 

a) auf Forschung und Entwicklung beruht und

b) mit mindestens einem anderen Mitgliedstaat der 
Europäischen Union für die Entwicklung eines neuen 
Produkts und gegebenenfalls die späteren Phasen des 
gesamten oder eines Teils des Lebenszyklus dieses Produkts 
durchgeführt wird;

beim Abschluss eines solchen Abkommens teilt die 
Europäische Kommission den Anteil der Forschungs- 
und Entwicklungsausgaben an den Gesamtkosten des 
Programms, die Vereinbarung über die Kostenteilung und 
gegebenenfalls den geplanten Anteil der Beschaffungen je 
Mitgliedstaat mit,
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3. in einem Staat außerhalb der Europäischen Union 
vergeben werden; zu diesen Aufträgen gehören auch zivile 
Beschaffungen im Rahmen des Einsatzes von Streitkräften 
oder von Polizeien des Bundes oder der Länder außerhalb 
des Gebiets der Europäischen Union, wenn der Einsatz es 
erfordert, dass im Einsatzgebiet ansässige Unternehmen 
beauftragt werden; zivile Beschaffungen sind Beschaffungen 
nicht-militärischer Produkte und Beschaffungen von Bau- 
oder Dienstleistungen für logistische Zwecke,

4. die Bundesregierung, eine Landesregierung oder eine 
Gebietskörperschaft an eine andere Regierung oder an eine 
Gebietskörperschaft eines anderen Staates vergibt und die 
Folgendes zum Gegenstand haben: 

a) die Lieferung von Militärausrüstung im Sinne des § 
104 Absatz 2 oder die Lieferung von Ausrüstung, die im 
Rahmen eines Verschlusssachenauftrags im Sinne des § 
104 Absatz 3 vergeben wird,

b) Bau- und Dienstleistungen, die in unmittelbarem 
Zusammenhang mit dieser Ausrüstung stehen,

c) Bau- und Dienstleistungen speziell für militärische 
Zwecke oder

d) Bau- und Dienstleistungen, die im Rahmen eines 
Verschlusssachenauftrags im Sinne des § 104 Absatz 3 
vergeben werden,

5. Finanzdienst le is tungen mit  Ausnahme von 
Versicherungsdienstleistungen zum Gegenstand haben,

6. Forschungs- und Entwicklungsdienstleistungen zum 
Gegenstand haben, es sei denn, die Ergebnisse werden 
ausschließlich Eigentum des Auftraggebers für seinen 
Gebrauch bei der Ausübung seiner eigenen Tätigkeit und 
die Dienstleistung wird vollständig durch den Auftraggeber 
vergütet, oder

7. besonderen Verfahrensregeln unterliegen, 

a) die sich aus einem internationalen Abkommen oder 
einer internationalen Vereinbarung ergeben, das oder 
die zwischen einem oder mehreren Mitgliedstaaten der 
Europäischen Union und einem oder mehreren Staaten, 
die nicht Vertragsparteien des Übereinkommens über den 
Europäischen Wirtschaftsraum sind, geschlossen wurde,

b) die sich aus einem internationalen Abkommen oder 
einer internationalen Vereinbarung im Zusammenhang 
mit der Stationierung von Truppen ergeben, das oder die 
Unternehmen eines Mitgliedstaates der Europäischen 
Union oder eines anderen Staates betrifft, oder

c) die für eine internationale Organisation gelten, wenn 
diese für ihre Zwecke Beschaffungen tätigt oder wenn ein 
Mitgliedstaat öffentliche Aufträge nach diesen Regeln 
vergeben muss.

Fußnote

(+++ § 145: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 146 Verfahrensarten

Bei der Vergabe von verteidigungs- oder sicherheits-
spezifischen öffentlichen Aufträgen stehen öffentlichen 
Auftraggebern und Sektorenauftraggebern das nicht 
offene Verfahren und das Verhandlungsverfahren mit 
Teilnahmewettbewerb nach ihrer Wahl zur Verfügung. 
Das Verhandlungsverfahren ohne Teilnahmewettbewerb 
und der wettbewerbliche Dialog stehen nur zur Verfügung, 
soweit dies aufgrund dieses Gesetzes gestattet ist.

Fußnote

(+++ § 146: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 147 Sonstige anwendbare Vorschriften

Im Übrigen gelten für die Vergabe von verteidigungs- oder 
sicherheitsspezifischen öffentlichen Aufträgen die §§ 119, 
120, 121 Absatz 1 und 3 sowie die §§ 122 bis 135 mit der 
Maßgabe entsprechend, dass ein Unternehmen gemäß 
§ 124 Absatz 1 auch dann von der Teilnahme an einem 
Vergabeverfahren ausgeschlossen werden kann, wenn das 
Unternehmen nicht die erforderliche Vertrauenswürdigkeit 
aufweist, um Risiken für die nationale Sicherheit auszu-
schließen. Der Nachweis, dass Risiken für die nationale 
Sicherheit nicht auszuschließen sind, kann auch mit Hilfe 
geschützter Datenquellen erfolgen.

Fußnote

(+++ § 147: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Unterabschnitt 3 Vergabe von Konzessionen

Fußnote

(+++ Unterabschnitt 3: Zur Anwendung vgl. § 41 Abs. 2 
MessbG +++)

§ 148 Anwendungsbereich

Dieser Unterabschnitt ist anzuwenden auf die Vergabe von 
Konzessionen durch Konzessionsgeber.

Fußnote

(+++ § 148: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 149 Besondere Ausnahmen

Dieser Teil ist nicht anzuwenden auf die Vergabe von: 

1. Konzessionen zu Rechtsdienstleistungen im Sinne des § 
116 Absatz 1 Nummer 1,

2 .  K o n z e s s i o n e n  z u  F o r s c h u n g s -  u n d 
Entwicklungsdienstleistungen im Sinne des § 116 Absatz 
1 Nummer 2,
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3. Konzessionen zu audiovisuellen Mediendiensten oder 
Hörfunkmediendiensten im Sinne des § 116 Absatz 1 
Nummer 3,

4. Konzessionen zu finanziellen Dienstleistungen im Sinne 
des § 116 Absatz 1 Nummer 4,

5. Konzessionen zu Krediten und Darlehen im Sinne des 
§ 116 Absatz 1 Nummer 5,

6 . Dienst le i s tungskonzess ionen, die  an e inen 
Konzessionsgeber nach § 101 Absatz 1 Nummer 1 oder 
Nummer 2 aufgrund eines auf Gesetz oder Verordnung 
beruhenden ausschließlichen Rechts vergeben werden,

7. Dienstleistungskonzessionen, die an ein Unternehmen 
aufgrund eines ausschließlichen Rechts vergeben werden, 
das diesem im Einklang mit den nationalen und unions-
rechtlichen Rechtsvorschriften über den Marktzugang für 
Tätigkeiten nach § 102 Absatz 2 bis 6 gewährt wurde; 
ausgenommen hiervon sind Dienstleistungskonzessionen 
für Tätigkeiten, für die die Unionsvorschriften keine bran-
chenspezifischen Transparenzverpflichtungen vorsehen; 
Auftraggeber, die einem Unternehmen ein ausschließliches 
Recht im Sinne dieser Vorschrift gewähren, setzen die 
Europäische Kommission hierüber binnen eines Monats 
nach Gewährung dieses Rechts in Kenntnis,

8. Konzessionen, die hauptsächlich dazu dienen, dem 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
1 die Bereitstellung oder den Betrieb öffentlicher 
Kommunikationsnetze oder die Bereitstellung eines oder 
mehrerer elektronischer Kommunikationsdienste für die 
Öffentlichkeit zu ermöglichen,

9. Konzessionen im Bereich Wasser, die 

a) die Bereitstellung oder das Betreiben fester Netze zur 
Versorgung der Allgemeinheit im Zusammenhang mit 
der Gewinnung, dem Transport oder der Verteilung von 
Trinkwasser oder die Einspeisung von Trinkwasser in diese 
Netze betreffen oder

b) mit einer Tätigkeit nach Buchstabe a im Zusammenhang 
stehen und einen der nachfolgend aufgeführten 
Gegenstände haben: 

aa) Wasserbau-, Bewässerungs- und Entwässerungsvorhaben, 
sofern die zur Trinkwasserversorgung bestimmte 
Wassermenge mehr als 20 Prozent der Gesamtwassermenge 
ausmacht, die mit den entsprechenden Vorhaben oder 
Bewässerungs- oder Entwässerungsanlagen zur Verfügung 
gestellt wird, oder

bb) Abwasserbeseitigung oder -behandlung,

10. Dienstleistungskonzessionen zu Lotteriedienstleistungen, 
die unter die Referenznummer des Common Procurement 
Vocabulary 92351100-7 fallen, und die einem Unternehmen 
auf der Grundlage eines ausschließlichen Rechts gewährt 
werden, 

11. Konzessionen, die Konzessionsgeber im Sinne des 
§ 101 Absatz 1 Nummer 2 und 3 zur Durchführung 
ihrer Tätigkeiten in einem nicht der Europäischen Union 
angehörenden Staat in einer Weise vergeben, die nicht mit 
der physischen Nutzung eines Netzes oder geografischen 
Gebiets in der Europäischen Union verbunden ist, oder

12. Konzessionen, die im Bereich der Luftverkehrsdienste 
auf der Grundlage der Erteilung einer Betriebsgenehmigung 
im Sinne der Verordnung (EG) Nr. 1008/2008 des 
Europäischen Parlaments und des Rates vom 24. September 
2008 über gemeinsame Vorschriften für die Durchführung 
von Luftverkehrsdiensten in der Gemeinschaft (ABl. L 
293 vom 31.10.2008, S. 3) vergeben werden, oder von 
Konzessionen, die die Beförderung von Personen im Sinne 
des § 1 des Personenbeförderungsgesetzes betreffen.

Fußnote

(+++ § 149: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 150 Besondere Ausnahmen für die Vergabe von 
Konzessionen in den Bereichen Verteidigung und 
Sicherheit

Dieser Teil ist nicht anzuwenden auf die Vergabe von 
Konzessionen in den Bereichen Verteidigung und 
Sicherheit, 

1. bei denen die Anwendung der Vorschriften dieses Teils 
den Konzessionsgeber verpflichten würde, Auskünfte 
zu erteilen, deren Preisgabe seines Erachtens den 
wesentlichen Sicherheitsinteressen der Bundesrepublik 
Deutschland zuwiderläuft, oder wenn die Vergabe und 
Durchführung der Konzession als geheim zu erklären sind 
oder von besonderen Sicherheitsmaßnahmen gemäß den 
geltenden Rechts- oder Verwaltungsvorschriften begleitet 
sein müssen, sofern der Konzessionsgeber festgestellt hat, 
dass die betreffenden wesentlichen Interessen nicht durch 
weniger einschneidende Maßnahmen gewahrt werden 
können, wie beispielsweise durch Anforderungen, die 
auf den Schutz der Vertraulichkeit der Informationen 
abzielen, die Konzessionsgeber im Rahmen eines 
Konzessionsvergabeverfahrens zur Verfügung stellen,

2. die im Rahmen eines Kooperationsprogramms vergeben 
werden, das 

a) auf Forschung und Entwicklung beruht und

b) mit mindestens einem anderen Mitgliedstaat der 
Europäischen Union für die Entwicklung eines neuen 
Produkts und gegebenenfalls die späteren Phasen des 
gesamten oder eines Teils des Lebenszyklus dieses Produkts 
durchgeführt wird,

3. die die Bundesregierung an eine andere Regierung für in 
unmittelbarem Zusammenhang mit Militärausrüstung oder 
sensibler Ausrüstung stehende Bau- und Dienstleistungen 
oder für Bau- und Dienstleistungen speziell für militärische 
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Zwecke oder für sensible Bau- und Dienstleistungen 
vergibt,

4. die in einem Staat, der nicht Vertragspartei des 
Übereinkommens über den Europäischen Wirtschaftsraum 
ist, im Rahmen des Einsatzes von Truppen außerhalb des 
Gebiets der Europäischen Union vergeben werden, wenn 
der Einsatz erfordert, dass diese Konzessionen an im 
Einsatzgebiet ansässige Unternehmen vergeben werden,

5. die durch andere Ausnahmevorschriften dieses Teils 
erfasst werden,

6. die nicht bereits gemäß den Nummern 1 bis 5 
ausgeschlossen sind, wenn der Schutz wesentlicher 
Sicherheitsinteressen der Bundesrepublik Deutschland 
nicht durch weniger einschneidende Maßnahmen garantiert 
werden kann, wie beispielsweise durch Anforderungen, 
die auf den Schutz der Vertraulichkeit der Informationen 
abzielen, die Konzessionsgeber im Rahmen eines 
Konzessionsvergabeverfahrens zur Verfügung stellen, oder

7. die besonderen Verfahrensregeln unterliegen, 

a) die sich aus einem internationalen Abkommen oder 
einer internationalen Vereinbarung ergeben, das oder 
die zwischen einem oder mehreren Mitgliedstaaten der 
Europäischen Union und einem oder mehreren Staaten, 
die nicht Vertragsparteien des Übereinkommens über den 
Europäischen Wirtschaftsraum sind, geschlossenen wurde,

b) die sich aus einem internationalen Abkommen oder 
einer internationalen Vereinbarung im Zusammenhang 
mit der Stationierung von Truppen ergeben, das oder die 
Unternehmen eines Mitgliedstaates der Europäischen 
Union oder eines anderen Staates betrifft, oder

c) die für eine internationale Organisation gelten, wenn 
diese für ihre Zwecke Beschaffungen tätigt oder wenn 
ein Mitgliedstaat der Europäischen Union Aufträge nach 
diesen Regeln vergeben muss.

Fußnote

(+++ § 150: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 151 Verfahren

Konzessionsgeber geben die Absicht bekannt, eine 
Konzession zu vergeben. Auf die Veröffentlichung der 
Konzessionsvergabeabsicht darf nur verzichtet werden, 
soweit dies aufgrund dieses Gesetzes zulässig ist. Im 
Übrigen dürfen Konzessionsgeber das Verfahren zur 
Vergabe von Konzessionen vorbehaltlich der aufgrund 
dieses Gesetzes erlassenen Verordnung zu den Einzelheiten 
des Vergabeverfahrens frei ausgestalten.

Fußnote

(+++ § 151: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 152 Anforderungen im Konzessionsvergabeverfahren

(1) Zur Leistungsbeschreibung ist § 121 Absatz 1 und 3 
entsprechend anzuwenden.

(2) Konzessionen werden an geeignete Unternehmen im 
Sinne des § 122 vergeben.

(3) Der Zuschlag wird auf der Grundlage objektiver 
Kriterien erteilt, die sicherstellen, dass die Angebote 
unter wirksamen Wettbewerbsbedingungen bewertet 
werden, sodass ein wirtschaftlicher Gesamtvorteil für 
den Konzessionsgeber ermittelt werden kann. Die 
Zuschlagskriterien müssen mit dem Konzessionsgegenstand 
in Verbindung stehen und dürfen dem Konzessionsgeber 
keine uneingeschränkte Wahlfreiheit einräumen. Sie können 
qualitative, umweltbezogene oder soziale Belange umfassen. 
Die Zuschlagskriterien müssen mit einer Beschreibung 
einhergehen, die eine wirksame Überprüfung der von den 
Bietern übermittelten Informationen gestatten, damit 
bewertet werden kann, ob und inwieweit die Angebote die 
Zuschlagskriterien erfüllen.

(4) Die Vorschriften zur Auftragsausführung nach 
§ 128 und zu den zwingend zu berücksichtigenden 
Ausführungsbedingungen nach § 129 sind entsprechend 
anzuwenden.

Fußnote

(+++ § 152: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++) 

(+++ § 152 Abs. 4: Zur Anwendung vgl. § 33 Abs. 5 
KonzVgV +++)

§ 153 Vergabe von Konzessionen über soziale und 
andere besondere Dienstleistungen

Für das Verfahren zur Vergabe von Konzessionen, die 
soziale und andere besondere Dienstleistungen im Sinne 
des Anhangs IV der Richtlinie 2014/23/EU betreffen, sind 
die §§ 151 und 152 anzuwenden.

Fußnote

(+++ § 153: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 154 Sonstige anwendbare Vorschriften

Im Übrigen sind für die Vergabe von Konzessionen 
einschließlich der Konzessionen nach § 153 folgende 
Vorschriften entsprechend anzuwenden: 

1. § 118 hinsichtlich vorbehaltener Konzessionen,

2. die §§ 123 bis 126 mit der Maßgabe, dass 

a) Konzessionsgeber nach § 101 Absatz 1 Nummer 3 
ein Unternehmen unter den Voraussetzungen des § 123 
ausschließen können, aber nicht ausschließen müssen,
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b) Konzessionsgeber im Fall einer Konzession in den 
Bereichen Verteidigung und Sicherheit ein Unternehmen 
von der Teilnahme an einem Vergabeverfahren ausschließen 
können, wenn das Unternehmen nicht die erforderliche 
Vertrauenswürdigkeit aufweist, um Risiken für die nationale 
Sicherheit auszuschließen; der Nachweis kann auch mithilfe 
geschützter Datenquellen erfolgen,

3. § 131 Absatz 2 und 3 und § 132 mit der Maßgabe, dass 

a) § 132 Absatz 2 Satz 2 und 3 für die Vergabe von 
Konzessionen, die Tätigkeiten nach § 102 Absatz 2 bis 6 
betreffen, nicht anzuwenden ist und

b) die Obergrenze des § 132 Absatz 3 Nummer 2 für Bau- 
und Dienstleistungskonzessionen einheitlich 10 Prozent des 
Wertes der ursprünglichen Konzession beträgt,

4. die §§ 133 bis 135,

5. § 138 hinsichtlich der Vergabe von Konzessionen durch 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
2 und 3 an verbundene Unternehmen,

6. § 139 hinsichtlich der Vergabe von Konzessionen durch 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
2 und 3 an ein Gemeinschaftsunternehmen oder durch 
Gemeinschaftsunternehmen an einen Konzessionsgeber im 
Sinne des § 101 Absatz 1 Nummer 2 und 3 und

7. § 140 hinsichtlich der Vergabe von Konzessionen durch 
Konzessionsgeber im Sinne des § 101 Absatz 1 Nummer 
2 und 3 für unmittelbar dem Wettbewerb ausgesetzte 
Tätigkeiten.

Fußnote

(+++ § 154: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Kapitel 2 Nachprüfungsverfahren

Fußnote

(+++ Kapitel 2: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

Abschnitt 1 Nachprüfungsbehörden

Fußnote

(+++ Abschnitt 1: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

§ 155 Grundsatz

Unbeschadet  der  Prüfungsmögl ichkei ten  von 
Aufsichtsbehörden unterliegt die Vergabe öffentlicher 
Aufträge und von Konzessionen der Nachprüfung durch 
die Vergabekammern.

Fußnote

(+++ § 155: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 156 Vergabekammern

(1) Die Nachprüfung der Vergabe öffentlicher Aufträge 
und der Vergabe von Konzessionen nehmen die 
Vergabekammern des Bundes für die dem Bund zuzu-
rechnenden öffentlichen Aufträge und Konzessionen, die 
Vergabekammern der Länder für die diesen zuzurech-
nenden öffentlichen Aufträge und Konzessionen wahr.

(2) Rechte aus § 97 Absatz 6 sowie sonstige Ansprüche 
gegen Auftraggeber, die auf die Vornahme oder das 
Unterlassen einer Handlung in einem Vergabeverfahren 
gerichtet sind, können nur vor den Vergabekammern und 
dem Beschwerdegericht geltend gemacht werden.

(3) Die Zuständigkeit der ordentlichen Gerichte für die 
Geltendmachung von Schadensersatzansprüchen und 
die Befugnisse der Kartellbehörden zur Verfolgung von 
Verstößen insbesondere gegen die §§ 19 und 20 bleiben 
unberührt.

Fußnote

(+++ § 156: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 157 Besetzung, Unabhängigkeit

(1) Die Vergabekammern üben ihre Tätigkeit im Rahmen 
der Gesetze unabhängig und in eigener Verantwortung aus.

(2) Die Vergabekammern entscheiden in der Besetzung mit 
einem Vorsitzenden und zwei Beisitzern, von denen einer 
ein ehrenamtlicher Beisitzer ist. Der Vorsitzende und der 
hauptamtliche Beisitzer müssen Beamte auf Lebenszeit 
mit der Befähigung zum höheren Verwaltungsdienst oder 
vergleichbar fachkundige Angestellte sein. Der Vorsitzende 
oder der hauptamtliche Beisitzer muss die Befähigung zum 
Richteramt haben; in der Regel soll dies der Vorsitzende 
sein. Die Beisitzer sollen über gründliche Kenntnisse 
des Vergabewesens, die ehrenamtlichen Beisitzer auch 
über mehrjährige praktische Erfahrungen auf dem Gebiet 
des Vergabewesens verfügen. Bei der Überprüfung der 
Vergabe von verteidigungs- oder sicherheitsspezifischen 
Aufträgen im Sinne des § 104 können die Vergabekammern 
abweichend von Satz 1 auch in der Besetzung mit einem 
Vorsitzenden und zwei hauptamtlichen Beisitzern 
entscheiden.

(3) Die Kammer kann das Verfahren dem Vorsitzenden 
oder dem hauptamtlichen Beisitzer ohne mündliche 
Verhandlung durch unanfechtbaren Beschluss zur allei-
nigen Entscheidung übertragen. Diese Übertragung 
ist nur möglich, sofern die Sache keine wesentlichen 
Schwierigkeiten in tatsächlicher oder rechtlicher Hinsicht 
aufweist und die Entscheidung nicht von grundsätzlicher 
Bedeutung sein wird.

(4) Die Mitglieder der Kammer werden für eine Amtszeit 
von fünf Jahren bestellt. Sie entscheiden unabhängig und 
sind nur dem Gesetz unterworfen.
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Fußnote

(+++ § 157: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 158 Einrichtung, Organisation

(1) Der Bund richtet die erforder liche Anzahl 
von Vergabekammern beim Bundeskartellamt ein. 
Einrichtung und Besetzung der Vergabekammern 
sowie die Geschäftsverteilung bestimmt der Präsident 
des Bundeskartellamts. Ehrenamtliche Beisitzer 
und deren Stellvertreter ernennt er auf Vorschlag der 
Spitzenorganisationen der öffentlich-rechtlichen 
Kammern. Der Präsident des Bundeskartellamts erlässt 
nach Genehmigung durch das Bundesministerium für 
Wirtschaft und Energie eine Geschäftsordnung und veröf-
fentlicht diese im Bundesanzeiger.

(2) Die Einrichtung, Organisation und Besetzung 
de r  in  d i e sem Abschn i t t  genannten  S te l l en 
(Nachprüfungsbehörden) der Länder bestimmen die nach 
Landesrecht zuständigen Stellen, mangels einer solchen 
Bestimmung die Landesregierung, die die Ermächtigung 
weiter übertragen kann. Die Länder können gemeinsame 
Nachprüfungsbehörden einrichten.

Fußnote

(+++ § 158: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 159 Abgrenzung der  Z uständigkeit  der 
Vergabekammern

(1) Die Vergabekammer des Bundes ist zuständig für die 
Nachprüfung der Vergabeverfahren 

1. des Bundes;

2. von öffentlichen Auftraggebern im Sinne des § 99 
Nummer 2, von Sektorenauftraggebern im Sinne des § 
100 Absatz 1 Nummer 1 in Verbindung mit § 99 Nummer 
2 und Konzessionsgebern im Sinne des § 101 Absatz 1 
Nummer 1 in Verbindung mit § 99 Nummer 2, sofern 
der Bund die Beteiligung überwiegend verwaltet oder die 
sonstige Finanzierung überwiegend gewährt hat oder über 
die Leitung überwiegend die Aufsicht ausübt oder die 
Mitglieder des zur Geschäftsführung oder zur Aufsicht 
berufenen Organs überwiegend bestimmt hat, es sei denn, 
die an dem Auftraggeber Beteiligten haben sich auf die 
Zuständigkeit einer anderen Vergabekammer geeinigt;

3. von Sektorenauftraggebern im Sinne des § 100 Absatz 1 
Nummer 2 und von Konzessionsgebern im Sinne des § 101 
Absatz 1 Nummer 3, sofern der Bund auf sie einen beherr-
schenden Einfluss ausübt; ein beherrschender Einfluss 
liegt vor, wenn der Bund unmittelbar oder mittelbar die 
Mehrheit des gezeichneten Kapitals des Auftraggebers 
besitzt oder über die Mehrheit der mit den Anteilen des 
Auftraggebers verbundenen Stimmrechte verfügt oder mehr 
als die Hälfte der Mitglieder des Verwaltungs-, Leitungs- 
oder Aufsichtsorgans des Auftraggebers bestellen kann;

4. von Auftraggebern im Sinne des § 99 Nummer 4, sofern 
der Bund die Mittel überwiegend bewilligt hat;

5. die im Rahmen der Organleihe für den Bund durch-
geführt werden;

6. in Fällen, in denen sowohl die Vergabekammer des 
Bundes als auch eine oder mehrere Vergabekammern der 
Länder zuständig sind.

(2) Wird das Vergabeverfahren von einem Land im 
Rahmen der Auftragsverwaltung für den Bund durch-
geführt, ist die Vergabekammer dieses Landes zuständig. 
Ist in entsprechender Anwendung des Absatzes 1 Nummer 
2 bis 5 ein Auftraggeber einem Land zuzuordnen, ist die 
Vergabekammer des jeweiligen Landes zuständig.

(3) In allen anderen Fällen wird die Zuständigkeit der 
Vergabekammern nach dem Sitz des Auftraggebers 
bestimmt. Bei länderübergreifenden Beschaffungen 
benennen die Auftraggeber in der Vergabebekanntmachung 
nur eine zuständige Vergabekammer.

Fußnote

(+++ § 159: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Abschnitt 2 Verfahren vor der Vergabekammer

Fußnote

(+++ Abschnitt 2: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

§ 160 Einleitung, Antrag

(1) Die Vergabekammer leitet ein Nachprüfungsverfahren 
nur auf Antrag ein.

(2) Antragsbefugt ist jedes Unternehmen, das ein Interesse 
an dem öffentlichen Auftrag oder der Konzession hat und 
eine Verletzung in seinen Rechten nach § 97 Absatz 6 durch 
Nichtbeachtung von Vergabevorschriften geltend macht. 
Dabei ist darzulegen, dass dem Unternehmen durch die 
behauptete Verletzung der Vergabevorschriften ein Schaden 
entstanden ist oder zu entstehen droht.

(3) Der Antrag ist unzulässig, soweit 

1. der Antragsteller den geltend gemachten Verstoß 
gegen Vergabevorschr if ten vor Einreichen des 
Nachprüfungsantrags erkannt und gegenüber dem 
Auftraggeber nicht innerhalb einer Frist von zehn 
Kalendertagen gerügt hat; der Ablauf der Frist nach § 134 
Absatz 2 bleibt unberührt,

2. Verstöße gegen Vergabevorschriften, die aufgrund der 
Bekanntmachung erkennbar sind, nicht spätestens bis 
zum Ablauf der in der Bekanntmachung benannten Frist 
zur Bewerbung oder zur Angebotsabgabe gegenüber dem 
Auftraggeber gerügt werden,
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3. Verstöße gegen Vergabevorschriften, die erst in den 
Vergabeunterlagen erkennbar sind, nicht spätestens bis zum 
Ablauf der Frist zur Bewerbung oder zur Angebotsabgabe 
gegenüber dem Auftraggeber gerügt werden,

4. mehr als 15 Kalendertage nach Eingang der Mitteilung 
des Auftraggebers, einer Rüge nicht abhelfen zu wollen, 
vergangen sind.

Satz 1 gilt nicht bei einem Antrag auf Feststellung der 
Unwirksamkeit des Vertrags nach § 135 Absatz 1 Nummer 
2. § 134 Absatz 1 Satz 2 bleibt unberührt.

Fußnote

(+++ § 160: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 161 Form, Inhalt

(1) Der Antrag ist schriftlich bei der Vergabekammer 
einzureichen und unverzüglich zu begründen. Er soll 
ein bestimmtes Begehren enthalten. Ein Antragsteller 
ohne Wohnsitz oder gewöhnlichen Aufenthalt, Sitz oder 
Geschäftsleitung im Geltungsbereich dieses Gesetzes hat 
einen Empfangsbevollmächtigten im Geltungsbereich 
dieses Gesetzes zu benennen.

(2) Die Begründung muss die Bezeichnung des 
Antragsgegners, eine Beschreibung der behaupteten 
Rechtsverletzung mit Sachverhaltsdarstellung und die 
Bezeichnung der verfügbaren Beweismittel enthalten 
sowie darlegen, dass die Rüge gegenüber dem Auftraggeber 
erfolgt ist; sie soll, soweit bekannt, die sonstigen Beteiligten 
benennen.

Fußnote

(+++ § 161: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 162 Verfahrensbeteiligte, Beiladung

Verfahrensbeteiligte sind der Antragsteller, der Auftraggeber 
und die Unternehmen, deren Interessen durch die 
Entscheidung schwerwiegend berührt werden und die 
deswegen von der Vergabekammer beigeladen worden sind. 
Die Entscheidung über die Beiladung ist unanfechtbar.

Fußnote

(+++ § 162: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 163 Untersuchungsgrundsatz

(1) Die Vergabekammer erforscht den Sachverhalt von 
Amts wegen. Sie kann sich dabei auf das beschränken, was 
von den Beteiligten vorgebracht wird oder ihr sonst bekannt 
sein muss. Zu einer umfassenden Rechtmäßigkeitskontrolle 
ist die Vergabekammer nicht verpflichtet. Sie achtet bei 
ihrer gesamten Tätigkeit darauf, dass der Ablauf des 
Vergabeverfahrens nicht unangemessen beeinträchtigt wird.

(2) Die Vergabekammer prüft den Antrag darauf, ob er 
offensichtlich unzulässig oder unbegründet ist. Dabei 
berücksichtigt die Vergabekammer auch einen vorsorglich 
hinterlegten Schriftsatz (Schutzschrift) des Auftraggebers. 
Sofern der Antrag nicht offensichtlich unzulässig oder 
unbegründet ist, übermittelt die Vergabekammer dem 
Auftraggeber eine Kopie des Antrags und fordert bei ihm 
die Akten an, die das Vergabeverfahren dokumentieren 
(Vergabeakten). Der Auftraggeber hat die Vergabeakten der 
Kammer sofort zur Verfügung zu stellen. Die §§ 57 bis 59 
Absatz 1 bis 5 sowie § 61 gelten entsprechend.

Fußnote

(+++ § 163: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 164 Aufbewahrung vertraulicher Unterlagen

(1) Die Vergabekammer stellt die Vertraulichkeit von 
Verschlusssachen und anderen vertraulichen Informationen 
sicher, die in den von den Parteien übermittelten Unterlagen 
enthalten sind.

(2) Die Mitglieder der Vergabekammern sind zur 
Geheimhaltung verpflichtet; die Entscheidungsgründe 
dürfen Art und Inhalt der geheim gehaltenen Urkunden, 
Akten, elektronischen Dokumente und Auskünfte nicht 
erkennen lassen.

Fußnote

(+++ § 164: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 165 Akteneinsicht

(1) Die Beteiligten können die Akten bei der Vergabekammer 
einsehen und sich durch die Geschäftsstelle auf ihre Kosten 
Ausfertigungen, Auszüge oder Abschriften erteilen lassen.

(2) Die Vergabekammer hat die Einsicht in die Unterlagen 
zu versagen, soweit dies aus wichtigen Gründen, insbeson-
dere des Geheimschutzes oder zur Wahrung von Betriebs- 
oder Geschäftsgeheimnissen, geboten ist.

(3) Jeder Beteiligte hat mit Übersendung seiner Akten 
oder Stellungnahmen auf die in Absatz 2 genannten 
Geheimnisse hinzuweisen und diese in den Unterlagen 
entsprechend kenntlich zu machen. Erfolgt dies nicht, kann 
die Vergabekammer von seiner Zustimmung auf Einsicht 
ausgehen.

(4) Die Versagung der Akteneinsicht kann nur im 
Zusammenhang mit der sofortigen Beschwerde in der 
Hauptsache angegriffen werden.

Fußnote

(+++ § 165: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)
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§ 166 Mündliche Verhandlung

(1) Die Vergabekammer entscheidet aufgrund einer münd-
lichen Verhandlung, die sich auf einen Termin beschränken 
soll. Alle Beteiligten haben Gelegenheit zur Stellungnahme. 
Mit Zustimmung der Beteiligten oder bei Unzulässigkeit 
oder bei offensichtlicher Unbegründetheit des Antrags kann 
nach Lage der Akten entschieden werden.

(2) Auch wenn die Beteiligten in dem Verhandlungstermin 
nicht erschienen oder nicht ordnungsgemäß vertreten sind, 
kann in der Sache verhandelt und entschieden werden.

Fußnote

(+++ § 166: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 167 Beschleunigung

(1) Die Vergabekammer trifft und begründet ihre 
Entscheidung schriftlich innerhalb einer Frist von 
fünf Wochen ab Eingang des Antrags. Bei besonderen 
tatsächlichen oder rechtlichen Schwierigkeiten kann der 
Vorsitzende im Ausnahmefall die Frist durch Mitteilung an 
die Beteiligten um den erforderlichen Zeitraum verlängern. 
Dieser Zeitraum soll nicht länger als zwei Wochen dauern. 
Er begründet diese Verfügung schriftlich.

(2) Die Beteiligten haben an der Aufklärung des 
Sachverhalts mitzuwirken, wie es einem auf Förderung 
und raschen Abschluss des Verfahrens bedachten Vorgehen 
entspricht. Den Beteiligten können Fristen gesetzt werden, 
nach deren Ablauf weiterer Vortrag unbeachtet bleiben 
kann.

Fußnote

(+++ § 167: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 168 Entscheidung der Vergabekammer

(1) Die Vergabekammer entscheidet, ob der Antragsteller 
in seinen Rechten verletzt ist und trifft die geeigneten 
Maßnahmen, um eine Rechtsverletzung zu beseitigen 
und eine Schädigung der betroffenen Interessen zu 
verhindern. Sie ist an die Anträge nicht gebunden und 
kann auch unabhängig davon auf die Rechtmäßigkeit des 
Vergabeverfahrens einwirken.

(2) Ein wirksam erteilter Zuschlag kann nicht aufge-
hoben werden. Hat sich das Nachprüfungsverfahren 
durch Erteilung des Zuschlags, durch Aufhebung oder 
durch Einstellung des Vergabeverfahrens oder in sonstiger 
Weise erledigt, stellt die Vergabekammer auf Antrag eines 
Beteiligten fest, ob eine Rechtsverletzung vorgelegen hat. 
§ 167 Absatz 1 gilt in diesem Fall nicht.

(3) Die Entscheidung der Vergabekammer ergeht 
durch Verwaltungsakt. Die Vollstreckung richtet 
sich, auch gegen einen Hoheitsträger, nach den 
Verwaltungsvollstreckungsgesetzen des Bundes und der 
Länder. Die §§ 61 und 86a Satz 2 gelten entsprechend.

Fußnote

(+++ § 168: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 169 Aussetzung des Vergabeverfahrens

(1) Informiert die Vergabekammer den Auftraggeber in 
Textform über den Antrag auf Nachprüfung, darf dieser vor 
einer Entscheidung der Vergabekammer und dem Ablauf 
der Beschwerdefrist nach § 172 Absatz 1 den Zuschlag 
nicht erteilen.

(2) Die Vergabekammer kann dem Auftraggeber auf seinen 
Antrag oder auf Antrag des Unternehmens, das nach § 
134 vom Auftraggeber als das Unternehmen benannt ist, 
das den Zuschlag erhalten soll, gestatten, den Zuschlag 
nach Ablauf von zwei Wochen seit Bekanntgabe dieser 
Entscheidung zu erteilen, wenn unter Berücksichtigung 
aller möglicherweise geschädigten Interessen sowie 
des Interesses der Allgemeinheit an einem raschen 
Abschluss des Vergabeverfahrens die nachteiligen Folgen 
einer Verzögerung der Vergabe bis zum Abschluss der 
Nachprüfung die damit verbundenen Vorteile überwiegen. 
Bei der Abwägung ist das Interesse der Allgemeinheit an einer 
wirtschaftlichen Erfüllung der Aufgaben des Auftraggebers 
zu berücksichtigen; bei verteidigungs- oder sicherheits-
spezifischen Aufträgen im Sinne des § 104 sind zusätzlich 
besondere Verteidigungs- und Sicherheitsinteressen zu 
berücksichtigen. Die Vergabekammer berücksichtigt dabei 
auch die allgemeinen Aussichten des Antragstellers im 
Vergabeverfahren, den Auftrag oder die Konzession zu 
erhalten. Die Erfolgsaussichten des Nachprüfungsantrags 
müssen nicht in jedem Fall Gegenstand der Abwägung sein. 
Das Beschwerdegericht kann auf Antrag das Verbot des 
Zuschlags nach Absatz 1 wiederherstellen; § 168 Absatz 
2 Satz 1 bleibt unberührt. Wenn die Vergabekammer den 
Zuschlag nicht gestattet, kann das Beschwerdegericht auf 
Antrag des Auftraggebers unter den Voraussetzungen der 
Sätze 1 bis 4 den sofortigen Zuschlag gestatten. Für das 
Verfahren vor dem Beschwerdegericht gilt § 176 Absatz 
2 Satz 1 und 2 und Absatz 3 entsprechend. Eine sofortige 
Beschwerde nach § 171 Absatz 1 ist gegen Entscheidungen 
der Vergabekammer nach diesem Absatz nicht zulässig.

(3) Sind Rechte des Antragstellers aus § 97 Absatz 6 
im Vergabeverfahren auf andere Weise als durch den 
drohenden Zuschlag gefährdet, kann die Kammer 
auf besonderen Antrag mit weiteren vorläufigen 
Maßnahmen in das Vergabeverfahren eingreifen. 
Sie legt dabei den Beurteilungsmaßstab des Absatzes 
2 Satz 1 zugrunde. Diese Entscheidung ist nicht selb-
ständig anfechtbar. Die Vergabekammer kann die von ihr 
getroffenen weiteren vorläufigen Maßnahmen nach den 
Verwaltungsvollstreckungsgesetzen des Bundes und der 
Länder durchsetzen; die Maßnahmen sind sofort voll-
ziehbar. § 86a Satz 2 gilt entsprechend.

(4) Macht der Auftraggeber das Vor liegen der 
Voraussetzungen nach § 117 Nummer 1 bis 3 oder § 
150 Nummer 1 oder 6 geltend, entfällt das Verbot des 
Zuschlags nach Absatz 1 fünf Werktage nach Zustellung 
eines entsprechenden Schriftsatzes an den Antragsteller; 
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die Zustellung ist durch die Vergabekammer unverzüglich 
nach Eingang des Schriftsatzes vorzunehmen. Auf Antrag 
kann das Beschwerdegericht das Verbot des Zuschlags 
wiederherstellen. § 176 Absatz 1 Satz 1, Absatz 2 Satz 1 
sowie Absatz 3 und 4 ist entsprechend anzuwenden.

Fußnote

(+++ § 169: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 170 Ausschluss von abweichendem Landesrecht

Soweit dieser Unterabschnitt Regelungen zum 
Verwaltungsverfahren enthält, darf hiervon durch 
Landesrecht nicht abgewichen werden.

Fußnote

(+++ § 170: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Abschnitt 3 Sofortige Beschwerde

Fußnote

(+++ Abschnitt 3: Zur Anwendung vgl. § 41 Abs. 2 MessbG 
+++)

§ 171 Zulässigkeit, Zuständigkeit

(1) Gegen Entscheidungen der Vergabekammer ist die 
sofortige Beschwerde zulässig. Sie steht den am Verfahren 
vor der Vergabekammer Beteiligten zu.

(2) Die sofortige Beschwerde ist auch zulässig, wenn die 
Vergabekammer über einen Antrag auf Nachprüfung nicht 
innerhalb der Frist des § 167 Absatz 1 entschieden hat; in 
diesem Fall gilt der Antrag als abgelehnt.

(3) Über die sofortige Beschwerde entscheidet ausschließ-
lich das für den Sitz der Vergabekammer zuständige 
Oberlandesgericht. Bei den Oberlandesgerichten wird ein 
Vergabesenat gebildet.

(4) Rechtssachen nach den Absätzen 1 und 2 können von 
den Landesregierungen durch Rechtsverordnung anderen 
Oberlandesgerichten oder dem Obersten Landesgericht 
zugewiesen werden. Die Landesregierungen können 
die Ermächtigung auf die Landesjustizverwaltungen 
übertragen.

Fußnote

(+++ § 171: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 172 Frist, Form, Inhalt

(1) Die sofortige Beschwerde ist binnen einer Notfrist von 
zwei Wochen, die mit der Zustellung der Entscheidung, im 
Fall des § 171 Absatz 2 mit dem Ablauf der Frist beginnt, 
schriftlich bei dem Beschwerdegericht einzulegen.

(2) Die sofortige Beschwerde ist zugleich mit ihrer 
Einlegung zu begründen. Die Beschwerdebegründung 
muss enthalten: 

1. die Erklärung, inwieweit die Entscheidung der 
Vergabekammer angefochten und eine abweichende 
Entscheidung beantragt wird,

2. die Angabe der Tatsachen und Beweismittel, auf die sich 
die Beschwerde stützt.

(3) Die Beschwerdeschrift muss durch einen Rechtsanwalt 
unterzeichnet sein. Dies gilt nicht für Beschwerden von 
juristischen Personen des öffentlichen Rechts.

(4) Mit der Einlegung der Beschwerde sind die anderen 
Beteiligten des Verfahrens vor der Vergabekammer vom 
Beschwerdeführer durch Übermittlung einer Ausfertigung 
der Beschwerdeschrift zu unterrichten.

Fußnote

(+++ § 172: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 173 Wirkung

(1) Die sofortige Beschwerde hat aufschiebende Wirkung 
gegenüber der Entscheidung der Vergabekammer. Die 
aufschiebende Wirkung entfällt zwei Wochen nach Ablauf 
der Beschwerdefrist. Hat die Vergabekammer den Antrag 
auf Nachprüfung abgelehnt, so kann das Beschwerdegericht 
auf Antrag des Beschwerdeführers die aufschiebende 
Wirkung bis zur Entscheidung über die Beschwerde 
verlängern.

(2) Das Gericht lehnt den Antrag nach Absatz 1 Satz 3 ab, 
wenn unter Berücksichtigung aller möglicherweise geschä-
digten Interessen die nachteiligen Folgen einer Verzögerung 
der Vergabe bis zur Entscheidung über die Beschwerde die 
damit verbundenen Vorteile überwiegen. Bei der Abwägung 
ist das Interesse der Allgemeinheit an einer wirtschaftlichen 
Erfüllung der Aufgaben des Auftraggebers zu berück-
sichtigen; bei verteidigungs- oder sicherheitsspezifischen 
Aufträgen im Sinne des § 104 sind zusätzlich besondere 
Verteidigungs- und Sicherheitsinteressen zu berücksich-
tigen. Das Gericht berücksichtigt bei seiner Entscheidung 
auch die Erfolgsaussichten der Beschwerde, die allgemeinen 
Aussichten des Antragstellers im Vergabeverfahren, den 
öffentlichen Auftrag oder die Konzession zu erhalten, und 
das Interesse der Allgemeinheit an einem raschen Abschluss 
des Vergabeverfahrens.

(3) Hat die Vergabekammer dem Antrag auf Nachprüfung 
durch Untersagung des Zuschlags stattgegeben, so unter-
bleibt dieser, solange nicht das Beschwerdegericht die 
Entscheidung der Vergabekammer nach § 176 oder § 178 
aufhebt.

Fußnote

(+++ § 173: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)
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§ 174 Beteiligte am Beschwerdeverfahren

An dem Verfahren vor dem Beschwerdegericht betei-
ligt sind die an dem Verfahren vor der Vergabekammer 
Beteiligten.

Fußnote

(+++ § 174: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 175 Verfahrensvorschriften

(1) Vor dem Beschwerdegericht müssen sich die Beteiligten 
durch einen Rechtsanwalt als Bevollmächtigten vertreten 
lassen. Juristische Personen des öffentlichen Rechts können 
sich durch Beamte oder Angestellte mit Befähigung zum 
Richteramt vertreten lassen.

(2) Die §§ 69, 70 Absatz 1 bis 3, § 71 Absatz 1 und 6, §§ 
71a, 72, 73 mit Ausnahme der Verweisung auf § 227 Absatz 
3 der Zivilprozessordnung, die §§ 78, 165 und 167 Absatz 
2 Satz 1 sind entsprechend anzuwenden.

Fußnote

(+++ § 175: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 176 Vorabentscheidung über den Zuschlag

(1) Auf Antrag des Auftraggebers oder auf Antrag des 
Unternehmens, das nach § 134 vom Auftraggeber als 
das Unternehmen benannt ist, das den Zuschlag erhalten 
soll, kann das Gericht den weiteren Fortgang des 
Vergabeverfahrens und den Zuschlag gestatten, wenn 
unter Berücksichtigung aller möglicherweise geschädigten 
Interessen die nachteiligen Folgen einer Verzögerung 
der Vergabe bis zur Entscheidung über die Beschwerde 
die damit verbundenen Vorteile überwiegen. Bei der 
Abwägung ist das Interesse der Allgemeinheit an einer 
wirtschaftlichen Erfüllung der Aufgaben des Auftraggebers 
zu berücksichtigen; bei verteidigungs- oder sicherheits-
spezifischen Aufträgen im Sinne des § 104 sind zusätzlich 
besondere Verteidigungs- und Sicherheitsinteressen zu 
berücksichtigen. Das Gericht berücksichtigt bei seiner 
Entscheidung auch die Erfolgsaussichten der sofortigen 
Beschwerde, die allgemeinen Aussichten des Antragstellers 
im Vergabeverfahren, den öffentlichen Auftrag oder die 
Konzession zu erhalten, und das Interesse der Allgemeinheit 
an einem raschen Abschluss des Vergabeverfahrens.

(2) Der Antrag ist schriftlich zu stellen und gleichzeitig 
zu begründen. Die zur Begründung des Antrags vorzutra-
genden Tatsachen sowie der Grund für die Eilbedürftigkeit 
sind glaubhaft zu machen. Bis zur Entscheidung über den 
Antrag kann das Verfahren über die Beschwerde ausgesetzt 
werden.

(3) Die Entscheidung ist unverzüglich, längstens innerhalb 
von fünf Wochen nach Eingang des Antrags zu treffen 
und zu begründen; bei besonderen tatsächlichen oder 
rechtlichen Schwierigkeiten kann der Vorsitzende im 
Ausnahmefall die Frist durch begründete Mitteilung an 

die Beteiligten um den erforderlichen Zeitraum verlängern. 
Die Entscheidung kann ohne mündliche Verhandlung 
ergehen. Ihre Begründung erläutert Rechtmäßigkeit 
oder Rechtswidrigkeit des Vergabeverfahrens. § 175 ist 
anzuwenden.

(4) Gegen eine Entscheidung nach dieser Vorschrift ist ein 
Rechtsmittel nicht zulässig.

Fußnote

(+++ § 176: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 177 Ende des Vergabeverfahrens nach Entscheidung des 
Beschwerdegerichts

Ist der Auftraggeber mit einem Antrag nach § 176 vor dem 
Beschwerdegericht unterlegen, gilt das Vergabeverfahren 
nach Ablauf von zehn Tagen nach Zustellung der 
Entscheidung als beendet, wenn der Auftraggeber nicht 
die Maßnahmen zur Herstellung der Rechtmäßigkeit des 
Verfahrens ergreift, die sich aus der Entscheidung ergeben; 
das Verfahren darf nicht fortgeführt werden.

Fußnote

(+++ § 177: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 178 Beschwerdeentscheidung

Hält das Gericht die Beschwerde für begründet, so hebt 
es die Entscheidung der Vergabekammer auf. In diesem 
Fall entscheidet das Gericht in der Sache selbst oder 
spricht die Verpflichtung der Vergabekammer aus, unter 
Berücksichtigung der Rechtsauffassung des Gerichts über 
die Sache erneut zu entscheiden. Auf Antrag stellt es fest, 
ob das Unternehmen, das die Nachprüfung beantragt hat, 
durch den Auftraggeber in seinen Rechten verletzt ist. § 
168 Absatz 2 gilt entsprechend.

Fußnote

(+++ § 178: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 179 Bindungswirkung und Vorlagepflicht

(1) Wird wegen eines Verstoßes gegen Vergabevorschriften 
Schadensersatz begehrt und hat ein Verfahren vor der 
Vergabekammer stattgefunden, ist das ordentliche Gericht 
an die bestandskräftige Entscheidung der Vergabekammer 
und die Entscheidung des Oberlandesgerichts sowie gegebe-
nenfalls des nach Absatz 2 angerufenen Bundesgerichtshofs 
über die Beschwerde gebunden.

(2) Will ein Oberlandesgericht von einer Entscheidung eines 
anderen Oberlandesgerichts oder des Bundesgerichtshofs 
abweichen, so legt es die Sache dem Bundesgerichtshof 
vor. Der Bundesgerichtshof entscheidet anstelle des 
Oberlandesgerichts. Der Bundesgerichtshof kann sich auf 
die Entscheidung der Divergenzfrage beschränken und dem 
Beschwerdegericht die Entscheidung in der Hauptsache 
übertragen, wenn dies nach dem Sach- und Streitstand des 
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Beschwerdeverfahrens angezeigt scheint. Die Vorlagepflicht 
gilt nicht im Verfahren nach § 173 Absatz 1 Satz 3 und 
nach § 176. 

Fußnote

(+++ § 179: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 180 Schadensersatz bei Rechtsmissbrauch

(1) Erweist sich der Antrag nach § 160 oder die sofortige 
Beschwerde nach § 171 als von Anfang an ungerecht-
fertigt, ist der Antragsteller oder der Beschwerdeführer 
verpflichtet, dem Gegner und den Beteiligten den Schaden 
zu ersetzen, der ihnen durch den Missbrauch des Antrags- 
oder Beschwerderechts entstanden ist.

(2) Ein Missbrauch des Antrags- oder Beschwerderechts 
ist es insbesondere, 

1. die Aussetzung oder die weitere Aussetzung des 
Vergabeverfahrens durch vorsätzlich oder grob fahrlässig 
vorgetragene falsche Angaben zu erwirken;

2. die Überprüfung mit dem Ziel zu beantragen, das 
Vergabeverfahren zu behindern oder Konkurrenten zu 
schädigen;

3. einen Antrag in der Absicht zu stellen, ihn später gegen 
Geld oder andere Vorteile zurückzunehmen.

(3) Erweisen sich die von der Vergabekammer entsprechend 
einem besonderen Antrag nach § 169 Absatz 3 getroffenen 
vorläufigen Maßnahmen als von Anfang an ungerecht-
fertigt, hat der Antragsteller dem Auftraggeber den aus der 
Vollziehung der angeordneten Maßnahme entstandenen 
Schaden zu ersetzen.

Fußnote

(+++ § 180: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 181 Anspruch auf Ersatz des Vertrauensschadens

Hat der Auftraggeber gegen eine den Schutz von 
Unternehmen bezweckende Vorschrift verstoßen und hätte 
das Unternehmen ohne diesen Verstoß bei der Wertung 
der Angebote eine echte Chance gehabt, den Zuschlag zu 
erhalten, die aber durch den Rechtsverstoß beeinträchtigt 
wurde, so kann das Unternehmen Schadensersatz für die 
Kosten der Vorbereitung des Angebots oder der Teilnahme 
an einem Vergabeverfahren verlangen. Weiterreichende 
Ansprüche auf Schadensersatz bleiben unberührt.

Fußnote

(+++ § 181: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 182 Kosten des Verfahrens vor der Vergabekammer

(1) Für Amtshandlungen der Vergabekammern 
werden Kosten (Gebühren und Auslagen) zur 

Deckung des Verwaltungsaufwandes erhoben. Das 
Verwaltungskostengesetz vom 23. Juni 1970 (BGBl. I S. 
821) in der am 14. August 2013 geltenden Fassung ist 
anzuwenden.

(2) Die Gebühr beträgt mindestens 2 500 Euro; dieser 
Betrag kann aus Gründen der Billigkeit bis auf ein Zehntel 
ermäßigt werden. Die Gebühr soll den Betrag von 50 000 
Euro nicht überschreiten; sie kann im Einzelfall, wenn 
der Aufwand oder die wirtschaftliche Bedeutung außer-
gewöhnlich hoch ist, bis zu einem Betrag von 100 000 
Euro erhöht werden.

(3) Soweit ein Beteiligter im Verfahren unterliegt, hat er 
die Kosten zu tragen. Mehrere Kostenschuldner haften 
als Gesamtschuldner. Kosten, die durch Verschulden eines 
Beteiligten entstanden sind, können diesem auferlegt 
werden. Hat sich der Antrag vor Entscheidung der 
Vergabekammer durch Rücknahme oder anderweitig 
erledigt, ist die Hälfte der Gebühr zu entrichten. Die 
Entscheidung, wer die Kosten zu tragen hat, erfolgt nach 
billigem Ermessen. Aus Gründen der Billigkeit kann von 
der Erhebung von Gebühren ganz oder teilweise abgesehen 
werden.

(4) Soweit ein Beteiligter im Nachprüfungsverfahren unter-
liegt, hat er die zur zweckentsprechenden Rechtsverfolgung 
oder Rechtsverteidigung notwendigen Aufwendungen 
des Antragsgegners zu tragen. Die Aufwendungen der 
Beigeladenen sind nur erstattungsfähig, soweit sie die 
Vergabekammer aus Billigkeit der unterlegenen Partei 
auferlegt. Hat sich der Antrag durch Rücknahme oder 
anderweitig erledigt, erfolgt die Entscheidung, wer 
die zur zweckentsprechenden Rechtsverfolgung oder 
Rechtsverteidigung notwendigen Aufwendungen anderer 
Beteiligter zu tragen hat, nach billigem Ermessen; in Bezug 
auf die Erstattung der Aufwendungen der Beigeladenen gilt 
im Übrigen Satz 2 entsprechend. § 80 Absatz 1, 2 und 3 
Satz 2 des Verwaltungsverfahrensgesetzes und die entspre-
chenden Vorschriften der Verwaltungsverfahrensgesetze 
der Länder gelten entsprechend. Ein gesondertes 
Kostenfestsetzungsverfahren findet nicht statt.

Fußnote

(+++ § 182: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§ 183 Korrekturmechanismus der Kommission

(1) Erhält die Bundesregierung im Laufe eines 
Vergabeverfahrens vor Abschluss des Vertrags eine 
Mitteilung der Europäischen Kommission, dass diese der 
Auffassung ist, es liege ein schwerer Verstoß gegen das 
Recht der Europäischen Union zur Vergabe öffentlicher 
Aufträge oder zur Vergabe von Konzessionen vor, der zu 
beseitigen sei, teilt das Bundesministerium für Wirtschaft 
und Energie dies dem Auftraggeber mit.

(2) Der Auftraggeber ist verpflichtet, innerhalb von 
14 Kalendertagen nach Eingang dieser Mitteilung 
dem Bundesministerium für Wirtschaft und Energie 
eine umfassende Darstellung des Sachverhalts zu geben 
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und darzulegen, ob der behauptete Verstoß beseitigt 
wurde, oder zu begründen, warum er nicht beseitigt 
wurde, ob das Vergabeverfahren Gegenstand eines 
Nachprüfungsverfahrens ist oder aus sonstigen Gründen 
ausgesetzt wurde.

(3) Ist das Vergabeverfahren Gegenstand eines 
Nachprüfungsverfahrens oder wurde es ausgesetzt, so ist 
der Auftraggeber verpflichtet, das Bundesministerium für 
Wirtschaft und Energie unverzüglich über den Ausgang 
des Verfahrens zu informieren.

Fußnote

(+++ § 183: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

§  1 8 4  U n t e r r i c h t u n g s p f l i c h t e n  d e r 
Nachprüfungsinstanzen

Die Vergabekammern und die Oberlandesgerichte unter-
richten das Bundesministerium für Wirtschaft und Energie 
bis zum 31. Januar eines jeden Jahres über die Anzahl der 
Nachprüfungsverfahren des Vorjahres und deren Ergebnisse.

Fußnote

(+++ § 184: Zur Anwendung vgl. § 41 Abs. 2 MessbG +++)

Teil 5 Anwendungsbereich der Teile 1 bis 3

§ 185 Unternehmen der öffentlichen Hand, 
Geltungsbereich

(1) Die Vorschriften des Ersten bis Dritten Teils dieses 
Gesetzes sind auch auf Unternehmen anzuwenden, die ganz 
oder teilweise im Eigentum der öffentlichen Hand stehen 
oder die von ihr verwaltet oder betrieben werden. Die §§ 
19, 20 und 31b Absatz 5 sind nicht anzuwenden auf öffent-
lich-rechtliche Gebühren oder Beiträge. Die Vorschriften 
des Ersten bis Dritten Teils dieses Gesetzes sind nicht 
auf die Deutsche Bundesbank und die Kreditanstalt für 
Wiederaufbau anzuwenden.

(2) Die Vorschriften des Ersten bis Dritten Teils dieses 
Gesetzes sind auf alle Wettbewerbsbeschränkungen anzu-
wenden, die sich im Geltungsbereich dieses Gesetzes 
auswirken, auch wenn sie außerhalb des Geltungsbereichs 
dieses Gesetzes veranlasst werden.

(3) Die Vorschriften des Energiewirtschaftsgesetzes stehen 
der Anwendung der §§ 19, 20 und 29 nicht entgegen, 
soweit in § 111 des Energiewirtschaftsgesetzes keine andere 
Regelung getroffen ist.

Teil 6 Übergangs- und Schlussbestimmungen

§ 186 Übergangsbestimmungen

(1) § 29 ist nach dem 31. Dezember 2022 nicht mehr 
anzuwenden.

(2) Vergabeverfahren, die vor dem 18. April 2016 begonnen 
haben, einschließlich der sich an diese anschließenden 
Nachprüfungsverfahren sowie am 18. April 2016 anhängige 
Nachprüfungsverfahren werden nach dem Recht zu Ende 
geführt, das zum Zeitpunkt der Einleitung des Verfahrens 
galt.

(3) Mit Ausnahme von § 33c Absatz 5 sind die §§ 33a 
bis 33f nur auf Schadensersatzansprüche anwendbar, die 
nach dem 26. Dezember 2016 entstanden sind. § 33h ist 
auf nach dem 26. Dezember 2016 entstandene Ansprüche 
nach § 33 Absatz 1 oder § 33a Absatz 1 sowie auf vor 
dem 27. Dezember 2016 entstandene Unterlassungs-, 

Beseitigungs- und Schadensersatzansprüche wegen eines 
Verstoßes gegen eine Vorschrift im Sinne des § 33 Absatz 1 
oder gegen eine Verfügung der Kartellbehörde anzuwenden, 
die am 9. Juni 2017 noch nicht verjährt waren. Der Beginn, 
die Hemmung, die Ablaufhemmung und der Neubeginn 
der Verjährung der Ansprüche, die vor dem 27. Dezember 
2016 entstanden sind, bestimmen sich jedoch für die Zeit 
bis zum 8. Juni 2017 nach den bisher für diese Ansprüche 
jeweils geltenden Verjährungsvorschriften.

(4) § 33c Absatz 5 und die §§ 33g sowie 89b bis 89e sind 
nur in Rechtsstreiten anzuwenden, in denen nach dem 26. 
Dezember 2016 Klage erhoben worden ist.

(5) § 81a findet Anwendung, wenn das Erlöschen der nach 
§ 30 des Gesetzes über Ordnungswidrigkeiten verantwortli-
chen juristischen Person oder Personenvereinigung oder die 
Verschiebung von Vermögen nach dem 9. Juni 2017 erfolgt. 
War die Tat zu diesem Zeitpunkt noch nicht beendet, gehen 
die Regelungen des § 81 Absatz 3a bis 3e vor.

(6) § 30 Absatz 2b findet nur Anwendung auf 
Vereinbarungen, die nach dem 9. Juni 2017 und vor dem 
31. Dezember 2027 wirksam geworden sind.




