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Abuse of Dominance under French Law:
Desirable Evolutions
Louis Vogel and Joseph Vogel
Vogel & Vogel
Under French law, the concept of abuse of dominance covers three
rather diverse kinds of offences:
• abuse of a dominant position (article L420-2(1) of the
Commercial Code);
• abuse of economic dependence (L420-2(2) of the commercial
Code); and
• abusively low pricing (L420-5 of the Commercial Code).
The French notion of abuse of a dominant position is largely
inspired and derived from EU competition law. Article L4202(1) of the Commercial Code and its relevant case law are in fact
substantially comparable to article 102 of the TFEU and its judicial
interpretations. As with restrictive agreements, article 420-4 of the
Commercial Code provides for exemptions for abuses of dominant
position. Such a practice is always examined by reference to a
specific market.
Economic dependence, however, is assessed with respect to
inter-business relations. The statute was originally meant to protect
suppliers against abusive practices of large retail outlets, but has
mostly been invoked by distributors for refusal to supply or other
discriminatory practices on the part of suppliers. Above all, the
success of article L420-2(2) has been limited as, since 1987, the
defining conditions of the prohibition have rarely been met.1 Article
420-4 of the Commercial Code also provides for exemptions for
such practices.
Finally, article L420-5 of the Commercial Code, which prohibits
excessively low prices, completes this legislative arsenal. It requires
demonstration that the perpetrator holds sufficient market power
to eliminate another undertaking or prevent it from gaining market
access. Such practices cannot be exempted under article 420-4 of
the Commercial Code.
In case of an abuse of dominance, the relevant French authorities
to refer to are the Competition Authority (which investigates
infringements and imposes fines) and the specialised commercial
and civil courts (for civil remedies).2

Abuse of a dominant position
According to the wording of article L420-2 of the Commercial Code,
the abuse of a dominant position is prohibited but the dominant
position itself is not. In other words, all behaviour by an undertaking
in a dominant position is not abusive. Behaviour must be abnormal
(ie, beyond what is necessary to protect the legitimate interests of
the undertaking in question).3 Furthermore, a dominant position can
be individual or collective. Accordingly, the expression ‘collective
dominant position’ should be understood as a dominant position
held by two or more economic entities legally independent of each
other, provided that from an economic point of view they present
themselves or act together on a particular market as a collective
entity.4
Article L420-2, like article 102 of the TFEU, provides no
definition of a dominant position. The French Competition
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Authority uses a definition of the dominant position consistent with
the European law definition, consisting of ‘a position allowing it
to evade competition from other operators present on the same
market’.5
Market definition
The relevant market combines the product market (attributes and
properties of products or services,6 prices, conditions of production),
the geographic market, and the more rarely mentioned temporal
market.
The concept of a relevant market implies that effective
competition can exist between the products that are part of it. This
in turn presupposes a sufficient degree of interchangeability in terms
of use for all the products included in the same market.7
As under EU law, consumer behaviour largely determines the
limits of a market. According to the Paris Court of Appeal, two
products belong to the same market from the demand side if they are
sufficiently substitutable.8 This descriptive approach is sometimes
supplemented by an econometric analysis, with the test for crosselasticity of demand being the most-often used out of the available
methods. This test consists of measuring the relationship between
price fluctuations of one product against the sales of another.
Dominant position
The dominant position of an undertaking is simply the legal
translation of its market power, which itself is a reflection of the
degree of elasticity of supply and demand: the more consumer
demand is insensitive to variations in price (inelasticity of demand)
and the more difficult it is for other offerors to adapt their production
to meet the same need (inelasticity of supply) then the greater the
market power of the company in question will be. This is directly
related to the market share held by that undertaking.
The Competition Authority considers many factors in
establishing whether an undertaking is in a dominant position or
not, such as:
• the relative disproportion in market shares between the leading
undertaking and its competitors;9
• the economic structure of the market and, in particular, the
intensity of competition in the market and the possibility for
competitors to enter the market;
• the corporate structure of the undertaking (market leadership,
brand image, etc);
• a specific competitive advantage (commercial organisation,
diverse product range, know-how, etc); and
• certain other behaviour and performance criteria.
Types of abuse of a dominant position
For an activity to fall within article L420-2, the Competition
Authority requires that it be both anti-competitive and abusive.10 In
its opinion, this is normally the case with ‘practices having as their
object or effect the elimination of competitors’, or practices by which
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undertakings try ‘to eliminate competitors or to prevent the arrival
of new competitors on the market’.11
Article 420-2 of the Commercial Code sets out a non-exhaustive
list of abuses, including:
• a particular refusal to sell;
• tied sales;
• discriminatory sales conditions; and
• range agreements.
Other types of behaviour that may amount to abusive practices
include:
• abusive pricing practices such as predatory pricing, awarding
fidelity rebates, market share rebates or tied discounts, tying and
bundling and price alignment;
• refusal to buy or supply;
• engaging in vexatious litigation; and
• squeezing out competitors, etc.
A causal link is required between the dominant position and the
abuse committed in all cases.
Effect on the market
The effect of abuse on the market is one of the most delicate
questions in French law, which is currently very confusing on this
specific point (see below).
Exonerations
Finally, in contrast with European law, abuses of dominance are
subject to individual exemptions in the same manner as agreements,
although they are rarely granted. Thus the practices of a dominant
undertaking that fall under the scope of article L420-2 may be
justified when they result from the application of a statute or a
regulation for the application thereof.12 An exemption may also be
granted where the effect of the abusive practice is to ensure economic
progress. According to the Court of Cassation, such is the case when
the abuse is the consequence of a high-quality after-sales service
being set up13 or of a franchise network dedicated to the presentation
and enhancement of luxury goods.14

Abuse of economic dependence
The prohibition under article L420(2) of the Commercial Code seeks
to control the behaviour of undertakings who, while they do not
hold a dominant market share in a particular product, nevertheless
possess considerable economic power that they may be tempted to
abuse.
A state of economic dependence within the meaning of article
L420-2(2) of the Commercial Code comes with the following
criteria, all of which must be present simultaneously:
• supplier brand notoriety;
• importance of its market share and the share of turnover with
regard to the distributor; and
• the lack of an alternative solution.
Dependence is thus measured above all by reference to one
undertaking’s relative position of strength over another.
The burden of proof of economic dependence lies with the party
claiming it. To this regard, it should be noted that even though a
lack of figures does not prevent the supplier’s position from being
established, it is however essential that the elements of proof coincide
for the finding of a state of economic dependence.15 To establish a
presumption of dependence, it is not necessary that all criteria point
60

to the same conclusion; the concurrence of an adequate number of
factors will suffice.16
Only the behaviour that is abnormal from the viewpoint of
competition can fall within article L420-2(2).
The success of article L420-2(2) has been limited as it is rarely
applied in practice. The ban is nevertheless maintained.17 The reasons for its failure are numerous: a lack of complaints due to dependent undertakings’ fears of reprisal; difficulty proving dependence,
behaviours induced by a mandatory legal text;18 or that the abuse has
a restrictive effect on the market, etc. In response to these difficulties,
lawmakers developed new rules on dependence and recent amendments of article L420-2 seek to ease somewhat the requirement of
a negative impact on the market by eliminating the condition that
there be no alternative solution.19 However, recent modifications did
not generate the results expected.

Abusively low pricing
Article L420-5 of the Commercial Code prohibits excessively
low prices. Unlike abuses of dominance and abuses of economic
dependence, this type of practice is not eligible for exemption under
article L420-4 of the Commercial Code.
This practice requires the meeting of three cumulative conditions:
• the price must be a consumer sale price;20
• the proposed price level must not cover production,
transformation and marketing costs;21
• the price has to reveal a will of eviction or must contain a
potential eviction effect of the competitor or of a rival product.22
This provision is actually situated on the margin of rules on
domination, as it does not require the undertaking committing
the offence to enjoy a position of dominance in the market, nor
that the victim be in a position of dependence. However, only
practices emanating from undertakings with the power to eliminate
other undertakings will be sanctioned under article 420-5 of the
Commercial Code insofar as it demonstrates supplementary courses
of action deriving from its financial capacities, commercial strength
or activity structure.
With reference to its scope, abusively low pricing only applies to
sales of goods and services to consumers. In this particular context,
the Paris Court of Appeal has defined a consumer as a natural
person or legal entity without any professional experience in the
field in which it is contracting, and who aims to satisfy his own
personal needs by using the product or service purchased for his
sole purpose.23
It should be noted that resale of goods in their original state,
with the exception of sound recordings (ie, compact discs) is
excluded from the scope of the text. To this regard, the notion
of ‘processing’ has raised questions as to what actions are to be
included. For example, although it is accepted that cutting up a
product is a transformation of the purposes of the provision, it is not
clear whether the same is true of defrosting or repackaging. While
the sale of a product in its original packaging undeniably represents
a sale in its original state, the actual construction of the product or
the supply of items necessary for the functioning of the product can
constitute a transformation.24
Actions based on article L420-5 follow the pattern of civil
liability; it is necessary to demonstrate the existence of:
• an actual fault (offering goods for sale at an abusively low price);
• harm (actual or potential elimination from or entry barrier to the
market); and
• a causal link between the fault and the alleged harm.
The European Antitrust Review 2013
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The burden of proving that a competitor is practising abusively low
prices falls to the undertaking claiming to be the victim thereof. To
this regard, the concept of abusively low pricing should be interpreted
by authorities along the same lines as community and national case
law on predatory pricing.25 The applicant must therefore provide
evidence relating to, for example, its purchasing costs, production
costs for the products at issue, its financial situation, the link
between that situation and the alleged practices, and any proof
that could establish the objective of a competitor to eliminate that
undertaking.26
Moreover, selling at an abusively low price must have an
anticompetitive object or effect for it to incur sanctions. According
to the Competition Authority, ‘Low prices will only be held to be
abusive if the practice is sufficiently permanent and widespread
such as to deduce a deliberate strategy to lure away a competitor’s
customers and eliminate him from the market.’27 The extent of the
practice is evaluated with regard to the difference in prices, the
importance of the products concerned in the respective activity of
the undertakings, and possibly the combined effect that could ensue
from several undertakings pursuing the same commercial policy.

Desirable evolutions
Although the French rules on abuse of a dominant position are on
the whole coherent, they now contain two major weaknesses that
need to be addressed. These two weaknesses are, respectively, the
concept of collective dominant position and the sanction of alleged
abuses in the absence of any effect on the market.
Overuse of the concept of collective dominant position
The doctrine regards the collective dominant position as a ‘trap’
concept and it is the subject of considerable reservations. Indeed,
although one can understand how an operator at the origin of
his dominance and controlling his actions is responsible for those
actions if they are abusive, it is much more difficult to penalise an
undertaking by reason of a position held collectively on the market.
Similarly, although the use of this concept in the framework
of merger control – where its purpose is structural, preventive and
prospective – can be readily understood, it is more difficult, from a
legal point of view, to understand its use in abuse of dominance cases
where their object is backwards-looking and behavioural.
Generally, French case law cumulatively combines the classic
criteria taken from structural links (in particular capital or
contract-based links) and criteria taken from links arising due to
an oligopolistic market structure that were identified in the Airtours
merger control case.
There is, however, a trend to challenge abuses of collective
dominant position mainly by characterising it in the light of the
criteria set in the Airtours case. Such applications of the Airtours
criteria to litigation on abuses are problematic for more than one
reason. This leads to a situation where structural and prospective
criteria are applied to retrospective analysis. Such an economical
approach is subject to an assessment necessarily uncertain and is also
source of a strong legal insecurity. This is hardly admissible when it
conditions the granting of fines. In any case, the use of this concept
should be moderated and limited to exceptional circumstances.
The sanction of alleged abuses in the absence of any effect on
the market: towards a new approach?
The prohibition on the abuse of a dominant position ignores the
object/effect distinction that is specific to the rules on restrictive
agreements; neither article 102 of the TFEU nor article L420-2
www.globalcompetitionreview.com

of the French Commercial Code makes the slightest reference to
any distinction between the object and the effect of the envisaged
practice.
The abusive exploitation of a dominant position should be
understood by national and European authorities as an act with
actual concrete effects on the functioning of a market.
However, French case law is confusing. French authorities
had first held an effect-based approach before the Commission:
the absence of any real effect led the Competition Council and the
Paris Court of Appeal to rule out the classification of an abuse of
dominant position in many cases.28 This position then changed,
analysing both the object and the restrictive effect on competition:
a recent decision has held that the review of the actual effects on
the market is necessary only in the absence of an anti-competitive
object.29 This case law goes against the new approach adopted by
the European Commission.
Indeed, the Commission underlines the importance of identifying
the effects of the alleged practice for it to be considered. According
to point 20 of the Commission’s Guidance Paper of 24 February
2009 on enforcement priorities in applying article 82 of the EC
Treaty (now article 102 TFEU) to abusive exclusionary conduct by
dominant undertakings,30 ‘the Commission will normally intervene
under article 102 where, on the basis of cogent and convincing
evidence, the allegedly abusive conduct is likely to lead to anticompetitive foreclosure’. Where the behaviour at issue is sufficiently
old, proof of actual foreclosure may be sought. Where the assessment
is prospective, the Commission will review how the situation is likely
to evolve if the practice continues.
Recently European case law seems to be influenced by the
position of the Commission.31
While the French position seems henceforth reluctant to adopt
an effect-based approach, the Competition Authority recently
refused the classification of dominant abuse due to an absence of
potential effect on the market.32 French authorities should harmonise
and stabilise their decisions in this way.
Indeed, a solely object-based approach towards a practice
should be abandoned. Only those practices having an actual or a
real potential effect should be penalised. Regarding the concept of
potential effect, it must be placed within a strict framework and
be limited to practices that are pursued preventively and whose
prospective effects are being searched. A potential effect cannot be
assessed retroactively such as the pursuit of effects where none have
been produced on the basis that they might have been produced
hypothetically.
The current case law is very unsatisfactory, as it leads the
Competition Authority to allocate important resources to the
assessment of alleged abuses which have had no effect, and
sometimes even to penalise undertakings for practices that could
not feasibly be regarded as abusive.
***
The French system built itself around the EU conception of abuse of
dominance. However, the French model could still be enhanced on
certain points regarding the concept of collective dominance and the
effect of a practice to establish its anti-competitiveness.
The current situation is not satisfactory as it leads to a confusing
and diverse case law where some decisions will not establish any
abuse without an effect33 and others will require a simple anticompetitive object to establish an abuse despite the real effect of the
practice on the competition and the market.34
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Therefore, one of the major problems lies in these hesitations;
the French conception of abuses needs to become more streamlined.
While the European Commission reaffirmed the necessity and
the priority of focusing on the actual effect of a practice in its recent
communication on article 102 of the TFEU,35 the French conception
on the abuse of dominance appears to be at a crossroads.
Future developments will reveal whether the French authorities
will adapt their assessment of practices likely to be caught under
article 420-2 of the Commercial Code by setting aside the object to
focus essentially on the effect of a practice in order to be in line with
the European authorities’ position.
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